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ADVERTISEMENT. 


In  presenting  to  the  profession  this  edition  of  Bacon's  Abridg- 
ment, the  editor  deems  it  requisite  to  say  that  his  labours  have 
extended  no  further  than  to  add  the  principal  American  cases  to 
ihe  English  copy.     All  the  cases  which  have  a  bearing  upon  the 
point  nnder  consideration  have  been  examined,  and  those  which 
would  elucidate  it  have  been  added.     His  additions  are  marked 
with  the  Greek  letter  ^  at  the  begmning,  and  with  the  same  letter 
inverted  thus  gf,  at  the  end  of  each  note.    This  is  the  matter  for 
which    he  is   responsible.      Occasionally  he    has    introduced 
extracts  from  acts  of  Congress,  where  he   deemed  that  such 
extracts  would  be  useful  to  his  professional  brethren. 

Such  notes  as  were  added  by  Judge  Wilson  to  a  former 

s 

edition  of  this  work,  have  been  retained,  where  the  matter  had 
not  already  been  imbodied  in  the  work  by  the  English  editors. 
They  will  be  found  between  braces,  thusi,  \  |. 

Having  frequently  felt  the  want  of  an  index,  which  the  arrange- 
ment adopted  in  the  construction  of  the  work  seemed  to  render 
indispensable :  the  editor  has  made  one,  which  wiU  be  found  at 
the  end  of  this  volume. 

At  the  end  of  the  last  volume,  it  is  proposed  to  give  a  general 
index  of  the  whole  work.  J.  B. 

PhUaddpJna,  Febrmry,  1842. 
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PREFACE 


TO 


THE  SEVENTH  ENGLISH  EDITION. 


Th£  last  edition  of  Bacon's  Abridgment  was  published  in 
1807 ;  but  that  edition  was  merely  a  reprint  of  the  fifth  edition, 
published  in  1 798.     The  task,  therefore,  devolved  on  the  editors 
of  the  present  edition,  of  incorporating  into  the  various  titles  of 
the  work  the  decisions  and  statutes  which,  during  thirty-three 
years,  have  so  materially  qualified,  confirmed,  and  reversed  the 
law  as  laid  down  in  the  last  corrected  edition.     To  the  profes- 
sion, for  whom  the  work  is  designed,  the  extent  and  labour  of 
this  task  will,  in  a  great  degree,  account  for  the  delay  which  has 
occurred  in  the  publication  of  the  present  edition.     The  second, 
third,  and  fourth  volumes  were  prepared  by  the  former  editor. 
Sir  Henry  Gwillim,  above  ten  years  since,  and  were  then  printed; 
but  his  ill  state  of  health  preventing  his  proceeding  with  the 
work,  the  completion  of  it  was  intrusted,  several  years  ago,  to 
the  present  editor,  who  is  responsible  for  the  first,  fifth,  sixth, 
seventh,  and  eighth  volumes;  and  for  the  "Addenda,"  which  it 
became  indispensable  to  append  to  the  three  volumes  printed  by 
Sir  Henry  Gwillim.    The  improvements  made  by  that  gentleman 
in  the  edition  of  1798,  in  correcting  and  verifying  the  references, 
in  retrenching  repetitions  and  redundancies,  in  expunging  unin- 
telligible passages,  and  generally,  in  purifying  and  perfecting  tlie 
text,  left  comparatively  little  to  be  done  by  the  editors  of  this 
edition,  except  (what  indeed  was  of  itself  difficulty  and  toil  suffi- 
cient) the  introduction  into  the  work  of  the  decisions  pronounced 
by  the  several  courts  and  of  the  statutes  enacted  since  the  edition 
of  1798.     In  executing  this  task,  in  the  five  volumes  for  which 
he  is  answerable,  the  present  editor  has  endeavoured  to  adapt 
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the  new  matter  to  the  old  text  in  the  most  convenient  and 
suitable  shape^  so  that  the  text  and  notes  may  present  a  con- 
nected and  accurate  view  of  the  former  state  of  the  law,  of  the 
changes  it  has  undergone,  abd  of  its  condition  at  this  day  on  the 
various  subjects  treated  of.  Where  the  new  matter  introduced 
is  short,  where  it  forms  a  concise  qualification,  confirmation,  or 
contradiction  of  the  old  text,  it  is  generally  inserted  in  the  shape 
of  a  note,  in  which  form  the  editor  has  also  carefully  printed  all 
observations  or  inferences  not  resting  on  the  certain  authority 
of  decided  cases.  Where,  however,  the  additions,  whether  of 
adjudications  or  statutes,  are  of  considerable  extent,  it  seemed 
more  convenient  to  engraft  them  into  the  text  of  the  work  than 
to  crowd  them  into  the  less  convenient  form  and  the  minute  type 
of  notes.  In  all  cases,  whether  they  occur  in  the  body  of  the 
work  or  in  the  notes,  the  additions  to  this  edition  are  carefully 
distinguished  by  being  inserted  within  these  marks  ||  || ,  a  mark 
used  both  by  Sir  Henry  Gwillim  in  the  three  volumes  which  he 
edited,  and  by  the  present  editor  in  the  five  volumes  for  which  he 
has  stated  himself  to  be  responsible.  The  marks  [  ]  distinguish 
the  additions  made  by  Sir  Henry  Gwillim  in  the  edition  of  1 798, 
and  the  marks  *,  f,  t,  indicate  the  labours  of  former  editors. 

The  editor  has  in  some  instances  availed  himself  of  extracts 
from  treatises  of  acknowledged  accuracy  or  authority  on  the 
subjects  under  consideration.  Where  the  result  of  a  series  of 
decisions  has  been  concisely  stated  by  a  text-writer  intimately 
acquainted  with  the  particular  branch  of  law,  the  editor  could  not 
hope  to  improve  on  such  an  abridgement  either  in  accuracy  or 
perspicuity.  He  believes  that  in  all  such  cases  he  has  acknow- 
ledged the  obligation  by  reference  to  the  author  to  whom  it  is 
incurred. 

It  did  not  fall  within  the  scope  of  the  editor's  duty  to  render 
the  work  a  complete  modern  abridgement  of  the  law,  desirable 
and  useful  as  such  a  work  might  be  to  the  profession.  He  has, 
therefore,  on  the  one  hand,  neither  added  new  titles  to  the  work, 
nor  has  he,  on  the  other,  felt  at  liberty  to  expunge  matter  on  the 
ground  of  its  having  grown  obsolete  and  useless,  or  of  its  being 
now  only  useful  to  the  historical  and  curious  inquirer.  Of  this 
description  must  be  considered  a  great  part  of  titles  **  Appeal," 
"Papists  and  Popish  Recusants,"  ** Pr^munire,"  "Scan- 
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DALUH  MaGNATUM,"  "  SuMMONS   AND    SEVERANCE,"    "  WaGER 

OF. Law,"  "Warranty."     The  editor  conceived  himself  to' 
stand,  as  to  this  point,  in  a  very  different  situation  from  the 
author  of  an  original  work. 

Though  the  editor  has  introduced  no  new  titles,  he  has  inserted 
subdivisions  of  some  of  the  heads,  and  has  also,  in  some  instances, 
(as  m  titles  "  Agreement,"  "  Annuity,"  "  Bankrupt,"  "  Le- 
gacies AND  Devises,"  "  Stamps,")'  occasionally  transposed  and 
rearranged  the  matter,  for  the  sake  of  greater  perspicuity  and 
facility  of  reference.  He  has  been  careful,  however,  not  to  con- 
fuse his  own  additions  with  the  previous  text  of  the  book,  but 
has  invariably  marked,  as  above  mentioned,  whatever  rests  on  no 
better  authority  than  his  own. 

Although  the  editor  has  endeavoured  to  consult  brevity  in  the 
additions  as  much  as  was  consistent  with  perspicuity,  and  with 
the  style  of  dissertation  in  which  the  abridgment  is  written,  the 
work  has  necessarily  been  enlarged  by  the  addition  of  a  volume, 
and  by  much  increasing  the  bulk  of  all  the  volun^es.  The  extent 
of  the  additions  to  this  editifon  may  be  estimated  from  the  fkct 
that  the  cases  in  the  index  are  about  twice  the  number  of  those 
in  the  former  edition,  and  there  is  an  increase  of  about  fifteen 
hundred  pages. 

The  editor  begs  to  acknowledge  here  some  very  useful  assist- 
ance which  he  received  from  Mr.  Blanshard,  Barrister  at  Law, 
(now  of  York,)  in  preparing  the  titles  in  the  fifth  volume  from 
"Legacies  and  Devises"  to  "  Monopoly,"  both  inclusive. 

The  editor  cannot  send  the  work  forth  to  the  profession  with- 
out earnestly  bespeaking  their  candid  indulgence  for  its  errors, 
omissions,  and  imperfections.  He  can  hardly  venture  to  hope 
that  these  are  not  numerous  in  a  work  so  extensive,  so  difficult, 
and  so  multifarious,  which  has  often  exceeded  the  editor's  powers 
and  has  always  tasked  his  industry,  and  which  has  been  neces- 
sarily completed  in  the  intervals  of  his  professional  avocations  as 

a  special  pleader  and  a  banister. 

C.  E.  DODD. 

Khv's  Bench  Walk,  Temple, 
Bfichaelmas  Term,  1831. 
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It  was  the  hard  fate  of  the  excellent  writings  of  the  late  Chief 
Baron  Gilbert,  to  lose  their  author,  before  they  had  received  his 
last  corrections  and  improvements,  and  in  that  unfinished  state 
to  be  thrust  into  the  world,  without  even  the  common  care  of  an 
ordinary  editor.  Those  invaluable  tracts  were  for  the  most  part 
published  not  only  with  all  their  original  imperfections,  without 
any  attempt  to  supply  their  defects,  or  explain  or  correct  what 
seemed  in  them  perplexed  or  erroneous ;  but  with  all  the  impro- 
prieties and  inaccuracies  which  the  ignorance  and  neglect  of  the 
amanuenses,  whom  the  author's  infirmities  compelled  him  to 
employ,  could  accumulate  upon  them. 

Some  of  those  tracts,  it  is  well  known,  fell  into  the  hands  of 
the  compiler  of  the  present  work,  and  from  them  the  materials 
of  the  greater  part  of  it,  ad  far  as  the  title  "  Simony,"  were  col- 
lected. Unfortunately,  our  compiler  had  not  the  most  happy 
dispositions  for  the  work  he  had  undertaken,  nor  were  those 
parts  of  the  learned  judge's  writings  which  appeared  in  the  new 
abridgment  much  better  prepared  to  meet  the  public  eye,  than 
the  other  tracts,  which  had  been  published  by  persons  to  whom 
chance  or  an  undistinguishing  choice  had  committed  the  inspec- 
tion of  the  press. 

In  the  course  of  the  work,  Mr.  Bacon  seems  to  have  made 
different  use  of  the  materials  that  lay  before  him;  sometimes 
taking  the  tracts  at  length,  sometimes  giving  only  extracts  from 
them:  but  whether  he  inserted  the  whole  of  any  tract,  or  only  a 
part  of  it,  we  have  reason  to  think,  he  inserted  it  just  as  he  found 
it    If  the  author,  in  different  treatises,  in  order  to  make  each 
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treatise  perfect  within  itself,  introduced  the  same  matter  conveyed 
in  the  same  expression,  the  compiler  implicitly  copied  it,  and 
under  different  titles  of  his  work  introduced  the  same  passages  to 
the  extent  of  several  pages.  If  the  manuscripts  were  in  any 
part  defective,  if  the  subjects  were  but  partially  treated  of  in 
them,*  the  titles  which  related  to  those  subjects  were  left  equally 
defective  in  the  abridgment.  The  compiler  seemed  to  have  as 
little  inclination  to  supply  the  deficiencies  of  his  author,  as  he  had 
sagacity  to  mark  or  correct  his  errors. 

With  these  defects  and  redundancies,  the  work  has  passed 
through  three  subsequent  editions ;  the  only  anxiety  discoverable 
in  the  later  editors  being  to  crowd  it  with  reference  to  cases 
inapposite  to  the  point  in  the  text,  and  which,  at  the  best,  had 
only  some  relation  to  remote  branches  of  the  general  subject. 

In  preparing  the  present  edition  for  the  press,  it  has  been  the 
first  care  of  the  editor  to  retrench  what  was  redundant  in  the 
work,  and  to  expunge  what  appeared  to  him  impertinent.  In 
retrenching,  he  has  substituted  reference  for  repetition;  and, 
where  the  same  matter  which  had  occurred  under  one  title, 
seemed  naturally  to  fall  under  and  belong  to  another,  he  has 
referred  to  the  preceding  title,  instead  of*  introducing  it  again. 
In  expunging,  he  has  not  indulged  himself  in  any  arbitrary  or 
capricious  license ;  nor  has  he  presumed  to  strike  out  one  super- 
venient authority  of  a  later  editor,  before  he  had  satisfied  himself 
by  careful  examination  that  it  had  no  pretensions  to  the  place  it 
aflfected  to  occupy. 

In  the  original  text  he  has  rarely  ventured  to  make  any  altera- 
tion, except  where  it  was  manifestly  corrupted  by  the  careless- 
ness of  the  copyist  or  of  the  press,  or  rendered  perplexed  by  the 
want  of  due  attention  to  punctuation.  One  or  two  passages, 
indeed,  where  the  meaning  could  not  be  collected  either  from  the 
expression  or  the  references,  he  thought  himself  at  liberty  to 
expunge.  Conjectural  emendation  is  not  admissible  in  a  work 
of  this  kind ;  and  he  trusts  no  man  will  complain  of  the  loss  of 
nonsense. 


*  It  should  seem,  from  some  manuscript  treatises  of  this  author  in  the  possession  of 
Mr.  Hargrave,  which  have  never  appeared  in  print,  that  he  had  formed  and  actually 
executed  the  comprehensive  plan  of  writing  distinct  treatises  upon  every  branch  of  the 
law,  except  the  criminal  jurisprudence. 
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He  has  attempted  to  'mark,  and  guard  his  readers  against  the 
mistakes  of  the  author :  but  be  is  sensible  that  many,  too  many, 
erroneous  passages  have  been  suffered  to  pads  without  observa- 
tion.   In  the  course  of  so  long  a  v^ork,  it  cannot  be  expected 
that 'the  exertions  of  the  mind  should  be  always  equal,  or  that  it 
should  always  be  alike  disposed  to  proceed  in  the  task  it  had 
undertaken.     It  must  occasionally  sicken  at  some  parts  of  the 
labour  as  beneath  its  attention,  and  shrink  from  others  as  beyond 
its  powers.      It  is  well  known  that  the  most  obvious  errors 
sometimes  most  easily  escape  detection.     In  reading,  every  man 
must  have  felt  that  his  mind  is  sometimes  more  attentive  to  its 
own  preconceptions  on  the  subject,  than  to  the  ideas  of  the 
author ;  and  the  better  it  is  satisfied  with  the  rectitude  of  the 
former,  the  more  steadily  it  pursues  them,  and  the  less  sensible 
it  is  of  the  aberrations  of  the  latter.      The  form,  too,  in  which 
error  presents  itself  to  us,  may  help  to  facilitate  its  escape :  it  is 
more  likely  to  pass  silentiy  and  unobserved  when  proposed  in  the 
form  of  a  simple  affirmation,  than  when  it  challenges  our  inquiry 
in  that  of  an  interrogation.     We  often  readily  admit  upon  a 
statement  what  we  should  instantiy  deny,  if  it  were  offered  to  us 
in  the  way  of  question. 

It  should  be  observed,  that,  even  where  the  editor  has  detected 
error,  he  has  not  always  immediately  apprized  his  reader  of  it : 
he  has  sometimes  subjoined  his  remarks  upon  the  erroneous  pas- 
sage at  the  end  of  the  division  where  it  has  occurred :  he  has  at 
other  times  left  its  confutation  to  its  inconsistency  with  the  bet- 
ter-considered and  more  recent  determinations  which  he  has 
afterwards  introduced. 

In  the  additions  he  was  to  make,  he  found  it  necessary  to  pre- 
scribe to  himself  some  limitations:  he  therefore  in  general 
attempted  no  more  than  to  fill  up  the  chasms  that  were  left  under 
those  general  divisions  into  which  he  found  the  work  already 
disposed,  and  then  to  engraft  upon  the  whole  the  later  decisions. 
He  has,  indeed,  given  two  new  tifles,  viz.,  "  Pischary,"  and 
"  Set-off  ;"  and  he  knows  that  he  might  have  given  others,  as 
the  work  is  at  present  far  from  a  complete  abridgment  of  the 
law.  But  he  had  neither  time  nor  encouragement  to  go  farther. 
Besides,  much  of  the  learning  which  is  wanting,  is  to  be  met 
with  in  books  that  are  in  every  one's  hand :  and  what  was  to 
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haviB  been  gleaned  from  other  writings  of  the  same  kind,  though 
it  might  have  increased  the  bulk  of  the  work,  would  not  hdve 
added  to  its  intrinsic  value,  or  have  done  any  credit  to  the 
industry  or  integrity  of  the  editor.  If  there  should  be  some  who 
complain  that  more  might  have  been  done,  there  will  be  others, 
he  fears,  who  will  say,  perhaps  with  more  justice,  that  much  of 
that  which  has  been  done  might  have  been  spared. 

As  the  abridgment  is  written  in  the  style  of  dissertation,  he 
has  in  his  additions  availed  himself  largely  of  those  ti*acts  which 
have  been  published  upon  different  parts  of  the  law,  and  received 
the  approbation  of  the  profession.  He  has  been  in  general  care- 
ful,  whenever  he  has  made  an  extract  from  any  of  those  tracts, 
to  acknowledge  the  obligation  by  reference  to  the  work  itself. 
If  he  has  in  any  instance  (and  he  may  have  done  so  in  many) 
neglected  to  make  such  reference,  the  author  may  be  assured 
that  it  was  by  mere  accident  or  inadvertency,  and  not  from  any 
design  to  take  to  himself  the  credit  of  another  man's  labours. 
But  wherever  such  omission  may  have  been  made,  let  not  the 
author  be  under  any  uneasiness :  the  world  will  too  easily  dis- 
tinguish what  properly  belongs  to  the  editor. 

He  thought  himself  at  full  liberty  to  transplant  into  the  work 
as  much  of  the  Chief  Baron  Gilbert's  tracts  as  he  had  occasion 
for :  it  was,  in  truth,  only  reuniting  disjointed  members :  many 
parts  of  the  work  itself  being  only  parts  of  several  of  those  tracts. 
One  of  the  learned  judge's  treatises,  viz.,  the  Treatise  upon  the 
Doctrine  of  Remainders,  from  which  the  collections  in  the 
abridgment  under  that  title  were  extracted,  he  has  been  enabled 
to  give  entire  by  the  kindness  of  Mr.  Hargrave.  The  manu- 
script had  been  purchased  by  that  gentleman  at  no  inconsiderable 
price;  but,  disdaining  all  private  considerations  where  the 
interests  of  that  profession,  of  which  he  is  so  distinguished  an 
ornament,  seemed  in  any  degree  concerned,  he  made  a  voluntary 
tender  of  it  to  the  editor,  as  soon  as  he  was  informed  that  he  was 
engaged  in  preparing  another  edition  of  the  present  work.  By 
this  generous  act,  Miv  Hargrave  has  highly  flattered  the  editor, 
and  l}as  added  one  more  to  the  many  obligations  his  profession 
were  already  under  to  him. 

The  editor  has  been  anxious  to  separate  his  own  additions, 
and  those  of  preceding  editors,  from  the  original  work.     What- 
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eyer,  therefore,  he  is  responsible  for,  is  included  between 
crotchets,  thus  [] "] ;  whilst  the  insertions  of  the  other  editors  are 
distinguished  by  one  or  other  of  these  marks,  ^,  f,  j:.  It  is  well 
known  that  Mr.  Bacon  did  not  live  to  carry  the  work  any  farther 
than  to  the  title  ''  Sheriff,"  inclusive,  and  that  the  remainder 
was  added  by  Mr.  Serjeant  Sayer,  and  Mr.  Ruffhead.  It  was 
not  thought  necessary  to  give  any  distinguishing  marks  to  this 
latter  part :  it  seemed  sufficient  to  give  this  intimation  of  it 

Hbney  Gwilldc 
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ABATEMENT. 


Abatemsnt,  in  the  general  acceptation  of  the  word,  signifies  a  plea 
\M!i  in  by  the  defendant,  in  which  he  shows  cause  to  the  Court  why  he 
sboald  not  be  eoipleaded ;  or,  if  empleaded,  not  in  the  manner  and 
form  he  now  is. 

Gilb.  Hist.  C.  P.  186.  [For  the  deriTation  and  different  senses  of  the  word  Abate- 
ment in  OUT  law,  see  3  Bl.  Comm.  168;  Co.  Litt.  134  b,  181  a,  243  b,  371  a,  377  a; 
Fbch's  Law,  195.  ^Bonv.  L.  D.  h.  t  gf  Pleas  to  the  jurisdietion,  and  to  the  person  of 
the  plaintiff,  aie  pleas  in  disabili^,  and  only  in  the  nature  of  pleas  in  abatement.  Pleas 
in  abatement,  strictly  such,  are  pleas  to  the  writ.  Finch's  Law,  363 ;  3  Black.  Comm. 
301.]     For  the  order  of  pleading,  see  title  Fkaa  and  Fleadingi^  (A.) 

We  will  consider  this  title  in  the  following  order,  though  several  of 
its  divisions  are  more  largely  treated  of  undef  their  proper  heads. 

(A)  Of  Pleas  to  the  Jurisdiction  of  the  Court 

(B)  To  the  Person  of  the  Plamtiff. 

1.  Outlawry, 

S.  Exeommunieaiion, 

3.  Menage, 

4.  Premunirt, 

5.  P<ynah  Reetuantjf, 
|6.  Coverture,i 

/87.  /nfoney. 
8.  Other  ea9ei,f/ 

(C)  Of  Pleas  in  Abatement'with  respect  to  tiie  Person  of  the  Defendant ;  and  heran 
of  privileged  Persons.  ^ 

(D)  Of  fifisnomer  and  want  of  Addition. 

(E)  Of  Abatement  by  the  Demise  of  the  King. 

(F)  By  the  Death  of  Parties. 

(G)  By  reason  of  CoTertnie. 
(H)  By  a  Defect  in  the  Writ. 

(I)  By  die  Writ's  not  agreeing  wiia  the  Count 

(K)  Where  the  Writ  is  abated  de  ibeto,  or  only  abateable. 

(L)  Where  the  Writ  shall  abate  in  toto,  or  in  Part 

(M)  Where  it  shall  abate  by  Reason  of  another  Action  brought  for  the  same  Thing 

(N)  Where  a  Person  may  plead  in  Bar,  or  in  Abatement 

[(0)  Dilatory  Pleas,  how  restrained.] 

(P)  Of  the  Manner  of  pleading  in  Abatement,  and  the  Proceedings  and  Jndgment 
on  such  Plea. 

[(Q)  Of  the  Writ  by  Joumies  Aocompts.] 

(R)  Foreign  Plea 


(A)  Of  Pleas  to  the  Jurisdiction  of  the  Court 

A  FLEA  to  the  jurisdiction  of  the  Court  must  be  put*  in  before  (a) 
any  imparlance,  for  by  craving  leave  to  imparl,  the  defendant  submits 
to  the  jurisdiction. 

Gflb.  Hist  C.  P.  187;  33  H.  6;  7  Barnes,  334.     Ua)  But  after  a  general 
Vol.!.— 1  A  1 
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imparlance,  that  is,  an  imparlance  with  a  general  saving  of  all  manner  of  exoeptions, 
it  seems  that  it  may  be  pleaded :  but  the  granting  of  such  an  imparlance  is  discretionary, 
in  the  Court,  and  it  cannot  be  had  but  by  special  motion.  Grant  v.  Lord  Sondes,  2  Black. 
R.  1094;  Wentworth  v.  Squib,  1  Lutw.  46;  12  Mod.  529, S.  C;  Clapham  v.Lenthal, 
Hardr.  3G5;  Harrington  v.  Venables,  Raym.  34  ;  /g  15  S.  and  R.  150;  1  Mass.  347.^] 
IJAnd  if  the  defendant  plead  such  a  plea  after  a  special  imparlance,  with  a  saving  only 
of  all  exceptions  to  the  writ,  &c.,  though  the  plea  is  demurrable  it  is  not  a  nullity. 
Godefroy  v.  Jay,  6  Bing.  6l6.||  ^^  Afler  pleading  in  bar,  it  \b  too  late  to  plead  to  the 
jurisdiction,  3  Johns.  R.  105,  unless  under  special  circumstances,  of  which  the  Court 
will  judge.  Riddle  v.  Stevens,  2  S.  and  R.  537.  Plaintiff  is  not  bound  to  reply  to  a 
plea  in  abatement  put  in  after  a  plea  in  bar*  Wilson  v.  Hamilton,  4  S.  and  R.  838 ; 
Engle  y.  Wilson,  1  Penna.  R.  442.  ff 

The  defendant  must  plead  in  proprzA  persond,  for  he  cannot  plead 
by  attorney  without  leave  of  the  Court  first  had,  which  leave  acknow- 
ledges the  jurisdiction ;  for  the  attorney  is  an  officer  of  the  Court ;  and 
if  defendant  puts  in  a  plea  by  an  officer  of  the  court,  that  plea  must 
be  supposed  to  be  put  in  by  leave  of  the  Court. 

^Teasdale  y.  The  Rambler,  Bee,  9.ff 

He  must  make  but  half  defence ;  for  if  he  makes  full  defence  quando 
et  ubi  curia  consider averity  &c.,  he  submits  to  the  jurisdiction  of  the 
court. 

Co.  Litt.  127;  Gilb.  Hist.  C.  P.  188.    See  Yentr.  334. 

||But  a  plea  which  goes  no  further  than  "defending  the  forc6  and 
injury  when,  &c.,"  is  not  a  full  defence,  the  "  &c.*'  implying  a  full  or  a 
half  defence  according  as  the  one  or  the  other  is  requisite.  || 

Alexander  y.  Mawman,  Willes's  R.  40;  Wilkes  y.  Williams,  8  Term  R.  €31 ;  and 
3  Bos.  &  Pull.  9.  (a) 

Every  plea  to  the  jurisdiction  must  state  another  jurisdiction. 

Doctr.  PI.  224 ;  Mostyn  y.  Fabrigas,  Cowp.  172 ;  Earl  of  Derby  y.  Duke  of  Athol, 
1  Yes.  203 ;  2  Yes.  357;  Rex  y.  Johnson,  6  East,  583.  ^But  in  a  transitory  actioD, 
a  plea  to  the  jurisdiction  of  the  court,  is  proper  only  when  some  court  of  the  nation  has 
jurisdicti^  of  the  cause  of  action,  and  not  the  court  in  which  it  is  brought;  in  such 
case  the  plea  must  allege  the  jurisdiction.  Rea  y.  Hayden,  3  Mass.  24;  5  Mass.  36S; 
6  N.  H.  Rep.  497 ;  6  East,  593.  gf 

[A  plea  that  the  suit  is  of  visitatorial  cognisance,  must  show  the  ex- 
tent of  the  visitor's  authority,  and  aver  that  he  is  able  to  do  complete 
justice.] 

Attorney  General  y.  Talbot,  1  Yes. ;  3  Atk.  662,  S.  C;  Green  y.  Rutherforth,  1  Ye*. 
474;  and  Rex  y.  Bland,  B.  R.  Mich.  14  G.  2,  there  cited. 

See  tit.  Courts,  and  their  Jurisdiction  in  general. 

(B)  To  the  Person  of  the  Plaintiff. 

/gBy  pleading  in  chief,  defendant  admits  the  due  appearance  of  the  plaintiff.  Soher- 
merhom  y.  Jei£ins,  7  Johns.  R.  373.  gf 

1.  Of  Outlawry, 

Outlawry  in  the  plaintiff  is  a  good  plea  in  abatement,  for  he  there- 
by loses  his  liberam  legem,  and  is  out  of  the  protection  of  the  law ; 
for  not  having  been  amenable  to  the  law,  he  ought  not  to  have  any 
privilege  or  benefit  from  it. 

Gilb.  Hist  C.  P.  1 96, 197 ;  Litt.  Sect.  197 ;  Co.  Litt.  12.  But  no  man  shall  be  said 
to  bo  outlawed  fill  the  return  of  the  exigent.  Bro.  Nonability,  35.  38 ;  Ass.  49 ; 
Dyer,  223. 

But  outlawry  does  not  entirely  abate  the  writ,  but  is  only  a  tempo- 
rary impediment  that  ctisables  Xhe  plaintiff  from  proceeding ;  for  upon 
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obtaining  a  charter  of  pardon,  or  reversing  the  outlawry,  he  is  restored 
'to  his  law,  and  can  oblige  the  defendant  to  plead  to  the  same  writ.       ' 

Co.  Litt.  1S8 ;  Doetr.  PI.  397 ;  Ord.  Ch.  97. 

Outlawry  in  a  personal  action  goes  only  to  personal  actions,  in  re- 
spect of  the  person  ;  but  outlawry  in  felony  goes  to  actions  generally. 

Doetr.  PI.  397,  cites  33  H.  6. 19. 

See  further  tit.  Outlawry  (D,)  3,  2,  3. 

II  And  as  to  pleading  outlawry  in  equity,  see  ib.  and  1  Sim.  &  Stu. 
225,  720;  1  Ves.  &  B.  184;  1  Vern.  184.|| 

3.  ExeommunUaUon. 

See  tit  Excommunication. 

3.  Alienage* 

An  alien  enemy,  or  one  whose  king  is  at  enmity  with  our's,  cannot 
bring  any  {b)  action,  either  real,  personal,  or  mixt. 

Co.  Litt.  128.  r(5)  That  is, proprio  jure;  for,  it  seems,  he  may  sne  en  autre  droit  as 
eieciitor ;  nor  is  it  any  exception  that  the  testator  was  an  alien  enemy,  unless  it  be 
akoirn  that  he  was  so  at  the  time  of  his  death.  And  if  he  be  resident  here  when  he 
died,  the  court  will  intend  that  he  was  so  with  the  king's  license.  Villa  v.  Diroock, 
ISdn.  370;  Lutw.  35.]  {His  rights  are  renved  at  the  peace.  1  Dall.  71 ;  3  Dall.  1 ; 
€  Term.  23.  A  subject  domiciled  in  an  enemy's  country  is  incapable  of  suing,  3  Bos. 
ItPull.  113,  M'Connell  ▼.  Hector;  5  Bos.  &  Pul.  97,  De  Lnneville  y.  Phillips.} 

[And  as  he  cannot  sue  directly  in  his  own  name,  so  neither  can  he 
sue  indirectly  in  the  name  of  a  trustee. 

Brandon  t.  Nesbitt,  6  Term.  Rep.  23.  IBut  if  a  particular  trading  with  an  alien 
enemy,  in  enemy's  ships,  is  licensed  by  the  king,  the  enemy's  ship  may  be  legally 
]]iBiired,for  authorizing  the  trade  authorizes  the  usual  means  of  indemnity  by  which  that 
tnde  may  be  best  promoted  and  secured :  and  the  British  agent,  in  whose  name  the 
insorance  is  effected,  may  sue  upon  the  policy  for  the  benefit  of  the  hostile  owner,  in 
time  of  "war.  The  king's  license  cannot  have  the  effect  of  removing  the  pei%onal  disa- 
bility of  the  trader  as  to  suit,  so  as  to  enable  him  to  sue  in  his  own  name ;  but  it  purges 
tiiie  tmst  of  its  injurious  qualities,  with  regard  to  the  public  interest,  which  are  the 
gromiAs  of  objection  to  it;  and  there  is  no  legal  incompetence  to  sue  in  the  parties  on 
the  record.    8  East,  773,  Kensington  v.  Inglis  &  another.} 

But  if  be  comes  here  under  letters  of  safe  conduct,  or  resides  here 
by  the  king's  license,  he  is  to  be  deemed  an  alien  friend  in  effect,  and 
is  entitled  to  the  same  privileges.] 

Wells  V.  Williams,  Ld.  Raym.  382;  Salk.  46;  Lutw.  34;  j8  East,  287.  A  prisoner 
of  war  who  is  a  neutral  by  birth,  taken  on  board  of  an  enemy's  ship  and  in  actual  hos« 
tility,  is  capable  of  suing,  while  in  confinement,  on  a  contract  entered  into  as  a  prisoner 
of  war.  1  Bos.  &  Pul.  168,  Sparenburgh  v.  Bennetyne;  1  Esp.  Rep.  581,  S.  C. ;  2  Bos. 
%t  Pol.  263,  Maria  v.  Hall.} 

An  alien  in  league  may  maintain  personal  actions,  otherwise  he  would 
not  be  able  to  merchandise  and  trade  amongst  us ;  but  he  shall  not 
maintain  real  or  mixed  actions,  because  there  is  no  necessity  that  he 
should  settle  among  us. 

Co.  Litt.  129  b ;  Yelv.  198 ;  1  Bulst.  134.  {It  is  said  tiiat  an  alien  may  purchase 
lands,  and  maintain  an  action  for  them,  if  the  crown  do  not  interpose.  1  Bos.  &  Pul.  48. 
7  Term,  398;  See  1  John.  Ca.  401.^  ^  Alien  enemy  may  be  pleaded  in  abatement  or 
in  bar  to  a  real  action.  Sewall  v.  Lee,  9  Mass.  363 ;  Martin  v.  Woods,  9  Mass.  377 ; 
Aimlee  v.  Martin,  9  Mass.  464 ;  Hutehinson  v.  Brock,  11  Mass.  119 ;  Levire  v.  Tay- 
lor, 12  liats.  8.  It  seems  that  in  New  York  alien  enemy  may  be  pleaded  in  bar  or 
abatement  of  peraonal  actbns.  Bell  v.  Chapman,  10  John.  183 ;  Jackson  v.  Decker, 
11  Jofan.  418. 

On  an  iarae  j<»iied  on  the  demise  of  an  alien  lesidbg  in  England,  claiming  to  hold 
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land  under  the  statute  of  New  York,  before  war  was  declared,  his  alienage  must  be 
pleaded  puia  darrein  eoniinuance,  Jackson  v.  M^Connell,  11  Johns.  424.  When  alien 
enemy  is  pleaded  puia  darrein  continuance,  on  the  recunence  of  peace  the  plaintiff  will 
be  allowed  to  withdraw  his  replication  and  plead  anew.  Russel  ▼.  Skepwith,  1  S^  & 
R.  310. 

The  plea  of  alien  enemy  is  no  bar  to  a  libel  in  the  District  Court  of  the  United 
States,  on  a  bottomry  bond,  given  for  money  advanced  to  enable  a  cartel  to  perform  the 
voyage  to  the  United  States.  Crawford  y.  The  William  Penn,  3  W.  C.  C.  R.  4^4 ; 
S.  C.  1  Pet.  R.  106.  gf 

[It  is  necessary,  therefore,  in  pleading  alienage  to  a  personal  action 
to  aver,  that  the  plaintiff  is  an  alien  enemy ;  when  so  pleaded,  the 
plaintiff,  if  he  has  a  protection,  must  state  {a)  it  in  his  replication, 
whether  it  be  general  or  special^  and  should  conclude  (b)  with  an  aver- 
ment. 

Openheimer  y.  Levy,  2  Sir.  1082 ;  Burk  v.  Brown,  2  Atk.  397.  (a)  Fort  221 ;  7  Mod. 
160.  (6)  Wells  V.  Williams,  Lutw.43;  Ld.  Rayra.  282.  {The  plea  must  set  forth 
all  those  facts  which  negative  the  plaintiff's  right  of  suing  here.  It  must  therefore  state 
that  the  plaintiff  was  bom  in  a  foreign  country  at  enmity  with  this,  and  that  he  came 
here  without  letters  of  safe  conduct  from  the  king.  8  Term,  166,  Casseress  v.  Bell. 
See  1  Bos.  &  Pul.  167,  170 ;  3  Bos.  &'Pul.  113 ;  Anstr.  462.^  fi  Plea  of  ^lien  en«iny, 
in  personal  actions,  must  ayer  that  the  plaintiff  was  alien  oom,  and  is  here  wilboot 
protection  or  safe  conduct  from  the  United  States ;  or,  if  not  so  bom,  that  he  is  resid^ot 
with  the  enemies  of  the  United  States.  Parkinson  ▼.  Wentworth,  1 1  Mass.  26 ;  Coze 
y.  Gulick,  5  Halst.  328.  It  must  aver  that  the  plaintiff  is  an  enemy,  or  adhering  to 
the  enemy ;  but  need  not  aver  that  he  resides  in  the  enemy's  country.  Russet  v.  Skip- 
with,  6  tfinn.  24 ;  it  must  aver  that  the  plaintiff  has  been  ordered  away  by  the  executive 
of  the  United  States;  because,  unless  so  ordered,  an  alien  enemy  may  lawfully  remain 
in  the  country.    Bagwell  y.  Babe,  1  Rand.  272;  Clarke  y.  Morey,  10  John.  69.0^ 

The  old  notion  that  Turks  and  infidels  were  perpetually  to  be  con- 
sidered as  alien  enemies,  hath  been  long  exploded ;  and  such  aliens 
may  sue  in  equity  as  well  as  at  law,  for  a  personal  demand.] 

Salk.46;  1  Atk.  61. 

See  further  tit.  Aliens,  (D,}  (E.) 

4.  Premunire, 

Persons  attainted  of  a  premunire  are  incapable  of  bringing  any  «o* 
tion,  for  they  are  out  of  the  protection  of  the  law. 
Gilb.  HiBt.  O.  P.  305;  Doctr.  PI.  10;  Co.  Litt.  139. 

See  tit.  Premunxbe. 

5.  Popuik  ReoMoncy* 

This  disability  of  popish  recusancy  convict  is  by  virtue  of  the  statute 
3  Jac.  c.  5.  which  disables  to  all  intents,  &C.9  except  where  the  party 
sues  for  lands,  tenements,  leases,  annuities,  rents,  and  hereditaments,  or 
the  issue  or  profits  thereof,  which  are  not  to  be  seised  into  the  hands  of 
the  king,  his  heirs  or  successors. 

Gilb.  Hi8t.€.  P.  207;  Ld.  Raym.  343;  3  Ley.  306;  8  Mod.  43;  Ley.  Entr.  19. 
See  18  G.  3,c.  60;  34  G.  3^  c.  32;  43  G.  3,  c.  30. 

See  tit  Popish  Recusastct. 

||6.  Coverture.    BG&po$t,\ 
7.  Infancy. 

^  Infancy  of  the  plaintiff,  when  he  sues  in  his  own  name  without  a 
guardian  or  neact  friend,  must  be  taken  advantage  of  by  plea  in  abate- 
ment.    Scbermerhom  v.  Jenkins,  7  Johns.  373 ;   Young  v.  Young, 
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3  N.  H.  Rep.  345 ;  Blood  v.  Harrington,  8  Pick.  552.  In  such  case  it 
is  no  ground  of  nonsuit,  7  Johns.  373,*  nor  for  the  discharge  of  the 
defendant  on  common  bail.  Ciemson  v.  Bush,  3  Binn.  413.  In  New 
Jersey,  in  the  court  for  the  trial  of  small  causes,  infancy  of  the  plaintiiT 
may  be  given  in  evidence  under  the  general  issue,  or  on  motion  to  dis- 
miss the  suit.     Smith  v.  Van  Houten,  4  Halst.  381. 

In  case  of  an  action  brought  by  an  infant  by  his  next  friend,  it  is  not 
cause  to  abate  the  suit,  because  his  mother  is  alive,  and  ought  to  have 
prosecuted  the  suit  as  guardian  by  nature.    Trask  v.  Stone,  7  Mass.  241. 

8.  Other  eatea. 

When  an  exception  to  the  jurisdiction  of  the  Circuit  CJourt  of  the 
United  States  is  made  on  the  ground  that  one  of  the  parties  to  a  bill  iii 
equity  is  a  citizen,  &c.,  it  must  be  by  plea  in  abatement  and  not  by 
general  answer.    Wood  v.  Mann,  1  Sumner,  578. 

In  general,  it  is  a  good  plea  in  abatement  that  the  plaintiff  is  a 
fictitious  person,  though,  in  some  cases,  as  ejectment,  such  plea  cannot 
be  sustained.  Boston  Type  Foundry  v.  Spooner,  5  VeruL  93;  Camp- 
bell V.  Galbreath,  5  Watts,  423 ;  Doe  v.  Penfield,  19  Johns.  308. 

The  existence  of  the  plaintiff  (a  corporation)  can  be  contested  only 
by  plea  in  abatement.  Boston  Type  Foundry  v.  Spooner,  5  Verm.  93; 
Proprietors  v.  Call,  1  Mass.  485 ;  Parrish  in  Sutton  v.  Call,  3  Pick.  236; 
Conard  v.  Atlantic  Insurance  Company,  1  Pet.  450 ;  Society,  &c.  v, 
Pawlet,  4  Pet.  501 ;  Yeaton  v.  Lynn,  5  Pet.  231. 

That  the  plaintiff  was  insane  and  under  guardianship  at  the  com- 
mencement of  the  suit,  may  be  pleaded  in  abatement.  But  the  guaird- 
ian  may  be  allowed  to  prosecute  such  suit  on  terms.  Collard  v.  Crane, 
Brayt.  18. 

When  a  suit  is  brought  in  the  name  of  "  the  judges  of  the  county 
court,''  after  such  court  has  been  abolished,  it  may  be  pleaded  in  abate- 
ment that  there  are  no  such  judges.    Judges,  &c.  v.  Phillips,  2  Bay,  519. 

When  the  action  is  commenced  in  the  name  of  an  idiot,  who  has  a 
guardian,  without  mentioning  such  guardian,  this  matter  can  be  taken 
advantage  of  only  by  pleading  in  abatement*  Lang  v.  Widden,  2  N. 
H.  Bep.  435.  ti 

(C)  Of  Pleas  in  Abatement  with  re^ct  to  the  person  of  the  Defendant;  and  herein 

of  pnvileged  Persons. 

The  officers  of  each  court  enjoy  the  privilege  of  being  sued  only  in 
those  courts  to  which  they  respectively  belong ;  the  reason  whereof  is, 
because  the  duty  they  are  under  of  attending  those  courts,  and  lest 
their  elicits'  causes  should  suffer  if  they  were  drawn  to  answer  to 
actions  in  other  courts. 

8  Mod.  297 ;  Twag.  1S5 ;  8  H.  7, 3 ;  8  Roll.  Abr.  872 ;  Lnt  44,  639 ;  2  Inst  &$1 ; 
4  LdsL  71,  72;  Crdm.  Jar.  Courts,  11 ;  Gilb.  Hist.  C.  P.  809,  218.  What  persons 
are  privileged,  vide  head  of  Privilege,  and  for  precedents  of  pleas  of  privilege,  vide 
Thomp.  4;  Rob.  Ent.  199;  Rast  Ent.  106, 178,  472;  Brownl.  161,  167,  168;  Hem.  3. 
3  Inst.  Clericalis,  32— ^5.  Where  they  are  not  obliged  to  put  in  special  bail;  and 
where  bail  must  be  put  in  when  they  sue,  vide  head  of  Bail  in  Civil  Causes,  |i  A.s  to 
pleas  to  the  Pf™<m  o^  ^  defendant  in  courts  of  eouity,  see  Beames^s  Plead.  Eq. 
189,  ^.|  0  The  eisfil  death  of  the  defendant  abates  ttie  suit,  as  where  he  is  aenleBced 
to  imprisonniait  for  life.    Graham  ▼•  Adams,  2  Johns.  Gas.  408.  ff  | ' 

[Whenever  there&re  an  attorney  is  sned  out  of  his  own  court,  he 

a8 
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may  say  that  he  is  attorney,  &c.,  of  another  court,  and  conclude  witk 
unde  non  intendit  quod  cur.,  fyc,  hie  placit.  prmdict.  versus  eum  eog- 
noseere  velit  aut  debeaty  fye.  But  the  plaintiff  may  reply  that  he  is  a 
husbandman,  &c.,  in  the  country,  and  traverse  his  being  an  attorney. 

Lutw.  44. 639 ;  Bro.  TVayerse,  27. 

The  privilege  is  not  the  privilege  of  the  officers,  but  of  the  suitors ; 
and  attendance  being  the  ground  and  foundation  of  it,  it  must  be 
alleged  that  the  officers  are  actually  attendant  in  their  respective  courts, 
otherwise  the  plea  will  not  be  allowed.] 

3  Wils.  42j  228;  1  Str.  546;  4  Bur.  2109;  Andn  45;  1  Bos.  &  Pal.  4.     H  See 


90Q ;  Ximmei  8  ^ase,  »  ^aine  b  xv.  oo/  ;  oecor  t.  dcu,  lo  joou.  020.  11  seems  me  pn* 
yiiege  of  an  attorney  in  the  inferior  courts,  from  arrest  by  process  from  the  superior 
courts,  does  not  extend  beyond  the  time  of  his  necessary  attendance  on  such  courts. 
Gibbs  v.  Loomis,  10  John.  463.  An  attorney  may  lose  his  privilece  by  an  abandon- 
ment of  his  profession.  Brooks  v.  Patterson,  2  John.  Cas.  102;  S.  C.  Coleman  and 
Caines*s  Cas.,  133.  And  the  fact  of  his  not  having  practised  within  one  year,  is  proof 
of  such  abandonment.    Dyron  y.  Birch,  1  Bos.  &  Full.  4.  gf 

But  the  plaintiff  must  have  the  same  remedy  against  the  officers  in 
his  own  court,  as  in  that  where  he  sues  him ;  for  if  money  be  attached 
by  foreign  attachment  in  the  sheriff  ^s  court  of  London,  the  officer  shall 
not  have  his  privilege ;  because  iq  that  case  the  plaintiff  would  be 
remediless. 

Saund.  67,  68 ;  Turviirs  Case,  Gilb.  Hist  C.  P.  209,  210 ;  Contr.  Lodge's  Case, 
2  Leon.  156;  Dy.  217  a;  Watkins  t.  Hews,  1  Sid.  362;  [and  vide  Ridge  t.  Hard- 
castle,  8  Term  R.  417,  ace.'] 

So,  if  a  writ  of  entry,  or  other  real  action,  be  brought  against  an 
attorney  of  the  King's  Bench,  he  cannot  plead  his  privilege ;  because 
if  this  be  allowed,  the  plaintiff  would  have  a  right  without  a  remedy ; 
for  the  King's  Bench  hath  not  cognisance  of  rbal  actions. 

8aund.  97;  Gilb.  Hist  C.  P.  210.  So,  if  an  attoniey  of  the  Common  Pleas  be 
sued  in  an  appeal,  he  shall  not  have  his  privilege ;  for  his  own  court  hath  no  cognisance 
of  this  action;  nor  if  sued  as  baiL  Rep.  &  Cas.  Piact.  C.  P.  64;  Gilb.  Hist  C. 
P.  210. 

[The  jurisdiction  of  the  court  of  conscience  for  Westminster  extends 
to  attorneys ;  but  not  that  of  the  county  court  of  Middlesex,  or  of  the 
London  court  of  conscience ;  and  a  defendant  who  resides  within  the 
jurisdiction  of  this  last  court  is  not  entitled  to  the  benefit  of  the  statute 
of  23  G.  2,  c.  33,  if  the  plaintiff  is  an  attorney,  (a)  unless  the  plaintiff 
waive  his  privilege  by  declaring  as  a  common  person.] 

Gardner  t^  Jessop,  2  Wils.  42 ;  Wiltshire  y.  Lloyd,  Dougl.  381 ;  Hussey  y.  Jordan, 
lb. ;  Board  y.  Parker,  7  East,  35 ;  Yid.  eorUr.  Silk  y.  Kennet,  3  Burr.  1583 ;  and  382, 
notes,    (a)  Tagg  y.  Madan,  1  Bos.  &  Pull.  629 ;  Parker  y.  Vaughan,  2  Bos.  &  Pull.  29. 

The  privileges  which  the  courts  indulge  their  officers  with,  is  re- 
strained to  those  suits  only  which  they  bring,  or  which  are  brought 
against  them  in  their  own  right ;  for  if  they  sue  or  are  sued  as  execu- 
tors or  administrators,  they  then  represent  common  persons,  and  are  to 
have  no  privilege. 

Hob.  177 ;  Gage's  Case,  Gilb.  Hist  C.  P.  211 ;  2  Roll.  Abr.  275,  pi.  23 ;  Noy,  68 ; 
17  Ym.  Abr.  517,  pi.  2 ;  Vent  299 ;  Godb.  10,  pi.  13 ;  Dy.  377,  pi.  30 ;  Latch.  199 ; 
Brownl.  37,  47;  12  Mod.  316 ;  Ld.  Raym.  533;  Salk.  2,  pi.  4, 7,  pL  18 ;  2  Sid.  157; 
Dy.lM,  150,  in  maxg. ;  Say.  20,  pi.  49. 

So^  if  an  officer  of  one  court  sue  an  officer  of  another  court,  the  de- 
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fendant  shall  not  have  his  privilege ;  for  the  attendance  of  the  plaintiff 
is  as  necessary  in  his  court,  as  that  of  the  defendant  in  his :  and  there- 
fore the  cause  is.  legally  attached  in  the  court  where  the  plaintiff  is  an 
officer,  (a) 

GilbHist.  C.  P.  Sll;  Godb.  81,  pi.  95 ;  Brownl.  37 ;  [8  Black.  R.  1335.  gSee 
9  Price,  16. 1  (a)  If  priyilege  be  pleaded  to  privilege,  the  court  will  not  determine 
it  OD  motion  to  set  aside  the  plea,  but  oblige  the  party  to  demur.  2Str.  837;  1  Bl. 
Rep.  34.]  (And,  where  one*  attorney  sued  another  of  the  tame  court  by  attachment 
of  priTileee  and  held  him  to  bail,  the  Court  of  K.  B.  stayed  the  proceedings  upon 
rnodoD.  tloweyer,  considering  this  mode  of  application  as  a  substitute  for  a  plea  in 
abatement,  they  did  so  without  costs.  Barber  t.  Palmer,  6  Term  R.  534 ;  'Nicholls  v. 
Earle,  8  Term  R.  895.| 

So,  if  a  privileged  person  bring  a  joint  action,  or,  if  an  action  be 
brought  against  him  and  others,  {b)  he  shall  not  have  his  privilege:  'but 
this  is  to  be  understood  where  the  action  is^joint,  and  cannot  be  severed; 
for  if  the  action  can  be  severed,  without  doing  any  injury,  the  officer 
shall  have  his  privilege.     Qu. 

Gilb.  Hist.  218 ;  Dyer,  377,  p.  30;  Godb.  10 ;  3  Roll.  Ab.  375 ;  3  Ley.  139 ;  Vent 
398, 399.  Q  See  Robarts  t.  Mason,  1  Taunt  354.  (b)  But  an'  attorney  sued  jointly 
inth  a  person  having  priTilege  of  Parliament,  does  not  lose  his  privilege.  Ramsbottom 
T.  Haiconrt,  4  Maul,  k  S.  585.|| 

[So  in  equity,  if  a  suit  be  instituted  against  different  persons,  some 
of  whom  have  privilege,  and  some  not,  (c)  or,  if  one  defendant  be  not 
amenable  to  the  particular  jurisdiction,  the  plea  of  privilege  will  not  be 
allowed.] 

Mit.  £q.  pi.  183 ;  Yin.  Abr.  tit.  University,  (K),  p.  3.    (e)  Hntton,  59. 

An  officer  shall  not  have  his  privilege  against  the  king;  (d)  for  as  the 
executive  power  is  lodged  in  the  king,  it  would  be  unreasonable  that 
his  court,  which  gives  relief  to  private  persons,  should  protect  any 
subject  from  being  brought  to  justice  for  offending  against  the  laws^ 
which  concern  the  whole  commonwealth. 

Foiteec.  343 ;  Bro.  Snpersed.  1 ;  3  Roll.  Abr.  374 ;  Gilb.  Hist  G.  P.  308.  (d)  Bat 
in  an  aietion  ^t  tarn  at  the  suit  of  an  informer,  he  shall  hare  his  privilege.  Lil.  Reg.  7 ; 
3  Lev.  396;  Lutw.  193. 

If  an  attorney  of  the  Common  Pleas  be  in  custodid  maresch,  for 
mrant  of  bail  at  the  suit  of  A.,  he  may  plead  his  privilege,  {e) 

{e)  But  if  he  be  in  eustodid  marachai.  at  the  suit  of  A.,  and  B.  declare  against  him 
m  eudodiiL  maretthal*  if  he  has  waived  his  privilege  as  to  A.,  he  cannot  take  advantage 
of  it  against  B.  For  this  vide  3  Roll.  Abr.  375,  pi.  7;  Salk.  1  pi.  3;  5  Mod.  310; 
3  Lev.  343 ;  Ld.  Raym.  135 ;  g  1  Stra.  191 ;  4  Bam.  &  A.  SS.Q 

After  a  general  imparlance,  an  officer  cannot  plead  his  privilege,  (/) 
because  by  imparling  he  affirms  the  jurisdiction  of  the  court ;  but  by  the 
better  opinion  it  seems,  that  after  a  special  imparlance  he  may  plead  his 
privilege,  {g) 

Bro.  Priv.  35;  33  H.  6, 7;  Sid.  39 ;  Hard.  365 ;  Lutw.  46 ;  Salk.  1 ;  Str.  533. 
|(/)  If  a  plea  in  abatement  be  pleaded  after  a  general  imparlance,  the  plaintiff  may 
either  demar  to  it  generally,  or  treat  it  as  a  nnllitv,  and  sign  judgment  as  {or  want  of  a 
plea.  Buddie  v.  Wilson,  6  Term  R.  369;  Donghty  v.  Lascelles,  4  Term  R.  530.  But 
if  the  bill  \a  filed  in  vacaiion  entitled  of  the  preening  term,  the  defendant  may  plead  in 
abatement  within  the  first  four  days  of  the  next  term.  Holme  ▼.  Dalby,  3  Bam.  & 
A.  859 ;  1  Chift.  R.  704 ;  and  see  3  Will.  Saund.  3,  notft,  (5th  edit.)  ||  (^)  [By  a 
spectal  imparlance  in  this  case,  most  be  understood  a  special  general  imparlance.  V  ide 
•irpnl  (A, J  notes.]  Plea  of  privilege  without  afildavit  set  aside;  3  Str.  738.  ||See 
TM,  6i0^  (9th  edit.,)  and  wnt,  (P.)  ||     [It  must  be  pleaded,  it  cannot  be  allowed  on 

aoCifln.    3  Salk.  544 ;  1  Wils.  306.]    ||  Sed  vide  suprii  Barber  v.  Palmer,  6  Term  B. 

m;  and  Tidd's  Pvae.  81,  (9th  edit.)  | 
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[An  attorney  who  is  arrested  by  capias  on  a  special  original  out  of 
the  same  court,  is  not  entitled  to  his  discharge  oh  serving  the  sheriff 
with  a  writ  of  privilege,  but  must  plead  the  privilege  in  abatement. 

3  Black.  R.  1085;  Crosley  ▼.  Shaw. 

He  may  plead  it  as  well  to  an  action  on  a  bill  of  exchange,  as  to  any 
other  personal  action. 

Comerford  y.  Price,  DougL  312. 

An  attorney  has  not  any  privilege  to  be  sued  in  Middlesex  only  j  it 
is  enough  that  he  be  sued  in  his  own  court.] 

Fortesc.  343,  244 ;  4  Burr.  2027. 

In  an  action  against  B.  he  pleaded  quod  ipse  est  unus  attomat.  ctir. 
donnini  regis  de  B.  without  saying  fuit  tempore  impetraiionis  bre- 
vis  J  {a)  and  a  respondeat  ouster  was  awarded. 

Salk.  1,  pi.  2;  Peaso  t.  Parsons. — Privilege  should  be  pleaded— ^>rofi<  patet  per  r«- 
eordam.  lb.  ||  (a)  The  privilege  attaches  only  upon  practising  attorneys.  See  uie  rtUe 
rf  Court  of  1654.  It  is  founded  upon  a  presumption  that  the  attorney  is  already  in 
court  attending  his  duty,  so  that  the  issuing  of  process  merely  to  bring  him  there  would 
be  nugatory.  But  this  reason  does  not  apply  to  an  attorney  who  is  not  practising  at  the 
time.  Brooke  v.  Bryant,?  Term  R.  25;  Dyson  v.  Birch,  1  Bos.  &  Pull.  4;  and  see 
2  Maul.  &  S..  605.11 

II  The  courts  will  take  notice  of  the  privileges  of  their  officers,  so  far 
as  to  support  a  plea,  notwithstanding  little  informalities  or  want  of 
precision,  provided  enough  appear  in  it  to  show  that  the  defendant  is 
entitled  to  privilege. 

Stokes  y.  Mason,  9  East,  424.  0  A  party  privileged  from  arrest  or  suit,  tm  a  mem- 
ber of  the  general  assembly.  King  v.  Coit,  4  Day,  129,  or  member  of  Congress,  Coxa 
V.  M*Clenachan,  3  Dall.  478,  or  member  of  a  state  convention,  Bolton  v.  Martin,  i  Dall. 
296,  may,  when  arrested  during  the  performance  of  his  duty  as  a  member  of  such  body, 
or  during  the  time  before  or  subsequent  to  its  sitting  requisite  to  go  to  or  return  from  the 
same,  plead  such  privilege  in  abatement.  Colvin  v.  Morgan,  1  John.  Cas.  415 ;  Gibbes 
V.  Mitchell,  2  Bay,  406.  gT 

Under  the  head  of  Pleas  in  Abatement  to  the  person  of  the  defend- 
ant, may  also  be  included  coverture  in  the  defendant,  (b)  or  that  the 
plaintiffs  or  defendants,  suing  or  being  sued  as  husband  and  wife,  are 
not  married,  (c)  or  any  other  plea  for  want  of  proper  parties,  as  that 
there  is  an  executor,  {d)  administrator,  (c)  or  other  person  (/)  not 
named. 

(b)  1  Lutw.  23 ;  3  Inst  CI.  71 ;  ^SSurtell  y.  Brailsford,  2  Bay,  333,  aee.  But  the 
mamaffe  of  a  female  defendant,  after  suit  commenced,  does  not  abate  it,  whether  she 
be  sued  in  her  own  richt  or  as  executrix  or  administratrix.  Commonwealth  v.  Phillips- 
burg,  10  Mass.  78 ;  Handerson  v.  M'Clure,  2  M*Cord's  Ch.  R.  469.  gT  (e)  3  Inst  CI. 
69.  (£2)  Id.  51;  Rastal.  325  a.  (e)  3  Inst  CI.  53 ;  Rastal,  324.  C/)  3  Inst  CI.  53, 
119 ;  1  Lutw.  696 ;  and  see  1  East,  634. 

If  an  action  be  brought  for  a  tort  by  one  of  several  joint  tenants  or 
tenants  in  common,  the  defendant  must  plead  the  nonjoinder  of  the 
others  in  abatement,  or  he  cannot  take  advantage  of  the  objection,  (g) 

{g)  2  Wm.  Saund.  116, 116 ;  1  Vent  167 ;  1  Ld.  Raym.  127 ;  2  Wils.  414. 

And  so  also,  if  an  action  on  a  contract  is  brought  against  one  of 
several  joint  contractors,  the  defendant  can  only  take  advantage  of  the 
nonjoinder  by  plea  in  abatement  (h) 

(A)  2  Atk.  510 ;  5  Burr.  2611 ;  2  Black.  R.  947;  5  Term  R.  649;  1  Will.  Saund.  291, 
c.  d.  (5th  ed.)  ^Such  nonjoinder,  in  actions  on  contracts,  cannot  be  excepted  to  in  any 
other  way,  unless  it  appears  on  the  record.  Stoney  v.  M*Neii,  Harper,  173;  Horton 
V.  Cook,  2  Watts,  40;  Wilson  v.  Wallace,  8  S.  &  R.  55;  Geddis  v.  Hawk,  10  S.  St 
R.  33 ;   Brown  t.  Belcher,  1  Wash.  9;    Barret  v.  Watson,  1  Wash.  392 ;   Joidon  v. 
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TnUdns,  3  W.  C.  C.R.  110;  Moore  y.Russell,  3  Bibb,  443;  2  J.  J. Marsh.  88;  Robin- 
son T.  Robinson,  1  Fairf.  340;  Winslow  v.  Merrill,  2  Fairf.  127;  Zeile  v.  Campbell, 
S  John.  Cas.  382;  Robertson  v.  Smith,  18  John.  459;  Curaming  v.  Eden,  1  Cowen, 
70;  Williams  v.  Allen,  7  Cowen,  376;  Gay  v.  Gary,  9  Cowen,  44;  Le  Page  v.  M^Crea, 
1  Wend.  164 ;  Allen  ▼.  Sewall,  2  Wend.  327 ;  Brown  v.  Warram,  3  Har.  &  John.  572; 
Powers  T.  Spear,  3  N.  H.  Rep.  35;  Coffee  y.  Eastland,  Cooke,  159 ;  ^—  t.  Admrs. 
of  Kenon,  1  Hayes,  216;  Barry  v.  Foyles,  1  Pet.  317;  Conley  v.  Good,  1  Breese,  96; 
Bfadley  t.  Camp,  Kirby,  106 ;  Morgan  r.  Crimm,  1  Monr.  129 ;  Mackall  v.  Roberts, 
SMonr.  130;  M'Arthnr  v.  Ladd,  5  Ham.  517;  M'Call  ▼.  Price,  1  M'Cord,  82;  Bar- 
stow  y.  Fosset,  11  Mass.  250.  But,  when  it  appears  on  the  record,  that  a  joint  contractor, 
who  is  alire,  is  not  joined  in  the  suit,  advantage  may  be  taken  of  this  defect  in  any  stage 
of  the  ease.  Leftwich  v.  Berkely,  1  H.  &  M.  61 ;  Saunders  y.  Wood,  1  Munf.  406; 
Newell  y.  Wood,  1  Munf.  555 ;  Cook  y.  Berkley,  3  Call.  378 ;  Harwood  y.  Roberts,  5 
Greenl.  441;  Newman  y.  Graham,  3  Munf.  187:  unless  the  person  omitted  was  not 
capable  of  being  sued  upon  such  contract,  as  when  such  omitted  contractor  was  p.  feme 
eoTert  at  the  time  of  executing  the  contract     Ela  y.  Card,  2  N.  H.  Rep.  175.  f/ 

The  defendant  cannot,  however,  plead  a  secret  partnership  in  abate- 
ment, (a) 

(a)  Moo.  &  Malk.  88 ;  1  Stark.  Ca.  338 ;  3  Id.  8 ;  sed  yide  coattky  5  TaunU  609 ;  1 
Maish.  246. 

If  an  action  be  brought  against  a  carrier  in  ease  for  not  safely  carrying 
goods,  the  defendant  may  plead  in  abatement  that  his  partners  ought 
also  to  have  been  sued,  (d) 

{b)  6  Tenn  R.  369;  2  New  R.  365:  but  see  5  Term  R.  649;  2  Cbitt  R.  1 ;  6  Moo. 
141 ;  3  Brod.  &  B.  54 ;  2  Marsh,  485 ;  from  which  it  seems  that  if  the  action  on  the 
ease  is  grounded  on  the  custom  of  the  realm,  it  is  otherwise ;  and  see  1  Will.  Saund. 
891,  e,  (5th  edit.^  0  Nonjoinder  of  defendants  in  personal  actions  for  a  tort,  is  geoe- 
nlly  not  pleadable  in  abatement  Low  y.  Mumford,  14  John.  426 ;  Sumner  y.  lilestont 
4  Pick.  309.  gf 

If  an  action  of  debt  be  brought  on  the  stat.  9  Ann.  c.  14;  to  recover 
back  money  won  at  play,  the  defendant  may  plead  in  abatement  that 
the  money  was  due  from  others  not  named  as  well  as  himself,  (c) 

(e)  7  Term  R.  257. 

In  these  cases,  the  defendant,  if  required,  must  deliver  to  the  plaintiff 
the  places  of  abode,  and  additions  of  the  parties  jointly  liable,  or  the 
Coint  of  King's  Bench  will  set  aside  the  plea,  (rf) 

(<Q  4  Bam.  &  Aid.  93 ;  and  see  1  Younge  and  J.  257.  i8  In  New  Hampshire,  the 
plea  m  abatement  need  not  set  forth  the  places  of  abode  and  additions  of  me  persons 
omitted.    Ela  v.  Rand,  3  N.  H.  Rep.  95.  ^ 

In  an  action  on  the  case  against  a  common  carrier,  for  not  safely  car- 
rying a  passenger,  the  defendant  cannot  plesul  in  abatement  the  non- 
joinder of  a  co-proprietor,  (e) 

(e)  S  Chitt.  R.  1 ;  and  see  5  Term  R.  649;  6  Moo.  141 ;  3  Brod.  &  B.  54 ;  9 
Pirn,  406.  4 

See  further  tit  Attorney  and  Fbivijlbge. 
(D)  Of  Misnomer,  and  want  of  Addition. 

MisiroMER  is  a  good  plea  in  abatement;  for  since  names  are  the  only 
marks  and  indicia  which  human  kind  can  understand  each  other  by, 
if  the  name  be  omitted  or  mistaken,  there  is  a  complaint  against 
nobody.  (/) 

(/)  It  is  pleadable  only  in  abatement.    2  Black.  R.  1120.    i8  Smith  y.  Bawker,  1 
Mass.  76;  Gilbert  y.  Nantucket  Bank,  5  Mass.  97 ;  Kincaid  y.  Howe,  10  Mass.  205 ; 
Commonwealth  y.  Dedham,  16  Mass.  146 ;  Jewett  y.  Burroughs,  15  Mass.  469 ;  Porter  > 
y.  Cfesson,  10  S.  &  R.  257;  Seely  y.  Boone,  Coxe,  138;  Scnll  y.  Briddle,  2  W.  C.  C. 

Vox*  I.— 2 


10  ABATEMENT. 

(D)  Of  Mimomer,  and  wantof  AddUion. 

R.  SOO;  Pate  v.  Bacon,  6  Munf.  219;  Mann  t.  Carley,  4  Cowen,  148.  gf  g  That  is 
where  the  process  is  not  bailable.  7  Dow.  &  Ry.  258 ;  Tidd,  448 ;  (9th  edit.)  But  if 
the  defendant  has  been  arrested  by  a  wrong  name,  the  court  will  set  aside  the  proceed- 
ings. 1  Marsh.  477;  4  Maule  &  S.  360;  1  Chitt.  R.  282;  sed  vide  4  Barn.  &  C. 
970;  3  Bing.  296;  and  discharge  him  if  in  custody.  2  Taunt.  399;  4  Maule  &  S. 
360;  but  see  1  Price,  277.  391 ;  2  Price,  328;  Tidd,  447;  (9th  edit.)||  ^  The  law 
knows  but  one  Christian  name,  is  an  acknowledged  maxim ;  and  this  maxim  applies 
to  a  double  name.  The  omission  or  insertion  of  a  middle  name,  or  of  the  initial  letter  of 
such  name,  is  immaterial  in  all  cases.  Franklin  v.  Talmage,  5  John.  84 ;  Keene  ▼• 
Meade,  3  Pet.  7;  Roosevelt  v.  Gardinier,  2  Cowen,  463;  4  WatU,  329.  See  City 
Council  v.  Kin?,  4  M'Cord,  487 ;  Commonwealth  v.  Perkins,  1  Pick.  388.  The  mis- 
spelling of  the  defendant's  name,  if  the  sound  be  the  same,  is  no  ground  for  a  plea  in 
abatement.  Tibbetts  v.  Kial,  2  N.  H.  Rep.  557;  Petrie  v.  Woodworth,  3  Caines,219; 
Commonwealth  v.  Gillespie,  7  8.  &  R.  479.  And  the  use  of  a  corrupted  name,  when 
the  corrupt  and  corrupted  name  are  commonly  used  as  the  same,  will  be  taken  as  the 
same.    1  W.  C.  C.  R.  265.    Vide  Mann  v.  Carley,  4  Cowen,  148.  gr 

But,  though  a  defendant  may,  by  pleading  in  abatement j  take  advan- 
tage of  a  misnomer  when  there  is  a  mistake  in  the  writ  or  declaration, 
as  to  the  name  of  baptism  or  surname ;  yet  in  such  a  plea  he  must  set 
forth  his  right  name,  so  as  to  give  the  plaintiff  a  better  writ,  (a) 

Finch,  ^63 ;  9  H.  5,  1,  pi.  3.  Where  by  his  appearing  by  that  name,  or  not  taking 
advantage  of  it,  such  mistake  will  be  aided,  vide  tiL  Error,  Vide  Yelv.  112^  ||  Tidd, 
447.  637 ;  (9th  edit.)||  Must  in  setting  forth  his  name,  say,  that  by  such  name  he  was 
known  at  the  time  of  the  writ  purchased.  Skin.  620,  pL  17.  vide  Salk.  7,  pi.  17; 
Goulds.  86.  (a)  So,  if  he  plead  a  mistake  in  the  addition,  he  must  set  forth  his  right 
addition.  2Stra.  816;  10  Mod.  208;  2  Ld.  Raym.  1178. 1541.1  /0 The  defendant  must 
set  forth  his  true  name  and  surname,  although  there  is  a  mistake  as  to  the  latter  only. 
Haworth  v.  Spraggs,  8  T.  R.  515.  ff 

One  defendant  cannot  plead  misnomer  of  his  companion ;  for  the  other 
defendant  .may  admit  himself  to  be  the  person  in  the  writ. 
Lutw.  36. 

The  defendant,  though  his  name  be  mistaken,  is  not  obliged  to  take 

advantage  of  it ;  and,  therefore,  if  he  be  impleaded  by  a  wrong  name, 

and  afterwards  impleaded  by  his  right  name,  he  may  plead  in  bar  the 

former  judgment,  and  aver  that  he  is  una  et  eadem  persona. 

2  Stra.  1218.  J.  Villars,  who  pretended  himself  to  be  Earl  of  Buckingham,  was 
arrested  by  the  name  of  J.  Villars,  armiger;  and  on  motion^  the  court  gave  him  leave 
to  put  in  bail,  without  joining  in  the  recognisance,  and  thereby  not  estop  nimselfl  Vide 
Salk.  3,  pi.  7;  Ld.  Raym.  64.  249;  7  Mod.  38;  Stra.  205;  2  Stra.  811.  ||  If  a  party 
make  a  bond  by  the  name  of  A  B,  of  C,  in  the  countv  of  D,  and  in  an  original  writ  on 
the  bond  he  is  described  accordingly,  and  is  outlawed,  he  cannot  reverse  the  outlawry 
on  the  ground  that  he  was  not  conversant  in  C,  in  the  county  of  D,  and  that  there  is  no 
such  place,  for  he  is  estopped  by  his  bond.  Bonner  v.  Wilkinson,  5  Bam.  &  A.  682.| 
/i  A  defendant  may  be  sued  on  an  instrument  by  the  name  he  has  signed,  though  differ^ 
ing  in  sound  from  his  true  name.    Meredith  v.  Hinsdale,  2  Caines,  362.  gf 

In  case  of  felony  at  common  law,  if  a  person  were  indicted  by  a  wrong 
name,  he  could  not  plead  misnomer,  but  was  obliged  to  plead  to  the 
felony ;  for  the  fact  being  sworn  against  the  party  present,  it  was  thought 
that  there  could  be  no  injury  by  the  misnomer,  as  there  might  be,  where 
the  party  appeared  by  attorney ;  and  felons  generally  go  by  no  certain 
name,  nor  have  they  any  fixed  habitation. 

Vide  Cro.  Can  104;  21  E.  4.  72;  2  Inst.  670;  Sid.  40;  Litt  R.  1.  Vide  head  of 
Misnomer  and  Addition,  and  2  Hawk.  P.  C.  186,  187;  that  the  party  accused  may  take 
advantage  of  misnomer  or  the  want  of  addition,  but  yet  must  plead  over  to  the  felony ; 
but  though  such  plea  be  found  for  him,  he  is  not  to  be  discharged,  but  must  be  indicted 
over  agam :  neither  shall  such  plea,  if  found  against  him,  be  peremptory,  but  he  shall 
be  tried  on  his  plea  in  chief.    ||  By  7  G.  4,  c.  64,  §  19,  no  indictment  or  information 
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Bhall  be  abated  by  reason  of  any  dilatory  plea  of  misnomer,  or  of  want  of  addition  or 
wrong  addition,  if  the  court  shall  he  satisfied  by  affidavit  of  the  truth  of  sach  plea;  hut 
the  ooart  shall  amend  the  indictment,  &c.,  and  call  on  the  party  to  plead  thereto. || 

But  it  is  now  necessary  to  set  forth  the  state,  place  of  abode,  and  dig- 
nity of  the  person  impleaded,  lest  an  innocent  person,  by  having  the 
same  name  with  the  real  defendant,  should  suffer;  therefore  the  1  H.  5, 
c  5,  enacts,  That  in  all  personal  actions,  appeals,  and  indictments,  there 
AaJl  be  added  to  the  names  of  the  defendants  their  estates,  degrees,  mys- 
tery, and  place  of  abode. 

I  A  plea  of  this  statute,  and  that  no  addition  had  heen  given  to  the  defendant  ei^er 
in  the  recital  of  the  writ  or  in  the  subsequent  part  of  the  declaration,  was  considered  as 
annllity  by  the  Court  of  C.  P.,  and  the  plaintiff  had  leave  to  sign  judgement.  Gray  ▼. 
Sidnefi;  3  Bos.  &  Pull.  395 ;  Murray  v.  Hubbart,  1  Bos.  &  Pull.  645.  Or  he  might 
have  moved  to  quash  it.  Wallace  v.  Duchess  of  Cumberland,  4  Term  R.  371 ;  Desbons 
V.  Head,  7  East,  383  ;  and  see  2  New  R.  188 ;  4  Taunt.  668.  || 

Additions,  {a)  which  are  inducements  to  tl;ie  action,  must  be  made  use 
of;  as,  if  one  is  liable  as  heir,  he  must  be  named  heir :  so,  if,  as  execu- 
tor, he  nmst  be  named  as  such. 

(a)  Mistakes  in  such  additions  are  good  objections  in  abatement  both  at  law  and  in 
equity.  Rast.  324 ;  11  H.  7.  11 ;  Uitfi  Eq.  pi.  192 ;  Pr.  Rep.  278.  0  8  Wheat.  671 ; 
S  N.  H.  R.  435;  Id.  475;  1  M'Cord,  568;  2  Call,  49;  8  John.  126;  1  Verm.  151.  gf 

0  Copartners  must  sue  and  be  sued  in  their  proper  names;  it  is  not  suf- 
ficient to  use  the  style  of  the  firm. 

Porter  ▼.  Cresson,  10  S.  &  R.  257;  Pate  v.  Bacon,  6  Munf.  219 ;  Marshall  v.  Hull, 
8  Tei]g.  101 ;  Chappel  v.  Proctor,  Harper,  49;  Seely  v.  Schenck,  1  Pen.  75;  Crandall 
▼.  Denny,  1  Pen.  137;  Bums  v.  Hall,  2  Pen.  984.  ^ 

See  further  tit.  Misnomer  and  Addition,  (E)  (F). 

(E)  Of  Abatement  by  the  Demise  of  the  King. 

At  common  law  all  patents  of  justices,  commissions  civil  and  military, 
vere  determined  by  the  death  of  the  king ;  and  all  suits  depending  in 
the  king's  courts  were  discontinued,  so  that  the  plaintiffs  were  obUged 
to  commence  new  actions,  or  to  have  resummons  or  attachment  on  the 
former  processes,  to  bring  the  defendants  in ;  but  to  prevent  the  incon- 
venience, expense,  and  delay,  which  this  occasioned,  were  the  statutes 
of  I  K  6,  cap.  7;  7  &  8  W.  3,  cap.  27,  §  21 ;  and  1  Ann.  st  1,  cap.  8,  § 

5,  made,  which  vide  under  title  Courts,  and  their  Jurisdiction  in 

GENERAL,  (C). 

Proceedings  on  an  information,  in  nature  of  a  qtio  warranto^  are  not  abated  by  the  de- 
mise of  the  crown.  2  Stra.  782.  Where  the  king  brings  a  writ  of  error  in  quart  imptdit^ 
it  abates  by  his  death.  2  Stra.  837 ;  Fort  213 ;  Fitzgib.  35, 36.  Scire  fadaa  to  repeal 
a  grant  of  a  market,  is  an  original  writ,  and  within  the  general  words  of  the  statute  1  EL 

6,  e.  7,  and  1  Ann.  c.  8,  and  does  not  abate.  Stra.  43.  ||  By  11  G.  4,  and  1  W.  4,  o. 
43,  $  4,  all  commission^  for  taking  affidavits  in  any  court,  and  for  taking  recognisances 
of  bail  shall,  notwithstajnding  the  demise  of  the  crown,  remain  in  force  during  the  pl^- 
mae  of  the  successor.  Q 

(F)  Of  Abatement  by  the  Death  of  Parties. 

Here  the  general  rule  to  be  observed  is,  (a)  that  wherever  the  death 
of  any  party  happens  pending  the  writ,  and  yet  the  plea  is  in  the  same 
condition  as  if  such  party  were  living,  there  such  death  makes  no  altera- 
tion; for,  where  the  death  of  the  parties  makes  no  change  of  proceed- 
iogs,  it  would  be  unreasonable  that  the  surviving  parties  shoidd  make 
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any  alteration  in  the  writ;  for  if  such  writ  and  process  were  changed,  it 
would  set  rights  but  in  the  same  condition  they  were  in  at  the  death  of 
the  parties ;  and  it  would  be  absurd  that  what  made  no  alteration  should 
change  the  writ  and  the  process :  and  on  this  rule  all  the  diversities  turn. 

6  Mod.  249 ;  2  Vent.  196.  Ua)  The  rule  in  a  court  of  equity  in  this  respect,  is  simi- 
lar to  that  which  is  here  stated  to  prevail  at  law.  If  the  interest  of  ,a  party  dying  so 
determines  that  it  can  no  lone^er  afiect  the  suit,  and  no  person  becomes  entitled  thereupon 
to  the  same  interest,  the  suit  does  not  abate.  Or,  if  the  interest  of  a  party  dying  sunavea 
to  another  party ;  as,  if  a  bill  is  filed  by  or  against  trustees  or  executors,  and  one  dies ; 
or  by  and  against  husband  and  wife  in  right  of  the  wife,  and  the  husband  dies,  the  pro- 
eeedinss  do  not  abate.  So,  if  a  surviving  party  can  sustain  the  suit,  as  in  the  case  of 
fleveml  creditors  plaintiffs  on  behalf  of  themselves  and  other  creditors.  For  the  persons 
remaining  before  the  court  in  all  these  tsases,  either  have  in  them  the  whole  interest  in 
the  matter  in  litigation,  or  at  least  are  competent  to  call  upon  the  court  for  its  decree. 
Mitf.  £q.  PI.  56;  3  Chan.  R.  40;  2  Vem.  249;  3  Atk.  ^26.]  Q Where  husband  and 
wife  were  defendants  to  a  bill  praying  an  assignment  of  a  term,  which  the  wife  by  her 
answer  claimed  to  hold  to  preserve  her  dower  on  the  death  of  the  husband,  Lord  Lldon 
inclined  to  think  the  suit  might  proceed  without  a  supplemental  bill.  1  Jac.  R.  495. 
Where  a  married  woman  by  her  next  friend  was  plaintiff,  and  the  next  friend  died,  she 
was  ordered  to  name  a  new  one  within  two  months,  or  the  bill  to  be  dismissed  with  costs 
out  of  the  fund  in  court.  Barlee  v.  Barlee,  1  Sim.  &  Stu.  100.  The  death  of  one 
defendant  does  not  necessarily  prevent  judgment.  Davies  v.  Davies,  9  Yes.  461.  A 
suit  by  a  corporation  does  not  become  defective  by  death  of  some  of  the  members,  aUter 
of  a  suit  by  tne  members  in  their  individual  character.  Blackburn  v.  Jepson,  3  Swanat. 
138;  see  1  Jac.  R.  73.  1  Russell,  317.|  0  Although  an  action  grounded  in  tort  giene- 
rallv  dies  with  the  person,  yet  an  action  by  which  the  value  may  be  recovered  surrivet 
to  the  legal  representatives.    Reed  v.  Cist,  7  S.  &  R.  184. 

Replevin  does  not  abate  by  the  death  of  the  plaintiff.  Reist  v.  Heilbrenner,  11 S.  ^ 
R.  131 ;  but  an  action  of  trespass  vi  et  armii,  tot  seizing  a  vessel  at  sea,  abates  by  the 
death  of  defendant  before  judgment,  Nicholson  v.  Elton,  13  S.  &  R.  415 ;  an  action  for 
the  breach  of  promise  of  marriage  dies  with  defendant.  Lattimore  v.  Simmons,  13  S. 
&  R.  183. 

On  the  death  of  a  ^efiandant,  if  there  be  no  legal  representatives,  but  an  executor,  de 
son  tort  J  a  summons  may  issue  to  him  to  appear  and  defend.  Norfolk  v.  Ganlt,  2  Hazr* 
and  J.  435. 

In  Massachusetts,  where  dtfaer  par^  dies  in  a  personal  action  which  does  not  survive, 
the  writ  abates.  Thayer  v.  Dudley,  3  Mass.  296.  228 ;  Mellen  v.  Baldwin,  4  Mass.  480« 

A  writ  does  not  abate  by  the  death  of  either  party  between  the  serving  of  the  writ, 
and  the  entering  of  the  action,  if  the  cause  of  action  survives.  Clendenni  y.  Allen, 
4  N.  H.  R.  385. 

If  one  of  the  plaintiffs,  who  are  trustees  of  a  charity,  resipis  the  trust,  pending  the 
action,  it  defeats  the  action;  and  if  the  plaintiffs  file  a  suggestion  to  that  effect,  de£endant 
may  take  advantage  of  it  without  a  plea  in  abatement    Adams  v.  Leland,  7  Pick.  62.^ 

The  jBirst  difference  is  in  real  actions ;  where  there  are  several  plain- 
tiffs, and  there  is  summons  and  severance,  as  there  is  in  most  real 
actions,  there  the  death  of  one  of  the  parties  abates  the  writ ;  but  in 
personal  and  mixed  actions,  (where  one  entire  thing  is  to  be  recovered,) 
there  the  death  of  the  parties  does  not  abate  the  writ ;  and  the  reason  of  the 
difference  is,  ttiat  where  there  are  two  joint  tenants,  and  the  one  goes  on 
to  recover  his  moiety,  and  the  other  will  not  proceed,  there  is  no  reason 
that  he  who  is  willing  should  not  recover  his  right,  since  such  tenant  has 
a  distinct  moiety,  and  therefore  should  have  an  action  to  recover.  But 
no  siunmons  or  severance  lies  in  personal  actions,  as,  if  trespass  be  com- 
mitted on  such  joint  tenants,  they  must  both  join  in  the  action ;  for  as 
one  may  release  the  whole,  so  the  other  may  refuse  to  go  on,  and  his 
companion  cannot  recover  his  part  of  the  damage  without  him :  so,  in 
debt  on  an  obligation  to  two  there  can  be  no  summons  and  severanoe, 
because  one  of  the  joint  obligees  may  release  the  bond  *  buit,  if  a  man 
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appoints  twro  his  execators,  there  shall  be  summons  and  severance,  be- 
cause one  of  the  executors  may  release ;  yet  such  a  release  is  a  devasta-^ 
tfit  in  him ;  but,  if  he  will  not  proceed  at  law,  it  is  no  devastavit ;  and 
therefore^ both  executors  being  only  trustees  for  the  person  deceased, 
they  shall  not  be  compelled  to  go  on  together :  but  if  one  refuses,  the 
other  nxay  bring  his  action  in  the  name  of  both,  and  have  summons  and 
severance  ;  for  otherwise  each  executor  might  by  collusion  with  the 
debtor,  and  not  proceeding,  keep  the  other  from  recovering  the  assets, 
and  yet  not  create  a  devastavit  in  himself.  But  after  such  summons 
and  severance  he  does  not  proceed  for  the  moieties  as  in  real  actions,  but 
be  proceeds  as  the  sole  representative  of  the  testator,  and  is  entitled  to 
the  nvhole  the  testator  was  in  his  lifetime. 

Cro.  Elix.  983;  Co.  Litt.  139;  Cro.  Jac.  117;  10  Co.  134;  Jon.  453^  6  Co.  M. 
iS  In  a  writ  of  right  or  other  real  action,  the  death  of  one  of  the  demandants  before  trial, 
abates  the  writ  as  to  all.  Carter  v.  Carr,  Gilmer,  145;  Cutts  ▼.  Haskina,  11  Mass.  56; 
Drago  y.  Stead,  2  Rand.  454 ;  and  aee  10  Maaa.  179 ;  6  Rand.  110;  3  Dana,  331.  In 
New  Hampshire,  the  rule  ia  changed  by  statute.    5  N.  H.  Rc^.  337.  gf 

From  these  premises  it  follows,  that  if  there  be  two  joint-tenants  or 
copartners,  and  they  bring  a  real  action,  and  one  be  summoned  and 
severed,  the  other  shall  proceed  for  his  moiety ;  and  if  the  person  severed 
die,  the  writ  abates,  because  he  goes  for  the  whole,  in  cacse  of  the  death 
of  the  joint-tenant,  or  of  the  copartner  without  issue ;  and  it  would  be 
improper  to  do  it  on  that  writ,  where  by  the  summons  and  severance  he 
went  only  for  a  moiety  before;  and  the  writ  cannot  have  a  double 
effect,  for  a  moiety  in  case  of  summons  and  severance,  and  for  the  whole 
in  case  of  survivorship;  and  therefore  since  the  nature  of  things  is 
<dianged  by  the  death  of  one  of  the  parties,  there  must  be  another  writ. 
And  it  is  the  same  law,  if  such  joint-tenants  proceed  without  summons 
or  severance ;  for  since  both  by  the  writ  might  by  possibihty  recover 
their  moieties,  they  shall  not  go  on  for  the  whole  in  case  of  survivorship ; 
because  the  words  and  effect  of  the  writ  at  the  time  of  its  first  puichas* 
ing  were,  that  each  might  recover  his  moiety ;  and  therefore  a  new  writ 
must  be  purchased  to  enable  one  to  proceed  for  the  whole :  but  in  per- 
sonal and  mixed  actions,  where  there  is  summons  and  severance,  and 
yet  after  such  summons  and  severance  the  plaintiff  goes  on  for  the 
whole,  tfiercy  if  one  of  them  die,  the  writ  shall  not  abate,  because  he 
goes  on  for  the  whole  after  summons  and  severance ;  and  if  he  were  to 
have  a  new  writ,  it  would  only  give  the  court  authority  to  go  on  for  the 
whole. 
Co.  Lit.  139. 

Therefore,  if  there  are  two  executors,  and  they  bring  an  action  of 
debt,  and  one  of  them  is  summoned  and  severed,  or  not,  and  such  severed 
person  dies,  yet  the  writ  shall  not  abate. 

Cro.  Eliz.  652;  Leon.  44.  ^  In  New  Jersey  the  death  of  an  executor  or  adminiatm- 
tflf  does  not  abate  a  suit  commenced  by  him ;  it  may  be  prosecuted  by  the  administrator 
4t  ioRtf  fion.  Crane  y .  Ailing,  3  Green,  698.  In  Pennsylyania,  the  practice,  sanctioned 
by  act  of  assembly,  is,  to  aubstitate  the  administrator  de  bonU  non^  and,  when  the  plain* 
tiff  dies  after  jodgment,  the  executor  may  be  substitated  without  writ.  10  S.  ^  R.  119. 
See  Gormly,  r.  Skinner,  Wright,  R.  680.  ^ 

So,  if  two  joint-tenants  bring  a  writ  of  ward,  and  they  are  summoned 
aod  seveiedy  and  the  severed  person  dies,  the  writ  shall  not  abate; 

B 
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because  after  such  severance  he  went  on  for  the  whole,  and  so  he  does 
after  the  death. 

Co.  Lit.  139. 

So,  in  a  quare  impedit  by  two  joint-tenants,  and  one  summoned  and 
severed ;  if  the  severed  person  die,  the  writ  shall  not  abate ;  because  the 
adowson  is  an  entire  thing,  and  the  survivor  proceeded  for  the  whole 
after  the  severance,  and  so  he  may  after  the  death. 

Dyer.  279. 

In  judidial  writs,  the  suit  shall  not  abate  by  death,  if  the  person  sur- 
viving be  entitled  to  the  whole  ;(o)  as  if  a  fine  be  levied  by  two  coparce- 
ners, and  one  of  them  die  without  issue,  proceedings  shall  go  on  for  the 
other,  because  he  is  entided  to  the  whole  by  survivorship ;  but  if  the 
other  coparcener  have  issue,  then  the  writ  shall  abate,  for  the  survivor 
is  only  entitled  to  a  moiety ;  for  there  is  no  summons  and  severance  in 
judicial  writs. 

10  Co.  154;  Co.  Lit.  139.  (a)  But  shall  abate  in  a  set.  fa,  being  an  original  writ 
Brownl.  64 ;  but  not  upon  a  writ  of  inquiry,  Leon.  263.  j8  On  a  motion  against  an 
officer  and  his  sureties,  the  death  of  one  of  the  defendants  may  be  suggested,  and  the 
motion  abated  as  to  him,  and  jud^ent  against  the  rest.  The  death  of  a  coplaintiff  or 
codefendant  did  not  abate  the  suit  at  common  law,  and  conseouently  there  is  no  neces- 
sity for  reviving  by  scire  facias,    Wilson  v.  Slaughter,  3  J.  J.  Marsh.  595. 2/ 

But  if  there  be  several  persons  named  as  plaintiffs  in  the  writ,  and 
one  of  them  was  dead  at  the  time  of  purchasing  the  writ,  this  may  be 
pleaded  in  abatement ;  because  it  falsifies  the  writ,  and  because  the  right 
was  in  the  survivdrs  at  the  time  of  suing  the  writ,  and  the  writ  not  ac- 
commodated, as  the  case  then  was. 

20 H.  6.  30;  18  £.  4.  1 ;  2  H.  7.  16;  Brownl.  3,  4;  Clift's  Ent.  6;  Rast.  Ent  196. 

But  if  an  erroneous  judgment  be  given  against  two,  either  of  them 
may  bring  a  writ  of  error,  and  he  may  summon  and  sever  the  other ; 
for  it  would  be  mireasonable  that  the  one  should  not  discharge  himself 
of  an  erroneous  judgment,  because  the  other  will  not  intermeddle  5  and 
default  of  one  in  a  personal  action  shall  not  prejudice  the  other. 

26  Ass.  p.  25 ;  Bro.  Summ.  &  Sev.  19. 

K  there  be  several  defendants  in  the  original  action,  and  one  die,  the 
writ  does  not  abate,  because  there  being  a  joint  demand,  it  survives 
against  the  residue  5  but  if  one  happen  to  die  pending  the  writ,  there 
must  be  a  suggestion  on  the  roll,  because  it  would  be  error  to  give  judg- 
ment against  a  dead  person. 

Cro.  Car.  426;  Jon.  367;  Stil.  299;  Hard.  151, 161;  1  Show.  186.  ^0  Sumner  ▼. 
Tileston,  4  Pick.  308 ;  Low  y.  Mumford,  14  John.  426 ;  Harrison  ▼.  King,  Minor,  364 ; 
Bundy  v.  Williams,  1  Root  543 ;  Green  y.  Watkins,  6  Wheat.  260 ;  Spurk  y.  Van- 
gundy,  3  Ham.  305 ;  Hutchcraft  y.  Gentry,  2  J.  J.  Marshall,  499 ;  Holmes  y.  Holmes, 
2  Pick.  ^3. 0 

In  a  writ  of  error,  if  there  be  several  plaintifis,  and  one  die,  the  writ 
shall  abate ;  because  the  writ  of  error  is  to  set  persons  in  statu  quo 
before  the  erroneous  judgment  was  given ;  and  the  plaintiffs  in  error 
are  distinct  sufferers  in  the  judgment,  since  there  might  be  different  exe- 
cutions issued  thereupon,  and  different  liens  made  by  such  judgment  on 
the  lands  of  each  of  them ;  and,  by  consequence,  the  survivor  cannot 
prosecute  the  writ  of  error  for  the  whole,  lest  by  collusive  persuasion,  or 
by  negligence,  he  should  hurt  the  representative  of  the  deceased. 

Yely.  208.  212, 213 ;  Ventr.  34.  conird  Sid.  419.     [Bat  see  Penoyer  y.  Braee,  Ld 
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lUym.  944t  where  the  doctrine  advanoed  in  the  text  is  admitted  by  the  couit]  [Bat 
the  abore  cases  {even  the  last}  seem  all  to  have  been  before  the  8  &  9  W.  3.  o.  11,  {see 
jwtf,}  and  by  the  eflfect  of  that  statute  the  death  of  one  plaintifif  in  error  does  not  abate 
the  writ.     Clarke  v.  Rippon,  1  Bam.  &  A.  586.|| 

But  if  any  of  the  defendants  in  error  die,  yet  all  things  shall  proceed, 
because  the  benefit  of  such  judgment  is  to  go  to  the  survivor,  and  he 
only  is  to  defend  it. 

Sid.  419 ;  Ld.  Raym.  244.  [1  Salk.  319.||  0  Jn  personal  actions,  a  writ  of  error 
does  not  abate  by  the  death  of  the  defendant  in  error,  whether  it  happen  before  or  after 
erron  assigned.  Green  r.  Waikins,  6  Wheat.  260 ;  Spark  v.  Vangundy,  3  Ham.  305 ; 
Htttchciaft  T.  Gentry,  2  J.  J.  Marshall,  499.  f/ 

hi  audita  querela  by  two,  the  death  of  one  shall  not  abate  the  writ ; 

for  the  survivor  is  not  to  be  restored  to  any  thing  that  he  has  lost,  but 

only  to  discharge  himself  of  the  execution,  and  thereupon,  notwithstand- 

ii^  the  death  of  the  other,  he  may  proceed  for  a  discharge  in  toto  for 

himself. 
Theol.  139;  3  H.  7, 1;  3  Mod.  249. 

[Upon  the  same  principle  it  was  holden,  that  a  prohibition  by  husband 
and  wife  to  a  suit  in  the  spiritual  court,  did  not  abate  by  the  death  of 
the  husband.3 

Middleton  and  Wife  v.  Crofts,  Andr.  57 ;  Cas.  temp.  Haidw.  395. 

IJWhere  husband  and  wife  commenced  an  action  for  money  lent  by 
the  wife  before  marriage,  and  she  died  pending  the  Miction,  it  was  held, 
that  it  thereby  abated.  || 

Cheochi  v.  Powell,  6  Bam.  &  C.  253 ;  8  Dow.  &  Ry.  592.  ]0  Ryder  v.  Robinson, 
2  Gre^eaf,  137 ;  Archer  v.  Colly,  4  H.  &  M.  410,  oee.  An  action  against  husband 
and  wife,  on  a  contract  of  the  wife  dam  wloj  abates,  as  to  the  husband,  by  his  death. 
Nattz  ▼.  Rentier,  1  Watts,  229. 

[The  death  of  the  lessor  of  the  plaintiff  in  ejectment  (though  only 
tenant  for  life)  is  no  abatement 

S  Stra.  1056.  (As  to  costs  in  such  case,  see  Tidd,  1245.  (9th  edit.}||  fi  Kinney  ▼. 
BeYeriy,  1  Hen.  &  Munf.  531 ;  Purves  y.  Hill,  2  Hen.  &  Mumf.  614;  Frier  y.  Jack- 
son, 8  John.  495;  Howard  y.  Moale,  2  Har.  &  J.  249;  Bonta  y.  Clay,  5  LitU  129. 
See  also.  Medley  y.  Medley,  3  Munf.  191 ;  Tomkies  y.  Walter,  6  Call,  44.  ^ 

A  fieri  facias  doth  not  abate  by  the  death  of  the  plaintiff  after  the 
seizure  of  the  goods ;  for  by  the  seizure  the  property  is  changed.  But 
if  the  goods  seized  are  not  sufficient  to  satisfy  the  debt,  a  second  ^m 
facias  cannot  issue  without  a  revivor  of  the  judgment,  (a)  An  extent 
'  abates  where  the  death  happens  before  the  liberate ;  for  imtil  that  is 
awarded,  the  execution  is  incomplete.  So,  a  sequestration  to  compel 
performance  of  a  decree  when  the  party  dies  before  order  for  sale  of 
the  goods. 

Clerk  y.  Withers,  2  Ld.  Raym.  1072 ;  1  Salk,  322,  S.  C ;   6  Mod.  290,  S.  C. 
(«)  Wharam  y.  Broughton,  1  Ves.  180. 

I  A  suit  for  partition  of  lands  is  not  abated  by  the  death  of  one  of  the 

\  tenants.    Nor  is  a  suit  on  the  statute  of  hue  and  cry,  commenced  in  the 

name  o{  the  derk  of  the  peace,  abated  by  his  death  or  removal. 

8  &  9  W.  3,  c.  31,  $  3 ;  27  Eliz.  c.  13,  $  3. 

If  the  plaintiff  or  defendant  die  whilst  the  court  are  considering  of 

their  judgment,  ||or  after  a  special  verdict  or  special  case,  and  pending 

the  time  for  argrument,  or  for  advising  thereon,  or  on  a  motion  in  arrest 

ef  judgment,  or  for  a  new  trial,||  they  will  permit  the  judgment  to  be 

«  entered  up  as  of  the  term  in  which  it  regularly  might  have  been :  so, 
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perhaps,  if  there  be  any  frivolous  delay  by  the  other  party ;  but,  where 
the  proceedings  are  in  the  common  course  of  law,  they  cannot  interfere. 

1  Burr.  147.  219;  4  Burr.  2277.  Bates  v.  Lockwood,  1  Term  R.  677.  |1  Ken, 
S53;  1  East,  409;  1  Taunt.  385;  Tidd,  932,  {9th  edit.}  1  Orompton  &  Jervis,  47.|| 
A  1  John  Cas.  410;  4  Cowen,  423;  Paine,  R.  483;  6  Greenl.  427;  2  Dana,  231.^ 

An  information  does  not  abate  by  the  death  of  the  attorney-general ; 
nor  by  the  death  of  a  relator  who  prosecutes  for  tlie  king :  nor,  it  seems, 
by  the  death  of  the  informer  qui  tamy{a)  &c.,  for  in  such  case  the  attor- 
ney-general may  proceed  for  the  king^s  moiety. 

Sir  Thomas  Waller  v.  Hanger,  2  Bulstr.  261.  Moiby  ▼.  Urlin,  Haxdr.  161.  (a)  Ham- 
mon  y.  Gryffith,  Cro.  Eliz.  583.  Anon.  Moor,  541.  yS  Death  of  one  of  the  pLadntiffs 
in  a  ftfi  (am  action,  does  not  abate  the  suit.    Wright  v.  flldred,  2  Chip.  37.  g^ 

TTie  proceedings  upon  an  information  in  equity  can  only  abate  by  the 
death  or  determination  of  interest  of  the  defendant.  But,  if  there  are 
several  relators,  the  death  of  any  of  them,  while  there  survives  one,  will 
not  in  any  degree  aflfect  the  suit :  but,  if  all  the  relators  die,  or  if  there 
is  but  one,  and  that  relator  dies,  the  Court  will  not  permit  any  further 
proceeding  till  an  order  has  been  obtained  for  liberty  to  insert  tfie  name 
of  a  new  relator,  and  such  name  is  inserted  accordingly ;  otherwise  there 
would  be  no  person  liable  to  pay  the  costs  of  the  suit,  in  case  the  inform- 
ation should  be  deemed  improper,  or  for  any  other  reason  should  be 
dismissed. 

Mitf.  Eq.  PI.  91 ;  Pr.  Ch.  13 ;  2  Eq.  Cas.  Abr.  1 ;  1  Ves.  71 ;  2  Ves.  327. 

The  benefit  of.  a  decree  in  equity  may  be  had,  notwithstanding  the 
death  of  some  of  the  parties,  provided  that  nothing  be  requirable  of  their 
representatives. 

Eq.  Cas.  Abr.  2,  p.  7. 

After  a  cause  has  been  heard  on  a  bill  of  interpleader,  and  a  trial  at 

law  has  been  directed  to  settle  the  right  between  the  defendants,  the 

death  of  the  plaintiff  does  not  abate  it,  for  his  interest  is  at  an  end. 

1  Vem.  351.  fi  The  proceedings  in  a  court  of  admiral^  are  not  abated  by  the  death 
of  one  of  the  parties,  because  the  proceedings  are  in  rem*  Penhidlow  t.  Doane,  3  Dall.  gf 

By  the  17  Car.  2,  c.  8,  it  is  enacted,  "  That  in  all  actions  personal, 
real,  or  mixed,  the  death  of  either  of  the  parties  (6)  between  verdict  and 
judgment  shall  not  be  alleged  for  error,  so  as  such  judgment  be(c)  en- 
tered within  two  terms  after  such  verdict"  (rf) 

Continued  by  30  Car.  2,  c.  6,  and  made  perpetual  by  1  Jac.  2,  c.  17,  $  5.  (b)  If 
either  of  the  parties  die  at  any  time  before  the  assizes,  it  is  out  of  the  statute ;  but  if 
after  the  assizes  begin,  though  before  trial,  it  is  no  error ;  for  the  assizes  are  but  one  day 
in  law.  Salk.  8,  pT.  21,  [7  Term  R.  31.  And  in  the  former  case,  the  court  said  it 
was  in  their  discretion  whether  they  would  arrest  the  judgment.  Salk.  ubi  tttprd.  But 
in  Lord  Ravm.  1415,  it  was  h(dden  not  assignable  for  error,  it  being  stated  on  the  record 
that  the  defendant  appeared  per  atiomaium  auum,']  (c)  If  after  the  verdict,  and  before 
the  day  in  bank,  the  plaintiff  dies,  and  the  defendant  signs  judgment  the  second  term 
after  the  verdict,  this  is  within  the  statute,  and  the  same  as  if  he  had  actually  entered 
judgment  on  the  roll.  Sid.  385.  [Judgment  entered  according  to  this  statute,  after  the 
plaintiff  *s  death,  shall  relate  in  all  respects  to  his  life.  1  Lev.  278 ;  Raym.  210.  Where 
the  jury  found  a  special  verdict,  and  the  plaintiff  died  in  the  term  in  which  it  was  to  be 
arffued,  the  judgment  was  by  consent  entered  up  as  oi  the  first  day  of  that  term.  Pond 
v.lCinff,  1  Wils.  124.  Where  the  plaintiff  dies  between  the  verdict  and  the  entry  of 
the  jadgment,  his  representative  cannot  take  out  execution  without  a  scire  faciaa.  £arl 
T.  Brown,  1  Wils.  302.]  Springsted  v.  Jayne,  4  Cowen,  423.  ||(<2)  The  statute  does 
not  apply  to  cases  of  nonsuit,  Dowbiffgin  v.  Harrison,  10  Barn.  &  C.  480;  nor  to  cases 
where  the  party  dies  between  interlocutory  judgment,  and  before  the  return  of  the 
Inquiry ;  it  is  confined  to  verdicts.    4  Taunt.  884.|| 
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(F)  Of  AbatBDient  by  thedeafh  of  Partief. 

[An  information  for  a  penalty  under  the  French  act  was  a<^udged  not 
to  be  within  this  statute,  but  to  abate  by  the  death  of  the  defendant  be- 
tween the  verdict  and  the  judgment ;  for,  in  the  first  place,  it  is  not  an 
action  real,  personal,  or  mixed ;  secondly,  the  king  cannot  be  properly 
said  to  be  a  party ;  thirdly,  it  is  not  a  duty,  or  in  lieu  of  customs,  or  any 
revenue  of  the  crown;  and,  lastly,  actions  do  not  comprehend  informa- 
tions between  party  and  party,  or  include  the  king.  A  suggestion  of  the 
death  upon  the  roll  confessed  by,  the  attorney-general  was  thought  suffi- 
cient without  a  writ  of  error. 

Attoroej-Greneral  v.  Backley,  Parker,  264. 

The  rule  laid  down  by  the  Lord  Chief  Baron  Gilbert  in  the  preceding 
part  of  this  chapter  respecting  the  non-abatement  of  a  suit  by  the  death 
of  any  of  the  plaintifis  or  defendants,  when  such  death  made  no  altera- 
tion in  the  proceedings,  though  founded  in  reason,  was  not  uniformly 
supported  by  authorities;  it  is  therefore  enacted  by  the  8  &  9  W.  3,  c. 
11,  §  7,  *That  if  there  be  two  or  more  plaintiffs  or  defendants,  and  one 
or  more  of  them  die,  if  the  cause  of  action  survive  to  the  smrviving 
plaintiff  or  plaintiffs,  or  against  the  surviving  defendant  or  defendants, 
the  writ  or  action  shall  not  be  thereby  abated ;  but  such  death  being 
suggested  on  the  record,  the  action  shall  proceed  at  the  suit  of  such 
surviving  plaintiff  or  plaintiffs  against  such  surviving  defendant  or 
defendants.' 

j8  If  the  saggestion  be  not  entered,  and  the  cause  proceed  to  final  jadgrment,  the  eonrt 
wUl  permit  the  suggestion  to  be  entered,  even  afler  a  writ  of  error,  without  imposing 
terms.  Newnham  v.  Law,  1  Johns.  Ca.  29 ;  Hamilton  v.  Holcomb,  3  Johns.  K.  184 ; 
Domond  y.  Carpenter,  1  fiinn.  486;  Lessee  of  Hill  v.  We8t./8 

The  fonDBl  suggestion  of  the  d^ath  need  be  only  on  the  plea-roll ;  no- 
thing more  is  necessary  on  the  nisi  prius-roll  than  merely  to  point  out  to 
the  judge  what  he  is  to  try,  and  between  whom. 

Farr  t.  Denn,  1  Burr.  363. 

Although  the  statute  makes  mention  only  of  actions  at  law,  yet  it  hath 
been  construed  to  prevent  the  abatement  of  a  suit  in  equity,  provided 
that  the  subject-matter  of  the  suit  be  not  affected  by  it] 

Brown  y.  Higden,  1  Atk.  291. 

*By  the  last-mentioned  statute,  §  6,  it  is  enacted,  That  if  any  plaintiff 
happen  to  die  after  an  interlocutory  judgment,  and  before  a  final  judg- 
ment obtained  therein,  the  said  action  shall  not  abate  by  reason  thereof; 
if  such  action  might  originally  be  prosecuted  or  maintained  by  the  exe- 
cutors or  administrators  of  such  plaintiff;  and  if  the  defendant  die  afler 
such  interlocutory  judgment  and  before  final  judgment  therein  obtained, 
the  said  action  shall  not  abate,  if  such  action  might  originally  be  prose- 
cuted or  maintained  against  the  executors  or  administrators  of  such  de- 
fendant, (a)  and  the  plaintiff,  or  if  he  be  dead  after  such  interlocutory 
judgment,  his  executors  or  administrators  shall  and  may  have  a  scire 
facias  against  the  defendant,  if  living  after  such  interlocutory  judgment; 
or  if  he  died  after,  then  against  his  executors  or  administrators,  to  show 
cause  why  damages  in  such  action  shall  not  be  assessed  and  recovered 
by  him  or  them ;  and  if  such  defendant,  his  executors  or  administrators, 
shall  appear  at  the  return  of  such  writ  and  not  show  or  allege  any 
matter  sufficient  to  arrest  the  final  judgment;  or  being  returned  warned, 
or  upon  two  writs  of  scire  facias  it  be  returned^  that  the  defendGmt^  hit 
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(Q)  By  lUasQa  of  Comtnre. 

nicecntora  or  administrators,  had  nothing  whereby  to  be  summoned,  or 
4»uld  not  be  found  in  the  county,  shall  make  default,  that  thereupon  a 
writ  of  inquiry  of  damage  shall  be  awarded,  which  being  executed 
«nd  returned,  judgment  final  shall  be  given  for  the  said  plaintiff,  his 
executors  or  administrators,  prosecuting  such  writ  or  writs  of  scire 
faeiasy  against  such  defendant,  his  executors  or  administrators  re- 
spectively/ 

rWhere  a  defendimt  died  before  the  expira]ioii  of  the  time  to  plead  under  a  judge's 
OToer,  it  was  holden  that  the  plaintiff  could  not,  under  this  act,  sign  judnnent,  and  sue 
out  a  adrefaciaa  thereon.  1  AVils.  315;  Wollop  y.  Irwin.]   J  (a)  See  4  Taunt.  884.|| 

II  Where  interlocutory  judgment  was  signed,  and  the  plaintiff  died 
on  a  subsequent  day  in  term,  the  court  granted  a  rule  to  compute 
principal  or  interest  on  the  bill  of  exchange  on  which  the  action  was 
brought.  Q 

Bergor  t.  Green,  1  Maule  &  S.  2*39 ;  and  see  3  Maule  &  S.  281 ;  3  Chit  R.  233. 

[Where  plaintiff  died  after  a  rule  by  consent  to  refer  to  the  prothono- 
tary,  and  before  the  report,  the  court  allowed  his  executor  to  be  made  a 
party  to  the  rule,  and  directed  the  prothonotary  to  proceed  without  the 
defendant's  consent.] 

Turner  y.  Cowper,  Barnes,  210. 

II  By  6  Geo.  4,  c.  16,  §  67,  whenever  an  assignee  of  a  bankrupt  shall 
die,  or  a  new  assignee  or  assignees  shall  be  chosen,  no  action  at  law  or 
suit  in  equity  shall  be  abated,  but  the  court  in  which  any  action  or  suit 
is  depending  may,  upon  suggestion  of  such  death  or  removal  and  new 
choice,  allow  the  name  of  the  surviving  or  new  assignee  or  assignees  to 
be  substituted  in  place  of  the  former,  and  such  action  or  suit  shall  be 
prosecuted  in  the  name  of  or  ncunes  of  such  surviving  or  new  assignee 
or  assignees  in  the  same  manner  as  if  he  or  they  had  originally  com- 
menced the  same. 

6  6.  4,  c  16,  $  67. 

A  similar  provision  is  contained  in  the  last  insolvent  debtors'  act  in 
case  of  the  death  or  removal  of  assignees  of  insolvent  debtors.)] 

7  G.  4,  e.  57,  §  26. 

(G)  By  Reason  of  Corertuie. 

CovERTiTRE  IS  a  good  plea  in  abatement  y  which  maybe  either  before 
the  writ  sued,  or  pending  the  writ.  By  the  first  the  writ  is  abated  de 
yZjc/o,  but  the  second  only  proves  the  writ  abateable;  both  are  to  be 
pleaded,  with  this  difference,  that  coverture  pending  the  writ  must  be 
pleaded  post  ultimam  continuationem ;  whereas  coverture  before  the 
writ  brought  may  be  pleaded  at  any  time,  (i)  because  the  writ  is  de 
facto  abated ;  but  if  a  feme  sole  takes  out  a  writ,  and  after  marries,  the 
defendant  was  legally  attached  on  such  suit;  and  therefore  may  plead 
in  chief  to  it  any  defence  he  has. 

Doct  pi.  3;  Sid.  410;  Leon.  168,  169.  Tide  tit  Banm  and  Fme,  In  an  action 
against  haron  and  feme,  the  baron  died  and  the  feme  married  ^.^n  pendefiU  placito  i  and 
the  court  inclined  to  think  the  writ  abated,  because  her  name  was  changed.  Stile,  138. 
j[Bttt  2  Ld.  Rayn.  1/^25;  2  Stn*  811 ;  Bamaid.  K.  B.  70,  are  all  express  that  coverture 
in  the  defendant  after  action  brought  cannot  abate  plaintiff's  writ  See,  too,  to  the  same 
effect,  2  Rolle's  R.  53.}  (fi)  Vide  iffrL  ^SThe  coverture  of  the  plaintiff,  when  the 
voh  was  commenced,  is  a  good  cause  for  pleading  in  abatement,  and  generally  such 
IMtlpr  must  be  so  pleaded.    Perry  v.  Boiiean,  10  8.  &  R.  206;  Lyman  ▼.  Albee, 
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(O)  By  Reason  of  Goterture^ 

7  Venn.  50B ;  Rapp  ▼.  Elliott,  2  Dall.  184 ;  S.  C.  1  Yeattw,  185.  B«t  when  m  WMuoi 
plainiiff  marries  after  suit  oommenoed,  her  corertare  may  be  pleaded  in  abatement,  pn^ 
Tided  a  continuaiMse  has  not  intervened  between  the  plea  and  marriage.  Wilson  v. 
Hamilton,  4  S.  &  R.  238 ;  Haines  v.  Corliss,  4  Mass.  659 ;  Guphill  v.  ^bell,  I  Bailey, 
369 ;  Bates  t.  Stevens,  4  Verm.  545 ;  Templeton  y.  Clary,  1  Blackf.  388.  The  rale  is 
the  same  when  the  plaintiff  is  a  sole  administratrix.  Swan  v.  Wilkinson,  14  Mass.  995 ; 
M'Coul  y.  Le  Kamp's  Adm.,  3  Wheat  111.  See  Clairac  y.  Reinioker,  11  Wheat. 
303;  Campbell  t.  Kathare,  Brayton,  21.  g^ 

If  a  \rTit  be  brought  by  A  and  B  as  baron  and  feme,  whereas  they 
were  not  married  until  the  suit  depended,  the  defendant  may  plead  this 
in  abatement  ;  for  though  they  cannot  have  a  writ  in  any  oUier  form, 
yet  the  writ  shall  abate,  because  it  was  false  when  sued  out. 

Fits.  Brief,  476. 

If  a  writ  be  brought  against  a  feme  covert  as  sole,  she  may  plead  her 
coverture ;  but  if  she  neglect  to  do  it,  and  there  be  a  recovery  against 
her  as  a  feme  sole,  the  husband  may  avoid  it  by  writ  of  error^  and  may 
come  in  at  any  time  and  plead  it. 

Latch,  24;  Stile,  354.  880;  3  Roll.  R.  53.  [The  plea  of  coyerture,  whether  in 
plaintiff  or  defendant,  can  only  be  in  abatement  Milner  y.  Milnes,  3  Term  R.  637. 
$  See  Newton  y.  Robinson,  Taylor,  73. 2/  See  tit.  Banm  and  Dime,  (This  is  too  generBDj 
stated.  Coyerture  at  the  time  when  the  supposed  contract  was  made,  or  cause  of  action 
arose,  may  be  pleaded  in  bar  or  giyen  in  eyidence  on  nonHi$tump9iU  for  it  shows  an 
incapacity  to  contract,  &c ;  but  if  the  feme  was  unmarried  when  the  cause  of  action 
arose,  then  the  plea  must  be  in  abatement;  for  it  does  not  destroy  the  contract,  &c.,  but 
only  shows  that  the  husband  is  a  necessary  party  to  the  action.  8  Term  R.  545 ; 
a  Gamp,  133 ;  3  Term  R.  627;  6  Term  R.  265.|| 

If  an  action  be  brought  in  an  inferior  court  against  a  feme  sole,  and 

pending  the  suit  she  intermarry,  and  aflerweurds  remove  the  cause  by 

habeas  eorpuSy  and  the  plaintiff  declare  against  her  as  a  feme  sole,  she 

may  plead  coverture  at  the  time  of  suing  the  habeas  corpusy  (b)  because 

the  proceedings  here  are  de  novo,  and  the  court  takes  no  notice  of  what 

was  precedent  to  the  habeas  corpus;  but  upon  motion  on  the  return  of 

the  habeas  corpus,  the  court  will  grant  a  procedendo ;  for  though  this 

be  a  writ  of  right,  yet  where  it  is  to  abate  a  rightful  suit,  the  court  may 

refuse  it ;  and  the  plaintiff  had  bail  below  to  this  suit,  which  by  this 

contrivance  he  is  ousted  of,  and,  possibly,  by  the  same  means,  of 

the  debt. 

Sallu  8,  pi.  30.  Hetherinton  y.  Reynolds,  Gilb.  Hist.  C.  P.  345.  (6)  [But  the  plet 
of  eoverture  in  this  case  hath  been  disallowed.    Haddock  y.  Howud,  6ames,  355.  J 

If  a  feme  sole  plaintiff,  after  the  verdict,  and  before  the  day  in  banc, 
takes  husband,  she  shall  have  judgment,  and  the  defendant  cannot  plead 
ibis  coverture,  for  he  has  no  day  to  plead  it  in. 

Cro.  Car.  135 ;  1  Bulst.  5. 

||If  she  takes  husband  after  suing  out  the  writ,  and  before  declaration, 
the  defendant  cannot  give  the  coverture  in  evidence  under  the  general 
issue,  but  must  plead  it  in  abatement ;  and  so  also  if  a  married  woman 
sues  alone  for  an  injury  to  her  property  whilst  single.  || 

Morgan  y.  Painter,  6  Term  R.  365.    Milner  y.  Milnes,  Term  R.  337* 

[In  equity,  a  suit  does  not  abate  by  the  marriage  of  a  female  defend- 
ant, but  the  plaintiff  may  proceed,  only  entering  the  name  of  the  hus- 
band and  wife  in  the  subsequent  proceedings. 

1  Ves.  183. 

Tbov^  a  suit  in  equity  r^fdarly  become  abated  by  the  marriage  of 
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(I)  By  the  Writ's  not  agreeing  with  the  Count 

a  female  plaintiff,  yet  if  she  afterwards  proceed  in  the  suit  as  a  feme 
tsole,  the  mere  want  of  a  bill  of  revivor  is  not  error  upon  which  a  decree 
can  be  reversed  upon  a  bill  of  review  by  the  defendant,  (c)  And  if  the 
husband  die  before  revivor,  she  may  proceed  without  it,  for  then  her 
incapacity  to  prosecute  the  suit  is  removed ;  but  the  subsequent  pro- 
ceedings are  in  the  name  and  description  she  has  acquired  by  the 
marriage.] 

Lady  €reinbonie  t.  Dalmahoy,  1  Ch.  R.  231.  (c)  Godkin  ▼.  Eari  Ferreis,  1773, 
eiiad  in  Micf.  £q.  PI.  57. 

^As  to  proceedings  by  scire  facias  on  marriage  after  judgment,  see 

tit  "Scire  Facias,"  (C),  and  Tidd's  Prac.  1114,  (9th  ed.)|| 

|See  7  Yes.  337 ;  10  Yes.  31 ;  13  Yes.  161.|| 

(H)  By  a  Defect  in  the  Writ 

The  foregoing  objections,  such  as  want  of  jurisdiction,  disability  in 
the  plaintiff,  or  privilege  in  the  defendant,  &c.,  being  matters  dehors^ 
must  be  shown  to  the  court,"  and  must  be  pleaded  in  proper  time  and 
manner;  but,  for  defects  in  the  writ  itself,  the  court  may  ex  officio 
abate  it. 

0  JacG^sT.  Mellen,  14  Mass.  134;  Hawkes  y.  Inhabitants  of  Kennebeck,  7  Mass. 
461 ;  Purple  y.  Clark,  5  Pick.  306 ;  Hart  t.  Fitzgerald,  3  Mass.  509 ;  1  Wash.  153 ; 
4  Verm.  178.  gf 

And  herein  we  must  observe,  that  the  law  hath  been  yet  very  strict 
in  obliging  men  to  keep  to  the  legal  forms  it  prescribes ;  and  therefore 
in  the  writ,  which  is  the  foundation  of  the  whole  proceeding,  requires 
such  certainty  and  exactness,  as  that  no  person  be  arrested  or  attached 
by  his  goods,  unless  there  appear  sufficient  grounds  to  warrant  such 
proceedings ;  so  that  if  the  writ  vary  materially  from  that  in  the  register, 
or  be  defective  in  substajice,  the  party  may  take  advantage  of  it 

9  H.  7.  16;  10  E.  3.  1,  pi.  3;  3  Inst  663;  Hob.  L  51,  53.  84;  Garth.  173;  Cro. 
Jac.  576,  577.  y3  3  Mass.  196;  3  Mass.  546.  551;  Taylor,  75;  3  Hen.  &  Mnnf. 
313.  314.  tf 

But  though  the  writ  vary  from  the  register,  yet,  if  it  be  warranted  by 
the  modem  precedents,  this  shall  not  abate  it 

Hob.  84.  i0  3  Mass.  193 ;  11  Mass.  376 ;  7  Mass.  461 ;  3  Pick.  593 ;  C.  &  N.  476 ; 
8  Pick.  430 ;  5  Pick.  331 ;  5  Yerg.  335.  A  vrit  mast  be  sealed  with  the  seal  of  the 
court.  Hall  y.  Jones,  9  Pick.  446 ;  and  see  Smith  v.  Alston,  1  Rep.  Const  Ct.  104 ; 
Filkins  v.  Brockwsq^,  19  John.  170.  But  if  so  sealed,  it  is  not  indispensable  it  should 
be  signed  by  the  prothonoCary  of  the  court,  particularly  when  the  party  appears  and 
pleads  to  issue ;  Benjamin  ▼.  Armstrong,  3  S.  &  R.  393 ;  such  defect  being  cured  in 
rennsylvania  by  act  of  assembly.    Ibid.  2/ 

(I)  By  the  Writ's  not  agreeing  with  the  Count 

If  the  coimt  or  declaration  varies  in  form,  the  defendant  may  plead 
it  in  abatement,  (a)  for  the  plaintiff  has  abated  his  own  writ  by  prose- 
cuting it  in  a  different  manner ;  but,  if  it  varies  in  substance,  the  defend- 
ant may  move  it  in  arrest  of  judgment,  because  the  Court  has  no 
authority  to  proceed,  a  different  matter  being  prosecuted  from  that  which 
the  writ  has  given  authority  to  the  Court  to  take  cognisance  of. 

Cro.  Eliz.  733 ;  Cro.  Jac  651 ;  Ion.  304.  (^(a)  T^e  defendant  cannot  plead  a  vari- 
ance  between  the  writ  and  count,  without  praying  over  of  the  writ,  and  showing  it  to 
the  court   3  WHs.  85.  393.]    jjAnd  as  the  court  wiu  not  aow  grant  oyer  of  the  writ, 
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(K)  When  the  Writ  k  abated  dtfadot  or  ia  only  abateable. 

sndi  pleas  have  fallen  into  diease;  see  Tidd.  636,  (9th  edit.)  1  Bos.  &  Pull.  645; 
7  East,  383.|  ^  See  1  Harr.  &  Gill,  164 ;  3  Wheat.  45;  U  Wheat.  280;  2  Wash. 
S03;  lBinn.S^8;  lMonr.35;  lMcCoid,207;  12  John.430;  Hardin,  505;  1  Breese, 
298;  lb.  258;  4  Halst.  284;  5  Halst.  274;  1  McCord,  281;  3  Bibb.  322;  6  N.  H. 
Rep.  160.  sf 

The  declaration  varying  from  the  writ,  (a)  as  by  laying  the  cause  of 
action  in  the  reign  of  a  present  king,  where  the  writ  supposed  it  to  have 
been  in  the  reign  of  a  former  king ;  or  by  giving  the  defendant  a  name 
different  from  that  in  the  writ ;  (A)  as,  where  the  writ  calls  him  A  B  of 
London,  alderman,  and  the  plaintiff  declares  against  him,  as  A  B  of 
London,  Esq. ;  or,  where  the  declaration  is  otherwise  defective  in  not 
pursuing  the  writ,  or  not  setting  forth  the  cause  of  action  with  that  cer- 
tainty the  law  requires,  or  in  laying  the  offence  in  a  different  county 
firom  that  in  which  the  writ  was  brought  :(c)  in  all  such  cases  the 
defendant  may  plead  in  abatement. 

(a)  Fits.  Brief.  319,  321.    (b)  Yelr.  120 ;  Finch's  Law,  357 ;  Latch,  173.    («)  Al- 
len, 17, 18. 

But  the  writ  may  in  some  cases  be  general,  and  the  declaration  spe- 
cial ;  as,  where  a  statute  gives  an  action,  but  does  not  prescribe  any- 
form  of  the  writ,  the  writ  framed  by  the  common  law  will  serve,  and 
the  special  matter  may  be  set  forth  in  the  declaration. 

Doet.  PI.  84,  dphu  under  the  diyision  of  <^  dedaraUonU  agreeing  with  the  wrii^  tit. 
PUader, 

If  a  feme  sole  be  disseised,  and  afterwards  marry,  and  she  and  her 
husband  bring  an  assize ;  the  disseisin  must  be  alleged  to  be  done  to  the 
wife:  but,  if  a  feme  disseisoress  marry,  in  an  assize  against  them,  the 
disseisin  shall  be  alleged  to  be  done  by  them  both,  because  there  is  no 
other  form  of  writ 

14  H.  6, 14;  2  And.  97. 

(K)  Where  the  Writ  is  abated  defado^  or  is  only  abateable. 

Here  the  general  rule  to  be  observed  is,  that  where  the  writ  is  de 
facto  a  nullity  and  destroyed,  so  that  judgment  thereupon  would  be 
erroneous,  there  the  writ  is  de  facto  abated ;  as,  if  an  action  be  brought 
against  a  feme  covert  as  sole,  this  makes  another  man's  property  liable 
without  giving  him  an  opportunity  of  defending  himself;  which  would 
be  contrary  to  conunon  justice,  and  therefore  the  writ  is  de  facto 
abated.  (</) 

3  H.  6,  4 ;  Doct  pi.  3.    g  ((Q See  ntprd,  (6.)|    iSTaylor,  72.ff 

So,  if  the  return  otdipluries  mandamus  be  laid  to  be  after  the  be- 
ginning of  a  term,  and  the  memorandum  of  the  bill  be  entered  generally 
of  that  term,  this  makes  the  writ  a  perfect  nuUity ;  for  by  the  plaintiff's 
own  showing  be  had  no  cause  of  action  at  the  time  when  the  action 
was  brought 

Caitb.  172.    Bat  in  this- case  the  court  gave  leave  to  amend.    2  Ley.  197. 

[So,  if  the  matter  in  question  appear  to  be  exclusively  of  ecclesiastical 
oc^inisance;  (c)  or,  if  an  appeal  of  death  t)e  brought  by  a  woman  of  the 
ifeath  of  any  one  else  than  her  husband;  (/)  or  the  debt  be  laid  to  be 
under  forty  shillings. 

Br.  Office,  ftc,  p.  16;  89  E.  4, 23.    (e)  10  E.  4, 6.    (/)  3  Buir.  1592 ;  4  Term 
S.495. 
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SOy  in  equity,  if  a  bill  of  appeal  and  review  be  brought  of  a  decree  in 
the  court  of  a  county  palatine. 

Jennet  ▼.  Bishopp,  1  Yem.  184.  /97  Cranch,  209;  1  Pet  476;  4  Conn.  340;  1 
Murph.  95;  13  Mass.  354;  3  N.  H.  Rep.  130;  4  Mass.  218;  5  Mass.  199;  14 
Mass.  132.gr 

And  as  in  these  cases  a  fatal  objection  to  the  proceeding  appears  upon 
the  very  face  of  the  record,  the  court  may  and  ought  ex  officio  to  abate 
the  suit  at  any  time,  and  in  any  stage  of  it  For  the  court,  who  are  to 
judge  according  to  law,  are  not  concluded  by  the  admission  of  the  par- 
ties of  any  thing  that  judicially  appears  to  be  contrary  to  law. 

Hob.  280;  3  Co.  85* 

Regard  to  public  decorum  and  their  own  dignity  sometimes  calls  upon 
the  court  to  interfere  in  this  manner ;  as,  where  the  question  proposed 
on  the  record  is  idle  in  itself,  involves  no  civU  right  or  injury,  and  would 
introduce  in  its  discussion  indecent  or  improper  evidence. 

Dacousta  t.  Jones,  Cowp.  729 ;  Brown  ▼.  Leesom,  2  H.  Black  R.  43. 

The  courts,  having  a  general  and  necessary  control  for  the  purposes 
of  justice  over  all  causes  depending  before  them,  will  occasionaUy  inter* 
pose  on  the  motion  of  a  defendant,  and  stay  the  proceedinga  Thus^ 
though  upon  the  face  of  the  record  the  demand  exceeded  the  sum  of 
forty  diillings,  yet,  if  upon  affidavits  on  the  part  of  the  defendant,  uncon- 
tradicted by  the  plaintiff,  it  be  shown  that  in  fact  it  do  not  amount  to 
that  sum,  the  cause  will  not  be  permitted  to  proceed  any  farther  in  the 
superior  court  (a)  So,  if  in  an  action  for  bribery  on  the  statute  of  2  6. 
SS,  c.  24,  it  appear  that  the  plaintiff  was  guilty  of  un(^t// delay  in  the  pro* 
secution  of  his  suit,  which  fact  the  defendant  could  not  introduce  either 
on  the  record,  or  at  the  trial,  the  court  will  stay  the  proceedings;  fot 
wilful  delay  is  expressly  prohibited  by  the  statute. 

Steane  r.  Holmes,  2  Black  R.  754;  Kennaid  v.  Jones,  4  Term  R.  495;  Wellington 
T.  Arten,  5  Term  R.  62.    (a)  Petrie  y.  White,  3  Term  R.  5. 

So,  where  they  find  that  actions  have  been  brought  against  several 
upon  a  penal  statute  which  makes  only  one  offence;  they  will  stay  the 
proceeding  upon  payment  of  one  penalty.] 

Peshall  T.  Layton,  3  TermR.  712. 

Where  the  writ  is  only  abateable,  it  must  be  abated  by  pleading  in 
time;  for  matters  in  {b)  and  before  the  writ,  (c)  cannot  be  taken  advan- 
tage of  in  error. 

'■  (6)  Salk.  2,  pi.  5.  See  2  Ld.  Raym.  853 ;  Show.  169 ;  Roll.  Abr.  783.  Hat  a  man 
shall  not  assign  that  lor  error  which  he  might  have  pleailed  in  abatement  CarUi.  124. 
j[Taylor,  45.}  There  is  a  difference  between  original  and  judicial  writs ;  for,  in  the 
former,  matter  of  form  abates  them  as  well  as  substance ;  aUUr  in  the  latter ;  for  if  the 
substance  be  good,  the  want  of  form  will  be  aided.  41  E.  3, 13, 14.  {cS  Otherwise, 
of  faults  in  the  proceedings  alter  the  writ.    Bio.  Faux  Latin  9, 48.    For  ttiis,  Tide  titr 

jBTIW. 

Therefore,  if  a  feme  covert  bring  an  action  in  her  own  name  per  at* 
tornatunij  and  the  defendant  plead  in  bar  to  the  action,  he  shall  never 
afterwards  assign  the  coverture  for  error. 

Caith,  124,;>er  Holt;  3  Term  R.  627;  Cro.  El.  554. 

So,  though  it  be  a  good  plea  for  a  defendant  to  say  that  a  stranger 
is  tenant  in  common  with  die  plaintiff,  yet  if  he  does  not  plead  it  in 
mbatemenf,  be  shall  not  have  advantage  of  it  in  aireet  of  jud^gmeat 

SaUu  4,  pL  10. 
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So,  if  an  action  be  brought  against  one  executor,  where  there  are 
more,  if  that  one  executor  do  not  plead  this  in  abatement,  but  plead  to 
the  action,  he  shall  never  have  advantage  of  this  plea  afterwards. 

Garth.  261.  ^SPlea  of  nonjoixuler  of  co-executors  as  plaintiffs  is  bad,  if  it  do  not  show 
whevB  they  reside,  and  that  they  were  executors  at  the  commencemeat  of  the  suit. 
Beach  y.  Baldwin,  9  Conn.  476.  And  it  must  show  further  that  the  co-executors  have 
administered.    Willes,40.8^ 

So,  where  trespass  is  brought  by  one  joint-tenant,  or  by  one  tenant 
in  common,  and  the  defendant  pleads  to  the  action,  and  the  jury  find 
specially,  that  another  (not  named)  is  joint  tenant  or  tenant  in  common 
with  the  plaintiff;  yet  he  shall  have  judgment,  notwithstanding  the  writ 
at  first  was  abateable. 

I  Cio.  Elis.  554 ;  Moor,  466.| 

So,  where  an  action  of  debt  is  brought  on  a  joint  bond  against  one 
of  the  obligors,  and  upon  non  est /actum  pleaded,  the  jury  find  that  J  S 
(then  Uving)  was  jointly  bound  with  the  defendant,  yet  the  plaintiff 
shall  have  judgment. 

Saiind.  S91. 

Tenant  in  common  of  lands  brought  an  action  of  trover  in  his  own 
name  alone  for  cutting  down  trees  and  carrying  them  away;  the 
defendant  pleaded  to  issue ;  and  in  a  special  verdict  it  was  found,  that 
the  plaintiff  was  tenant  in  common  with  J.^S.  not  named;  yet  the 
plaintiff  had  judgment,  because  this  was  a  matter  pleadable  in  abate- 
ment 

Tnn.  24  Car.  3;  Rot.  1316,  in  B.  R.  between  Blackburn  ▼.  Grove,  cited  in  Carth. 
€3.  {If  one  joint  owner  of  a  chattel  brin^  trover  or  trespass,  the  defendant  must  plead 
it  in  abalement;  he  cannot  give  it  in  evidence  on  the  trial,  unless  in  mitigation  of 
damages.  1  Johns.  R.  471,  Wheelwright  v.  Deneyster;  4  East  133,  Baraardiston 
▼.  Cl»pman,  5  East,  407 ;  Blozam  v.  Hubbaid,  3  Mass.  511.  Otherwise  in  replevin. 
S  Mass.  T.  Rep.  509,  Hart  v.  Fitzgerald.  And  in  trover  or  trespass,  if  the  defendant  has 
settled  with  another  part  owner,  or  has  suffered  any  other  part  owner  severally  to  sue 
for  and  recover  his  proportion  of  damages,  the  writ  shall  not  abate.  7  Term,  379 ; 
Sedgsworth  v.  Overend,  3  Mass.  T.  Rep.  511.} 

[If  one  only  be  sued  on  a  joiat  note,  it  must  be  pleaded  in  abatement; 
it  will  not  be  error.  So,  in  actions  against  partners.  But  where  an 
action  is  brought  by  a  joint  covenantee,  (a)  advantage  may  be  taken  of 
it  by  demiirring  generally. 

Baes  T.  Abbot,  Cowp.  813;  Abbot  v.  Smith,  3  Black.  R.  947;  Rice  v.  Shute,  b 
Bur.  3611 ;  1  Black.  R.  695,  S.  C.  (a)  Cabel  v.  Vaughan,  1  Saund.  391 ;  1  Sid.  430, 
8.  C;  I  Veatr.  34,  S.  C;  B.  N.  P.  158;  5  Co.  119.  QThat  is  if  it  appears  on  the 
leeoid  diat  there  is  another  covenantee  living  and  not  joined,  or  if  it  be  made  to  appear 
by  prajring  oyer  of  the  deed  and  setting  it  forth,  1  Will.  Saund.  154,  a,  fio/d,  and  cases 
therein;  uid  in  such  case  the  nonjoinder  is  also  a  ground  of  nonsuit  or  of  error.  Id.|| 
A  The  nonjoinder  of  defendants  in  actions  on  contracts  may  be  pleaded  in  abatement, 
and  can  in  general  be  taken  advantage  of  in  no  other  way,  unless  such*  nonjoinder 
appeaiB  on  Uie  record.  Stoney  v.  McNeill,  Harper,  173 ;  3  Watts,  40.  {In  all 
eases  of  a  joint  obligation  or  deed,  or  a  joint  contract  in  writing  or  by  parol,  or 
ex  fttOM  eontraetu^  if  one  only  he  mied^  he  must  plead  the  matter  in  abatement,  and 
cannot  take  advantage  of  it  afterwards  upon  any  other  plea,  or  in  arrest  of  judg- 
ment, or  give  it  in  evidence.  1  East.  30;  Wright  v.  Hunter,  Id.  634;  Nowlan 
V.  Geddes,  3  East  68, 69 ;  7  Term.  306 ;  Weeterdell  v.  Dale,  1  Bos.  &  Pull.  73 ;  1  Wash. 
9;  Brown  v.  Belches,  3  Cain,  99 ;  Robinson  v.  Fisher. — Qutre^  whether  persons  living 
here,  and  trading  openly  as  partners,  could  plead  in  abatement  that  there  was  a  partner 
abroad.  6  Ves.  J.  438.  Brander  made  his  promissory  note  payable  to  Newman,  him- 
s^,  (Brander,]!  and  T.  Chatteris,  they  being  partners.    T^is  note  was  endorsed  to  W. 

~  G.  B.  liainwarinflr  and  T.  Chatteris.  In  assumpsit  by  them  ag^nst  Newman 
as  «DdoiMr,  he  pleadsd  in  6ar,  that  T.  Chatteris,  one  of  the  plaintiffs,  was  lisble 
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as  an  endorser  together  with  himself;  and  the  plea  was  held  good  on  speeial  demarrer 
3  Bos.  &  Pul.  120;  Mainwaring  v.  Newn[Lan,  Id.  124,  n.;  Moffat  v.  Van  Millingen. 
Contra^  3  Cain,  99 ;  Robinson  v.  Fisher.  A  plea  in  abatement  is  not  necessary,  if  the 
contract  is  stated  to  be  by  more  defendants  than  are  proved  to  have  assumed ;  the  plain- 
tiff must  fail  on  the  general  issue.  1  East.  48 ;  Shirreff  t.  Wilks,  2  John.  Rep.  220 ; 
Tom  T.  Goodrich,  5  Bos.  &  Pull.  454 ;  Max  v.  Roberts.  If  one  tuea  alone  on  a  joint 
contract,  the  defendant  need  not  plead  it  in  abatement,  but  may  take  advantage  of  it  on 
the  general  issue;  or  on  demurrer  or  in  arrest  of  judgment,  if  it  appears  on  the  record. 
1  John.  Rep.  126,  128 ;  Bird  et  al.  v.  Pierpoint,  2  Mass.  T.  Rep.  510;  1  Bos.  &  Pul. 
67 ;  Scott  V.  Godwin.  See  1  Saun.  291,  n,  (4,)  by  Serj.  Williams ;  1  Day.  28 ;  Wads- 
worth  V.  Woodford.  In  assumpsit  by  several  partners,  the  defendant  may  plead  the 
bankruptcy  of  one  of  them  in  bar.  It  shows  not  merely  that  there  are  other  persons  (viz. 
the  assigrnees)  who  ought  to  have  sued  with  the  plaintiffs,  but  thafone  of  the  plaintiffs 
€ould  not  sue  at  all.    8  Term,  140;  £>;khardt  and  others  v.  Wilson.} 

In  such  a  plea  to  an  action  on  a  bond,  it  must  be  stated  that  the  other 
obligor  executed  the  deed,  and  that  he  is  still  alive.  It  is  pot  sufficient 
to  say,  that  another,  not  named,  was  jointly  bound.  But,  if  it  appear 
on  the  face  of  the  declaration  that  both  obligors  have  sealed,  and  both 
are  living,  the  objection  is  good  in  arrest  of  judgment 

Saver  v.  C  hay  tor,  1  Lutw.  696;  1  Saund.  291.  Homer  v.  Moor,  M.  2  G.  2,  cited 
in  5  Burr.  2614;  ||and  see  1  Will.  Saund.  91,  in  notes.|| 

'  But  in  trespass  it  is  no  plea  in  abatement  that  there  is  another  joint- 
trespasser  not  named,  (cr)] 

1 1  H.  7,  6.  g(a)  So,  in  any  case  of  tort ;  Govett  ▼.  Kadnidge,  3  East,  62 ;  1  Will. 
Saund.  291,  e. ;  for  torts  are  several  in  their  nature,  and  the  plaintiff  may  elect  to  sue  all 
or  any  of  the  parties.  But  if  the  action  is  founded  on  matt^  ex  aucui  contractu^  though 
its  form  be  in  tort,  the  defendant  may  plead  in  abatement  that  otner  parties  ought  to  be 
joined.  Buddie  v.  Wilson,  6  Term  R.  369;  Powell  v.  Layton,  2  New  R.  365;  Weall 
V.  King,  12  East,  452 ;  and  see  Green  v.  Greenbank,  2  Marsh.  485 ;  Bretherton  v. 
Wood,  3  Brod.  &  B.  54 ;  and  there  is  a  distinction  between  pergonal  actions  of  tort  and 
such  actions  when  they  concern  reed  property »  Therefore,  if  one  tenant  in  common  be 
sued  in  tort  for  any  thing  connected  witii  the  land  held  in  common,  he  may  plead  the 
tenancy  in  common  in  abatement;  see  1  W.  Saund.  291  f,  notd^  and  eases  there.) 

II  If  one  of  several  part  owners  of  a  chattel  sue  alone  for  a  tort,  advan- 
tage can  be  taken  of  the  objection  only  by  plea  in  abatement,  even- 
though  the  defect  appear  in  the  declaration.  And  if  a  defendant  neglect 
to  take  advantage  of  it  in  that  manner,  in  such  an  action  by  one  part- 
owner,  he  cannot  afterwards  avail  himself  of  it  by  a  plea  in  abatement 
to  another  action  by  another  part-owner.  (6)|| 

Addison  v.  Overend,  6  Term  R.  766 ;  Sedgeworth  ▼.  Oveiend,  1  WilL  Saund.  291, 
k;  7  Term  R.  279.  ^  When  one  part  owner  of  property  injured,  whether  such  pro- 
perty be  real  or  personal,  brings  an  action  for  the  torty  the  defendant  must  take  advantage 
of  the  omission  by  plea  in  abatement.  Thompson  v.  Hoskins,  11  Mass.  419;  Hall  v. 
Adams,  1  Aik.  166;  Bell  v.  Layman,  1  Monr.  40;  Wlieelwright  v.  Depeyster,  1  John, 
471 ;  Brotherton  v.  Hodges,  6  John.  108 ;  Bradish  v.  Schenck,  8  John.  151.  In  replevin^ 
when  the  plaintiff  from  his  own  showing  claims  an  undivided  half  of  the  chattel  reple- 
vied, the  writ  will  be  abated  on  motion,  because  the  chattel  is  not  capable  of  severance. 
Hart  V.  Fitzgerald,  2  Mass.  509.  And  in  trespass  or  trover,  if  the  defendant  has  settled  . 
with  another  part  owner,  or  suffered  any  other  part  owner  severally  to  sue  for  and  re- 
cover his  proportion  of  the  damages,  the  writ  shall  not  abate.  Sedgeworth  v.  Overend, 
7  T.  R.  279;  2  Mass.  511.  g^  (S)  Although  in  actions  of  tort  the  nonjoinder  of  a  co- 
plaintiff  is  matter  in  abatement  only,  yet  according  to  the  doctrine  in  the  note  above  it 
would  seem,  that  where  the  action  is  substantially  founded  on  contract,  the /orm  of  it  in 
tort  will  not  prevent  the  plaintiff  being  nonsuited  for  nonjoinder  of  other  plaintiffs. 

If  a  quare  impedit  be  brought  against  the  bishop  and  incumbent 
only,  without  naming  the  patron,  though  this  might  have  been  pleaded ' 
in  abatement^  yet  if  the  defendant  pleaded  in  bar,  &c.,  it  cannot  after, 
uppn  a  writ  of  error,  be  assigned  for  error ;  for  though  the  want  of  a . 


ABATEMENT.  25 
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jMLtron's  being  made  a  defendant  might  make  the  writ  abateable,  yet  it 
iras  not  thereby  actually  abated;  and  nothing  shall  be  aa»gned  for 
enror  concerning  the  writ,  but  what  actually  abates  it 

Cro.  Jac  651  ;  Bolat  4,  5;  3  Brownl.  229;  Palm.  306.  311;  2  RolL  Rep.  839; 
Dy.  76. 

If  an  action  be  brought  against  Sir  Francis  Fortesque,  militem  ei 
baroneituniy  and  he  appear  and  plead  to  issue,  and  a  verdict  and  judg- 
ment be  given  for  the  plaintiff,  the  defendant  in  a  writ  of  error  shall 
not  assign  for  error  that  he  was  a  knight  of  the  Bathy  and  ought  to  be 
so  named ;  for  he  has  lost  this  advantage  by  appearing  to  the  oth^ 
name,  and  thereby  concluded  himself. 

Roll.  AbT.  781.  791.  869;  Roll.  Rep.  450,  S.  C. 

If  a  writ  be  brought  to  the  damage  of  40/.  and  the  plaintiff  declare 
ad  damnum  200/.  and  the  verdict  give  30/.  this  is  no  error  after  verdict, 
for  the  writ  is  not  abated  defacto^  but  only  abateable  by  plea. 

Palm.  370,  371 .  But  as  to  this  the  difference  is,  that  if  the  declaiation  varies  fn  forai, 
the  defendant  must  plead  it  in  abatement ,-  hat,  if  it  yaries  in  substance,  the  defendant 
may  more  it  in  arrest  of  judgrment,  or  take  advanta{^  of  it  in  error;  because  the  Court 
has  no  aothority  to  proceed,  having  prosecuted  a  different  matter  from  that  which  the 
writ  has  giren  it  authority  to  take  cognisance  of.  Jones,  304 ;  Cro.  Eliz.  722 ;  Cro. 
Jac  654.     For  this  vide  tit  Error. 

[A  bill  in  equity  is  not  dismissed  for  want  of  parties ;  but  stands  over 
for  amendment  on  paying  the  costs  of  the  day.  The  want  of  parties 
may  be  pleaded  in  abatement ;  but,  upon  allowing  the  plea,  the  court 
will  give  the  plaintiff  leave  to  amend.] 

Anon.  3  Atk.  15 ;  Gwinn  v.  Poole,  4  Bro.  P.  C.  123 ;  Fawkes  T.  Pratt,  1  P.  Wmfl. 
593;  Mitf.  Eq.  PI.  221 ;  0  Hoxie  v.  Carr,  1  Sumner,  177,  aee,  0 

(L)  Where  the  Writ  shall  abate  in  ioio,  or  in  Part.    • 

Whatever  proves  the  writ  false  at  the  time  of  suing  it  out,  shall 
abate  the  writ  entirely;  (a)  as,  if  it  appears  by  the  plaintiff's  own  show- 
ing that  he  had  no  cause  of  action  for  part ;  therefore,  if  an  action  of 
trespass  be  brought  against  two  defendants,  and  the  one  plead  that  the 
other  was  dead  die  impetrationis  breviSy  or  that  there  is  none  such  in 
rerum  naturd,  the  whole  writ  shall  abate ;  for  it  is  the  plaintiff's  fault 
to  use  the  authority  of  the  court  to  call  in  a  man  that  was  dead ;  and  it 
was  no  less  an  abuse  of  the  process  to  issue  it  against  a  feigned  person. 

38  E.  4,  4 ;  Hob.  199,  217, 245 ;  Balst.  1 .  (a)  But  this  falsification  of  the  writ  must 
be  in  a  material  point ;  for  in  a  praecipe  quod  redaat  against  two,  if  one  pleads  non-tenure, 
and  the  other  takes  the  whole  tenancy  on  himself,  the  writ  shall  not  abate  in  the  whole, 
bat  stand  good  against  him  that  hath^accepted  the  tenancy,  because  there  is  a  proper 
defendant  to  the  action ;  and  the  non-tenure  of  the  one  does  in  no  ways  prejudice  the 
other  defendant.    Rast.  Entr.  365;  Doctr.  PI.  7. 

But,  if  one  of  tlje  defendants  die  pending  the  writ,  this  shall  not  abate* 
the  action  against  the  other  defendant ;  for  this  is  the  act  of  God,  and  no 
de&ult  in  the  plaintiff.     See  the  8  &  ft-W.  3,  c.  11,  §  7,  suprd.,  (F.) 

Doctr.  PI.  7;  ^4  Pick.  308;  14  John.  426;  Minor,  364;  1  Root,  543.  When  an 
aetion  is  conmienced  against  two  defendants,  and  between  the  commencement  of  the 
action  and  the  serrice  of  the  writ,  one  dies,  the  action  abates  as  to  both.  Clark  t. 
Helms,  1  Root,  486. 2/ 

[The  bankruptcy  of  the  plaintiff  or  defendant  happening  in  any  stage 
of  a  suit  either  at  law  or  in  equity  is  no  abatement.  Nor  is  the  discharge 
Vol.  L— 4  C 
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(L)  Where  the  Writ  shall  abate  in  toh^  or  in  Part. 

of  the  plaintiff  after  action  brought  under  an  insolvent  act,  and  an 
assignment  of  his  property  for  the  benefit  of  his  creditors.] 

Hewitt  y.  Bibbina,  3  Wils.  374;  Kretchman  t.  Beyer,  1  Term  R.  463;  Wauffh  t. 
Austen,  3  Term  R.  437.  Anon.,  1  Atk.  263;  Butler  y.  Dayidson,  Exchequer,  East; 
33  G.  3.  But  eonir,  per  Lord  Thurlow,  where  it  happens  before  decree  or  judgment. 
Sellas  y.  Dawson,  in  Chancery,  Dec.  8th,  1790.  Co.  Bpt.  Laws,  622, 3d  edit. ;  Hedley 
y.  Brown,  Barnes,  389.  ||The  case  of  Sellas  y.  Dawson  was  considered  and  oyerruled 
by  the  Court  of  Exchequer  in  Butler  y.  Dayidson.  Bqt  in  a  later  case,  where,  after  a 
decree  in  a  cause,  referring  it  to  a  master  to  take  the  accounts,  the  plaintiff,  before  the 
accounts  were  taken,  took  the  benefit  of  an  insolyent  act,  and  assignees  were  appointed, 
who  conceiving  the  suit  did  not  abate,  took  out  warrants  to  proceed  in  the  accounts 
before  the  master;  Lord  Loughborough,  upon  a  motion  to  stay  proceeding  till  a  supple- 
mental bill  should  be  filed,  held,  that  there  is  no  other  way  for  the  assignees  to  come 
into  that  court  but  by  filing  a  bill :  that  though  at  law  assignees  have  been  allowed  to 
proceed  in  the  bankrupt's  name,  giving  security  for  the  costs,  yet  at  law  the  defendant 
can  lose  nothing  by  the  bankruptcy  of  the  plaintiff  but  his  costs ;  and  security  for  the 
costs,  therefore,  is  all  that  is  necessary:  that  in  equity  more  is  necessary;  a  plaintiff 
may  be  decreed  to  account  and  to  pay  the  balance,  and  there  must  therefore  be  a  sub- 
stantive plaintiff,  a  party  to  the  cause,  who  may  abide  such  decree  as  may  be  made. 
Williams  v.  Kinder,  4  Yes.  387 ;  and  see  Rylands  v.  Latouche,  2  Bligh,  P.  C.  566. 
And  thouffh  bankruptcy  of  the  plaintiff  does  not  abate  a  suit  in  equity,  yet  a  motion  will 
be  granted  that  plaintiff  procure  his  assiffnees  to  file  a  supplemental  bill  within  a  given 
time,  or  that  the  suit  be  dismissed  without  costs.  Wheeler  v.  Malins,  4  Madd.  171 ; 
Porter  v.  Cox,  5  Madd.  80;  Randall  v.  Mumford,  18  Yes.  424.  As  to  abatement  by 
death  or  removal  of  assignees,  see  an/^,  (F.)|| 

If  there  be  two  executors,  and  one  who  is  named  of  D  say  he  is  of  C, 
the  writ  shall  abate  against  both,  because  they  are  both  representatives 
of  one  person,  and  must  both  be  legally  summoned ;  and  as  they  are 
both  but  one  person  in  the  eye  of  the  law,  the  plaintiff  cannot  proceed 
against  the  one  without  the  other;  (a)  but,  in  this  case,  the  other  defend- 
ant will  be  obliged  to  plead,  though  the  defendant's  plea  in  abatement 
shall  be  first  determined ;  and  if  it  be  foimd  for  him,  shall  abate  the 
writ  in  toio. 

Co.  Lit.  285,  a;  Doct.  PI.  7 ;  21  H.  6,  4.  (a) The  disability  of  one  plaintiff  shall 
stop  the  others  from  proceeding :  for  the  writ,  when  abated  for  want  of  form,  is  abated 
quoad  all,  though  tiiey  have  pleaded  to  issue.  8  Co.  159 ;  Carth.  96.  But,  if  two  exe- 
cutors sue,  and  set  forth  themselves  to  be  executors,  and  that  they  proved  the  will,  but 
upon  the  probata  set  forth,  it  appears  that  one  only  proved  the  will,  and  the  defendant 
pleads  this  in  abattmetUy&  respondeas  outter  wiW  be  awarded;  for  both  have  a  right; 
and  he  that  did  not  prove  may  come  in  when  he  pleases.  Salk.  3,  pi.  6.  The  setting 
forth  that  they  had  proved  the  will  amounted  only  to  surplusage;  the  method  is,  to 
declare  as  executors  generally,  and  make  a  profert  of  the  letters  testamentary,  whereby 
it  appears  that  they  are  executors. 

At  common  law,  non-tenure  of  parcel  of  the  lands  abated  the  whole 
writ ;  for  this  falsified  the  writ  which  alleged  the  defendant  to  be  tenant 
of  the  whole.  But  it  was  thought  very  hard  that  a  writ  which  was 
good  in  part,  should  be  totally  destroyed  by  this  plea ;  and  therefore  25 
,  E.  3,  c.  16,  enacts,  that  the  writ  shall  only  abate  for  that  part  of  which 
non-tenure  is  alleged. 

Booth,  29 ;  Bro.  Non-tenure,  33,  40,  50.  From  this  statute  arose  the  distinction  in 
our  books,  that  the  plaintiff  cannot  destroy,  but  may  abridge  his  demand. 

At  common  law,  if  the  tenant  plead  non-tenure  and  disclaimer^  the 
plaintiff  cannot  aver  his  writ,  and  say  he  was  tenant ;  for  in  real  actions 
anciently  there  were  no  damages  given ;  and  the  plaintiflF  by  this  plea 
has  the  effect  of  his  writ,  which  is  to  be  put  into  possession  of  the  lands. 
But  if  non-tenure  be  pleaded,  without  disclaimer j  the  plaintiff  may 
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aver  his  writ,  and  show  that  the  tenant  has  the  reversion  in  fee  in  him, 
as  well  as  the  freehold,  or  take  judgment  at  his  election. 

Co.  Lit.  363,  363  ;  Rast  Entr.  224,  225,  276 ;  3  Lev.  330 ;  Lutw.  963. 

If  the  demandant  enters  into  any  of  the  lands,  pending  the  writ,  this 
shall  abate  the  writ  in  toto. 

4  £.  4,  33 ;  Doct.  PL  5. 

The  plaintiff  declared  for  arrears  of  a  rent-charge,  and  demanded  a 

larger  sum  than  was  due  to  him,  upon  his  own  showing,  by  11.  10*. 

The  defendant  pleaded  a  bad  plea,  and  the  plaintiff  had  judgment  for 

his  whole  demand ;  but  perceiving  his  mistake  on  the  entry  of  the«judg- 

ment,  he  released  the  7/.  10*.,  and  it  was  holden  a  good  release ;  (a)  and 

that  it  was  not  a  falsification  of  his  writ,  but  rather  an  affirmance ;  but, 

if  the  defendant  had  taken  advantage  of  it  in  due  time,  it  would  have 

abated  the  writ  {b) 

Saand.  282 ;  Doppa  and  Mayo.  ||  (a)  The  diffeienoe  seems  to  be,  that  where  the  duty 
to  he  reooyered  is  certain  and  entire^  on  the  face  of  the  contract  or  specialty,  a  demand 
of  more  than  is  due  is  bad,  and  cannot  be  aided  by  the  entry  of  a  remiUitur ;  but  where  the 
dvtj  is  composed  of  seyeral  parcels,  a  demand  of  more  than  is  dae  may  be  aided  by 
remitting  the  overplus.  Cro.  Jac.  499 ;  Lord  Raym.  815  ;  7  Mod.  68 ;  and  see  Barnard 
T.  Dothv,  5  Taunt.  37 ;  Forty  y.  Imber,  6  East,  434.  (6)  It  Seems  it  would  only  haye 
abated  the  writ  as  to  the  7/.  109.  and  not  in  iotoy  according  to  Godfrey's  Ca.  11  Rep.  45, 
b.  See  1  Will.  Saund.  285,  a,  b,  notes,  (5th  ed.;)  and  that  the  defendant  in  replevin 
may  reeoyer  so  much  rent  as' he* proves  due,  although  he  has  ayowed  for  more.  See  tit. 
Biphdn,  (K.)  t 

K  an  action  is  well  begun,  and  part  of  the  action  determines  by  act 
in  law,  and  yet  the  like  action  is  given  for  the  residue,  the  writ  shall  not 
abate,  but  the  plaintiff  may  proceed  for  the  residue ;  but,  where,  by  the 
determination  of  part,  the  like  action  does  not  remain  for  the  residue, 
there  the  action,  though  well  conunenced,  shall  abate. 

Co.  Li^  385,  a.     {1  Hen.  &  M.  534.} 

As,  if  an  action  of  waste  be  brought  againt  tenant  joer  outer  vtc,  and, 
pendmg  the  writ,  cestuy  que  vie  die,  this  shall  not  abate  the  writ  in 
toto ;  but  the  plaintiff  may  proceed  to  recover  damages  on  this  writ ; 
for  the  lessor  might  have  an  action  for  the  damages,  though  cestuy  que 
vie  had  died  before  any  action  of  waste  brought 

€o.  Lit  285,  a. 

So,  if  an  ejectment  be  brought,  and  the  term  expire  pending  the  writ, 
yet  the  action  shall  proceed  for  damages  only,  (c) 

Co.  Lit.  285,  a.     [(c)  So  if  the  lessor  of  the  plaintiff  die.    2  Stra.  1056.] 
But,  if  tenant  joer  auter  vie  had  brought  an  assize,  and  pending  the 
writ,  cestuy  que  vie  had  died,  although  the  action  was  well  commenced, 
yet  the  writ  should  abate ;  because  no  assize  lies  for  damages  only 

Co.  Lit.  285,  a. 

So,  if  an  action  of  waste  were  brought  by  baron  and  feme  in  remain- 
der in  especial  tail,  and  pending  the  writ  the  wife  die  without  issue,  the 
writ  would  abate ;  because  all  actions  of  waste  must  be  ad  exhaeredi- 
iaiionem. 

Co.  Lit.  285,  a. 

So,  if  a  writ  of  annuity  be  brought,  and  pending  the  writ,  the  annuity 
determine,  the  writ  faileth  forever ;  because  the  like  action  cannot  be 
maintained  for  the  arrearages  only. 

Co.  Lit  285,  a. 
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(M)  Where  it  shall  abate  by  reason  of  another  Action  biongfat  for  the  same  Thug. ' 

When  a  writ  is  brought  for  two  things,  and  it  appears  the  plain* 
'  tiff  cannot  have  any  other  action  for  the  one  of  them,  the  writ  shall 
stand  for  the  part  that  is  good;  but  where  it  appears  he  can  have 
another  writ  in  another  form  for  one,  there  the  whole  writ  shall  abate ; 
because,  where  there  can  be  no  better  writ  brought  for  the  parcel,  it 
ought  to  continue ;  but,  if  another  writ  can  be  brought  for  that  piarcel, 
it  is  bad,  and  ought  to  abate  in  toto.  (a) 

1 1  Co.  45,  Godfrey's  case ;  Saund.  285 ;  Cas.  Temp. ;  Hardw.  273,  S.  P. ;  ||(a)  Her- 
rendenv.  Palmer,  Hob.  88;  Rogers  y.  Cooke,  Carth.  235 ;  1  Salk.  10,  S.  C;  1  Show. 
36fi,  S.  C;  Hookin  v.  Quilter,  2  Stra.  1271 ;  1  Wils.  171,  S.  C;  Curtis  V.  Davis,  3 
Ley.  110;  Betts  y.  Mitchell,  10  Mod.  315;  Tate  y.  Whidng,  11  Mod.  196;  Petriev. 
Hannay,  3  Term  R.  659 ;  Jennings  y.  Newman,  4  Term  R.  347 ;  1  Will.  Saand.  285, 
a,  notisJIl  {A  writ  in  debt  for  a  sum  composed  of  seyeral  sums  due  on  bonds  and  sim- 
ple contracts,  may  be  abated  in  part,  because  another  jointly  liable  for  some  of  them  is 
not  sued,  and  stand  good  for  the  remainder.  And  though  the  defendant  conclude  his 
plea  with  a  prayer  that  the  whole  writ  may  be  abated,  the  court  may  abate  so  much  of 
the  writ  only  as  the  matter  pleaded  applies  to.  2  Bos.  &  Pul.  420,  Powell  y.  Ful- 
larton.} 

(M)  Where  it  shall  abate  by  reason  of  another  Action  bronght  for  the  same  Thing. 

The  law  abhors  multiplicity  of  actions ;  and,  therefore,  whenever  it 
appears  on  record,  that  the  plaintiff  has  sued  out  two  writs  against  the 
same  defendant  for  the  same  thing,  the  second  writ  shall  abate ;  for  if  it 
were  allowed  that  a  man  should  be  twice  arrested,  or  twice  attached  by 
his  goods  for  the  same  thing,  by  the  same  reason  he  might  suffer  in  in- 
finitum  ;  and  it  is  not  necessary  that  both  should  be  pending  at  the 
time  of  the  defendant's  pleading  in  abaiement ;  for  if  there  was  a  writ 
in  being  at  the  time  of  suing  out  the  second,  it  is  plain  the  second  was 
vexati6us  and  ill  ab  initio. 

9  H.  6, 12;  Mo.  418,  539;  5  Co.  61 ;  Doctr.  PI.  10,  67.  y6A  second  suit  may  be 
abated  by  the  pendency  of  a  prior  one,  but  neyer,  e  conveno^  in-personal  actions.  Ken- 
ner  y.  Marshall,  1  Wheat.  215 ;  Johnston  y.  Bower,  4  H.  &  M.  487 ;  3  Wend.  258 ; 
see  2  Johns.  Cas.  313 ;  1  Ashm.  4 ;  2  Browne,  175 ;  1  Blackf.  214.  A  foreign  attach- 
ment or  trustee  process  pending  may  be  pleaded  in  abatement,  althoujrh  such  attachment 
or  process  may  be  in  another  state.  Engle  y.  Nelson,  1  Penna.  K.  442 ;  Embree  y. 
Hanna,  5  John.  101 ;  but  see  contra,  8  Mass.  456 ;  7  Verm.  124.  ^  Where  a  prior 
writ  of  appeal  may  be  pleaded  in  abatement  to  a  second  appeal.  2  Hawk.  P.  C.  5n^5. 
Where  a  prior  suit  depending,  may  be  pleaded  to  an  information.  2  Hawk.  P.  C.  275. 
But  it  is  no  good  plea  in  abatement  of  an  indictment,  as  it  is  of  an  appeal  or  an  informa- 
tion, that  there  is  another  indictment  against  the  defendant  for  the  same  offence ;- but  in 
such  a  case  the  court,  in  discretion,  will  quash  the  first  indictment  2  Hawk.  P.  C.  367. 
FFost.  Cr.  Law,  104;  Dougl.  227.  .^dThe  defendant  ma^  plead  in  abatement  to  an 
indictment  in  the  superior  court  for  an  assault,  that  a  prior  inaictment  for  the  same  canse 
/  is  still  pending  in  the  county  court.  State  y.  Yarbrongh,  1  Hawks.  78.  ^  [Qu.  Whe- 
I  ther  it  be  so  in  an^  informations  but  informations  qui  tam?"]  fiASiet  plea  and  before 
(  replication,  the  plaintiff*  may  enter  a  discontinuance  in  the  first  action,  without  leave  of 

)        court,  or  payment  of  costs ;  and  then  judgment  of  respondeat  otuier  will  be  given.  Mars* 
(         ton  y.  Lawrence,  1  John.  Caa.397;  Coleman,  ^4 ;  7  Taunt.  151 ;  1  Marsh.  R.  395; 
1  Mass.  495.gr; 

.  But  then  it  must  appear  plainly  to  be  for  the  same  thing :  for  an 

assize  of  lands  in  one  county  shall  not  abate  an  assize  in  another  county, 
for  these  cannot  be  the  same  lands. 

4  H.  6,  24 ;  Doctr.  PI.  10.  0  By  ^®  same -cause  of  action  is  meant  what  wall  be  «op- 
ported  by  the  same  oyidence.    -2  Hall,  454 ;  see  3  Wils.  308.  ^ 

II  The  two  suits  must  be  between  the  same  parties.  A  suit  by  husband 
and  wife  against  the  wife's  trustees  cannot  be  pleaded  in  bar  to  a  subse- 
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(M)  Pendency  of  another  Acdon* 

queot  suit  by  her  stud  her  next  friend,  against  her  trustees  and  her  hus- 
band, although,  the  relief  prayed  is  the  same.  II 

fieereT.Dalby,  3  Sim.  &Stii.464. 

In  general  ^writs,  as  trespass^  assize^  covenant^  where  the  special 
matter  is  not  alleged,  and  the  plaintiff  is  nonsuited  hefore  he  counts ; 
though  the  second  ^writ  he  sued  pending  the  other,  yet  the  former  shall 
not  be  pleaded  in  abatementy  because  it  does  not  appear  to  the  court  that 
it  was  for  the  same  thing ;  for  the  first  writ  being  general,  the  plsdntiff 
might  have  declared  for  a  distinct  thing  from  what  he  demanded  by  the 
second  writ ;  hnt^  Tv-hen  the  first  is  a  special  writ,  and  sets  forth  the  par- 
ticular demand,  as  in  a  prmdpe  quod  reddat,  ^c.^  there  the  court  can 
readily  see  that  it  is  for  the  same  thing;  and  therefore,  though  the 
plaintiff  be  nonsuited  before  he  counts,  yet  the  first  shall  abate  the  second 
writ,  it  being  apparently  brought  for  the  same  thing. 

5  Co.  61;  Boctr.  PI.  11, 12;  Theol.  1.  II, e.  39,  $  14.  [Upon an  tfui^7a/tf«  OMump- 
nf,  the  defecAant  pleaded  in  abatement  another  action  depending  for  the  same  matter  in 
the  Excbeciuer,  and  did  not  alleg;e  that  the  plaintiff  had  declared  in  it;  and  by  the 
oouity— This  18  bad,  because  it  cannot  be  traversed,  whether  it  be  for  the  same  matter 
or  not.  7  VT.  B.  R.  LilL  Prac.  Reg.  8;  MitcheU  and  King,  2  Barnard,  K.  B. 
143,  S.  P.3 

An  action  depending  in  an  inferior  court  cannot  be  pleaded  to  an 
action  brought  in  one  of  the  courts  at  Westminster  for  the  same  thing. 

5  Co.  62;  Sparry^B  case,  Djrer,  92,  93.  fThe  plaintiff  counted  upon  seyeral  promises 
for  work  and  labour  in  the  parish  of  Saint  Mary  Le  Bow,  London;  the  defendant  pleaded 
in  abatement,  that  before  this  action  brought  the  plaintiff  had  libelled  in  the  Admiraltf 
for  the  same  cause  of  action.  Upon  demurrer  it  was  insisted  for  the  plaintiff,  that  this 
was  within  the  rule  in  Spany's  case,  and  the  whole  court  gave  judgment  against  the 
defendant,  muid  reapondeat  ottder*  Fitzgib.  313,  5  G.  2,  C.  fi.,  Ludfield  y.  Warden.] 
I  See  2  Wila  87.| 

|[lf  an  action  is  brought  in  the  Court  of  King's  Bench  or  Common 
Pleas,  and  the  defendant  pleads  to  it  an  action  pending  for  the  same 
matter  in  Ireland  or  the  Plantations,  this  would  be  no  bar  to  the  juris- 
diction of  the  court  here.    And  the  law  (a)  should  be  the  same,  if  such 
a  plea  is  pleaded  to  a  suit  in  equity. 

Per  Lord  Hardwicke;  Foster  y.  Vassall,  3  AtL  589,  (a)  Dillon  t.  Alvares,  4 
Yes.  357. 

And  a  suit  pending  in  England  is  not  a  good  plea  in  bar  to  a  subse- 
quent suit  in  the  Plantations  for  the  same  matter. 
Bayley  y.  Edwards,  3  Swanst  705, 

It  has  been  determined,  that  if  an  action  be  brought  in  Ireland  on  a 
bond,  and  sued  to  judgment  there,  that  judgment  cannot  be  pleaded  to 
an  action  in  the  courts  here.|| 

Per  Lord  Hardwicke,  ubi  n^d.  See  Harris  y.  Sannders,  4  Bam.  &  C.  411.  {A 
plea  of  another  action  pending  m  another  state  must  ayer  the  jurisdiction  of  the  court  of 
that  state  oyer  the  subject-matter  and  the  persons  of  the  parties.  Newell  y.  Newton,  10 
Pick.  470.  And  the  plea  must  be  that  the  other  action  is  pending  at  the  time  of  plea 
pleaded.    Toland  y.  Tickenor,  3  Rawle,  320.} 

The  law  will  not  allow  two  quare  impedits  to  be  brought  for  the 
same  presentation,  viz.,  a  second  by  the  defendant  against  the  plaintiff, 
when  there  is  one  pending  in  court  by  the  plaintiff  against  the  defend- 
ant: ei  sic  in  brevi  de  pariittoney  because  the  defendant  can  have  the 
same  remedy  on  the  fiik  writ*as  he  could  on  a  second. 

The  law  is  so  watchful  against  all  vexatious  suits,  that  it  will  neither 
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suffer  two  actions  of  the  same  nature  to  be  pending  for  the  same  de- 
mandy  nor  even  two  actions  of  a  different  nature,  (a) 

(a)  Therefore  it  is  a  good  plea  in  trupaaa^  that  the  plaintiff  has  brought  a  replevin  for 
the  same  thing,  because  in  ooth  cases  damages  are  to  be  ^ven  for  that  caption.  1  H. 
6,27;  Doctr.  Pi.  10.  Stdqu.  And  see  Comb.  229,  and  Skin.  388.  [A  replevin  de- 
pending in  the  sheriff's  court,  it  seems,  cannot  be  pleaded  to  trespass  fox  taking  cattle. 
2  ^ils.  87,  White  v.  Willis.]  So  in  an  assize  of  darricn  presentment,  a  quare  impedit 
depending  for  the  same  presentation  is  a  good  plea.  Hob.  184.  And  a  quare  imptdit 
is  said  to  be  depending  when  it  is  returned.    2  li*.  4, 11.  , 

In  a  quare  impedit  brought  by  the  Earl  of  Bedford  against  the  Bishop 
of  Exeter  and  others,  the  defendants  plead  that  the  plaintiff  had  brought 
another  quare  impedit  for  the  same  presentation,  which  is  stUl  depend- 
ing and  undetermined,  with  an  averment  that  it  was  the  same  plaint, 
avoidance,  and  disturbance ;  the  earl  replies,  that  since  his  former  writ 
purchased,  the  same  church  being  still  void,  he  presented  Henry  Curtis 
to  the  bishop,  who  refused  him,  which  is  the  disturbance  he  now  com- 
plains of,  and  traverses  that  it  is  the  same  disturbance  on  which  both 
actions  were  brought:  the  defendant  demurs;  and  ruled,  the  writ 
should  abate;  for  though  there  must  be  a  disturbsince  naturally  to 
maintain  the  action,  yet  the  principal  effect  of  the  suit  is  to  recover  the 
presentation ;  and  the  nature  of  a  quare  impedit  is  to  be  final  on  non- 
suit or  discontinuance,  which  this  would  defeat ;  for  by  this  rule  the 
plaintiff  might  bring  a  new  one,  without  teaving  the  former  suit  And 
though  in  this  case  there  was  a  new  defendant,  (6)  yet  the  writ  abated, 
because  there  were  two  quare  impedits  against  the  same  man ;  and 
therefore  a  fresh  defendant  could  no  more  enable  him  to  bring  a 
second  quare  impedit,  than  a  new  disturbance  could.  But  against 
several  persons  it  is  said  a  man  may  have  as  many  quare  impedits  as 
he  will. 

Hob.  437.  (5)  That  where  an  action  of  trespass  is  brought,  and  afterwards  replevin 
for  the  same  thing,  there  must  not  be  more  defendants  in  the  replevin  than  there  were  in 
the  action  of  trespass,  because  it  cannot  square  with  the  averment,  that  it  is  una  eadem" 
que  eaptio,  Doctr.  PI.  10.  Sed  qu.  If  the  other  action  might  not  be  pleaded  in  abaie-^ 
mefUf  averring  the  fact  to  be  the  same.  In  trespass  against  two  defendants,  they  both 
pleaded  in  abaiemtnt  another  bill  of  trespass  pending  against  one  of  them :  and  three 
judges  against  Holt,  who  doubted,  held  the  plea  good  as  to  both.    Carth.  96,  97. 

[If  two  actions  be  brought  at  the  same  time  for  the  same  thing,  with 
some  trifling  variation,  they  may  be  pleaded  each  in  abatement  of  the 
other,  averring  that  the  cause  of  action  in  both  is  the  same.] 

Mayor,  &c.,  of  London  v.  B.Freem.  401.  ^  Beach  v.  Norton,  8  Conn.  71,  ace.  When 
two  writs  are  sued  out  on  the  same  day  for  the  same  cause  of  action,  and  are  served  at 
different  times,  that  which  is  first  served  will  abate  the  other.  Morton  v.  Webb,  7 
Verm.  124.  ^ 

II  If  while  A  is  imlawfully  imprisoned  by  B,  C  commits  an  assault  on 
him,  C  is  guilty  of  the  false  imprisonment  as  well  as  B;  and  if  A  sues 
both  separately,  the  pendency  of  one  suit  may  be  pleaded  in  abatement 
of  the  other.  II 

Boyce  v.  Douglass,  1  Camp.  60. 

If  a  second  writ  be  brought  tested  the  same  day  the  former  is  abated, 
it  shall  be  deemed  to  be  sued  out  after  the  abatement  of  the  first. 

Allen,  34;  Gilb.  Hist.  C.  P.  260. 

If  an  action  pending  in  the  same  court  be  pleaded  to  a  second  action 
brought  for  the  same  thing,  the  plaintiff  may  pray  that  the  record  may 
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be  inspected  by  the  court,  or  demand  oytr  of  it,  which  if  not  given  him 
in  convenient  time,  he  may  sign  his  judgment. 

Dyer,  S37;  Garth.  453,  517;  Lord  Raym.  347;  6  Mod.  122. 

So,  to  an  action  of  battery  and  false  imprisonment  brought  in  K:  B. 
the  defendant  pleaded  in  abatement  another  action  depending  for  the 
same  matter  in  the  same  court ,  the  plaintiflf  replied,  nul  tiel  record,  and 
prayed  an  inspection  of  the  record,  without  giving  the  defendant  leave 
to  rejoin :  upon  a  demurrer  to  this  replication,  the  plaintiff  had  judg- 
ment, because  this  being  a  record  of  the  same  coutt  in  which  it  was 
pleaded,  the  plaintiff  might  have  prayed  that  it  might  be  inspected  by 
the  court,  if  any  such  there  was.  (a)  The  court  held  too,  that  upon  this 
plea  the  plaintiff  might  have  prayed  oyer  of  the  record  pleaded,  and  for 
want  of  oyer  might  have  signed  judgment,  which  is  the  quickest  method 
of  proceeding. 
Cremer  v.  Wickett,  Ld.  Raym.  550;  Garth.  517,  S.  C.    (a)  Dyer,  227. 

[To  defeat  an  informer  by  a  plea  of  this  kind  of  his  right  of  suing,  a 
defendant  must  show  a  prior  right  attached  in  somebody  else;  and 
therefore  if  the  pendency  of  another  action  by  another  person  for  the 
same  offence,  brought  in  the  same  term,  be  pleaded  in  abatement,  it 
must  be  shown  on  what  particular  day  such  other  action  was  com- 
menced, that  its  priority  may  be  ascertained.  So,  if  both  actions  were 
commenced  on  the  same  day,  the  defendant,  it  seems,  may  show  that 
the  action,  which  he  states,  was  prior  in  point  of  time  on  that  day, 
though  it  was  formerly  holden  that  the  right  in  that  case  was  attached 
in  neither,  and  the  court  could  give  no  judgment.] 

Comb  y.  Pitt,  3  Barr.  1425 ;  1  Black.  R.  437,  S.  C. ;  Hutchinson  ▼.  Thomas,  3  Ler. 
141;  Jackson  t.  Gisling,  3  Stra.  1169. 

(M)  Where  a  Defendant  may  plead  either  in  Abatement,  or  in  Bar. 

Whatever  destroys  the  plaintiff^s  action,  and  disables  him  forever 
from  recovering,  may  be  pleaded  in  bar ;  but  the  defendant  in  such  case 
is  not  al^rays  obliged  to  plead  in  bar,  but  may  plead  in  abatement ;  as, 
in  replevin  for  goods,  the  defendant  may  plead  property  in  himself,  or 
in  a  stronger,  either  in  bar  or  in  abatement ;  for  if  the  plaintiff  cannot 
prove  property  in  himself,  he  fails  of  his  action  forever,  and  it  is  of  no 
avail  to  hun  who  has  the  property,  if  he  has  it  not. 

VentT,  349 ;  3  Ler.  93 ;  Salk.  5 ;  3  Ld.  Raym.  983 ;  13  Mod.  183 ;  6  Mod.  81, 103. 
Bull.  Nisi  Pri.  84;  WiUis,  477. 

Outlawry  maybe  pleaded  always  in  abatement,  but  not  in  bar,  unless 

the  cause  of  action  be  forfeited. 

Ca  Litt.  138,  b;  Doctr.  PI.  395. 

In  personal  actions  where  the  damages  are  uncertain,  outlawry  can- 
not be  pleaded  in  bar ;  but  in  actions  on  the  case,  where  the  debt,  to 
avoid  the  law-wager,  is  turned  into  damages,  outlawry  may  be  pleaded 
in  bar;  for  it  was  vested  in  the  king  by  the  forfeiture,  as  a  debt  certain 
and  due  to  the  outlaw ;  and  the  turning  it  into  damages,  whereby  it 
becomes  uncertain,  shall  not  divest  the  king  of  what  he  once  lawfully 
possessed. 

SLotw.  1604;  3  Lev.  39;  QY^tt.  383;  3  Leon.  197;  Cro.  Eliz.  304;  Owen,  33. 

Ontlawry  may  be  pleaded  in  bar,  after  it  has  been  pleaded  in  abate* 
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ment,  because  the  thing  is  forfeited^  and  the  plaintiff  has  no  right  to 
recover. 

10  H.  7,  il ;  2  Lntw.  1604. 

AUenage  may  be  pleaded  either  in  bar  or  abatement ;  but  with  this 
difference,  (a)  that  alienage  can  be  only  pleaded  in  abatement  to  an  alien 
in  league,  but  may  be  pleaded  in  bar  to  an  alien  enemy,  because  the 
cause  of  action  is  forfeited  to  the  king,  as  a  reprisal  for  the  damages 
committed  by  the  dominion  in  enmity. 

Bro.  Denizen ;  10  ^o.  Litt  129,  b.  ||See  Brandon  t.  Nesbitt,  6  Term  R.  23.| 
(a)  Bat  gu.  of  this  difference,  for.  in  either  caae  the  ground  of  the  plea  is  the  incapacity 
of  an  alien  to  take,  or  at  least  hold,  that  which  is  the  object  of  the  suit.    3  B.  &  P.  115. 

||In  an  auction  on  a  policy,  if  the  parties  interested  are  neutrals  when 
the  policy  was  effected  and  the  loss  happened,  and  became  ahen  ene- 
mies before  action  brought,  this  can  only  be  pleaded  in  abatement ;  for 
this  only  suspends  the  remedy,  and  if  peace  be  restored  it  revives.  || 

Harman  v.  Kingston,  3  Camp.  150;  Flindt  t.  Waters,  15  East,  260;  and  see 
4  East,  502. 

[The  pendency  of  a  prior  action  may  be  pleaded  either  in  bar,  or  in 
abatement ;  though  it  is  said  in  the  case  of  Bains  v.  Blackbounie  {b)  to 
be  pleadable  only  in  bar.] 

Combe  t.  Pitt,  3  Barr.  1423 ;  (b)  Sayer's  Rep.  216.  gThis  applies  only  to  popular 
actions.  Q 

In  an  action  of  debt  on  a  judgment  obtained,  the  defendant  cannot 
plead  a  writ  of  error  brought  and  pending,  either  in  bar  or  in  abate- 
ment; but  in  one  place  it  is  said,(c)  it  may  be  pleaded  in  abatement, 
though  not  in  bar.  (d) 

Carth.  136 ;  (e)  Carth.  1, 2.  [But  ^u.  et  vide  10  Mod.  17;  Ld.  Raym.  47.]  {d)  But 
the  court,  on  motion,  will  stay  proceedings.    QTidd.  531,  1145,  (9th  edit)] 

A  man  may  plead  in  bar  or  abatement  to  a  set.  fa,  as  well  as  to  other 
actions. 

10.  Mod.  112. 

In  replevin,  if  tlie  defendant  will  take  advantage  of  a  variance  in  the 
place  where  the  taking  is  laid,  from  that  in  which  it  really  was,  he  must 
plead  it  in  abatement. 

6  Mod.  103, PrUelin  outer  Ueu  must  be  pleaded  in  abatement,  and  cannot  be 

pleaded  in  bar.  Salk.  3,  pi.  8;  2  Ld.  Raym.  1016;  Carth.  244;  Show.  98.  [But  in 
barnes,  353,  it  is  said  that  it  is  considered  as  a  plea  in  bar,  and  not  in  abatement,  it  not 
being  necessary  to  file  any  affidavit  with  it,  or  to  plead  it  within  four  days  after  the  de- 
livery of  the  declaration.]  {The  case  in  Barnes,  353,  is  more  fiilly  reported  in  Willes, 
475.  Bully thrope  v.  Turner.  The  plea  was  held  to  be  in  bar,  because,  1.  The  place  in 
replevin  is  of  the  essence  of  the  action ;  2.  In  a  plea  in  abatement,  you  cannot  object  to 
a  defect  in  the  declaration;  3.  No  affidavit  of  the  truth  of  the  plea  is  required,  nor  are 
the  defendants  obliged  to  file  it  within  the  four  davs ;  4.  It  appears  by  the  manner  of 
pleading  these  pleas,  and  the  judgment  on  them,  that  they  are  considered  as  pleas  in 
oar;  the  prayer  is  that  the  declaration  be  quashed;  and,  5.  A  plea  in  abatement  must 
show  that  the  plaintiff  may  have  a  better  writ,  whereas  he  can  have  no  better  writ  in 
this  case.} 

In  debt  on  a /bond  the  defendant  pleads  the  condition  for  the  payment 
of  tliree  several  sums  at  three  several,  days,  and  that  he  hath  paid  two 
of  them  at  the  days  limited,  and  the  third  is  not  yet  come,  and  concludes 
in  abatement ;  and  it  was  argued,  that  this  ought  to  be  pleaded  in  bar, 
and  not  in  abatement :  for  in  every  plea  in  abatement  the  defendant 
ought  to  show  the  plaintiff  how  to  bring  a  better  writ,  and  here  he 
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shows  that  he  ought  to  have  none  at  all,  the  day  of  payment  of  the  third 
sum  not  heing  yet  come ;  as,  in  an  action  for  an  attorney's  fees,  if  the 
defendant  pleads  that  the  plaintiff  delivered  no  bill  of  them  to  him,  he 
ought  to  conclude  in  bar ;  and  of  this  opinion  were  the  court 
Comb.  483 ;  Owen  t.  Bulkley,  Ld.  Raym.  345. 

The  plaintiff  in  bar  to  an  avowry  pleaded  a  distress  for  the  same  duty 
in  other  lands  chargeable :  and  Holt  said  the  plea  was  naught ;  for  it 
ahould  have  been  pleaded  in  abatement  of  the  avowry,  that  a  former 
replevin  was  depending,  (if  the  truth  was  so,)  or  if  determined,  then 
levied  by  distress,  et  iasini  riena  arrere. 

Comb.  375,  Sully  v.  Arundel. 

II A  mere  misnomer  of  a  plaintiff,  whether  a  body  politic  or  natural,  is 
pleadable  only  in  abatement ;  for  a  new  writ  may  be  taken  out  by  the 
right  name ;  but,  if  the  existence  of  the  person  or  the  corporation  be 
denied,  the  plea  is  in  bar :  for  if  there  be  no  such  person  or  corporation, 
there  is  an  end  of  the  action. 

Mayor  and  Burgesses  of  Stafford  t.  Bolton,  1  Bos.  &  Pull.  40.  f  Vide  Bank  of 
Utia  V.  Smalley,  3  Cowen,  770.  flf 

So,  if  in  assumpsit  by  several  partners,  the  defendant  would  plead 
the  bankruptcy  pt  one  of  them,  the  plea  should  be  in  bar ;  because  it 
flbows  that  that  person  is  incapacitated  from  suing  at  all.|| 

Bckliaidt  V.  WUson,  8  Tenn  R.  140. 

(O)  Dilatofy  Pleas,  how  lestraised. 

As  these  pleas  enter  not  into  the  merits  of  the  case,  but  merely  tend 
to  delay,  the  following  restrictions  have  been  laid  upon  them. 

By  the  statute  4  &  5  Ann.  c.  16,  for  amendment  of  the  law,  no  dila- 
tory plea  is  to  be  received,  unless  on  oath,  (a)  or  probable  cause  shown 
to  the  court 

((o)  An  affidavit  required  to  a  plea  in  abatement  that  the  writ  was  never  letumed, 
tfMMwIi  in  giving  oyer  plaintiff  had  not  set  it  out.  Sheiraan  v.  Alvarex,  1  Stra.  639; 
Ld.  Raym.  1409,  S.  C.  So,  to  a  dilatory  plea  in  the  Crown  Office  to  an  indictment; 
Rex  V.  Grainger,  3  Burr.  1617 :  but  not  if  pleaded  at  bar.  Foat.  16.  gSo,  to  a  plea  to 
^Bcirefaeica  against  the  heir  and  terre-tenants  of  the  recoveree,  that  there  are  other  terr^ 
tenants  not  returned.  Phelps  v.  Lewis,  Forrest,  139.  So  to  aid  prayer  in  a  writ  of 
light.  Onslow  y.  Smith,  2  Bos.  9l  Pull.  384.||  fi  A  plea  in  abatement  filed  without  a 
Ter^ng  affidavit  may  be  treated  as  a  nullity.  5  Hayw.  32 ;  1  Johns.  Cas.  397 ;  16  Johm 
R.  307;  2  Dall.  184,  and  see  3  Caines,  R.  99.  gf  Want  of  addition  requires  none.  Pr. 
R.  5.  Affidavit  to  the  truth  of  it  by  the  attorney  sufficient.  Lumly  v.  Foster,  Barnes, 
344.  Where  the  affidavit  and  plea  were  wrong  entitled,  the  plea  was  set  aside.  Clixby 
V.  Dines,  Barnes,  348.  So,  where  the  a^idavit  to  an  information  in  the  Crown  Office 
was  without  any  title.  Rex  ▼.  Jones,  2  Stra.  1161.  The  affidavit  must  be  positive  as 
to  the  truth  of  every  matter  of  fact  contained  in  the  plea :  it  must  leave  nothing  to  be 
eollected  by  inference ;  for  per  Dennison,  J.,  the  vrords  probable  cause  in  the  statute  onlv 
extend  to  a  matter  of  record,  or  to  some  other  collateral  matter,  as  to  the  truth  of  which 
there  cannot  be  a  positive  affidavit.  Pearce  v.  Davis,  Sav.  R.  293.  ||It  cannot  be 
admitted  after  the  plaintiff  has  signed  judgment  for  want  of  it.  Phelps  v.  Lewis,  ubi 
Mrd,^  For  the  form  of  the  affidavit,  see  Lill.  fkitr.]  /i  If  the  plea  is  filed  without  an 
affidavit,  it  may  be  treated  as  a  nullity.  3  Cain.  R;  99;  2  Dall.  184,  or  if  it  be  not  in 
time.  1  Ashmead,  4,  but  if  in  time,  it  must  be  replied  to,  and  disposed  of  before  any 
jadgment  can  be  had.    Id.  ^ 

No  pleas  in  abatement  shall  be  received  after  a  respondeat  ouster, 
else  they  would  be  pleaded  in  infinitum. 

Hedy,  126 ;  S  Saond.  41.    [Bot  it  was  fcnmerly  holden  that  more  dilatories  than 
Vol.  L— 5 
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miffht  be  pleaded*  Thel.  D.  163,  a,  p.  6 ;  Bract.  400,  b ;  Finch's  Law,  363.]  |[And  ao 
still,  where  they  are  of  different  degrees.  Thas,  the  defendant  may  plead  to  itie  person 
of  the  plaintiff;  and  if  that  be  oyemiled,  he  may  plead  to  the  form  of  the  wriU  Com. 
Dig.  tit.  JtbatemerU,  (I)  4,  citing  Theol.  Dig.  lib.  x.  c.  l.|| 

They  are  to  be  pleaded  before  imparlance. 

Yely.  113;  Lutw.  24;  1  Stra.  520.  jfTidd's  Prac.  639,  (9th edit.)  and  anU,  (A.)) 
/0  A  plea  in  abatement  is  too  late  after  a  general  imparlance,  1  Mass.  347 ;  2  Browne, 
173;  15  S.  &  R.  150;  5  Pick.  61;  2  Aik.  31;  Peck,  159;  3  Greenl.  186;  4  Watts, 
433;  5  Watts,  173;  8  Verm..  400.  But  abatement  may  be  pleaded  afbr  a  special  im- 
parlance entered  of  record.  2  Browne,  176 ;  5  Pick.  206;  1  Ashm.  4 ;  Vide  2  B.  &  P. 
384.  When  the  matter  arises  after  general  imparlance,  it  may  be  pleaded  in  abatement 
puis  darrein  continuance.  4  S.  &  R.  238;  1  Munfl  284;  2  Call,  49;  2  Dana,  231; 
1  Miles,  42;  5  Pet.  231. 9^ 

[They  cannot  be  pleaded  at  the  same  time  with  a  plea  in  bar.] 

Cas.  TAip.  Hardw.  135.     {Nor  after  it.    1  Mass.  388 ;  1  Johns.  C.  101, 102,  the 

Seneral  issue  cannot  be  withdrawn,  to  let  in  a  plea  in  abatement,  though  the  latter  is 
elivered  in  time,  and  defendant  swears  Uiat  the  general  issue  was  pleaded,  without  his 
knowledge,  by  one  whom  he  never  retained  as  attorney.  3  Cain.  102.|  yd  The  plaintiff  is 
not  bound  to  reply  to  a  plea  in  abatement  put  in  after  a  plea  in  bar.  Wilisonv.  Hamilton, 
4  S.  &  R.  238 ;  Riddle  ▼.  Stevens,  2  S.  &  R.  537. 2f 

When  issue  is  joined  on  them,  if  fomid  against  the  defendant  it  shall 
be  peremptory. 

2  Show.  42;  [2Wms.  367.] 

Nothing  shall  be  pleaded  in  abatement  oi  2i  scire  facias  upon  a  judg- 
ment that  was  pleadable  in  the  original  action ;  for  it  would  be  unrea- 
sonable that  the  defendant  should  disable  the  plaintiff  from  having  his 
execution  after  he  has  admitted  him  able  to  have  his  judgment 

Salk.  2,  p.  6. 

Though  a  plea  in  bar,  being  certain  to  a  common  intent,  is  good ;  yet 
every  dUatory  plea  must  be  certain  to  every  intent. 
Cro.  Jac.  82 ;  [3  Term  R.  185.] 

[A  dilatory  plea  must  be  pleaded  within  four  days  (the  first  and  last 
both  inclusive)  {a)  after  the  declaration  is  delivered,  if  it  be  in  term  time ; 
but  if  in  vacation,  or  within  less  than  four  days  from  the  end  of  the  term,  it 
may  be  pleaded  (there  being  a  special  imparlance)  within  the  first  four 
days  inclusive  of  the  next  term,  as  of  the  preceding  term;  and  within 
that  time  it  must  be  filedy  (for  it  is  not  sufficient  that  it  be  delivered 
only 9)  whether  a  rule  to  plead  be  given  or  not.  {b)  Sunday  is  reckoned 
as  one  of  the  four  days,  though  it  happen  to  be  the  last,  in  which  case 
the  plea  must  be  filed  on  the  Saturday,  (c) 

Imp.  K.  B.  239 ;  C.  P.  319 ;  (a)  Jennings  v.  Wehh,  1  Term  R.  277.  (h)  Doughty  v. 
Lascelles,  4  Term  R.  520;  Brandon  v.  Pavne,  Id.  689.  ||See  3  Bam.  &  A.  259; 
1  Chitt.  R.  704.g  (c)  Harbord  y.  Perigal,  5  Term  R.  210;  but  contrd  Lee  y.  Charleton, 
3  Term  R.  642.  0  Although  in  general  a  plea  puis  darrien  continuance  must  be  put  in 
before  a  continuance  has  interyened,  yet  the  Court  may  for  special  reasons  permit  the 
plea  to  be  entered  nunc  pro  tunc.  Hosteller  y.  Kauffman,  II  S.  &  R.  146.  See  4  S.  & 
R.  239.  ^ 

It  is  inadmissible  after  the  rule  for  pleading  is  expired,  (6^)  or  after 
forfeiture  of  a  bail-bond. 
Humphreys  y.  Ward,  Barnes,  331.     {d)  See  5  Salk.  519. 

It  is  not  an  issuable  plea  within  an  order  for  time  to  plead  upon  the 
usual  terms. 
Kilwick  y.  Maidman,  1  Burr.  59. 

But  the  court  will,  ex  debito  justitiw,  compel  the  plaintijf  to  entitle 
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(P)  Pf  the  Manner  of  Pleading  in  Abatament,  &c. 

Ills  declaration  of  the  true  day  on  which  it  was  filed,  in  order  to  give  the 
defendant  an  opportunity  to  plead  in  abatement. 

Wilkes  T.  Earl  of  Halifax,  2  WiUs.  256. 

II  And  a  declaration,  whether  it  be  in  chief  or  de  beneesseySsoviY  well 
filed  from  the  time  of  notice ;  so  that  the  four  days  in  which  to  plead  in 
abatement  do  not  begin  to  run  till  after  notice. 

Hntchinson  t.  Brown,  7  Term  R.  298. 

If  the  defendant  put  in  bail  within  four  days,  and  give  notice  of  justi- 
fying them,  he  may  then  plead  in  abatement ;  and  his  plea  will  stand 
good,  should  the  bail  be  ultimately  perfected. 

Dimsdale  ▼.  Nielson,  2  East,  406;  Binns  y.  Morgan,  11  East.  411.    It  is  the  same 
whether  in  a  town  or  country  cause.    Hopkinson  y.  Henry,  13  East,  170. 

But  the  defendant  cannot  plead  in  abatement  before  the  plaintiff  has 
declared. 
Donglas  t.  Green,  2  Chitt  R.  7. 

Nor  before  defendant  has  put  in  special  bail,  or  has  appeared. 

Saanders  ▼.  Owen,  2  Dow.  &  Ry.  252;  Wakefield  y.  Maiden,  2  Chitt  R.  8;  but  see 
4  East,  348 ;  4  Maule  &  S.  332. 

If  a  plea  in  abatement  is  not  signed  by  counsel,  the  plaintiff  may  sign 
judgment,  for  it  is  no  plea  at  all. 
De  Nonnanyille  y.  Meyer,  1  Chitt.  R.  209 ;  and  see  3  TVmnt  386. 

So  if  it  be  not  filed  in  due  time. 

Jennings  y.  Webb,  1  Term  R.  277;  and  see  5  Term  R.  210;  7  Term  R.  298. 

So  if  no  affidavit  of  the  truth  be  annexed,  or  a  defective  affidavit. 

Pr.  Regr.  4,  Forrest,  139,  Tidd,  640 ;  Bray  y.  Haller,  2  Moo.  213 ;  Richards  y.  Setree, 
3  Price  197 ;  Forrest,  144. 

Or  the  plaintiff  may  move  the  court  to  set  it  aside. 

1  Stn.  638;  2  Stra.  705;  Tidd.  640;  »d  vide  2  Moo.  213. 

•  But  the  court  will  not,  upon  motion,  quash  a  bad  plea  in  abatement 

Rex  ▼.  Cooke,  2  Bam.  &  C.  618;  4  Dowl.  &  R.  114,  and  see 4  Tkunt  668.    /8See 
Wilson  y.  Slaughter,  3  J.  J.  Marsh.  595.  ff 

Though  the  affidavit  is  sworn  before  the  defendant's  attorney,  the 
plea  is  not  a  nullity.  || 

Hors&ll  y.  Matthewman,  3  Manle  &  S.  154. 

(P)  Of  the  Manner  of  Pleading  in  Abatement,  and  the  Proceedings  and  Judgment  on 

such  Plea. 

The  defendant  cannot  plead  two  oudawries,  or  two  excommunica- 
tions in  abatement,  duplicity  being  a  fault  in  abatement  as  well  as 

in  bar. 

Caith.  8,  9.  /8  A  plea  in  abatement  cannot  be  put  in  after  a  plea  in  bar,  unless  under 
special  cticurastances,  at  the  discretion  of  the  court  Riddle  y.  Steyens,  2  S.  &  R.  537 ; 
Engle  y.  Nelson,  1  Penna,  R.  442 ;  Palmer  y.  Evertson,  2  Cowen,  417 ;  Meggs  y. 
Schoffer,  Hardin,  65;  Clappy.  Balch,  3  Greenl  216;  Rippley  y.  Warren,  2  Pick.  593; 
Stone  y.  Proctor,  2  Chipman,  114.  Such  plea  is  too  late  aner  a  general  imparlance. 
M'Camey  y.  M'Camp,  1  Ashm.  4;  Witmer  y.  Schlatter,  15  S.  &  R.  150;  Hinckley  y. 
Smith,  4  Watts,  433;  Chamberlain  y.  Hite,  5  Watts,  173;  and  see  8  Verm.  400;  1 
Mass.  347;  2  Browne,  173;  5  Pick.  61;  2  Aik.  31;  Peck.  159.  But  it  may  be 
pleaded  after  a  special  imparlance  entered  of  record.  2  Browne,  176 ;  5  Pick.  206 ;  1 
Ashm.  4.  When,  after  haying  pleaded  in  abatement,  the  defendant  yoluntarily  pleads  in 
bar,  he  will  be  considered  as  naying  waiyed  his  first  plea.  Bumham  y.  Webster,  5 
Mass.  266;  Robertson  y.  Lee,  1  Stew.  141 ;  Wilson  y.  Oliyer,  1  Stew.  46 ;  Egerton  y. 
Han,  8  Venn.  907.gr 
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(P)  Of  Uie  Manner  of  Plejiding  in  Abatemei^  ftc. 

La  pleas  of  abatement  which  relate  to  the  person,  there  is  no  necessity 
of  laying  a  venue,  for  all  such  pleas  are  to  be  tried  where  the  action 
is  laid. 

Sslk.  4 ;  Carth.  363 ;  12  Mod.  125, 195 ;  ]  Nede  t.  De  Garay,  7  Tenn  R.  243.  | 

If  a  defendant  plead  matter  in  abatement  and  conclude  in  bar,  this 
shall  be  esteemed  a  plea  in  bar,  and  the  court  will  give  final  judgment 
thereupon ;  because  by  pleading  to  the  action  the  writ  is  admitted  to  be 
good,  and  he  puts  the  whole  matter  upon  his  plea,  (a) 

2  Roll.  Rep.  64 ;  Lev.  312 ;  Mod.  214;  2  Saupd.  128.  (a)  In  the  case  of  Medina 
and  Stoughton,  1  Ld.  Raym.  593,  Holt  said,  that  if  a  man  plead  matter  which  goes  in 
bar,  hut  begin  and  conclude  his  plea  in  abatement,  it  will  be  a  plea  in  abatement;  for  it 
is  the  beginning  and  conclusion  that  make  the  plea*  See  1  Sid.  189, 190.  Bat  if  he 
begin  in  bar,  though  he  conclude  in  abatement,  or  conclude  in  bar,  though  he  be^n  in 
abatement,  it  will  be  a  plea  in  bar.  Vide,  also,  1  Ld.  Raym.  694.  D  See  Godson  v.  Good, 
6  Taunt.  587 ;  2  Marsh.  299 ;  where  this  doctrine  was  confirmed.)  yS  10  Jdhn.  49 ;  1 
Yerg.  390.  g^ 

Soy  if  a  man  plead  in  bar,  and  conclude  in  abatement,  this  shall  be 
esteemed  a  plea  in  bar ;  because  he  could  have  no  writ,  if  he  could  have 
no  action ;  and  where  there  could  be  no  action,  the  dispute  about  the 
writ  would  be  insignificant.  (6) 

«  Mod.  103 ;  Lutw.  34,  36 ;  10  H.  7, 11.    (6)  See  infrd. 

A  plea  in  abatement  may  be  good,  though  it  cbntains  matter  in  bar ; 
butthis  is  to  be  understood  of  such  pleas  as  may  be  pleaded  either  in 
disability  or  in  bar ;  as  alienage,  outlawry,  &c. 

Mod.  214;  lOH.  7, 11. 

If  a  matter,  which  may  be  pleaded  either  in  abatement  or  bar,  be 
pleaded  in  abatement  only,  if  the  plaintiff  reply  or  demur  in  bar,  this 
will  be  a  discontinuance ;  (c)  because  the  plaintiff  does  not  maintain  his 
writ^  and  the  defendant  may  have  other  matter  in  bar,  from  which  he 
would  hereby  be  excluded. 

Salk.  177;  10  Mod.  112;  Carth.  107;  Salk.  ^18;  Gilb.  Hist.  C.  P.  259.  See  3 
Ventr.  179.  (c)  But  it  was  aided  by  verdicU  Salk.  218.  £So,  the  oourt  will  give 
leave  to  amend.    1  Wils.  302.] 

But,  if  the  defendant  begin  such  a  plea  in  bar  and  conclude  in  abate- 
ment, or  begin  in  abatement  and  conclude  in  bar,  there,  the  plaintiff 
may  reply  or  demur  to  it,  either  as  a  plea  in  abatement  or  in  bax ;  and 
if  he  demur,  or  plead  to  it  as  a  plea  in  bar,  then  the  judgment  is  finsd:  (eh 
for  he  has  closed  with  the  defendant  to  put  the  plea  to  the  judgment  or 
the  court,  as  a  bar  to  the  action. 

Ventr.  136;  Lutw.  36;  3  Mod.  281.  1(d)  Qu»  If  in  this  case  the  plea  be  not  im- 
perfect, and  then,  though  the  plaintiff  hare  discontinued,  he  is  entitled  to  judgment  of 
retpondeai  ouster.  Bonnar  y.  Hall,  Ld.  Raym.  339 ;  Lug  y.  Godwin,  lb.  393 ;  Mar- 
ahall  y.  Charleton,  1  Barnard,  K.  B.  468.] 

But,  if  he  demur,  or  reply  in  abatement,  as  he  may,  then  the  judg- 
ment is  quod  defendens  respondeat  ouster ;  for  then  only  the  writ  is 
put  in  judgment  before  the  court ;  and  the  plaintiff,  by  putting  the  writ 
only  in  judgment  to  the  court,  has  waived  the  benefit  of  putting  that 
matter  in  judgment  to  the  court  as  a  plea  to  the  action ;  and  if  the  judg- 
ment were  not  in  abatement,  it  would  not  be  pursuant  to  the  defendant's 
prayer. 

9  Ley,  120;  6  Mod.  103«    [These  cases  do  not  warrant  (he  doctrine  in^the  textj 

ilf  an  usfie  tffact  be  joined  on  a  plea  of  abatement,  and  the  jury  find  for  the  plaintiff 
le  judgment  should  be  final ;  but  if  it  be  only  respondeat  ocM/er,<hat«aimot  beaasigiieA 
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(P)  Of  the  Maimer  of  Pleading  in  Abatement,  &e. 

for  error  by  defendant,  as  it  is  for  his  advantage.  John.  Clayton,  1  Blackford,  64 ; 
Height  T.  Holly,  3  Wend.  258.  The  judgment  for  plaintiff  in  a  demurrer  to  a  plea  in 
abatement  is  not  final,  but  respondeat  ouster.     1  Blackf.  388. } 

Every  plea  in  abatement  is  either  to  the  writ  or  count ;  if  the  action 
is  brought  by  original,  then  the  plea  is  petit  judicium  de  brevey  and  it 
must  conclude  in  the  same  words :  (a)  if  it  is  to  the  declaration,  then  it 
must  be  peitt  Judicium  de  billd  et  narratione^  for  billSi  and  narratio 
are  the  same.  (Jb) 

5  Mod.  139,  said  arguendo,  \  (a)  This  is  so  where  the  plea  is  of  matter  apparent  on 
the  writ ;  bat  where  it  is  of  matter  extrinsic^  it  is  said  not  to  be  formal  to  oegin  with 
praying  judgment  of  the  writ,  but  only  to  conclude  the  plea  in  that  manner.  Moor, 
30,  pi.  99;  1  Lutw.  11 ;  and  see  2  W.  Saund.  209,  note  (1).  ||  [(6)  All  pleas  to  the 
jarisdietion  conclude  to  the  cognisance  of  the  court,  praying  "  jua^ment  whether  the 
eoQrt  will  have  further  cognisance  of  the  suit :"  pleas  to  the  disability  conclude  to  the 
perBon,  by  praying  *' judgment  of  the  said  A,  the  plaintiff  ought  to  be  answered  :'*  and 
pleas  in  abatement  (when  the  suit  is  by  ori^nal)  conclude  to  the  writ  or  declaration, 
by  praying  ^^'jud^ent  of  the  writ  or  declaration,  and  Uiat  the  same  may  be  quashed,'' 
eme/cir,  made  Toid,  or  abated ;  but  if  the  action  be  by  bill,  the  plea  must  pray  ^Mudg- 
ment  of  the  bill,"  not  of  the  declaration,  the  bill  being  here  the  original,  and  the  decla* 
ratbn  only  a  copy  of  the  bill.  3  Bl.  Comm.  303.]  ||  Where  the  proceedings  were  by 
biU,  and  the  plea  prayed  judgment  of  the  writ  and  declaration  founded  thereon,  it  was 
held  bad  on  demurrer.  Attwood  y.  Dayis,  1  Bam.  &  A.  172 ;  and  see  2  Maule  & 
8. 484. 1 

It  is  said  to  be  the  conclusion  of  a  plea,  and  not  the  matter  of  it,  that 
makes  a  plea  in  abatement ;  so  that  should  a  man  plead  aplea  that  for 
the  matter  of  it  might  have  been  pleaded  in  bar,  and  conclude  petit 
quod  breve  cassetur ,  it  would  be  but  a  plea  in  abatement,  (c)  and  the 
judgment  would  be  no  other  than  a  respondeat  ouster;  so,  vice  versd, 
a  plea  in  abatement,  pleaded^in  form  of  a  plea  in  bar,  would  be  a  plea 
in  bar,  though  an  ill  one.  {d) 

10  Mod.  112;  Show.  4.  ||1  Yentr.  135.  (c)This  is  erroneous:  it  would  be  a  plea 
io  bar,  and  &nal  judgment  would  be  ffiyeii  on  it;  for  if  the  plaintiff  has  no  cause  of 
action,  he  can  haye  no  writ  See  2  W.  Saund.  209,  c-  notd.  (</)  And  upon  demurrer 
to  it,  there  will  be  a  general  judgment  for  the  plaintiff,  not  judgment  of  respondeat 
ouster.  Nowlan  y.  Greddes,  1  East,  634 ;  Wallis  y.  Sayil,  1  Lutw.  41.  There  seems, 
boweyer,  to  be  this  distinction  between  pleas  in  abatement  and  pleas  in  bar;  that  in  the 
latter  the  court  will  giye  that  judgment,  which  upon  the  whole  record  appears  to  be  the 
proper  judgment,  though  it  be  not  that  which  the  party  has  prayed  for ;  but  that  in  the 
former,  ihey  will  giye  only  the  particular  judgment  prayed  for.  Le  Bret  y.  Papillon, 
4  East,  502 ;  Chamley  y.  Winstanley,  5  East,  271 ;  Rex  y.  Samuel  Shakspeare,  10 
East,  83. 1  H  Vide  10  John.  49 ;  8  Yerg.  467 ;  2  Mom-.  64 ;  4  N.  H.  Rep.  76 ;  6  N. 
H.  Rep.  434 ;  2  John.  Cas.  312.  sf 

If  a  dilatory  plea  be  pleaded,  and  the  plaintiff  take  issue  upon  it,  he 
may  conclude  with  a  petit  Judicium  et  damnay  because  there  final 
judgment  shall  be :  but,  if  a  dilatory  plea  be  pleaded,  which  the  plain- 
tiff does  not  deny,  but  confess  and  avoid,  he  must  conclude  in  mainte- 
nance of  his  writ ;  as,  if  the  defendant  plead  an  attainder  in  disability 
of  the  plaintiff,  and  he  plead  a  pardon,  he  must  not  conclude  with  a 
petit  Judicium,  et  damna,  (e)  but  in  maintenance  of  his  writ. 

6  Mod.  836,  fer  Holt;  (e)  3  Mod.  281,  S.  P. 

If  there  are  four  defendants,  and  after  several  continuances  three  of 
them  plead  the  death  of  one  of  them  in  abatement,  iz.  petunt  Judi- 
cium de  breve  et  quod  breve  illud  cassetur ;  this  is  ill  in  its  conclusion, 
and  Aould  have  been  petunt  judicium  si  curia  ulterius  procedere 
velit. 

^  Ley.  ISO. 

D 


38  ABATEMENT. 

(P)  Of  the  Manner  of  Pleading  in  Abatement,  &e. 

If  the  defendant  demur  in  abatementy'the  court  will  give  final  judg- 
ment, because  there  can  be  no  demurrer  in  abatement ;  for  if  the  mat- 
ter of  abatement  be  dehorsj  it  must  be  pleaded ;  if  intrinsic,  the  court 
will  take  notice  of  it  themselves. 

Salk.  220,  pi.  9;  6  Mod.  195,  198.  [In  Wimbish  y.  Willou^hby,  PI.  Comm.  73, 
there  is  an  instance  of  a  demurrer  in  abatement  of  a  writ,  for  an  msufficiency  appearing 
on  it,  which  authority  is  countenanced  by  Theol.  Dig.  1.  15,  e.  9,  $  1 ;  Dy.  341 ;  Lutw. 
1644.  This  precedent  from  Plowden,  was  cited  by  Ejre,  J.,  when  the  judgment  in  the 
text  was  given.  The  Judgment  upon  the  demurrer,  if  against  the  defendant,  will  be 
final.  3  Lev.  222.]  But  a  demurrer  in  abatement  to  an  indictment  for  a  capital  offence, 
or  appeal  of  death,  shall  not  conclude  the  party,  but  he  shall  have  leave  to  answer 
over  to  the  offence.    2  Hawk.  P.  C.  334. 

If  there  be  two  defendants,  and  they  plead  two  several  pleas  in  abate- 
menty  and  there  be  issue  to  one,  and  demurrer  to  the  other,  if  the  issue 
be  foimd  for  the  defendant,  the  court  will  not  proceed  on  the  demurrer; 
et  sic  vice  versd;  for  in  both  cases  the  writ  being  once  abated,  it 
would  be  unnecessary  to  judge  whether  it  ought  to  abate  on  the 
other's  plea. 

Hob.  250. 

Where  the  matter  of  abatement  appears  on  the  fiice  of  the  record,  the 
plea  should  begin  and  end  with  ^  petit  judicium  de  brevi;  but  where 
the  matter  is  dehors^  the  defendant  should  only  end  his  plea  with  a 
petit  judicium. 

Moor,  30;  Garth.  363;  5  Mod.  136,  145 ;  Salk..298.    ||  See  2  Will.  Saund.  209.] 

On  the  plea  in  abatement^  no  advantage  can  be  taken  of  the  errors 
in  the  declaration;  (a)  as  nothing  but  the  writ  is  then  in  question,  for 
nothing  else  is  pleaded  to. 

Salk.  212 ;  Lutw.  1592;  Garth.  172.  (a)  But  it  seems  it  may,  if  the  matter  of  the 
plea  in  abatement  be  pleadable  in  bar.    Lutw.  1604. 

If  on  a  plea  in  abatement j  a  respondeat  ouster  is  awarded,  alid 
afterwards  the  defendant  pleads  in  chief,  and  there  is  a  verdict  for  the 
plaintiff,  yet,  if  the  plea  in  abatement  does  not  appear  to  have  been 
entered  on  the  nisiprius  record,  judgment  will  be  arrested;  for,  it  being 
entered  on  the  plea-roll,  (which  was  in  court,)  it  must  be  mentioned  in 
the  nisi  prius  roll,  otherwise  it  does  not  appear  that  it  was  a  verdict  in 
the  same  cause. 

Garth.  447;  Ld.  Raym.  329;  5  Mod.  399;  Garth.  499. 

The  judgment  for  the  defendant  on  a  plea  in  abatement  is  quod  breve 
or  narratio  cassetur j  and  for  the  plaintiff,  a  respondeat  ouster;  but  if 
issue  be  joined  on  a  plea  in  abatement,  and  it  be  found  for  the  plaintiff, 
it  shall  be  peremptory  against  the  defendant ;  (i)  and  the  judgment  shall 
be  quod  recuperet^  because  the  defendant  choosing  to  put  the  whole 
weight  of  his  cause  on  this  issue,  when  he  might  have  had  a  plea  in 
chief,  it  is  an  admission  that  he  had  no  other  defence,  {c) 

Yelv.  112;  2  Show.  42;  Stra.  532;  Garth.  138;  1  Wils.  302.  ySWhen  a  plea  in 
abatement  is  adjudged  insufficient  on  demurrer,  the  judgment  is  that  the  defendant  an- 
swer over.  Fitch  v.  Lothorp,  1  Root,  192;  Nichols  v.  Scovill,  1  Root,  286;  Lambert 
Y.  Lagow,  1  Blackf.  388 ;  Baker  v.  Fales,  16  Mass.  147 ;  Moore  v.  Morton,  1  Bibb. 
234.  See  also  4  Watts,  325;  Minor,  182;  2  Bibb,  100.  But  when  such  plea  is  pleaded 
puis  darrein  continuance^  and  it  is  adjudged  against  the  defendant,  the  judgment  is 
peremptory.  Renner  v.  Marshall,  1  Wheat  215;  Hutchinson  v.  Brock,  U  Mass.  124. 
The  judgment  against  the  defendant  is  final,  when  the  plaintiff  takes  issue  upon  such 
plea,  audit  is  found  for  him.  Hollings worth  v.  Duane,  Wallace,  57;  Moore  v.  Morton, 
l  Bibb,  234;  Ilaight  v.  Holley,  3  Wend.  258;  M'Gartee  v.  Ghambers,  6  Wend.  649; 
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(P)  Of  the  Manner  of  Pleading  in  Alwtement,  &c. 

Mehafiy  t.  Share,  2  Penna.  R.  36^;  Dodge  y.  Morse,  3  N.  H.  Rep.  333 ;  Jewett  y, 
Dafia,  6  N.  H.  Rep.  518.  f/  (b)  Though  the  tenant  or  demandant  who  joins  issue  be  an 
in&nt.  1  Lev.  163.  Bat  not  so  on  indictments  for  capital  offences.  3  Hawk.  P. 
C.  334.  [(c)  In  an  action  that  sounds  in  damages,  the  jury  who  try  this  issue  must 
assess  the  damages :  their  omission  to  do  so  cannot  be  supplied  by  a  writ  of  inquiry,  but 
zvenirefaeiaB  de  novo  must  be  awarded.    Eichom  y.  Le  Maitre,  3  Wils.  368.] 

[But  on  a  demurrer  to  a  plea  in  abatement,  the  judgment  against  the 
defendant  shall  only  be  to  answer  aver;  because,  though  issues  in  fact 
are  ivithin  the  conusance  of  the  party,  issues  in  law  are  not. 

Theol.  Dig.  1.  16,  c.  11,  $  13;  1  Ley.  163.  ||  So,  if  the  demurrer  be  to  a  repiication 
to  a  plea  in  ^latemenU    1  East.  543.|| 

And  the  same  judgment  shall  be  given,  though  the  defendant  join  in 
demurrer  to  it,  as  to  a  plea  in  bar,  because  the  &ult  originates  with  the 
plaintiff. 

Pott  ▼.  Nosworthy,  1  Ventr.  135.  But  see  Lutw.  197,  1643, 1666.  But  see  above, 
vfaether  this  be  not  a  discontinuance? 

In  a  plea  in  abatement  in  C.  P.  the  plaintiff  may  enter  a  nil  capiat 
per  breve  without  leave  of  the  court 
Osborne  t.  Haddock,  Barnes,  357. 

Where,  upon  a  respondeat  ouster,  the  defendant  pleads  the  general 
issue,  the  plaintiff  shall  sign  judgment,  if  the  defendant's  attorney  on 
delivering  back  a  copy  of  the  issue  will  not  pay  for  it;  and  it  seems  that 
the  old  course  was  to  deliver  in  a  copy  of  the  whole  record,  viz.  the 
declaration,  plea  in  abatement,  &c.,  and  issue;  but  the  court  made  a 
role  that  for  the  future  a  copy  of  the  declaration  and  issue  should  only 
be  paid  for. 

Salk.  4,  p.  11. 

Upon  a  respondeat  ouster,  no  notice  need  be  given  of  it,  for  the  de- 
fendant is  supposed  to  be  attending  his  cause  in  the  paper  to  maintain 
his  plea. 

Salk.  7,  p.  18. 

II  If  a  plea  in  abatement  profess  to  answer  the  whole  declaration,  and 
yet  in  truth  only  answer  part  of  it,  it  will  be  bad.  Thus,  on  a  writ  in 
debt  for  1066/.  Uie  plaintiff  declared  for  1000/.  borrowed  by  the  defend- 
ant of  the  plaintiff  and  in  a  second  count  for  661.  for  interest  of  money 
lent  by  the  plaintiff  to  the  defendant.  The  defendant  pleaded  in  abate- 
ment of  the  writ,  that  "  the  said  sum  of  money  in  the  said  writ  men- 
tioned, and  thereby  supposed  to  be  borrowed  of  the  plaintiff,''  was 
borrowed  by  the  defendant  and  others,  and  not  by  the  defendant  sepa- 
rately. The  plea  was  demurred  to  because  it  answered  only  one  of  the 
causes  of  action,  viz.  that  mentioned  in  the  first  count;  and  the  court 
held  it  bad  for  that  reason. 
Harries  ▼.  Jamieson,  5  Term  R.  553. 

Bur,  if  a  plea  in  abatement  contain  matter  which  goes  in  part  abate- 
ment of  the  writ  only,  and  conclude  with  a  prayer  that  the  whole  writ 
may  he  abated,  the  court  may  abate  so  much  of  the  writ  as  the  matter 
pleaded  applies  to-H 

Powell  T«  FiiUerton  and  another,  3  Bos.  &  Pull.  438;  and  see  3  Wm.  Saund. 
81H  b,  c 
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X{Q)  Ofthe  Writby  Joorneys  Accompts.] 

Whbn  an  abatement  of  a  suit  happens  without  any  fault  imputable 
to  the  plaintiff,  he  is  permitted  to  sue  out  a  fresh  writ  by  joumies  ac- 
compts; which  is  quasi  a  continuance  of  the  first  writ,  and  placeth  him 
in  the  situation  in  which  he  would  be  supposing  that  he  were  still  pro- 
ceeding on  that  writ;  for  the  defendant  can  avail  himself  of  no  matter 
which  ariseth  subsequent  to  the  time  of  the  first  writ^  and  could  not  have 
been  pleaded  to  it. 

Spencer's  case,  6  Co.  10. 

But  this  second  writ  is  not  suable  at  any  distance  of  time  after  the 
abatement  of  the  firsts  but  must  be  prosecuted  per  dietas  computatasj 
that  is,  recently,  as  soon  after  as  reasonably  may  be.  What  is  a  reason- 
able time  is  a  matter  in  the  discretion  of  the  court. 

6  Co.  11,  a;  1  Salk.  393;  Cro.  Car.  394. 

This  writ  being  in  a  manner  a  continuance  of  the  first,  must  of  course 
be  brought  in  the  same  comt,  and  for  the  same  matter.  It  ought  regu- 
larly, too,  to  be  between  the  same  parties ;  but  it  may  be  used  by  an- 
other person  than  the  original  plaintiff,  if  there  be  a  privity  between 
them ;  as,  if  the  original  plaintiff  be  executor  until  his  son  come  of  age, 
the  son  upon  coming  of  age  may  take  out  this  writ,  but  not  so,  if  be  be 
administrator  durante  minore  setate  of  the  son;  for  in  that  case,  as  they 
derive  their  titles  from  different  persons,  the  one  from  the  ordinary,  the 
other  from  the  testator,  there  can  be  no  privity. 

6  Co.  10,  b;  Lutw.  296;  1  Salk.  393. 

If  the  plaintiff  in  quare  impedit  die  pending  the  writ,  and  after  the 
six  months  have  elapsed,  his  executors  are  not  entitled  to  this  writ 
Bro.  Joum.  Ace.  p.  33;  Qu.  Imp.  160. 

A  judicial  writ  shall  never  be  by  journeys  accompts,  because  it  never 
abates  for  want  of  form. 

6  Co.  la  3. 

(R)  Foreign  Plea* 

A  FOREIGN  plea  {a)  is  when  the  defendant  pleads  such  plea  aa 
carries  the  cause  out  of  the  court  wherein  it  is  laid,  by  showing  that 
the  matter  alleged  is  not  as  to  its  trial  within  the  jurisdiction  of  that 
court. 

3  Lil.  Pr.  Raff.  374;  Carth.  403.  (ji\  Must  be  engrossed  on  parchment,  and  signed 
by  counsel.    3  Lil.  Reg.  374.    ||  See  the  form  of  it  in  Lil.  Entr.  475.|| 

As  this  plea  is  merely  dilatory,  and  ousts  the  court  of  its  jurisdiction, 
it  was  holden,  even  before  the  statute  of  4  &  5  Ann,  c.  16,  that  it  must 
be  on  oath,  and  before  imparlance ;  {b)  and  if  the  defendant  refuse  to 
make  oath  of  the  truth  of  his  plea,  the  plaintiff  may  sign  judgment  as 
upon  a  nihil  dicit. 

Lit.  Rep.  336;  Style,  335,  435;  Sannd.  97.  (6)  Ventr.  180. 

If  ^  defendant  in  a  corporation  court  plead  a  foreign  plea,  which  is 
collateral ;  as,  in  debt  upon  a  bond,  if  he  plead  a  release  made  in  a 
place  out  of  the  jurisdiction  of  the  court,  it  need  not  be  received  with- 
out oath :  but,  if  in  covenant,  or  debt  for  money  to  be  paid  at  another 
place,  he  plead  payment  accordingly,  or  covenants  performed  in  the 
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place  limited,  which  was  out  of  their  juiisdiction,  it  ought  to  be  receiyed 
without  oath. 

Hed.  126;  Lit.  Rep.  236,  S.  C.  verbatim. 

If  there  be  a  cause  removed  from  Canterbury  into  B.  R.  by  habeas 
eorpusy  and  the  plaintiff  declare  here  upon  a  demise  in  London  of  a 
house  in  Canterbury ;  if  the  defendant  plead  an  entry  and  ouster  in 
Canterbury,  so  that  this  cannot  be  tried  here ;  this  is  not  a  foreign  plea, 
because  it  arises  naturally  upon  the  case :  so,  if  matter  arise  witihin  two 
counties,  and  the  plaintiff  lay  it  in  one,  it  is  not  a  foreign  plea  for  the 
defendant  to  plead  any  matter  in  the  other. 

Pasch.  26;  Car.  2,  in  B.  R.  Browne;  Mod.  118,  S.  C. 

In  real  actions  in  London,  (c)  if  a  foreign  plea  be  pleaded,  it  shall  be 
sent  into  the  Common  Pleas  to  be  tried ;  {d)  but  otherwise  it  is  in  per- 
sonal actions. 

3  H.  4, 12.  (c)  How  forei^  pleas  b  Wales  shall  be  tried,  Tide  the  statutes  34  &  35 
H.  8,  c.  26.  (a)  This  is  withm  the  equity  of  the  statote  of  Gloue.  c.  12,  which  Tide 
ezpoonded  2  Inst.  324,  325,  which  extends  to  real  actions  only  wherein  Toacher  lies^ 
and  not  to  personal.    2  Leon.  37 ;  Saund.  98. 

Ancient  demesne,  and  all  pleas  of  privilege,  are  pleas  to  the  jurisdio- 
tion,  but  not  foreign. 

5  Mod.  335. 

If  a  person  be  sued  in  an  inferior  court  on  an  obUgation  conditioned 
to  pay  money  out  of  the  jurisdiction  of  such  court,  and  the  defendant 
plc^ad  payment  according  to  the  condition ;  this  is  not  such  a  foreign 
plea  as  need  be  on  oath. 

Style,  225,  Dndney  v.  CoUyer. 

So,  if  in  covenant  brought  in  London  for  payment  of  a  certain  sum 
of  money  on  the  return  of  a  ship,  the  defen(lia.nt  plead,  that  the  ship  re- 
tained to  such  a  place  in  Cornwall,  and  thereupon  the  plaintiff  demur, 
this  plea  is  not  good ;  for  the  matter  being  transitory,  the  defendant 
cannot  oblige  the  plaintiff  to  change  his  action,  but  must  plead  to  it  in 
such  place  as  he  had  laid  it :  and,  had  the  matter  been  local,  then  it 
would  have  amounted  to  a  foreign  plea,  which  must  have  been  put  in 
on  oath. 

Sid.  234t  CoUins  v.  Satton. 

But,  where  a  prohibition  was  prayed  for  to  the  court  of  the  Compter 
in  Wood  Street,  London,  to  an  action  of  debt  there  commenced,  for  that 
the  defendant  had  pleaded  before  any  imparlance,  that  the  cause  of  ac- 
tion did  arise  at  a  place  out  of  their  jurisdiction,  and  offered  to  swear 
his  plea,  and  they  refused  to  accept  this  plea ;  upon  this  matter  a  pro- 
hibition was  granted ;  for  inferior  courts  have  not  cognisance  of  transi- 
tory things  which  arise  in  places  out  of  their  jurisdiction :  but  then  it 
is  not  sufficient  to  surmise  such  matter  for  a  prohibition ;  but  a  plea  to 
that  effect  must  be  tendered  in  the  inferior  court,  and  that  before  imparl- 
ance, and  it  must  be  on  oath,  and  then,  if  refused,  a  prohibition  shall 
be  granted,  or  upon  such  refusal  a  bill  of  exceptions  may  be  made. 

Ventr.  180,  St  Aubin  «.  Cox;  1  Mod.  81,  S.  C. 

In  debt  brought  in  B.  R.  the  plaintiff  lay  tne  msne  in  such  a  place 
within  the  cotmty  palatine  of  Chester,  which  county  was  also  in  the 
margin  of  the  declaration :  the  defendant  without  imparling  pleaded  by 

Vol  L — 6  D  2 
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attomeyy  that  he  is,  and  at  the  time  of  the  action  brought  was,  resident 
at  the  said  place  within  the  said  county;  and  so  prayed  judgment^ 
whether  the  Court  of  B.  R.  ought  to  hold  plea  of  this  matter.  The 
plaintiff  taking  this  to  be  a  foreign  plea,  rejected  it,  as  not  being  on  oath, 
and  signed  judgment :  but  per  Holt,  C.  J. — ^A  foreign  plea  is  where  the 
action  is  carried  out  of  the  county  where  it  is  laid,  which  in  this  case 
was  not  done ;  so  that  this  is  only  a  plea  to  the  jurisdiction  of  the  court, 
which  is  never  sworn ;  so  the  judgment  was  set  aside. 
.C»jrth.  409,  Chumley  v.  Broom ;  5  Mod.  335,  S.  C. ;  12  Mod.  133,  S.  C. 

In  debt  brought  in  London,  a  prohibition  was  moved  for,  and  ruled 
nisif  upon  suggestion,  that  the  defendant  had  tendered  for  plea  below, 
that  the  cause  arose  out  of  their  jurisdiction,  and  offered  to  make  oath 
of  the  truth  of  his  plea ;  and  it  was  shown,  that  he  tendered  his  plea 
after  the  court  was  up ;  whereas  it  should  be  in  proprid  personcL,  and 
in  court ;  and  though  an  affidavit  was  offered  in  B.  R.  of  the  truth  of 
his  plea ;  and  one  Turner's  case  was  quoted,  where  a  prohibition  had 
been  granted  upon  such  an  affidavit  here  above  without  oath  of  it  be- 
low ;  yet  per  Powell,  Gould,  and  Powis,  absente  Holt,  the  rule  was 
discharged ;  for  in  all  pleas  that  oust  a  court  of  jurisdiction,  whether 
inferior  or  superior,  there  must  be  oath  in  that  very  court  of  the  truth 
of  the  plea. 

6  Mod.  146,  Sparks  v.  Wood;  3  Latw.  1023. 

If  one  be  sued  in  an  inferior  court  for  a  matter  out  of  the  jurisdictian^ 
the  defendant  may  either  have  a  prohibition  from  one  of  the  law  courts 
of  Westminster-hall ;  or,  in  regard  this  may  happen  in  a  vacation,  when 
only  the  Chancery  is  open,  he  may  move  that  court  for  a  prohibition : 
but  then  it  must  appear  by  oath  made  that  the  fact  arose  out  of  the 
•jurisdiction,  and  that  the  defendant  tendered  a  foreign  plea  before  im- 
parlance, which  was  refused.  And  if  a  prohibition  has  been  granted 
out  of  Chancery  improvidey  and  without  these  circumstances  attending 
it,  the  court  will  grant  a  supersedeas, 

I  P.  Wms.  476,  pi.  136. 

If  it  appear  on  the  face  of  the  declaration,  that  the  matter  is  out  of  the 
jurisdiction  of  the  court,  then  a  prohibition  will  be  granted  without  oath 
of  having  tendered  the  foreign  plea.  And  in  these  cases  i^quity  imitates 
the  common  law.  (a) 

Id.  477.  (a)  In  a  motion  for  a  prohibition  to  an  ecclesiastical  conrt,  as  to  more  than 
appears  on  the  faoe  of  the  libel,  there  mast  be  an  affidavit  of  the  truth  of  the  suggestion. 
3  Salk.  549. 

On  a  rule  to  show  cause  why  an  attachment  should  not  be  granted 
against  the  mayor  of  Marlborough  for  refusing  to  accept  the  defendant's 
plea  in  his  court,  it  was  holden  that  it  was  not  sufficient  for  a  defendant 
in  a  court  below  to  bring  his  plea  into  court,  and  oiSfer  to  make  oath  of  the 
truth  of  it,  but  that  he  must  tender  his  plea  with  an  affidavit  annexed  of 
the  truth  thereof,  and  that  this  must  be  done  before  a  general  imparlance, 
but  he  may  pray  a  special  imparlance,  and  then  come  at  the  next  court 
and  plead.  It  was  also  holden,  that  the  proper  way  of  proceeding  was 
not  by  attachment,  but  that  a  prohibition  should  be  moved  for.  And 
80,  in  the  principal  case,  the  rule  for  an  attachment  was  discharged. 

Hil.  13  O.  S,  in  6.  R.  Yokens  y.  Call.  ||See  Litt  R.  336 ;  1  Sid.  334 ;  1  Vent  180; 
9  Salk.  516.| 
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The  proceedings  in  this  action  being  difficult,  dilatory,  and  expen- 
fflTC,  (a)  it  is  noTxr  seldom  used,  especially  if  the  party  have  other  remedy, 
as  debt,  covenant,  case ;  or  if  the  demand  be  of  consequence,  and  the 
matter  of  an  intricate  nature ;  for  in  such  case  it  is  more  advisable  to 
resort  to  a  court  of  equity,  where  matters  of  accompt  are  more  commo- 
diously  adjusted,  and  determined  more  advantageously  for  both  parties ; 
the  plaintiff  being  entitled  to  a  discovery  of  books,  papers,  and  the  de^ 
fendant's  oath ;  and,  on  the  other  hand,  the  defendant  beiag  allowed  to 
discount  the  sums  paid  or  expended  by  him ;  to  discharge  himself  of 
sums  under  forty  shillings  by  his  own  oath,  (provided  he  swears  posi- 
tively, and  not  as  to  belief  only;)  and  if  by  answer  or  other  writing  he 
charges  himself,  by  the  same  to  discharge  himself,  which  will  be  good, 
if  there  be  no  other  evidence :  farther,  all  reasonable  allowances  are 
made  to  him ;  and  if,  after  the  accompt  is  stated,  any  thing  be  due  to 
him  upon  the  balance,  he  is  entitled  io  a  decree  in  his  favour. 

Sa]k.9;  Caith.89;  Chan.  Ca.  249 ;  Vem.  383,470;  SVern.  176;  Eq.Ca.Abr  10; 
S  A:^  410 ;  2  Yes.  388.  [(a)  From  the  experiment  made  of  this  action  in  the  case  of 
Godfrey  T.  Saundeis,  3  Wils.  94,  its  proceedings  seem  not  to  deserve  the  character  here 
I^Ten  of  them.  A  matter  which  had  been  fruitlessly  pending  in  chancery  upwards  of 
twelve  years,  was  thoroughly  examined,  and  finally  determined  in  this  form  of  action 
m  die  eooiae  of  two  years.]  ySIn  New  York  the  action  of  account  has  fallen  into  disuse^ 
tlie  remedy  there  adopted  being  by  bill  in  chancery.  3  John.  Ch.  R.  351.  In  Massa- 
diotetts,  the  courts  having  power  to  appoint  auditors,  assumpsit  has  been  substituted. 
3  Pick.  484.  In  Pennsylvania  the  jury  are  authorized  by  statute  to  settle  the  aoeountB 
tad  find  the  som  actually  due  to  the  plaintiff  or  defendant  Act  of  April  4,  1831.  And 
under  the  authority  of  the  compulsory  arbitration  law,  cases  of  account  rendered  may  be 
refened  to  arbitrators,  who  are  to  **  determine  on  the  whole  merits  of  the  cause,  and  report 
the  balanoe  due  by  either  party  to  the  other."  It  may  also  be  referred  to  arbitrators  under 
the  aet  of  1705,  3  Yeates,  150.  gT 

JjAnd  from  thus  being  able  to  afford  a  more  easy  and  more  completo 
lemedy  in  matters  of  accompt,  courts  of  equity  now  assume  in  diose 
cases  a  concurrent  jurisdiction  with  courts  of  law. 

13  Yes.  276. 

It  is  to  be  remembered,  ho wever,  that  to  sustain  a  bill  for  an  accompt 
there  must  be  mutual  demands,  except  in  the  case  of  dower  or  of  a 
steward,  which  stand  upon  their  own  specialties.  The  case  of  execu- 
tors {b)  upon  payments  made  to  their  testator  may  be  another  exception.  || 

Dinwiddle  y.  Bailey,  6  Yes.  136.    (b)  Wells  v.  Cooper,  Scae.  1791,  cited  Id. 

We  shall,  therefore,  under  this  head,  but  briefly  consider, 

(A)  Against  whom,  either  by  the  Common  Law,  or  by  Statute,  thb  Action  lies. 

(B)  Of  the  Manner  of  bringing  Accompt,  with  respect  to  the  Persons  against  whom 

it  is  brought ;  and  herein  of  charging  one  as  Receiver  when  Bailiff,  d  viu  oand. 

(C)  The  Natore  of  the  Demands  for  which  it  may  be  brought 

(D)  In  what  Cases  this  is  the  proper  Action,  or  some  other  may  be  brought. 
(£)  What  shall  be  a  good  Bar  to  this  Action. 

(F)  Of  the  Anditors,  and  what  shall  be  a  gpod  Discharge  before  them* 

(G)  Of  the  Judgment,  and  subsequent  Proceedings. 
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(A)  Against  whom,  either  hy  the  Common  Law,  or  by  Statute,  this  Action  lies. 

Bt  the  common  law,  accompt  lay  only  against  a  guardian  in 
socage,  (a)  bailiff,  or  receiver,  or  by  one  in  favour  of  trade  and  com- 
merce, naming  himself  merchant,  against  another,  naming  him  merchant, 
and  for  the  executors  of  a  merchant ;  for  between  these  there  was  such 
a  privity,  that  the  law  presumed  them  conusant  of  each  other's  disburse- 
ments, receipts,  and  acquittances.  (A) 

3H. 4, 13,b;  Co. Litt  172,3, 90,b;  F. N.6. 117, E;  Slnst. 404;  11  Co. 90,a;  SRolL 
Abr.  161.  [(a)  The  statute  of  Malebridge,  52  H.  3,  c.  17,  is  usually  recited  in  the  writ, 
as  if  the  writ  were  warranted  by  that  statute  only.  Mayn.  487,  F.  N.  B.  118,  (A.)  But 
accompt  lay  against  the  guardian  in  socage  at  common  law,  and  the  statute  was  merely 
in  affirmance  or  declaration  of  it.  Co.  Litt  89 ;  Cro.  Car.  229.  (b)  By  the  prerogative 
persons  could  be  charged  as  accomptants,  notwithstanding  a  want  of  privity.  1 1  Co. 
89;  2  Roll.  Abr.  161.]  yS  Accounts  rendered  is  the  only  action  that  can  be  brought  at 
law  against  a  guardian  as  such,  except  his  suit  on  his  bond.  3  Gill.  &  John.  388,  vide 
Bredin  v.  Dwen,  2  Watts,  95 ;  Sherman  y.  Ballou,  8  Cowen,  304.  This  action  lies 
against  an  attorney  at  law,  for  moneys  received  for  his  client  Bredin  y.  Kingland, 
4  Watts,  490.  Jomt  partners  may  have  account  rendered  against  each  other  by  the 
common  law.  3'Binn.  317;  10  S.  &  R.  220;  1  Dall.  340 ;  2  W.  C.  C.  R.  482.  See 
3  Yem.  485.  But  when  there  are  two  defendants,  the  plaintiff  must  show  a  joint 
liability.  15  S.  &  R.  158.  Account  rendered  lies  a^nst  a  woman  as  receiver  of  pro- 
perty, though  she  were  a  feme  covert  at  the  time  of  receiving  it.  Green  y.  Johnson, 
3  GiU.  &  John.  388 ;  Smith  y.  Woods,  3  ¥enn.  485.  Vide  8  Cowen,  304 ;  7  Conn.  95; 
8  Conn.  425;  4  Verm,  137.  gf 

The  Statute  of  13  Edw.  1,  cap.  23,  gives  an  action  of  accompt  to  exe- 
cutors; the  25  Edw.  3,  st.  5,  cap.  5,  to  executors  of  executors;  the  31  Edw, 
3,  c.  11,  to  administrators ;  and  by  the  statute  of  4  Ann.,  c.  1 6,  sect  27, (c) 
actions  of  accompt  may  be  brought  against  the  executors  and  adminis- 
trators of  every  guardian,  bailiff,  and  receiver,  and  by  one  joint-tenant, 
tenant  in  common,  his  executors  and  administrators,  against  the  other 
as  bailiff  (^)  for  receiving  more  than  his  ^lare,  and  against  his  executors 
and  administrators. 

1  Leon.  219 ;  Co.  Litt.  89,  h,  (e)  Before  this  last  statute,  if  one  joint-tenant,  or 
tenant  in  common,  receiyed  all  the  profits,  the  other  conld  not  haye  this  action,  nnless 
he  actnally  appointed  him  hailiff  or  receiyer.  Co.  Litt.  172,  a,  186,  a,  200,  b; 
•fWilles,  209.}  So,  if  there  had  been  two  executors,  and  one  had  receiyed  all  the 
debts  of  the  testator;  for  between  these  there  was  not  such  a  priyity  as  the  law  required. 
Bro.  tit.  Accompt,  58 ;  39  E.  3, 28.  [But,  if  two  guardians  were  in  common,  and  one 
took  the  entire  profits  to  his  own  use,  accompt  lay,  and  the  count  was  to  be  against  him 
as  receiyer  to  their  common  use.  So  of  copartners ;  but  not  so  of  tenants  in  common, 
for  they  might  haye  an  assize.  F.  N.  B.  118,  J.  One  joint  lessee  for  years  might 
haye  accompt  against  the  other,  if  he  took  the  issues  and  profits  to  his  own  use ;  for  he 
would  otherwise  be  without  remedy,  as  he  could  not  bring  an  assize.  39  E.  3, 27,  b.] 
{An  action  of  account  by  one  tenant  in  common  against  another,  under  st.  4  Ann.  c.  1 6, 
is  of  a  yery  different  nature  from  account  against  a  bailiff*  at  common  law.  1.  A  bailiff* 
at  common  law  is  answerable,  not  only  for  liis  actual  receipts,  but  for  what  he  might 
haye  made  of  the  lands  without  his  wilful  default,  (Co.  Litt  172,  a;)  but  by  the  plain 
words  of  the  statute,  a  tenant  in  common,  when  sued  as  bailiff',  is  answerable  only  for 
so  much  as  he  has  actually  receiyed  more  than  his  just  share.  2.  The  auditors,  in 
account  at  common  law,  could  adnunister  an  oath  only  in  t>ne  or  two  particular  cases ; 
but  by  the  statute  they  may  examine  the  parties  on  oath.  The  declaration  therefore 
should  state,  that  the  parties  are  tenants  in  common,  and  that  the  defendant  has  receiyed 
more  than  his  share ;  for  unless  it  appear  in  what  capacity  be  is  sued,  the  auditors  can* 
not  tell  how  he  is  to  account,  or  whether  they  are  to  examine  on  oath  or  not  If  he  is 
charged  as  baiiiff  ffenerally,  the  plaintiff*  will  be  nonsuited,  imless  he  proye  that  de- 
fendant was  actually  appointed  his  bailiff*;  as  at  common  law.  Willes.  208 ;  Wheeler 
T.  Home,  14  Viner,  513,  514,  S.  C«}    ]ji(d)  But  one  tenant  in  common  cannot  chai^ 


ACCOMPT.  45 

(6)  Of  th«  Manner  of  bringing  Accompt,  &c. 

ihe  other  as  receiver.  Walker  v.  Holyday,  Com.  R.  372.  And  when  he  would  char^ 
him  as  bailiff,  he  must  state  in  the  declaration  that  he  and  the  defendant  are  tenants  m 
common,  and  that  the  defendant  has  received  more  than  his  share,  else  he  will  not  bring 
his  ease  within  the  statute.  Wheeler  v.  Home,  Willes's  R.  208 ;  Yin.  Abr.  tit.  Joint- 
tenants,  (R,)  a,  pi.  4,  notes,  S.  C.||  (i  Vide  Griffith  v.  Willing,  3  Binn.  317  j  Irvine  v. 
Hanlin,  10  8.  &R.  220.gf 

Though  an  mfant  may  be  an  executor,  or  may  be  charged  in  trover, 
being  a  tort ;  yet,  if  he  be  made  factor,  bailiff,  or  receiver,  he  shall  not 
be  accountable  for  what  he  does  during  his  infancy,  either  in  law  or 
equity,  for  the  same  reason  that  other  acts  of  his  bind  him  not ;  there- 
fore, when  such  a  one  is  appomted  factor,  his  friends  should  give 
security  for  his  accounting. 

RoU.  Abr.  117 ;  F.  N.  B.  118 ;  Co.  LitL  172,  S.  P;  Abr.  Ca.  Eq.  6,  pi.  3. 

If  I  make  J.  S.  my  bailiff  or  receiver,  and  he  make  a  deputy,  I  must 
have  accompt  against  the  bailiff  or  receiver  himself,  and  not  against  the 
deputy,  for  the  receipt  of  the  deputy  was  to  the  use  of  his  master. 

F.  N.  B.  119;  4  Lean.  32 ;  [Vide  1  Vem.  208,  Potts  v.  Potts,  where,  in  chancery,  on 
exceptions  to  a  master's  report,  it  was  holden  sufficient  for  a  servant  or  apprentice,  in  an- 
swer to  a  bill  for  an  account,  to  say  in  general,  that  whatever  he  received  was  by  him 
received,  and  laid  out  again  by  his  master's  orders.  But  he  must  disclose  this  matter 
in  his  answer*:  Vem.  136;  Harrisons.  Hart,  Com.  R.  411;  Carey  v.  Webster,  Stia. 
480.  Bat  where,  on  a  bill  for  an  account,  and  discovery  of  money  received  b^  defend- 
ant on  the  behalf  of  one  who  became  a  bankrupt,  he  pleaded  that  he  received  it  only  as 
a  menial  servant  to  the  bankrupt,  and  had  accounted  for  it  to  him  already,  and  that  the 
eommissloners  had  examined  him  on  interrogatories ;  the  plea  was  overruled.  Wagstaff 
«.  Bedford,  Vem.  95;  2  Yentr.  358,  S.  C;  Eq.  Ca.  Abr.  6,  p.  5,  S.  C,  cited  with  a 
query,  whether  there  were  not  circumstances  of  fraud  in  the  case,  or  a  combination  be- 
tween the  bankrupt  and  servant.]   East  India  Company  v.  Henchman,  1  Yes.  jun.  289. 

An  apprentice  by  the  name  of  an  apprentice,  is  not  chargeable  in 

accompt. 

II  Co.  89,  b.  Though  he  is  not  chargeable  for  the  ordinary  receipts  upon  his  master's 
trade,  yet  upon  collateral  receipts,  which  concern  not  the  ordinary  trade  of  his  master, 
he  is  chargeable  as  well  as  another ;  3  Leon.  63.  But  tiien  he  must  be  charged  as  bailifif 
or  receiver ;  2  Inst.  379,  380.  [Chancery  will  decree  an  account  against  the  adminis- 
trator of  an  apprentice  employed  as  a  factor ;  Eq.  Ca.  Abr.  6,  p.  2.] 

(B)  Of  the  Manner  of  bringing  Aecompt,  with  respect  to  the  Persons  against  whom  it 
is  brought;  and  herein  of  charging  one  as  Bailiff  when  Receiver,  et  vice  vtntU 

If  the  king  appoints  J.  S.,  or  he  of  his  own  head  takes  upon  himself 
the  charge  and  care  of  the  estate  of  a  Imiatic,  he  is  but  in  nature  of  a 
bailiff,  and  accountable  to  the  lunatic,  his  executors  or  administrators. 

4  Co.  137. 

A  man  shall  not  be  charged  in  accompt^  as  surveyor,  comptroller,  ap- 
prentice, reive,  or  heyward,  nor  shall  a  disseisor,  (a)  or  other  wrong- 
doer, be  so  charged ;  for,  to  maintain  an  action  of  accompt ,  there  must 
be  a  privity  either  in  law  or  by  the  provision  of  the  parties. 

Co.  LitL  172.  (a)  So,  if  a  disseisor  appoints  J.  S.  to  receive  his  rents,  the  disseisor 
cannot  have  a  writ  of  account  against  J.  S. :  3  Leon.  24 ;  Dalt.  99,  S.  P.  ^  An  execu- 
tor who  takes  the  goods  of  his  testators  into  his  own  hands,  and  makes  a  profit  on  them, 
18  not  for  this  liable  to  an  action  of  account  render.  Anon.,  1  Hay  w.  226 ;  nor  does  such 
an  action  lie  by  a  legatee  against  an  executor.    Eaves  v.  Eaves,  Martin,  45.gf 

At  common  law,  if  a  man  were  disseised,  and  his  entry  taken  away, 
lie  could  never  recover,  by  any  action,  the  mesne  profits ;  but  if  the  dis- 
seisor made  a  feoffment  in  fee,  by  the  statute  of  Gloucester,  the  dis- 
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(B)  Of  the  manner  of  bringing  Aecompt,  ke^ 

seisee  in  an  assize  (a)  might  have  recovered  damages  for  the  mesne 
profits,  being  a  continuation  of  the  first  wrong. 

3  Roll.  Abr.  550.  iSIn  Pennsylyania  it  has  been  decided  that  account  render  will  not 
lie  to  recover  mesne  profits.  Harker  v.  Whitaker,  5  Watts,  474.gf  (a)  But  whether  he 
could  have  an  action  bf  trespass,  seems  to  have  been  much  controverted ;  for  which, 
vide  Roll's  Abr.  554;  11  Co.  51;  And.  353;  Hob.  98;  Roll's  R.  101;  Godb.  388; 
Vide  tit  EjectJMfU, 

But  the  chancery  interposed,  and  at  last  carried  the  remedy  farther 
than  had  been  admitted  at  common  law ;  for  though  in  the  case  of 
Owen  and  Aprice,  (4)  which  was  adjudged  4  Car.  1,  the  court  left  the 
plaintiff  to  his  remedy  at  common  law  for  the  recovery  of  the  mesne  . 
profits,  and  would  not  assist  by  their  decree;  (c)  and  though  in  the  case 
of  Eyre  and  Jackson,  14  Car.  2,  they  refused  to  assess  any  damages  for 
a  trespass,  for  that  was  a  matter  determinable  at  common  law,  and  to 
be  ascertained  by  a  jury,  yet  afterwards  they  began  to  make  the  person, 
who  was  the  disseisor  of  the  mesne  profits,  accoimtant  to  him  who  had 
the  right    And  this  was  first  begun  where  lands  were  settled  for  the 
payment  of  debts ;  there,  such  trustees,  and  the  heir  of  the  debtor,  were 
accountants  to  the  creditors  for  whom  the  profits  were  to  be  received ; 
and  this  was  very  clear  and  plain,  because  such  person  came  in  and 
took  the  profits  under  the  trust ;  and  this  was  settled  in  the  case  of  Gil- 
pin and  Smith,  18  &  19  Car.  2.     Afterwards  they  came  to  extend  their 
notions ;  and  the  person  that  took  the  mesne  profits  by  wrong,  was 
taken  as  trustee  for,  and  accountant  to,  him  that  had  the  right ;  and  this 
was  settled  in  the  great  case  of  Coventry  and  Hall,  which  was  in  the 
years  33,  34,  &  35  Car.  2,  and  was  this :  Sir  Thomas  Thynn  having 
treated  with  the*  Lord  Keeper  Coventry  for  a  marriage  between  his  son 
and  Catharine,  the  daughter  of  the  lord  keeper,  the  said  Sir  Thomas 
covenanted  to  settle  lands  on  his  son ;  but  the  conveyance  was  defective, 
because  it  wanted  the  words,  that  he  should  stand  seised:  the  son  re- 
covered the  lands  by  a  decree  in  chancery,  notwithstanding  the  defect 
in  the  conveyance,  against  the  heir  at  law  of  Sir  Thomas,  the  father, 
and  afterwards  came  with  his  bill  for  the  mesne  profits ;  and  though  the 
heir  at  law  was  entitled  to  the  mesne  profits  at  law,  because  the  con- 
veyance was  defective,  and  the  first  decree,  which  set  up  the  title  under 
the  settlement,  had  ordered  no  account  for  the  mesne  profits ;  yet  the 
court,  on  this  bill,  carried  back  the  account  against  the  heir  at  law  for 
all  the  profits  received  by  him ;  and  though  it  was  objected,  there  was 
no  agreement,  nor  any  trust,  that  the  heir  should  receive  the  profits  for 
the  rightful  proprietor,  yet  the  court  resolved,  that  he  should  account 
from  the  original  justice,  which  entitled  the  proprietor  to  seek  an  ac- 
count  against  the  person  who  had  taken  the  profits  of  the 'land,  which 
in  equity  and  justice  belonged  to  him ;  and  though  the  heir  had  the  title 
in  law,  yet  since,  in  equity  and  conscience,  the  estate  belonged  to  an- 
other, such  heir  ought  to  account  with  him  for  the  profits  he  had  made 
of  what  was  his.    And  from  this  time  equity  began  to  make  all  persons 
account  for  the  mesne  profits  they  had  received,  to  such  persons  as  had 
the  equitable  title.    But  in  a  case  where  the  husband  sold  lands  for 
a  valuable  consideration,  and  the  wife,  after  his  death,  recovered  her 
dower  against  the  purchaser,  and  brought  her  biU  in  chancery  for  the 
mesne  profits  from  the  time  of  the  death  of  her  husband,  the  Lord  Chan- 
cellor Cowper  would  not  relieve  her ;  for  he  said  that  he  could  not  alter 
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(B)  Of  the  Manner  of  bringing  Accompt,  dec. 

the  law  of  dower,  which  gave  no  damages  against  a  purchaser  under 
the  husband ;  and  he  saw  no  reason  in  equity  to  introduce  a  different 
rule,  (a) 

(c)  Ch«n.  R.  33;  (d\  Id.  939;  Chan.  Ca.  80,  81 ;  3  Chan.  Ca.  71,  73, 134, 135 ;  3 
Chan.  R.  359,  361.  [It  is  generally  true,  that  a  court  of  equity  will  not  decree  an  ao- 
eount  of  meane  profits  where  the  title  is  merely  legal,  or  the  plaintiff  is  out  of  po8se»- 
sion.  Tilly  v.  Bridges,  Vie.  Ch.  253 ;  Norton  v.  Frecker,  1  Atk.  524 ;  Sayer  v.  Pierce, 
1  Ves.  233.  But  from  this  rule  must  be  excepted  all  those  cases  where  the  plaintiff  is 
an  infant,  or  has  been  prevented  from  asserting^  his  title  by  trust,  mistake,  or  fraud  and 
concealment  on  the  part  of  the  defendant.  Duke  of  Bolton  v.  Deane,  Pre.  Ch.  516; 
Bennett  v.  Whitehead,  2  P.  Wms.  643 ;  Dormer  v.  Fortescue,  3  Atk.  130.  And  in  such 
cases  the  court  will  direct  the  account  to  be  taken  from  the  time  the  plaintiff's  title  ac- 
crued, unless  special  circumstances  recmire  that  it  should  commence  from  the  time  of 
entry,  or  filing  the  bill.  Ibid.]  {In  Haldane  v.  Duchess  Executors,  in  the  Supreme 
Coart  of  Pennsylyania,  2  Dall.  176,  an  action  of  indebitatus  assumpsit  was  supported, 
on  these  principles,  a^rainst  executors,  for  the  mesne  profits,  after  a  recovenr  in  ejectment. 
Account  would  also  he.  See,  too,  3  Dall.  503 ;  Wharton  v.  Fitzgerald ;  Lord  Eldon,  in 
Pulteney  o.  Warren,  6  Ves.  J.  73,  decreed  an  account  of  mesne  profits  against  the  exe- 
cutors of  the  tenant,  from  the  time  the  title  accrued,  on  the  ground  that  the  plaintiff  had 
been  prevented  from  recovering  in  ejectment  by  a  rule  of  Uie  court  of  law  to  stay  pro- 
ceedings till  the  decision  of  another  action  pending,  and  by  an  injunction  out  of  cnan- 
eeiy  obtained  by  the  tenant,  who  ultimately  failed  both  at  law  and  equity.  Quere, 
whether  the  bill  for  an  account  could  be  sustained,  on  the  mere  circumstance  of  the 
death  of  the  tenant,  by  which  the  plaintiff  has  lost  his  action  of  trespass  for  the  meane 
profits.  See  6  Yes.  J.  88—90;  2  Dall.  178.]^  (a)  But  equity  will  give  relief  in  the 
case  of  dower  beyond  that  which  can  be  obtained  at  law,  if^the  recovery  of  the  demand 
be  nnconscientiously  obstructed ;  and  has  in  such  case  decreed  in  favour  of  the  widow's 
representative,  against  the  personal  representative  and  devisee  of  the  heir,  an  account  of 
the  meene  profits  from  the  time  of  the  death  of  the  husband.  Curtis  «.  Curtis,  3  Bro. 
Chan.  R.  620.  The  same  account  has  been  directed  in  favour  of  the  representative,  where 
the  widow  has  died  before  she  had  established  her  right  to  dower.  Wakefield  v.  Child, 
eited  in  Fonblanque's  Notes  on  Eq.  Tr.  p.  147.  Wherever  a  widow  resorts  to  chancery 
for  her  dower,  (as  it  seems  she  may  now  do  in  all  cases,)  the  general  course  of  that  court 
is  to  ffive  her  an  account  from  the  time  her  title  accrued.  Tl^  mesne  profits  are  there 
eoDsid^red  as  (what  they  really  are)  the  widow's  subsistence,  and  not  in  the  nature  of 
Tindictive  damages.    3  Bro.  Chan.  R.  620:  Dormer  v.  Fortescue,  3  Atk.  130^  131.] 

[Courts  of  equity,  when  resorted  to  for  the  purpose  of  an  account  of 
mesne  profits,  will  in  m£uiy  cases  consult  the  principle  of  convenience; 
and  therefore  Lord  Hardwicke  held  in  Townsend  y.  Ash,  3  Atk.  386, 
That  "  though  the  party  claiming  a  share  in  the  New  River  water-works 
bad  not  established  his  right  at  law,  yet  as  such  right  appeared  to  the 
court,  he  ought  to  have  an  account  of  the 'mesne  profits;  for  though 
shares  in  water-works  are  a  legal  estate  and  corporeal  inheritance,  yet 
no  one  proprietor  could  receive  the  profits  himself;  but  the  company, 
or  their  officers,  are  the  common  hand  to  receive  the  profits;  and  that 
it  would  be  absurd  to  send  the  plaintiffs  to  law ;  for  it  would  be  diffi- 
cult to  bring  ejectment  for  a  thirty-sixth  part,  and  bits  of  land  in  several 
counties;  and  to  bring  actions  of  trespass  against  the  terre-tenants 
would  be  very  extraordinary ;  and  therefore,  in  point  of  remedy,  there 
could  not  be  a  stronger  case  for  an  account  of  mesne  profits.'^ 

Fonbl.  Notes  on  Eq.  Ter.  147. 

In  cases  of  hardship,  as  where  an  heir  at  law  is  disinherited  on  a 
nice  construction  of  words,  the  courts  deem  it  inequitable  to  lend  their 
assistance  if  there  is  no  infant  concerned,  and  leave  the  party  to  his 
remedy  at  law  by  entry  and  ejectment. 

Sympeon  ▼.  Homsby,  Pr.  Ch.  453. 

Nor  will  they  interpose  in  favour  of  judgment  creditors  upon  a  bill 
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to  set  aside  a  fraudulent  conveyance,  and  decree  an  account  against  the 
debtor  and  owner  of  the  estate,  of  rents  and  profits  received  pendente 
lite  from  the  filing  of  the  bill ;  nor  in  favour  of  a  mortgagee  against  a 
mortgagor,  left  in  possession,  for  any  of  the  years  back  during  that  pos- 
session. In  the  former  case  the  plaintifiis  have  their  legal  remedy  by 
elegit;  and,  in  the  latter,  where  interest  is  not  regularly  paid,  the  mort- 
gagee has  a  legal  remedy  to  get  possession  of  the  estate,  which,  if  he 
does  not  avail  himself  of,  it  is  imputable  to  his  own  laches. 

Higgins  T.  York  Buildings  Company,  2  Atk.  107. 

But,  where  the  mortgagee  enters,  and  takes  possession,  he  is  subject 
to  an  account,  being  in  the  nature  of  a  baililf  to  the  mortgagor. 

Goald  Y.  Tancred,  2  Atk.  534. 

The  cases  decreemg  an  account  of  rents  and  profits  where  the  legal 
title  is  not  previously  established,  proceed  upon  that  respect,  which,  in 
justice,  is  due  to  the  interests  of  persons,  who,  by  infancy,  fraud,  &c., 
have  been  prevented  from  pursuing  their  legal  right ;  but  it  must  not 
be  inferred  firom  the  extreme  anxiety  of  courts  of  equity  to  protect  such 
rights,  that  they  will,  at  any  period,  (a)  or  under  any  circumstances,  act 
upon  such  indulgent  disposition;  for  if  an  infant  neglect  to  enter  within 
six  years  after  he  comes  of  age,  he  is  as  much  bound  by  the  statute  of 
limitations  from  bringing  a  bill  for  an  account  of  mesne  profits,  as  he 
is  jfrom  an  action  of  accoimt  at  common  law;  or,  if  there  be  a  verdict 
at  law  against  the  infant's  title,  courts  of  equity  will  not  direct  an 
account  of  mesne  profits,  but  will  merely  retain  the  bill,  for  the  purpose 
of  giving  the  infant  an  opportimity  to  establish  his  title  at  law. 

Fonbl.  149 ;  Lockej^  y.  Lockey,  Pre.  Ch.  518 ;  Earl  of  Newburgh  v.  Bickerstaffe,  1 
Yem.  295.  (a)  But,  if  plaintiff  has  been  kept  oat  of  possession  by  fraud,  Qu,  Whether 
equity  will  not  relieve  at  any  distance  of  time,  as  no  length  of  time  will  bar  fraud  1  Cot- 
terell  v.  Purchase,  Ca.  temp.  Talbot,  63.  ||  Where  the  plaintiff  had  been  prevented  from 
recovering  in  ejectment  by  a  rule  of  the  court  of  law,  and  hj  an  injunction,  both  of  them 
obtained  at  the  instance  of  the  occupier,  who  ultimately  failed  at  law  and  in  equity,  an 
account  was  directed  from  the  time  the  title  accrued  against  executors.  Puiteney  t. 
Warren,  6  Ves.  73.|| 

It  is  very  seldom,  even  in  the  most  favoured  cases,  that  interest  is 
allowed,  in  taking  the  account  of  rents  and  profits.] 
Ferrers  v.  Ferrers,  Gas.  temp.  Talb.  3,  3.    Robinson  y.  Gumming,  3  Atk.  409. 

A  bailiff  cannot  be  charged  as  receiver,  because,  if  he  be  charged  as 
bailiff  upon  his  account,  (b)  he  shall  have  allowance  of  his  charges  and 
expenses,  which  he  is  not  entitled  to  when  he  is  charged  as  a  receiver : 
also,  he  is  not  allowed  in  an  action  brought  against  him  as  a  bailiff,  to 
plead  that  he  was  before  charged  as  a  receiver. 

Roll.  Abr.  119.  (b)  By  bailiff  is  understood  a  servant  that  hath  administration  and 
charge  of  lands,  goods,  and  chattels,  to  make  the  best  benefit  for  the  owner,  against 
whom  an  action  of  accompt  doth  lie  for  the  profits  which  he  hath  raised  or  made,  his 
reasonable  charges  and  expenses  deducted.  Go.  Litt.  172,  a.  A  receiver  is  one  who 
receiveth  money,  and  is  to  render  an  account  of  it,  but  is  not  allowed  any  chaiges  or 
expenses  but  such  as  are  agreed  on  by  the  parties;  and  in  this  case  the  plaintiff  is  to 
declare  by  whose  hands  he  received  it.  Co,  Litt.  172,  a.  ^  If  a  bailiff  be  charged  as 
receiver,  it  seems  the  best  way  is  to  plead  it  specially,  for  he  cannot  take  advantage  of  it 
after  judgment,  qiu»d  computet.  2  Lev.  126;  Freem.  378.  Whether  a  person  may  not 
in  the  same  action  be  charged  as  bailiff  and  receiver,  Qusere;  and  vide  1  Roll.  Abr.  119; 
Gro.  Gar.  340 ;  3  Keb.  387,  435.  In  some  cases,  in  an  action  of  account  against  one 
as  receptor  demartorum,  he  shall  have  allowance  of  his  expenses,  and  shall  account  for 
the  profit  he  received,  or  might  reasonably  receive.    Go.  Litt.  172,  a.  /8The  distinctioD 
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Vftveen  bailiff  and  reoeiTer  does  not  apply  to  partnen,  for  eaoh  partner  b  entitled  to  all 
tost  allowances  against  the  other.    James  y.  Browne,  1  DalL  340*^ 

(G)  The  nature  of  the  demands  for  which  it  may  be  brought. 

An  action  of  accompt  lies  not  for  a  thing  certain ;  as  if  a  man  deliver 

10/.  to  B.  to  merchandise  with,  he  shall  not  have  account  of  the  10/. 

but  of  the  profits,  which  are  uncertain. 

Bro.  tit.  AccompU  35 ;  S  Brown,  76.  ^  But  an  action  of  account  was  sustained  where 
the  defendant  received  300/.  lawful  money  in  snecie,  and  300/.  sterling  money  in  bills 
of  exchange;  which,  it  was  said,  he  received  or  plaintiff  at  New  Yonc,  to  bring  to  ii» 
pitimiff  at  Norwich,  and  render  bis  account.    Mumford  v.  Avery,  Kirby,  163.gf 

No  action  of  accompt  Ues  for  rent  reserved  on  a  lease.  So,  if  a  lessee 

of  goods  waste  them^  yet  no  action  of  accompt  lies  against  him. 

Roll.  Abr.  116.  ^  When  one  tenant  in  common  of  real  estate  occupies  ^e  whole 
without  claim  from  his  co-tenant  to  be  admitted  to  the  possession,  and  without  hindrance 
of  him,  he  is  not  liable  to  accoont  to  him  for  his  share  of  the  profits,  imless  the  oocupsnt 
has  received,  otherwise  than  by  mere  occupancy,  more  than  his  share  of  the  rents  and 
profits    Saiigent  v.  Parsons,  13  Mass.  149 ;  Vide  8  Cowen,  330,  304.0' 

If  the  bailee  of  goods  to  bail  over  waste  them,  or  refuse  to  deliver 
them,  no  action  of  accompt  Ues,  but  an  action  of  detinue  or  /rotter  and 
conversion. 

RoU.  Abr.  116;  Owen,  86. 

If  A  tiath  a  term  for  years  in  a  rectory,  and  tithes  being  set  forth 
and  severed  from  the  nine  parts,  B,  without  any  pretence  of  title,  car- 
ries them  away  and  sells  them,  yet  A  shall  not  have  a  writ  oi  accompt 
against  B,  for  after  severance  the  tithes  immediately  vested  in  A,  and 
th^  taking  by  B  was  merely  wrongful,  and  therefor^  without  privity. 

3  Leon.  34.  ^  Account  render  will  not  lie  to  recover  mesne  profits.  Harker  v.  Whi- 
taker,  5  Watts,  474 ;  Vide  3  Verm.  339.  It  will  lie  to  recover  personal  property  limited 
over  by  way  of  remainder,  after  the  determination  of  the  particular  estate.  Griggs  v. 
Dodge,  2  Day,  38.0^ 

(D)  In  what  cases  this  is  the  proper  action,  or  some  otfier  may  be  brought. 

If  a  man  by  obligation,  acknowledges  that  he  has  received  money 
fid  projiciendum  et  computandumj  the  obligee  may  either  sue  the 
bond,  or  have  an  action  ot  accompt  at  his  election. 

Roll.  Abr.  116;  Dyer,  30, 118;  Cro.  El.  644. 

So,  if  A  acknowledges  by  deed,  that  he  has  received  100/1  from  4 
to  be  adventured  to  the  West  Indies  and  thence  to  England  back  again, 
and  covenants  to  render  a  true  account  thereof  upon  his  return,  though 
B  may  have  a  writ  of  covenant  upon  this  deed,  yet  he  may  also  have 
a  writ  of  accompt  thereupon  at  his  election. 

Roll.  R.  53 ;  3  Bnlst.  366. 

•Assumpsit J  in  which  the  plaintiff  declared,  that  intending  to  go  be- 
yond sea,  he  delivered  a  box  full  of  goods  to  the  defendant,  which  he 
promised  to  dispose  of,  and  to  give  the  plaintiff  an  account  thereof  at 
his  return :  the  defendant  pleaded  in  abatement j  that  he  was  bailiff  to 
the  plaintiff,  to  merchandise  the  said  goods ;  and  that  he  ought  to  bring 
an  action  of  accompt^  and  not  an  action  on  the  case ;  and  upon  demur- 
rer it  was  adjudg^  that  here  being  an  express  promise,  on  which  the 

Vol.  I.— 7  E 
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action  is  founded,  assumpsii  will  lie  as  well  as  accompt;  and  that 
wherever  one  acts  as  bailiff  he  promises.to  render  an  account 

Salk.  9,  pi.  1 ;  Wilkins  v.  Wilkins,  Carth.  89,  S.  C,  where  it  was  holden,  that  the 
action  would  lie  by  three  judges  against  Holt,  who  doubted,  and  who  told  the  plaintiff, 
that  when  it  came  to  be  tned,  he  would  not  suffer  him  to  give  all  the  account  in  evi- 
dence, or  to  enter  into  the  particulars  thereof;  but  that  he  should  direct  his  proof  only 
as  to  the  damages  which  he  had  sustained  for  not  accounting  according  to  the  promise, 
for  he  would  not  travel  into  an  account  in  such  actions.  Comberb.  149,  S.  C.  ^Toa- 
Bey  V.  Preston,  1  Conn.  175 ;  Westmore  v.  Woodbridge,  Kirby,  164.gr 

In  assumpsit  for  money  received  ad  computandum,  and  verdict  for 
the  plaintiff,  it  was  moved  in  arrest  of  judgment,  that  this  action  did 
not  lie,  but  accompt;  for  if  a  man  receives  money  to  a  special  purpose, 
as  to  account,  or  to  merchandise,  it  is  not  to  be  demanded  of  the  party 
as  a  duty,  till  he  has  neglected  or  refused  to  apply  it  according  to  the 
trust  under  which  he  received  it ;  and  the  declaration  must  show  a  mis- 
application or  a  breach  of  trust :  but  it  was  holden,  that  in  this  case  the 
verdict  had  aided  the  declaration ;  for  it  must  be  intended  there  was 
proof  to  the  jury  that  the  defendant  refused  to  account,  or  had  done 
somewhat  else  that  rendered  him  an  absolute  debtor. 

Salk.  9,  pi.  3,  Poulter  v.  Cornwall ;  Vide  2  Show.  R.  301. 

II  The  action  of  account  is  now  seldom  resorted  to,  and  it  is  held  that 
the  balance  of  an  account,  however  numerous  the  items,  may  be  reco- 
vered in  assumpsit.^ 

Tomkins  v.  Willshear,  5  Taunt.  431 ;  1  Marsh.  1 15 ;  Arnold  ▼.  Webb,  5  Taunt.  433 ; 
9ed  vide  Scott  v.  Mackintosh,  3  Camp.  338,  contra,  fi  In  all  matters  of  account,  chancery 
exercises  a  concurrent  jurisdiction  with  courts  of  common  law.  Post  v.  Kimberly,  9 
John.  470;  Southgate  v.  Monteromery,  1  Paige,  41 ;  Ludlow  v.  Simond,  3  Cain.  Cas.  Err. 
1, 38, 53 ;  1  Yerg.  360 ;  1  J.  J.  Marshall,  83 ;  3  Marsh.  338 ;  10  John.  587.  But  this  is 
onl^  a  concurrent  jurisdiction,  for  when  a  party  has  elected  a  court  of  law  for  the  exami- 
nation of  his  account,  he  cannot,  afier  a  decision  at  law,  come  into  chancery  for  a  re-ex- 
amination.   1  Paige,  41.8f 

(E)  What  shall  be  a  good  Bar  to  this  Action. 

In  accompt  against  one  as  bailiff^  it  is  a  good  plea  that  he  was  never 
his  baiUif. 

Roll.  Abr.  131.  yS  Vide  James  v.  Browne,  1  Dall.  339 ;  Jordan  y.  Wilkins,  9  Wash. 
C.  C.  R.  483;  Spalding  y.  Dunlap,  1  Root,  319.0^ 

In  accompt  against  a  bailiff,  it  is  a  good  plea  that  he  was  the  plain- 
tiff's  servant  to  drive  his  plough,  and  keep  his  cattle  for  the  drawing 
of  his  plough,  absque  hoc  that  he  was  his  bailiff  in  other  manner,  be- 
cause he  is  not  accountable  for  this  occupation. 

Bro.  39,  Roll.  Abr.  131. 

It  is  a  good  plea  in  bar  to  an  action  of  accompt^  that  the  plaintiff 
hath  released  to  him  all  actions. 

Roll.  Abr.  133.  So,  if  the  plaintiff  had  released  to  him  all  the  advantage  and  profit 
that  he  might  have  by  the  account.   Roll.  Abr.  133.  0  Bakewell  t.  Dalton,  5  Day,  489.gr 

So,  it  is  a  good  plea  in  bar,  that  the  plaintiff  and  defendant  submitted 
to  the  award  of  J.  S.,  who  awarded  that  the  defendant  ought  to  be  ac- 
quitted against  the  plaintiff. 

Cro.Car.116;  Hetl.114. 

So,  it  is  a  good  plea  in  bar,  that  after  the  receipt  of  the  sum  of  which 
the  account  is  demanded,  by  the  mediation  of  their  friends,  it  was 
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agreed  between  them,  that  the  defendant  should  make  an  obligation  of 
100/.  for  the  100/.  received,  and  the  profit  thence  to  arise,  which  obU- 
gation  of  100/.  he  did  make  and  deliver  accordingly  to  the  plaintiff;  for 
the  acceptance  of  the  obligation  destroys  the  duty,  and  the  sum  in  de- 
mand is  thereby  as  strongly  released  as  by  a  release  of  all  acljjons. 

Bro.  48 ;  Roll.  Abr.  133.  But  the  bare  acceptance  of  an  obligation  would  not  be  suffi- 
cient. Vide  YelT.  302;  1  Bulstr.  103. 

It  is  no  good  plea  in  bar  to  the  action,  that  the  defendant  hath  made 
payment  of  the  money  which  he  hath  received  to  account  with,  or  that 
he  hath  made  satisfaction  for  the  same. 

Roll.  Abr.l33, 134.  So,  if  the  defendant  pleads  that  the  plaintiff  has  ffiven  him  an 
acquittance  for  the  sum  received.  Bro.  tit.  Account,,  59.  For  these  pleas,  being  matters 
which  show  that  he  was  once  accountable,  are  only  to  be  made  use  of  before  the  audi- 
tors.    Vide  Dyer,  33, 145 ;  6  Co.  Ferrer's  case;  4  Leon.  61 ;  Stile,  353, 410. 

[Nonage  is  a  good  plea  in  bar  of  this  action.  So  isplehi  camputavii, 
and  an  account  before  the  plaintiff  would  be  sufficient.  Pleri^  compu- 
tavit  and  a  release  are  the  only  pleas  which  admit  the  plaintiff  to  be 
accountable  that  can  be  pleaded  in  bar  to  the  action ;  and  these  are  al- 
lowed, because  they  are  total  extinctions  of  the  right  of  action.  This 
being  a  matter  for  the  court  to  judge  of,  they  must  be  pleaded  specially^ 
and  cannot  be  given  in  evidence  bn  ne  unque  receivour. 

49E.3,10;  41E.3,3,9;  45E.3,14;  Lutw.  58;  3Wils.  113.  /sVide  15  S.&R. 
153 ;  4  Wash.  C.  C.  R.  556.gr 

If  the  plaintiff  charge  the  defendant  as  receiver  for  a  particular  time, 
he  must  answer  that  time  precisely. 

Soathoot  T.  Rider,  Raym.  57. 

The  defendant  may  plead  the  statute  of  limitations  in  this  action ;  but, 
if  the  plaintiff  reply  that  it  was  an  account  between  merchants,  the 
plea  will  not  avail  him. 

St.  91  Jac.  1,  c.  16,  $  3 ;  Vide  Eatr.  76 ;  Pr.  €h.  518.  fi  Perkins  y.  Turner,  1  Har. 
It  M'Hen.  400.gr 

If  the  defendant  plead  that  he  has  accounted  before  R  and  W,  evi- 
dence that  he  accoimted  before  R  only  will  be  sufficient,  for  the  ac- 
counting is  the  substance.] 

BoL  Ni.  Pri.  137,  (4th  edit.) 

(F)  Of  the  Andit(m^  and  what  shdl  be  a  good  Discharge  before  them. 

In  an  action  of  accompt  there  are  two  judgments ;  the  first  is  quod 
computet  J  after  which  the  court  assigns  auditors,  usually  two  of  the 
officers  of  the  court,  who  are  armed  with  authority  to  convene  the  par- 
ties before  them  de  die  in  diem^  at  any  day  or  place  that  they  ^all 
appoint,  till  the  account  is  determined.  The  time  by  which  the  account 
is  to  be  settled,  is  prefixed  by  the  court ;  but,  if  the  account  be  of  a  long 
and  confused  nature,  the  court,  on  appUcation,  will  enlarge  the  time,  {a) 
If  either  of  the  parties  think  the  auditors  do  him  injustice,  he  may  apply 
to  the  court ;  and  if  the  defendant  denies  any  artide,  or  demurs  to  any 
demand,  it  is  to  be  tried  and  determined  in  court. 

Mod.  43 ;  Brownl.  34 ;  Co.  Ent.  46 ;  Lutw.  49 ;  Rast  14 ;  Lutw.  50.  Of  auditors 
aisigiied  by  the  parties  themselves,  by  yirtue  of  the  statute  W.  3,  c.  11.  Vide  3  Inst. 
380;  Broinod.  34.  [Where  the  auditors  are  not  assigned  by  the  court,  the  remedy  for 
not  maldnff  each  allowances  to  the.  accountant  as  they  ought  to  do,  is  by  writ  of  ex  parte 
fafiy,  whicE  is  a  commission  to  the  treasurer  and  barons  of  tfie  Exchequer  to  take  tiie 
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aocowkt  F.  N.  B.  139.]  ||  Two  principal  'effieera  of  the  Court  of  King's  Bench  wen 
on  motion  appointed  auditors  after  a  judgment  quod  computet.  Smith  y.  Smith,  2  Ciiitt. 
R.  10;  Archer  ▼•  Pritchard,  3  Dow.  &  Ky.  596.  The  rule  to  appoint  auditors  is  abso- 
lute in  the  first  instance.  Ib.l|  [2  Inst.  381.  (a)  All  articles  of  accoupt,  though 
incurred  since  the  writ,  shall  be  included,  and  the  whole  brought  down  to  the  time  when 
the  auditq|»  make  an  end  of  their  account ;  per  Ld.  Mansfield,  2  Burr.  1086.]  /8  A 
judgment  quod  computet  does  not  conclude  the  defendant  as  to  the  dates  or  sums  men- 
tioned in  the  declaration ;  but  the  auditors  may  make  the  proper  charges  and  credits 
without  regard  to  the  verdict.  Newbold  y.  Sims,  2  S.  &  R.  317.  If  the  matters  oflered 
by  the  defendant  before  the  auditors  are  disputed  by  plaintiff,  he  may  demur  or  take 
issue.  These  demurrers  or  issues  are  certified  by  the  auditors  to  the  court,  where  the 
matter  of  law  is  decided  by  the  court,  and  of  fact  by  a  jury ;  which  being  returned  to 
the  auditors,  they  report  an  account  accordingly.  If  either  party  has  cause  of  complaint 
against  the  auditors,  redress  is  to  be  had  by  application  to  the  court.  Crousillat  v. 
M*CaIl,  5  Binn.  433.  Their  report  must  always  state  a  special  account.  4  Yeates, 
514.  In  all  cases  of  dispute  before  auditors,  the  exception  must  be  taken  before  them, 
and  certified  as  above ;  it  cannot  be  taken  aAer  report.  5  Binn.  433.  On  the  trial  of 
the  issues  certified  by  the  auditors,  the  plaintiff  cannot  give  in  evidence  moneys  received 
before  the  time  laid  in  the  declaratioiu    Sweigait  v.  Lowmarter,  14  S.  ^  R.  200.  gf 

Whatever  may  be  pleaded  to  the  action  shall  never  be  allowed  of  as 
a  good  discharge  before  the  auditors ;  therefore,  where  in  accompi  the 
defendant  plead  never  his  receiver^  &c.^  and  this  being  found  against 
htm,  he  was  adjudged  to  account;  and  before  the  auditors  he  pleaded 
a  submission  of  all  debts,  accounts,  &c.,  to  J  S,  who  awarded  that  the 
defendant^  should  pay  10/.  only  in  discharge  of  all  debts,  accounts,  &c., 
which  he  paid  accordingly;  this  was  holden  no  good  plea;  for  this 
award,  made  before  the  action  brought,  ought  to  have  been  pleaded  in 
bar  thereof;  which  being  omitted,  he  hath  ]ost  the  advantage  thereof, 
and  shall  not  plead  it  before  auditors. 

Leon.  219.    [3  Wils.  113.    The  reason  is,  to  avoid  trouble  and  diarge  te  the  parties. 
Cro.  Car.  116,  Taylor  v.  Page;  Hetl.  114,  S.  C] 

[Nothing  can  be  pleaded  before  auditors  contrary  to  what  has  been 
pleaded  to  the  action,  and  been  found  by  verdict ;  where,  therefose,  a 
defendant  charged  as  surviving  bailiflF  of  goods  delivered  to  him  and  his 
co-baiHff  to  be  merchandised,  and  to  remier  an  account,  had  gone  to 
issue  upon  this  fact,  namely,  whether  upon  his  dehvering  over  the  goods 
to  the  deceased  baiUff,  all  his  (the  defendant's)  concern  in  the  trust,  care, 
and  management  thereof  ceased  and  was  at  an  end ;  which  issue  was 
found  against  him :  it  was  holden,  that  he  could  not  plead  afterwards 
before  auditors  that  he  delivered  the  goods  over  to  the  co-bailiflf  with 
the  consent  of  the  plaintiff;  for  this  matter  might  have  been  given  in 
evidence  upon  the  former  issue  ;  and  the  consequence  of  admitting  it  to 
have  been  put  in  issue  before  auditors  would  have  been,  either  two  ver- 
dicts the  same  way,  which  would  have  been  nugatory,  or  two  contra- 
dictory verdicts,  which  would  have  entangled  the  court  so  much  that 
they  would  not  have  known  what  judgment  to  give. 

Clodfrey  v.  Saunders,  3  Wils«  114« 

The  defendant  may  plead  payment  to  the  plaintiff  withoi&t  showing 
m  acquittance.} 

41  E.  3, 25. 

It  is  a  good  dischaxge  before  auditors,  for  a  factor  to  say,  that  in  a 
traapest,  because  the  ^ip  was  surcharged,  the  goods  were  east  over 
hoard  into  the  sea. 

Roll.  Ahr.  124;  Bio.  tit.  Jiceount^  la. 
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(G)  Of  the  Judgment,  and  tha  rabsequent  Proceedings. 

SOy  it  is  a  good  discharge  before  auditors,  that  he  was  robbed  of  the 
goods  without  his  default  or  i^egligence.  (a) 

Co.  Liu  89.  (a)  Or  that  he  put  them  in  a  waiehoose,  from  whence  they  were  taken 
by  an  enemy.    Stra.  680. 

It  is  a  good  discharge  before  auditors  in  aecompt  as  a  receiver  of  10/. 
if  he  tenders  the  10/.  {b)  and  swears  that  after  the  time  that  the  money 
was  deUrered  him,  he  found  that  he  durst  not  buy  for  fear  of  loss :  for 
he  is  not  obliged  to  run  any  hazard  himself. 

Roll.  Abr.  124.  (6)  This  mast  be  understood  of  one  who  receives  money  to  trade 
and  merchandise  therewith ;  for  no  other  receirer  is  in  any  ease  obliged  to  buy  or  sell. 
Roll.  Abr.  124.  Qucre,  Whether  such  oath  be  necessary ;  and  vide  2  Mod.  101 ;  1 
Bkilst.  104  ;  £q.  Ga.  Abr.  369 ;  2  Yem.  638 ;  3  Wms.  185, 187,  279 ;  10  Mod.  144 ;  12 
Mod.  514,  602.  [It  seems  that  the  defendant  may,  in  some  cases,  purge  himself  by 
his  own  oath*  The  statute  of  4  Ann.  c.  16,  $  27,  gives  the  auditors  a  power  in  the  cases 
there  provided  for,  of  administering  an  oath,  and  examining  the  parties.  Fitz.  Abr.  Ae- 
compt, p.  40;  Bro.  Aecompt,  p.  ^;  2  Mod.  lOU] 

If  a  bailiff  of  a  manor  receives  the  rents  and  profits  of  the  tenants, 
and  retains  them  two  or  three  years,  yet  in  a  writ  of  aecompt  he  is  not 
to  account  for  the  profits  thence  arising  in  the  mean  time,  for  he  had  not 
any  warrant  to  merchandise  with  the  money,  or  to  gain  or  lose  thereby. 

Roll.  Abr.  125.    ^g  Vide  5  Binn.  568. 0 

If  in  aecompt  the  defendant  pleads  before  auditors,  that  the  goods  for 
which  he  is  to  account  were  bona  peritura^  and,  notwithstanding  his 
care  in  keeping  them,  were  worse,  and  that  they  remained  in  his  hands 
for  want  of  buyers,  and  were  in  danger  of  growing  worse,  and  that, 
therefore,  he  sold  them  upon  credit  to  a  man  beyond  sea ;  this  is  no 
good  plea,  for  a  factor  cannot  sell  even  bona  peritura  upon  credit,  (c) 
without  a  particular  commission  so  to  do.  {d) 

2  Mod.  100,  and  the  above  authozitied.  (c)Not  pawn.  2  Stra.  1187.  (d)  Factors 
now  have  nsually  such  commission. 

[The  defendant  cannot  in  an  action  of  account  pay  money  into  court, 
as  he  may  in  an  assumpsit. 
BuU  Ni.  Pri.  128. 

If  the  plea  of  pkn^  compuiavit  be  found  againi^  the  defendant,  he 
shall  account  before  the  auditors  for  the  whole  money  he  is  charged 
with,  for  this  plea  admits  the  receipt  of  the  whole. 

1  Lotw.  63.  0  See  Newbold  v.  I^ms,  2  S.  &  R.  317.  It  is  the  province  of  the 
anditors  to  weigh  the  evidence  and  investi^te  the  facts,  and  determine  thereon,  and  a 
report  will  not  be  set  aside  for  a  mistake  of  facts.  Parker  v.  Avery,  Kirby,  353 ;  Wood 
V.  Barney,  2  Verm.  369.  The  report  of  the  auditors  must  be  certain.  Spencer  v.  Usher, 
2  Day,  116;  Thomas  v.  AIsop,  2  Root,  12.  And  such  report  must  state  a  special  ac- 
count. Finney  v.  Harbeson,  4  Yeates,  514.  Exceptions  must  be  made  before  the 
anditors,  and  cannot  be  taken  after  the  report  has  been  returned.  Crousillat  v.  M*Cal], 
1  Browne,  226  i  5  Binn.  433;  4  Yeates,  358;  3  Binn.  475.  Vide  2  South.  791;  2 
Roo^  121.  ^ 

(G)  Of  the  Judgment,  and  the  subsequent  Proceedings. 

In  this  action,  as  is  abore  mentioned,  there  are  two  judgments ;  the 
first  is  qteod  computet;  and  afterwards,  when  the  accoimt  is  finished, 
the  second  judgment  is,  that  the  defendant  pay  the  plaintiff  so  much  as 
he  is  found  in  arrear.  (e)  Upon  the  first  judgment  a  capias  ad  com^ 
puhmdum  lies,  and  if  a  non  est  inventus  be  returned  upon  it,  an  eod- 
geni  issues.  It  is  usual  to  bail  the  defendant,  if  he  be  taken  on  the 
cttpiatf  though,  by  the  rigour  of  the  law,  he  is  to  account  in  prison. 

e2 
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(G)  Of  the  Judgment,  and  the  subseqaent  Proceedings. 

1  Brownl.  S4;  Cro.  Eliz.  806;  3  Black.  Com.  163.  ^  A  judgment  ^tioef  eom/ni^e^  is 
interlocutory,  and  is  consequently  within  the  control  of  the  court;  it  may  be  opened  at 
a  term  after  it  was  entered.  4  Wash.  C.  C.  R.  84.  A  writ  of  error  does  not  lie  on  such 
Judgment  .  Beitler  r.  Zeigler,  1  Penna.  R.  135.  Vide  2  Watts,  95.  g^  (e)  Where  final 
judgment  was  entered  in  the  first  instance,  the  Court  set  it  aside  upon  motion*  as  ine- 
gular.    Hughes  r.  Burgess,  B.  R.  H.  394;  Andr.  19,  S.  C. 

If  the  defendant  make  default  after  the  interlocutory  judgment,  at  the 
day  assigned  by  the  auditors,  final  judgment  shall  be  entered  for  the 
sum  demanded  by  the  plaintiff.  So,  if  there  be  judgment  on  demurrer 
to  an  insufficient  plea  before  the  auditors. 

Cro.  Eliz.  806;  3  Wils.  117;  Co.  Lit.  139,  b.;  11  Co.  39;  37  E.  3,87;  3  R.  A. 
131,  p^  4. 

It  seems  to  be  questionable,  whether,  in  all  cases,  damages  are  reco- 
verable in  account ;  but  it  is  clear  that  if  the  defendant  resists  the  plain- 
tiff's claim  by  pleading,  or  an  increase  is  received  by  a  receiver,  ad  tner- 
chandizandum,  there  shall  be  judgment  for  damages. 

Jenk.  288;  1  RoU.  Abr.  575;  1  Leo.  303;  2  Leo.  118;  3  Wils.  117;  ^SSBinn. 
568,  ace.  ff 

It  hath  been  holden,  that  the  first  judgment  is  not  such  as  can  be 
revived  by  scire  facias  upon  the  death  of  the  plaintiff,  before  the  account 
taken,  (a)  or  as  a  writ  of  error  can  be  brought  upon ;  and  yet  the  plain- 
tiff cannot  be  nonsuited  after  it 

31  E.  3,  9,  32,  41 ;  Ass.  11.     (a)  Vide  Danv.  333. 

After  final  judgment,  the  plaintiff  may  pray  that  the  defendant's  body 
be  taken  in  execution ;  or  he  may  pray  an  elegit,  if  he  refuses  the 
body.  See  the  writ  to  the  gaoler  to  receive  the  defendant  after  final 
judgment    Reg.  137.] 

Lutw.  51. 

^The  rule  that  a  party  cannot  recover  a  greater  amount  than  the  sum 
demanded  in  his  declaration,  does  not  apply  to  the  account  render ;  there- 
fore, where  the  auditors  reported  that  the  defendant  was  in  arrear  to  a 
greater  amount  than  the  sum  so  demanded,  it  was  held  to  be  good. 
Gratz.  V.  Phillips,  5  Binn.  564.  When  the  plaintiff  in  his  declaration  lays 
the  value  of  the  chattels  and  also  damages,  when  the  judgment  is  ren- 
dered in  his  favour,  it  ought  to  be  for  the  value,  and  also  for  damages, 
distinguishing  each.  Id.  568.  Auditors  may  report  a  balance  in  favom 
of  the  defendant  Dickersonv.  Whittlesay,3Root,121.  Qwa?r€,whethei 
judgment  can  be  entered  on  such  a  report  ?    5  Binn.  433 ;  3  S.  &  R.  7.8^ 


ACCOBD  AND  SATISFACTION. 


Accord  is  an  agreement  between  two  persons  at  least  to  give  and 
accept  something  in  satisfaction  of  a  trespass,  &c.,  done  by  one  to  the 
other.  This  agreement,  when  executed,  may  be  pleaded  in  bar  to  an 
action  for  the  trespass ;  for  in  all  personal  injuries,  the  law  gives  da- 
mages as  an  equivalent ;  and  when  the  party  accepts  of  an  equivalent, 
there  is  no  injury  or  cause  of  complaint,  and  therefore  present  satisfac- 
tion is  a  good  plea :  but,  if  the  wrongdoer  only  promise  a  future  satis^ 
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(A)  What  shall  be  deemed  a  good  Aecoid  and  Satisfaction. 

iaction,  the  injuiy  continues  till  satisfaction  is  actaally  mside,  and,  con- 
sequently, there  is  a  cause  of  complaint  in  being ;  and  if  the  trespass 
were  barred  by  this  plea,  the  plaintiff  could  have  no  remedy  for  the 
fature  satisfaction,  for  that  supposes  the  injury  to  have  continuance. 

5  £.  4, 7;  Plow.  5,  b ;  RoU.  Abr.  139. 

(A)  What  shall  be  deemed  a  good  Accord  and  Satisfection. 

(B)  To  what  Actions  may  Accord  and  Satis&otion  be  pleaded. 

(C)  Of  the  Form  and  Manner  of  pleading  Accords. 


(A)  What  shall  be  deemed  a  good  Accoid  and  Satisfaction. 

An  accord  must  appear  to  be  advantageous  to  the  party,  (a)  otherwise  . 
it  can  be  no  satisfaction ;  therefore  in  an  action  of  trespass  for  taking 
the  plaintiff's  cattle,  it  is  no  good  plea  to  say,  that  there  was  an  accord 
that  the  plaintiff  should  have  his  cattle  again;  for  this  is  not  any 
satisfaction. 

9  E.  4,  19 ;  Roll.  Abr.  128.  Ua)  Vide  Perk.  $  749 ;  Djr.  76 ;  ^6  Keeler  t.  Neal, 
9  Watts,  424.  f/  In  the  case  of  Cumber  t.  Wane,  Stra.  426,  it  was  said  by  the  court, 
lliat  the  satisfaction  must  appear  to  them  to  be  a  reasonable  one ;  at  least,  that  the  con- 
tiaiy  moat  not  appear ;  that,  consequently,  payment  of  a  less  sum  could  never  be  admitted 
8B  an  accord  ana  satisfaction  for  a  greater.]  ||So  PinnePs  case,  5  Co.  117;  and  Fitch 
▼.  Sutton,  5  E^ast,  231.R .  But,  if  it  was  to  drive  them  to  a  certain  place,  so  that  it  wocdd 
be  a  charge  to  him  to  do  it,  this  would  make  it  a  good  accord,  2  Koll.  R.  96.  In  cove- 
nant agamst  the  executor  of  tenant  for  life,  &c.,  he  pleads  an  accord  that  he  should 
quietly  depart,  and  leave  thd  possession,  &c.,  and  holden  good ;  though  after  the  death 
of  terant  for  life  he  had  no  interest,  but  a  license  in  law  only  to  carry  away  his  goods. 
Yelv.  124,  per  three  judges  against  one.  y@  A  mutual  agreement  to  discontinue  two  cross 
suits,  acted  on  accorain^Iy,  is  a  ffood  accord.  Foster  v.  Trull,  12  Johns.  456.  So  an 
agieement  to  accept  a  cdlateral  uing  in  satisfaction,  if  executed  by  delivery,  is  a  good 
aeeord.  Anderson  v.  Highland  Turnpike  Co.,  16  Johns.  86.  An  accord  executed  is  a 
good  bar;  Watkinson  v.  Ingelsby,  5  Johns.  386;  Cort  v.  Houston,  3  Johns.  Cas.  3439 
but  not,  if  not  executed.    16  Johns.  86.  gf 

{It  must  also  be  kgal.  In  an  action  of  trespass  for  an  assault  and 
Calse  imprisonment  against  justices  of  the  peace,  they  pleaded  a  charge 
preferred  before  them  against  the  plaintiff  for  a  misdemeanor ;  that  he 
was  committed  for  want  of  sureties  till  the  next  sessions ;  and  that  be- 
fore the  next  sessions,  it  was  agreed  between  the  prosecutor  and  plain- 
tiff, fjoith  the  consent  of  the  defendants,  that  the  prosecution  should  be 
dropped,  and  the  plaintiff  discharged  at  the  sessions  for  want  of  prose- 
cution, in  full  satisfaction  and  discharge  of  the  assault  and  imprisonment; 
that  the  plaintiff  was  accordingly  discharged,  and  oiccepted  the  discharge, 
&c,  in  fuU  satisfaction,  &c.  On  demurrer,  the  plea  was  held  to  be  bad, 
because  the  &cts  stated  in  it  did  not  amount  to  a  legal  satisfaction  of  the 
trespass.  If  the  plaintiff  was  guilty,  public  justice  had  been  defeated ; 
the  agreement  to  his  discharge  for  want  of  prosecution  was  illegal  and 
void;  J  >}  and  the  defendants  could  claim  no  advantage  from  it.  If  he  were 
innocent,  then  he  would  have  been  entitled  by  law  to  his  discharge,  and 
he  received  no  benefit  from  the  defendants  in  satisfaction  of  the  wrong 
done  to  him.  The  plea  was  said  to  be  bad  on  another  groimd ;  that  the 
satis&ction,  if  any,  moved  altogether  from  the  prosecutor ;  and  satisfac- 
tion from  a  stranger  {'^  is  no  satisfaction  in  law.  \ 

{5  East,  994,  Edgcombe  t.  Rodd  &  others.}    {*}  2  Wils.  341.    {*}  See.  Cro.  Eliz. 
541;  Rol.  Abr.  471.} 
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(A)  What  shall  be  deemed  a  good  Aooord  and  SaUsfaction. 

IjThough  the  acceptance  of  a  less  sam  is  not  alone  a  good  accord  and 
satisfaction  of  a  greater,  since  there  is  no  consideration  for  giving  up  the 
rest  of  the  debt,  (it  makes  no  difference  that  there  is  a  promise  by  the 
debtor  to  pay  the  residue  when  able,)  yet  certain  other  additional  advan- 
tages moving  to  the  creditor,  have  been  held  to  render  the  agreement 
on  his  part  to  accept  the  less  sum  binding. 

Pinnel's  case,  5  Coke  R.  1 17 ;  Camber  y.  Wane,  Stia.  426 ;  Fiteh.  y.  Satton,  5  East, 
331 ;  and  see  2  Barn.  &  C.  477.  ^  Payment  of  a  less  snm,  after  the  debt  is  due,  in  satis- 
faction of  the  debt,  is  not  good  by  way  of  accord.  Johnston  y.  Branyan,  5  Johns.  271 ; 
Harrison  y.  Close,  2  John.  448 ;  Doderick  y.  Lehman,  9  John.  333 ;  Seymour  y.  Min- 
ium, 17  John.  169;  see  also,  2Litt.49;  4  Litt.  242;  2  John.  448;  14  Wend.  100; 
3  Hawks,  580 ;  1  Stew.  476 ;  but  payment  of  less  than  the  whole  debt,  if  made  before 
it  is  due,  or  at  a  different  place  iirom  that  stipulated,  when  accepted  in  full,  is  a  good 
satis&ction.     Smith  y.  Brown,  5  Hawks,  580;  Jones  y.  Bullitt,  2  Litt.  49.gr 

Thus,  where  the  debtor  entered  into  an  agreement  (not  sealed)  with 
his  creditors,  whereby  they  agreed  to  receive  20A  per  cent,  in  satisfac- 
tion of  their  several  demands,  and  released  the  remainder  in  considera- 
tion that  half  the  sum  should  be  secured  by  the  acceptances  of  a  certain 
other  person  J  also  a  creditor,  which  security  was  accordingly  given  and 
paid  when  due ;  it  was  held  that  such  agreement  was  binding  on  the 
plaintiff,  one  of  the  creditors.  Here  the  security  given  by  the  surety  for 
half  the  composition  was  a  beneficial  consideration  moving  to  the  plain- 
tiff and  all  the  creditors,  and  as  the  surety  was  only  induced  to  give  it 
on  the  faith  of  the  defendant  being  discharged  from  the  remainder  of 
the  debts,  the  court  considered  it  a  fraud  upon  the  surety,  as  well  as  on 
the  other  creditors,  that  the  plaintiff  should  sue  for  the  residue  of  the 
debt. 

Steinman  y.  Magnus,  11  East,  390;  Lewis  y.  Jones,  4  Bam.  &  C.  513;  and  ste 
Boothbay  y.  Sowden,  3  Camp.  174 ;  Cork  y.  Saunders,  1  Bam.  &  A.  46. 

So,  although  a  mere  agreement  between  the  debtor  and  his  creditors 
that  they  will  accept  a  composition  in  satisfaction  of  their  respective 
debts,  is  not  a  good  accord  and  satisfaction  pleadable  to  an  action 
brought  by  one  of  the  creditors,  to  recover  his  whole  demand,  yet  it 
seems  that  if  the  debt  be  ascertained  by  the  agreement  and  a  fund  pro- 
vided, and  all  the  creditors  are  bound  to  forbear,  the  agreement  consti- 
tutes a  good  plea.  So,  also,  (it  seems)  if  the  debtor  assign  over  all  his 
effects  to  a  trustee  for  equal  distribution  among  his  creditors,  for  this  is 
a  good  consideration  for  the  promise  of  each  not  to  sue. 

Heathcote  y.  Cruickshanks,  2  Term  R.  24,  and  see  2  H.  Black.  317 ;  2  Term  R.  24, 
and  see  3  Camp.  174;  ^5  John.  386;  13  Mass.  427 ;  10  Wend.  473.  gr 

And  if  all  the  creditors  verbally  agree  to  accept  a  composition,  partly 
to  be  secured  by  acceptances  of  a  third  party,  and  partly  by  the  debtor's 
own  notes,  and  to  execute  a  deed  with  a  clause  of  release,  and  if  all  the 
creditors  but  one  sign  the  deed,  and  the  acceptances  and  notes  are  duly 
tendered  to  such  one  creditor,  and  he  then  refuses  to  receive  the  bills  or 
to  execute  the  deed,  it  has  been  held  he  cannot  sue  the  debtor  for  his 
original  debt  Lord  Ellenborough  held  that  the  agreement  was  executed 
by  the  signing  of  the  other  creditors,  and  the  tender  of  the  bills,  and  that 
it  was  a  good  accord  and  satisfaction. 

Bradley  y.  Gregory,  2  Camp.  383;  and  see  1  Esp.  Ca.  236 ;  6  Term  R.  263. 

It  has  been  held  a  good  plea  in  assumpsit y  for  goods  sold,  &c.,  that 
the  defendant,  being  payee  of  a  promissory  note,  endorsed  it  to  the  plain* 
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tiff,  ^for  and  on  account  of  ^'  the  said  debt.  But  if  the  demand  exceeds 
the  amoimt  of  the  note,  it  can  only  be  pleaded  as  to  so  much  of  the  de- 
mand as  is  covered  by  the  amount  of  the  note.|| 

Keaislake  ▼.  Morgan,  5  Term  R.  513;  Thomas  y.  Heathom,  3  Bam.  &  C.  477. 
/0T1ie  general  rule  seems  to  be  that  if  one  indebted  to  another  by  nmple  contract,  gire 
his  crraitor  a  promissory  note,  drawn  by  himself  for  the  same  sum,  without  any  new 
consideration,  the  new  note  shall  not  be  deemed  a  satisfaction  of  the  original  debt,  unless 
so  intended  and  accepted  by  the  creditor.  16  S.  &  R.  162;  2  Wash.  C.  C.  R.  191. 
See  1  Pet.  26*7.  If  one  of  two  makers  of  a  joint  and  several  promissory  note»  who  is 
only  a  surety,  pays  a  part  of  the  debt,  and  the  holder  promises  to  look  to  me  other  party 
alone  for  the  balance,  this  is  no  bar  to  an  action  against  both  on  the  note,  it  being  no 
satisfaction.  2  John.  448.  The  acceptance  by  a  cr^itor  of  the  note  of  a  third  person, 
for  the  whole  amount  due  on  a  previous  note  ffiven  by  the  debtor,  is  in  general  an  extin- 

giishment  of  the  original  consideration.  3  Wend.  66.  Vide  1  Dana,  84;  2  Dana,  92; 
ouv.  L^  D.  Delegation.  But  if  the  third  person  giving  the  note  is  an  infant,  and  suc- 
cessfully defends  himself  on  the  suit  on  the  note  on  the  firround  of  infancy,  it  would  not 
be  an  extinguishment  of  the  original  cause  of  action.    5  N.  H.  Rep.  410gf 

An  accord  that  each  of  the  parties  should  be  quit  of  acticms  against 
the  other,  is  not  good;  (a)  because  it  is  not  any  satisfaction. 

Roll.  Abr.  128 ;  Stile,  245 ;  hu\.  57.  0  J^m^s  r.  David,  5  Term  R.  14.||  (a)  But  an 
accord  that  each  should  give  the  other  a  quart  of  wine  in  satisfaction  of  action,  m  good. 
Roll.  Abr.  128.  >STwo  parties  having  sued  each  other  for  false  imprisonment,  agreed 
to  diacontinae  and  actually  did  discontinue  their  respective  actions ;  this  was  held  to  be 
a  good  accord.    12  John.  456.  gf 

In  an  action  upon  the  statute  of  5  Rich.  2,  st.  1,  c.  8,  if  the  defendant 

saich,  that  after  tike  entry  an  ficcord  was  mstde  between  them,  that  the 

plaintiff  should  re-enter  into  the  land,  and  that  the  defendant  should 

deliver  the  evidences  of  the  plaintiff  to  the  plaintiff,  this  is  not  any 

bar  of  the  action ;  for  the  delivery  of  the  plaintiff's  own  evidences  caa 

be  no  satisfaction  of  the  tortious  entry,  (b) 

9  E.  4, 19;  Roll.  Abr.  128,  S.  C;  Cro.  Eliz.  194,  S.  G.  cited;  Dyer,  356,  S.  C, 
cited.  (6^  But  if  he  made  title  to  the  evidence,  it  would  be  a  good  bar.  Roll.  Abr.  128. 
That  the  delivery  of  the  deed  by  the  feofiee  to  cestui  que  tiM  is  a  good  accord^  because  it 
bebngs  to  the  fSK>flfi9e.    Cro.  Eliz.  357. 

An  accord  that  the  defendant  should  endeavour  to  make  up  and  adjust 
differences  between  the  plaintiff  and  J  S,  that  he  did  endeavour,  and  at 
his  own  costs  make  up  such  differences,  is  a  good  plea. 

Roll.  Abr.  129. 

In  trespass  for  trampling  his  grass,  the  defendant  pleads  that  he  was 
amerced  in  the  court-baron  of  the  plaintiff  for  the  same  trespass,  which 
was  affeered  to  two  shillings,  for  which  he  hath  agreed  with  the  plain- 
tiff; and  holden  a  good  plea  by  the  acceptance  thereof,  though  the 
amercement  in  the  court-baron  was  extortion. 

Bro.  Trespass,  66. 

In  an  action  upon  the  case  for  scandalous  words,  the  defendant 
pleads,  that  after  the  words  spoken,  the  plaintiff  sued  the  defendant  in 
the  military  court  before  the  lord  marshal ;  where  it  was  ordered  by 
that  court,  with  the  consent  of  the  plaintiff  and  defendant,  in  discharge 
of  this  suit,  and  all  other  differences  between  them,  that  the  defendant 
should  make  a  submission  in  writing,  in  a  place  appointed,  and  before 
certain  persons,  &c.,  and  avers  that  he  did  so  accordingly,  &c.;  and  on 
demurrer  it  was  holden  no  good  plea;  for  it  being  a  point  of  honour 
only,  [a)  could  be  no  discharge  of  the  damages. 

Roll.  Abr.  128,  129.  {a)  Where  the  defendant  pleaded  that  it  was  agreed  the  defend- 
Vol.  I. 
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«bl  ahoold  confess  to  the  plaintiff  he  had  done  him  wrong,  and  should  ask  fomTenesk 
on  his  knees,  whether  this  was  a  sufficient  consideration  or  satisfaction.  3  Roll.  Rep. 
96,  dubUatur*    Vide  StUe,  245 ;  Salk.  71,  pi.  5 ;  and  head  d  Jlrhitremcni  and  JiwartL 

Debt  upon  an  obligation  dated  the  twenty-third  of  March,  24  Car.  2, 

upotL  condition  to  pay  10/.,  the  defendant  pleaded  an  accord  the  last  of 

April,  31  Car.  2,  whereby  it  was  agreed  that  the  defendant  should  give 

the  plaintiff  a  new  security  for  this  debt,  and  for  another  due  to  him  by 

obligation  likewise ;  and  he  being  the  executor  of  the  obligor,  and  the 

person  with  whom  this  accord  was  made,  gave  security  pursuant  to  the 

accord,  by  a  bill  sealed  by  himself;  the  plaintiff  demurred ;  and  by  the 

whole  court  judgment  was  given  for  the  plaintiff;  for  one  obligation 

given  in  satisfaction  for  another  is  no  discharge,  whether  grounded  upon 

an  accord  or  not ;  for  the  concord  does  not  mend  the  matter ;  and  yet 

here  the  new  obligation  binds  him  de  bonis  propriis,  whereas  the  first 

obligation  boimd  him  only  de  bonis  testatoris. 

3  Lev.  65,  56,  Lobly  and  Gildart;  Hob.  68,  Lovelace  v.  CockeL  A  new  obligation 
was  given ;  and  bolden  no  satisfaction,  because  it  appeared  that  the  first  obligation  was 
forfeited,  and  then  the  penalty  was  the  debt ;  and  therefore  the  second  beinff  for  less, 
could  not  be  a  satisfaction  for  a  greater  sum.  Lutw.  466.  Vide  5  Co.  117 ;  Uro.  J^is. 
787;  4  Mod.  88;  7  Mod.  17.  [One  simple  contract  debt  cannot  be  pleaded  in  bar  of 
anotlier.  Roades  v.  Barnes,  Burr.  9 ;  Black.  R.  65.  If  a  debt  is  on  deed  or  obligation 
without  condition,  the  accord  and  satisfaction  must  be  by  deed,  and  so  pleaded.]  ||  See 
7  East,  148.||  [If  there  appears  a  condition  for  the  payment  of  money,  perhaps,  it  may 
be  pleaded  without  deed  in  satisfaction  of  the  money  or  condition.    2  Wils.  86.] 

[A  release  of  an  equity  of  redemption  ia  no  satisfaction,  because  of  no 
value  in  the  eye  of  the  law.] 

Preston  r.  Christinas^  9  Wils.  86.  Qu,  of  this,  and  whether  eonrts  of  law  do  not  look 

at  mortgages  now  with  the  same  eyes  as  the  rest  of  the  world  t  ' 

« 

II  The  satisfaction  must  be  to  the  party  having  the  legal  interest  in  the 
debt,  and  must  be  so  pleaded.  Thus,  where  the  sheriflf  declared  against 
defendant  on  a  bail-bond,  and  the  defendant  pleaded  that  the  action  was 
brought  by  the  sheriff,  as  trustee  for  the  sheriff's  officer,  and  that  the 
defendant  paid  the  officer  the  debt  and  costs  in  the  action  after  the  return 
day,  but  before  the  sheriff  was  ruled  to  return  the  writ,  and  the  officer 
accepted  the  money  in  full  satisfaction  and  discharge  of  the  bail-bond 
and  fees,  and  that  if  any  damage  were  afterwards  incurred  for  default 
of  defendant's  appearance,  it  was  occasioned  by  the  officer  not  paying 
over  the  debt  and  costs  to  the  plaintiff  in  the  action,  who  would  have 
accepted  the  same,  &c.;  the  plea  was  held  bad  on  demurrer;  for  it  did 
not  appear  that  the  officer  had  any  legal  or  equitable  interest  (even  sup- 
posing the  latter  would  have  sufficed)  in  the  bond,  at  the  time  of  the 
supposed  satisfaction  recovered  by  such  officer.  || 

Scholey  v.  Meams,  7  East,  146. 

If  an  accord  be  to  do  two  things,  and  the  defendant  do  one  and  not 
the  other,  this  is  no  bar  of  the  action,  because  the  plaintiff  hath  not  any 
remedy  for  that  which  is  not  performed. 

Roll.  Abr.  129.  That  the  accord  must  be  executed,  vide  8uprd  and  Plow.  5, 11,  b; 
9  Co.  79,  b;  S  Jones,  156,  168;  3  Keb.  332;  Salk.  76;  T.  Raym.  450;  where  it  is 
said,  that  an  accord  may  be  pleaded  without  execution,  as  well  as  an  art)itrament;  bnt 
oumri^  and  see  Allen  y.  Harris,  Ld.  Raym.  123;  Lutw.  1537,  S.  C;  James  y.  Dayid, 
5  Term  R.,  B.  R.  141.]  ||  Lynn  y.  Bruce,  3  H.  Bl.  317;  Bradley  y.  Gregory,  3  Camp. 
3S3 ;  from  which  cases  it  is  clear  the  accord  must  be  executed.  The  contrary  doctrine 
would  **  oyerthrow  all  the  books,*'  according  to  the  language  of  the  court  in  Ld.  Raym. 
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But,  if  an  accord  be  that  the  defendant  shall  do  a  certain  thing  at  a 

day  to  come,  in  satisfaction  of  an  action ;  if  he  perform  it  at  the  day, 

this  is  a  good  bar  of  the  aption,  though  it  was  executory  at  the  time  of 

the  accord  made,  inasmuch  as  he  hath  accepted  it  m  satisfaction. 

6  H«  7,  11,  b ;  Rdl.  Abr.  139.  |  See  2  Camp.  383.||  ;?  An  accord,  with  tender  of 
satisftcuon  and  refasal,  is  eauivalent  to  an  accord  execated.  Ooit  y*  Houston,  9 
John.  Cas,  243; , contra,  5  N.  H.  Rep.  136;  6  Wend.  390. 0 

If  in  trespass  the  defendant  pleads  a  concord  between  himself  and 
the  plaintiff,  that  he  should  pay  the  plaintiff,  3/.  in  hand,  and  should 
undertake  to  pay  the  plaintiff's  attorney's  bill,  and  avers  that  he  had 
paid  3/.  and  was  always  ready  to  pay  the  attorney's  bill,  but  he  never 
showed  him  any ;  this  is  no  good  plea,  because  the  accord  is  not  shown 
to  be  fully  executed. 

Raym.  9D3 ;  Cock  and  Honeychareh,  2  Keb.  600,  S.  O.  0  To  eonetitnte  a  bar  to  tha 
action,  the  accord  must  be  faU,  perfect,  and  complete.  5  N.  H.  Rep.  136, 410 ;  0  WeiML 
390;  16  John.  86;  3  John.  Caa.  243;  6  Wend.  390.  gf 

[So,  performance  of  part,  and  tender  of  performance  of  the  residuey 
is  no  good  plea. 
Lewis  V.  Shepherd,  Sir  T.  Jones,  6. 

Where,  to  debt  upon  bond,  the  defendant  pleaded  pa3rm6nt  of  part 

before  the  day  on  which  the  bond  became  due,  and  a  promise  to  pay 

the  rent  at  a  day  to  comCy  to  which  the  obligee  had  agreed ;  the  court 

held  it  no  bar,  it  being  executory.    For  the  same  reason,  a  plea  to  an 

action  of  trover  that  the  plaintiff  agreed  to  discharge  the  defendant  of 

the  trover  in  consideration  his  undertaking  to  pay  a  sum  of  money,  was 

holdan  bad.  (a)     So,  a  plea  that  the  plaintiff  and  defendant  agreed  to 

settle  all  matters  in  dispute,  and  to  bind  themselves  in  a  penalty  not  to 

sue  each  other,  (i) 

BtlsCoD  V.  Baxter,  Cio*  Elk.  304.  (a)  Allen  t.  Harris,  Ld.  Raym.  Id3;  Lntw; 
1537,  S.  a    01  Har.  ^  John.  673.  ^    (b)  James  v.  David,  5  Term  R.  141. 

So,  where  a  defendant  pleaded  that  his  several  creditors,  one  of  whom 
was  the  plaintiff,  had  come  to  an  agreement  to  accept  a  composition  in 
satisfaction  of  their  respective  debts,  to  be  paid  within  a  reasonable 
time,  which  he  tendered,  and  was  ready  to  pay ;  it  was  holden  that  this 
was  no  plea  to  the  action  for  the  whole  demand ;  for  the  agreement  is 
unexecuted,  and  the  promise  a  mere  nudum  pactum  for  want  of  a  con- 
sideration. B^ty  per  BuUer,  J. — If  the  defendant  had  assigned  over  all 
Us  effects  to  a  trustee,  in  order  to  make  an  equal  distribution  among  all 
his  creditors,  and  they  had  been  bound  by  the  agreement  to  forbear,  it 
might  have  been  a  good  plea.] 

Heathcote  t.  Crookshanks,  S  Term  R.  94.  |  For  the  other  osses  on  this  subject,  see 
•■«»  P-  46.| 

If  in  an  indebitatus  assumpsit^  &c.,  the  defendant  pleads  an  agree- 
ment between  the  plaintiff  and  defendant,  and  J.  S.,  the  son  of  the  de- 
fendant, that  the  plaintiff  should  deliver  to  the  defendant  certain  clothes, 
which  the  plaintiff  then  had  in  his  custody ;  and  that  the  plaintiff  should 
accept  the  said  son  her  debtor  for  9il  to  be  paid  so  soon  as  he  received 
certain  pay  from  the  king,  due  to  him  as  lieutenant  of  a  certam  ship,  in 
&]!  satisfaction,  &c.,  and  that  after,  so  soon  as  the  son  received  his  saJ4 
pay,  he  was  r^uiy  and  offered  to  pay,  &c,  and  that  he  is  yet  ready; 
this  is  no  good  plea,  for  it  doth  not  appear  that  there  was  any  good  oon- 


fiO         ACCORD  AND  SATISFACTION. 

(B)  To  what  Actions  may  Accord  with  Satisfiatction  be  pleaded. 

sideraJion  why  the  son  should  pay,  but  a  bare  agreement,  without  con- 
sideration; (a)  and  admit  the  promise  good,  if  not  in  writing,  by  29  Car. 
2f  c.  3,  no  action  lies  thereupon ;  and,  therefore,  it  ought  to  have  been 
shown  ^at  it  was  in  writing ;  for  when  such  agreement  is  pleaded  in 
bar,  it  must  appear  to  the  €Ourt,  that  an  action  will  lie  thereupon ;  for 
the  defendant  shall  not  take  away  the  plaintiff's  present  action,  and  not 
give  him  another  upon  agreement  pleaded. 

Raym.  450 ;  3  Jones,  158,  S.  C.  between  Case  and  Barber,  (a)  Vide  3  Jones,  168. 
^  3  J.  J.  Marsh.  497;  17  Mass.  583 ;  gT  and  tit  JSigrttment. 

If  in  covenant  to  permit  the  plaintiff  to  receive  100/.  per  ann.  rent, 
the  defendant  pleads  a  concord  between  the  plaintiff  and  defendant,  that 
-each  of  them  should  deliver  his  part  of  the  indenture  into  the  hands  of 
a  third  person,  to  be  cancelled,  and  that  each  of  them  should  be  dis- 
charged of  all  actions  upon  the  indenture,  and  avers  that  ly  had  de- 
livered his  part  to  tfie  third  person ;  yet,  this  is  no  good  plea,  oecause  it 
does  not  appear  to  be  executed  on  both  parts.  Sed.  qu.j  the  default 
.being  the  plaintiff's. 

3  Ley.  189,  Russell  and  Russell. 

II  Where  a  man  by  deed  acknowledges  himself  to  be  satisfied,  it  is  a 
good  bar  without  receiving  any  thing.  || 

Ber  Heath,  J.,  3  Taunt  143.  0  A  covenant  by  the  maker  of  a  note  made  to  the  payee, 
hj  which  the  former  affrees  4o  deliver  and  the  latter  to  receive  certain  property  in  pay- 
ment .of  the  note,  is  a  bar  to  an  action  on  tbe  note.  Bmnt  v.  Gale,  5  Verm.  416.  In 
an  action  of  tarespass  a^nst  five  defendants,  the  plaintiit  accepts  a  note  from  two,  for  a 
sum  of  money  to  be  paid  at  a  future  day,  in  satisfaction  as  to  them,  under  an  under- 
standing It  was  not  to  be  a  eatisfaction  for  the  other  joint  trespasses,  the  cause  of  action, 
it  was  held,  was  dischar^  as  to  all.  Ellis  v.  Biitzer,  1  &  2  Ohio  Rep.  293.  Accord 
by  one-of  several  joint  obUgors,  is  binding.  Strang  v.  Holmes,  7  Cowen,  224.  In  an  actioQ 
in  form  ex  dtUcto^  when  one  of  several  plaintiffs  accepts  a  sum  of  money  in  satisfaction 
of  his  part  of  the  damages,  it  is  no  bar  to  the  action.  5  N.  H.  Rep.  136.  The  satis- 
faoHion  which  accrues  from  a  stranger  cannot  be  pleaded  as  an  accord  and  satia&ction, 
6  John.  37 ;  but  is  ground  for  an  injunction  in  equity.  3  Monr.  302.  And  it  has  been 
held  .to  be  a  food  plea  in  bar,  that,  pending  the  suit,  the  plaintiff  accepted  a  writing  as 
an  accord  and  satisfaction  from  a  third  person,  with  an  agreement  to  dismiss  the  suit: 
1  Stew.  184.^ 

(B)  To  what  Actions  may  Accord  with  Satisfaction  be  pleaded. 

An  accord  with  satisfaction  is  no  good  plea  to  an  action  real ;  {b)  for 
a  right  or  title  to  a  freehold  cannot  be  barred  .by  any  collateral  satis- 
faction. 

4  Co.  1^9  Co.  79,  b«  (li)  But  in  detinue,  for  charters  concerning  a  freehold  and  ii»- 
heritance,  an  accord  is  a  good  plea.  7  £.  4,  33 ;  9  Co.  78.  So,  in  waste  against  a  les- 
see for  years,  though  in  the  tenets  an  accord  is  a  good  plea,  because  a  chattel  only  is  to 
be  recovered*  N.  fiendl.  35;  Mo.  6;  9  Co.  78.  But  6  Co.  44,  contr,  So,  in  ravtsA- 
ment  de  gard^  and  quare  ejecit  iftfra  ierminum^  9  Co.  79.  An  accord  with  satisfaction 
is  a  good  plea  in  an  ejectume  firmae  4  for  an  ejectment  includes  a  trespass,  and  they  are 
so  interwoven  that  they  cannot  be  severed ;  and  in  all  actions  which  suppose  a  wrong 
ti  et  armtf ,  Where  a  capias  and  exigent  lay  at  common  law,  there  an  accord  is  a  good 
plea.  9  Co.  77 ;  Browni.  134,  S.  C. ;  3  Brownl.  128,  S.  C. ;  Godb.  149.  ]|  It  seems 
that  satisfaction  by -one  torl^eawr  discharges  the  others.  3  Taunt  117.||  In  an  appeal 
of  mayhem  an  acoord  with  satisfaction  is  a  good  plea,  notwithstanding  the  writ  be  felo- 
fUee.  6  Co.  44 ;  9  Co.  78.  So,  in  uttaint,  13  EL  4, 1 ;  6  Co.  44 ;  Cro.  367 ;  Dyer,  75. 
If  an  accord  be  a  good  pilea  in  a  guare  impeiMt^-^-quaRre ;  and  vide  11  H.  7,  13,  b ;  6  Co. 
44,  a;  3  Browni.  128, 139 ;  Browni.  124.  )S  Or,  to  a  writ  of  error.  See  2  Day,  242^ 
Salmon  v.  Yudee ;  ted  quarts  Potter  v.  Smith,  14  John.  444 ;  8  Cowen,  328.  gf 

When  a  duty  in  certaiH  accrues  by  the  deed  tempore  confections 
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» 

Bcriptiy  as  by  covenant,  bill,  or  obligation,  to  pay  a  certain  sum  of  money, 
this  certain  duty  takes  its  essence  originally  and  only  by  writing,  and, 
therefore,  ought  to  be  avoided  by  matter  of  as  high  a  nature,  thoa^  the 
duty  be  merely  in  the  personalty. 

6  Co.  43 ;  Lntw.  358,  S.  P. ;  Cro.  Jac.  354,  S.  P. ;  3  Roll.  R.  187.  0  ^^  SchcUcy 
T.  Meams,  7  East,  148.|| 

II  And,  therefore,  accord  and  satisfaction,  made  before  breach  of  a  cove- 
nant under  seal,  cannot  be  pleaded  in  bar  of  an  action  on  the  covenant  H 

Kaye  t.  Wagfaom,  1  Taant  428 ;  Lowe  t.  Egginton,  7  Price,  604 ;  and  see  Drako 
T.  Mitchell,  3  East,  251 .    /il  Har.  &  John.  673. 0 

But,  if  in  covenant  against  an  assignee  a  breach  is  assigned,  in  not 
repairing  the  house,  the  defendant  may  plead  an  accord  between  him- 
self and  the  plaintiff,  and  execution  thereof,  in  satisfactione  et  exonera- 
iione  reparationum  prmd. ;  for  no  certain  duty  accrued  by  the  deed, 
but  the  action  is  founded  upon  a  tort  or  default  subsequent,  together 
with  the  deed,  and  damages  only  to  be  recovered,  which  are  in  the  per- 
sonalty. 

Palm.  110;  All.  39;  Cro.  Jac.  304;  Co.  Entr.  117;  Velv.  125;  Noy,  110;  Cro. 
Jac  100 ;  Wing.  Max.  64 ;  9  Co.  79,  b. 

An  accord  with  satisfaction  generally  is  a  good  plea  in  all  actions 
where  damages  only  are  to  be  recovered. 

6  Co.  44 ;  Dyer,  75. 

II  To  a  scire  facias  on  a  bond  to  the  crown,  a  plea  of  payment  after 
the  day,  and  before  the  writ  issued,  and  acceptance  by  the  crown  in 
satisfaction,  is  not  sufficient  || 

Rex  Y.  Ellis,  1  Price,  R.  23. 

(C)  Of  the  Form  and  Manner  of  pleading  Accords. 

The  best  and  safest  way  to  plead  an  accord  is  to  plead  it  by  way  of 
satisfaction,  and  not  by  way  of  accord  ;  for  if  it  is  pleaded  by  way  of 
accordy  a  precise  execution  thereof,  in  every  part,  must  be  pleaded ;  and 
if  there  be  a  failure  in  any  part,  the  plea  is  insufficient ;  but  if  it  is 
pleaded  by  way  of  satisfaction,  the  defendant  need  plead  no  more,  but 
that  he  paid  the  plaintiff  10^.  in  full  satisfaction  for  the  action,  which  he 
received. 

9  Co.  80 ;  Vide  Roll.  Abr.  129 ;  Dany.  Abr.  241 ;  Stra.  573.  /3  Accord  without  satis- 
fection,  is  a  bad  plea ;  both  must  be  averred.     1  Wash.  C.  C.  R.  328 ;  3  Blackf.  353. gf 

If  in  covenant,  by  the  heir  of  the  reversioner  against  the  executor  of 
tenant  for  life,  for  not  repairing,  &;c.,  the  defendant  pleads  that  the  testa- 
tor died  19th  March,  and  that  the  22d  March,  concordat,  et  agreat, 
fuit  between  the  plaintiflf  and  defendant,  that  the  defendant  should 
quietly  depart  and  leave  the  possession  to  the  plaintiff,  and  that  in  con- 
siderations inde  the  plaintiff  did  agree  to  discharge  him  of  the  breach 
vn  non  reparandoy  and  shows  that  the  25th  March  he  did  depart,  &c.; 
this  is  no  good  plea,  because  the  concord  is  uncertain  as  to  the  time  of 
his  departure ;  and  though  he  shows  a  departure  within  five  days,  yet 
he  cannot  help  the  original  insufficiency  of  the  concord,  which  is  the 
foundation  of  alL 

Yelr.  124, 125.  Between  Sanford  and  CutcliiT;  adjudged  by  Yekerton  and  Croke : 
-and  Williams  said,  the  time  being  indefinite,  the  departure  ought  to  haye  been  inunedi- 
atelj.    Not,  IIQ,  &  C.  cited. 

F 
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(C)  Of  the  Form  and  Manner  of  pleading  Accords. 

In  an  assumpsit  for  wares  sold  and  delivered^  the  defendant  pleaded 
that  he  gave  and  delivered  imto  the  plaintiff  a  beaver  hdi,  in  satisfaction 
and  discharge,  kc.,  and  that  the  plaintiff  accepted  the  said  hat  in  full 
satisfaction  and  discharge  of  the  promises,  &c.  The  plaintiff  replied  pro- 
iestando  tliat  the  defendant  never  gave  him  any  such  hat  in  satisfaction 
and  discharge  of  the  said  promises,  pro  placUo  didt iihaX  he  never  ac- 
cepted a  beaver  hat  in  satisfsiction  and  discharge,  &c.  On  demurrer  it 
was  insisted  first,  that  the  issue  ought  to.  be  upon  the  giving  in  satisfac- 
tion, ajid  not  upon  the  receiving  in  satisfaction,  because  every  gift  or 
payment  must  be  directed  by  him  who  gives  or  pays,  and  not  by  him 
who  receives  it;  (a)  but  the  court  held  it  well  enough,  and  that  the  whole 
matter  concerning  the  payment,  as  well  as  the  acceptance  in  satisfac- 
tion, would  be  tried  upon  this  issue ;  as  to  the  objection  of  its  being 
pleaded  to  be  given  in  satis&ction  and  discharge  of  the  promises,  &LCy 
when  it  should  be  pleaded  in  satisfaction  of  the  money  mentioned  in  the 
promises,  and  not  of  the  very  promises,  the  court  held  it  of  no  weight. 

Young  T.  Ruddj  Garth.  347 ;  5  Mod.  86,  S.  C. ;  2  Salk.  637,  pi.  1,  S.  C. ;  Ld.  Raynu 
60,  S.  C;  (a)  Stra.  23, 1194. 

[It  hath  been  since  settled  that  this  is  the  proper  method  of  pleading: 
for  there  are  two  requisites  to  a  discharge,  namely,  payment  and  accept- 
ance ;  and  a  traverse  of  the  acceptance  is  an  argmnentative  denial  of  the 
payment.] 

Hawkahaw  y.  Rawlings,  Stra*  33 ;  Paine  v.  Masters,  Ibid.  573. 

II  Where  the  plaintiff  declared  for  tithes  bargained  and  sold,  and  the 
defendant  pleaded  that  before  the  exhibiting  of  the  plaintiff's  bill  the 
defendant  paid,  and  the  plaintiff  accepted,  a  sum  of  money  in  discharge 
and  satisfaction  of  the  promises  in  the  declaration,  and  the  plaintiff  re- 
plied a  latitat  sued  out  before  such  payment :  on  demurrer  judgment 
was  given  against  the  plea ;  because  it  appeared  by  the  replication  that 
the  plaintiff  had  sustained  damages  and  costs  by  reason  of  the  non-per- 
formance of  the  promises,  and  the  plea  did  not  allege  the  payment  to 
have  been  in  discharge  of  such  damages  and  costs. 

Francis  v.  Crywell,  6  Bapi.  &  A.,  886 ;  See  3  Johns.  R.  343,  Bird  ▼.  Ceritat 

Where  in  assumpsit  on  several  promises  the  defendant  pleaded  ac- 
cord and  satisfaction  of  the  cattse  of  action,  the  plea  was  held  bad  on 
special  demurrer,  since  it  did  not  go  to  the  whole  declaration. 

Hopkinson  ▼.  Tahourdin,  3  Chitt.  R.  303 ;  and  see  id.  334, 

Accord  and  satisfaction  may  be  given  in  evidence  on  the  general 
issue,  and  it  is  not  very  frequently  pleaded.  || 

1  Ld.  Rajm.  566;  4  Esp.  Ca.  181.  jSThe  plea  of  accord  and  satisfaction  should  state 
distinctly  what  was  given  in  satis&ction,  allege  delireiTf  and  expressly  aver  an  accept* 
anoe  in  satisfiietion  and  discharge.  State  Bank  v.  Littfejohn,  1  Der.  &  Bat.  665.  It 
must  also  show  that  the  plaintiff  received  something  valuable.  Dans  v.  Noaks,  3  J.  J. 
Marsh.  497.  Accord  ^d  satisfaction  is  ag^od  plea  to  debt  on  a  record  from  another 
state.  Hard  wick  v.  King,  1  Stew.  313.  The  lapse  of  twenty  years  after  breach  of  a 
covenant  against  encnmbrances,  is  prima  facte  sufficient  to  support  the  plea  of  aeoofd 
and  satisfactioa  to  an  action  on  the  covenant.    9  Pick.  64d.9f 
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The  design  of  entering  into  society  being  the  protection  of  our  per- 
sons and  security  of  our  property,  men  in  civil  society  have  a  right,  and 
indeed  are  obliged  to  apply  to  the  public  for  redress  when  they  are  in- 
jured ;  for  were  they  allowed  to  be  their  own  carvers,  or  to  make  repri- 
sals, which  they  might  do  in  the  state  of  nature,  such  permission  would 
introduce  all  that  inconvenience  which  the  state  of  nature  did  endure^ 
and  which  government  was  formed  to  prevent :  hence,  therefore,  they 
are  obliged  to  submit  to  the  public  the  measure  of  their  damages,  and 
to  have  recourse  to  the  law  and  the  courts  of  justice,  which  are  ap- 
pointed to  give  them  redress  and  ease  in  their  affairs ;  and  this  applica- 
tion is  what  we  call  bringing  an  action,  (a) 

(a)  Actio  nMl  aUud  eatquam  Jug  proaeqtiendi  in  judieio  quod  tibi  debeiw,  Co.  Lit. 
9S5 ;  or  a  le^l  demand  otone^s  right.  Cfo.  Lit.  285 ;  3  Inst.  40.  It  implies  a  recoYerf 
of,  or  Teatituuon  to,'Bomethiiig,  Co.  Lit.  389 ;  and  difTers  from  a  writ  of  error,  which  is  no 
actioii«  bat  only  a  commission  to  the  judges  to  examine  the  record,  &c.  Jenk.  35 ;  3  InsU 
40;  Yftlr.  209.  Yet,  if  by  writ  of  error  the  plaintiff  therein  may  recover,  or  be  restored 
to,  any  thing,  it  may  be  released  by  the  name  of  an  action.  Co.  fjit.  288,  b.  Vide  for  thi» 
S  Rolf.  A9r.  405.  The  suit  till  judgment  is  properly  called  an  action,  but  not  after;  and 
tbewfore  a  release  of  all  actions  is  regularly  no  bar  of  an  execution.  Co.  Lit.  3889  a; 
RolL  Abr.  291.  , 

Under  this  head  we  shall  briefly  take  notice, 

(A)  Of  the  different  Kinds  of  Actions. 

(B)  In  what  Cases  an  Action  will  lie,  and  for  whom,  and  against  whom. 

(C)  In  what  Cases  distinct  Things  may  be  laid  in  the  same  Action* 


(A)  Of  the  different  Kinds  of  Actions. 
Actions  are  divided  into  criminal  and  civil 

Co.  Lit.  284 ;  2  Inst.  40. 

Criminal  are  either  to  have  judgment  of  death,  as  appeals  of  death, 
robbery,  &c. ;  or  only  to  have  judgment  of  damages  to  the  party,  fine 
to  the  king  and  imprisonment,  as  appeals  of  mayhem^  &c. 

2  Wooddes.  487. 

Civil  actions  are  again  divided  into  real,  personal,  and  mixed. 

Co.  Liu  284 ;  2  Inst.  40.  f^  Actions  are  either  real  or  personal,  according  as  the  thing 
to  be  recovered  is  either  real  or  personal.  The  nature  of  the  defence  to  the  action 
■akes  no  difference.  Willes.  134.  See  4  Bos.  &  P.  267.  Where  an  action  is  founded 
OB  piirit^  of  estate,  it  is  local ;  where  on  pririty  of  contract,  it  is  transitory.  Therefore, 
assmnpsit  may  be  brought  in  one  state  for  the  use  and  occupation  of  lands  in  another. 
So  actions  of  debts  or  covenant  between  lessor  and  lessee,  for  the  recoTery  of  rent,  being 
founded  on  pririty  of  contract,  are  transitory.  So  is  covenant  by  the  assignee  of  the 
leveision,  hot  debt  is  not.  Henwood  y.  Cheeseman,  3  S.  &  R.  502,  503 ;  Corporation 
r.  Dawson,  2  Johns.  Cas.  335;  Low  y.  Hallett,  2  Caines  R.  374.  gf 

And  here  it  may  be  proper  to  inquire  a  little  into  the  nature  of  those 
real  actions  which  were  formerly  in  use,  and  how  they  came  to  be 
discontinued. 
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(A)  Of  the  different  Kinds  of  Actions. 

Actions  real,  or  relating  unto  lands,  are  either  droitural^  that  is,  of 
the  right  of  the  ancestor;  or  possessory,  which  complain  of  the  violation 
of  a  right  of  which  the  parties  themselves  were  possessed. 

[This  is  not  the  true  distinction  between  droitural  and  possessory  action.  Whether 
the  action  be  droitural  or  possessory  depends  not  upon  whether  it  complain  of  an  injniy 
to  the  demandant  himself  or  to  his  ancestor,  but,  whether  it  seek  to  recover  the  property 
or  the  possession.  If  the  former,  the  action  is  droitural  i  if  the  latter,  it  is  possessory. 
Finch  has  stated  this  correctly.  **  Real  actions,'*  says  he,  *'  whei^  a  freehold  shall  be 
recovered,  we  possessory,  or  in  the  right.  Possessory,  which  are  to  recover  a  possession, 
as  all  assizes,  writs  of  ayel,  besayel,  and  cosiffnage.  In  the  right,  which  are  to  recover 
a  possession  mixed  with  the  right.  And  both  these  may  either  be  of  a  possession  or 
right  in  himself,  or  descended  from  his  ancestors,  which  we'  call  ancestral.  Real  actions 
in  the  right,  are  either  founded  on  the  right,  or  for  the  mere  right."  Tinch's  Law,  257, 
258.  Note — The  part  referred  to  in  the  first  Institute  in  support  of  the  doctrine  of  the 
text,  tnz.  I  Inst  164,  is  not  at  all  referable  to  it,  nor  is  the  editor  aware,  that  it  is  war- 
ranted by  any  passage  in  that  book.]     [jSee  Black.  Com.  b,  3,  c.  10.|| 

The  law  always  distinguished  between  a  right  of  entry  and  a  naked 
right  to  the  land  itself;  and  therefore  there  were  different  remedies.  To 
recover  the  naked  right,  the  law  gave  only  a  writ  of  right;  and  in  this 
action,  the  defendant  at  his  election  might  put  himself  upon  his  country 
or  wage  battle.  But,  when  the  disseisee  had  a  right  of  entry,  it  was 
presumed  that  the  disseisin  was  fresh  and  recent ;  and  therefore  the  trial 
was  coram  paribus  curtis.  But,  if  the  disseisee  did  not  come  till  the 
heir  was  seated  in  the  possession,  and  had  paid  relief  to  the  lord,  then 
the  entry  of  the  disseisee  was  taken  away,  and  his  title  became  doubt- 
ful ;  and  then  they  appealed  to  Providence  in  such  decisions ;  and  if  any 
freeman  would,  with  his  own  body,  defend  the  title  of  the  possessor, 
the  demandant  was  obliged  to  find  a  champion  to  enter  the  lists  with 
him. 

Booth,  99 ;  Co.  Ent.  182 ;  1  H.  6,  7. 

But  to  recover  the  right  of  possession,  the  ancient  way  was  by  writ 
of  entry.  Where  the  process  was  by  summons  grand  cape  before  ap- 
pearance, and  petit  cape  afterwards,  as  in  the  writ  of  right,  and  the 
general  issue  was  disseisivit  vel  nan  disseisivit;  and  this  issue  was  tried 
by  a  jury,  because,  when  the  disseisin  was  fresh,  they  did  not  put  it  upon 
the  hazard  of  a  battle,  as  they  did  in  those  cases  where  the  long  pos- 
session had  made  the  right  doubtful. 

Booth,  177,  179.    ||  See  Roscoe  on  Real  Actions.jl 

But  in  the  writ  of  entry  they  recovered  no  damages:  for  that  such 
writ  only  demanded  the  freehold,  and  was  not  mixed  with  the  person- 
alty ;  and  therefore  to  recover  the  profits  which  are  merely  personal^ 
they  had  an  action  of  trespass,  wliich  was  the  proper  remedy  for  the 
damages  sustained. 

Booth,  175;  2  Inst.  289. 

There  were  anciently  only  three  sorts  of  writs  of  entry;  one  was 
against  the  disseisor  himself;  the  other  was  against  his  feoffee,  which 
was  called  the  u)rit  of  entry  in  the  per;  the  third  was  after  a  second 
alienation,  which  was  called  a  writ  of  entry  in  the  per  and  cut;  but 
the  statute  of  Marlb.  cap.  30,  gave  a  writ  of  entry  in  the  post,  which 
did  not  lie  at  common  law  against  an  alienee  at  a  third  hand. 

F.  N.  B.  191;  Booth,  175;  2  Inst.  153;  3  Black.  Com.  c.  10, 181. 
And  as  a  man  might  have  brought  such  writ  of  entry  of  his  own  dis- 
seisin, so  he  might  have  brought  it  for  the  disseisin  of  his  father,  or  he 
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might  have  brought  it  for  a  disseisin  done  to  his  grandfather,  which  was 
called  a  writ  of  ayel^  or  a  disseisin  done  to  his  great-grandfather,  which 
was  called  a  writ  of  besayely  or  any  collateral  cousins,  that  were  more 
remote  than  brothers  and  sisters,  imcles  and  aunts;  nephews  or  nieces ; 
and  this  was  called  a  writ  of  cosinage. 
F.  N.  B.  191,  221 ;  Booth,  175, 176,  200 ;  3  Black.  Com.  185. 

But  because  the  process  in  a  writ  of  entry  became  tedious,  when 
such  actions  were  removed  out  of  the  lord's  court  into  that  of  the  king, 
and  thereby  the  process  which  issued  from  three  weeks  to  three  weeks 
in  the  lord's  court,  was  depending  so  many  several  terms  in  the  king's 
court,  therefore  the  assize  was  invented,  which  was  in  the  nature  of  a 
commission  to  put  the  disseisee  in  possession  by  trial  at  one  assizes ; 
and  this  was  so  sudden  and  inunediate  a  remedy,  that  the  writ  of  entry 
became  obsolete ;  and  therefore  when  the  assize  was  the  usual  remedy, 
the  writ  of  entry  began  to  be  called  a  ivrit  of  entry  in  the  nature  qf 
an  assize, 

GlanT.  c.  7,  S  17 ;  Fleta,  214,  215.    Vide  Jiiize. 

There  were  likewise  other  remedies,  as  the  formedon  in  remainder 
and  reverter y  and  a  formedon  in  descender^  which  were  given  by  the 
statute  de  donis^  which  created  estates-tail. 

So  the  writ  of  ouod  eidrforeeai  which  was  giyen  hy  a  statute  passed  in  the  same  year 
with  the  statute  ae  danU^  vis.  13  E.  1,  c.  4,  and  occasioned  by  it 

But  the  proceedings  of  these  real  actions  being  dilatory  and  expensive, 
and  in  many  cases  concluding  the  party  upon  one  trial,  a  more  commo- 
dious method  was  contrived  to  dispute  the  title  to  lands,  which  began 
in  the  reign  of  Henry  the  Seventh  in  this  manner ;  by  forming  a  term 
for  years,  and  then  the  lessees  bringing  an  ejectment  to  recover  the  term, 
and  thereby  to  assert  the  title  of  the  lessor  of  the  plaintiff:  before  this 
time,  if  a  termor  for  years,  who  only  claimed  as  a  bailiff  to  the  free- 
holder, had  been  ousted  of  his  possession,  he  had  only  a  remedy  to 
recover  damages  in  ejectment,  and  could  not  recover  the  term  itself  (a); 
but  in  the  reign  of  Henry  the  Seventh,  the  courts  of  equity  having 
obliged  such  wrong-doer  to  a  specific  restitution,  the  courts  of  law  like- 
wise gave  an  habere  facias  possessionem  to  recover  the  term  in  specie. 

F.  N.  B,  220.  Vide  head  of  Ejectment.  3  Black.  Com.  c.  11, 200;  Jenk.  Cent  p. 
(7.  See  the  Record  in  Rast.  252,  b.  (a)  The  term  itself  was  recoverable  only  by 
covenant  against  the  lessor.  Fitz.  Eject.  2  P.  6,  R.  2 ;  F.  N.  B.  145,  M.  So  early  as 
the  leign  of  Edward  the  Fourth  it  was  said  by  Fair&x  in  argument,  that  the  plaintiff*  m 
^edUmefirmm  should  recover  possession  of  Ms  term,  as  he  would  in  a  quare  ejedt  itfra 
tcrmifmm.     7  E.  4,  6,  b. 

Personal  actions  are  ex  contractu,  or  those  founded  on  contract,  as 
debt,  which  is  to  recover  the  thing  in  numero;  or  detinue,  which  is  to 
recover  the  same  in  specie;  or  (if  it  cannot  be  had)  its  value,  and  also 

\  damages  for  the  detention ;  and  actions  of  account,  covenant,  asst^mpait, 

quantum  meruit,  quantum  valebat,  and  annuity. 

'  Or  ex  delicto,  as  trespasses  founded  on  force,  which  are  trespasses  tA 

tt  armis;  or  Mpon  fraud,  which  are  actions  upon  the  case.  (6) 

\  l{b)  There  are  many  actions  on  the  ease  which  are  not  founded  on  frauds  as  actions  for 

j  bjories  to  incorporeal  hereditaments  and  rights,  for  injuries  to  reputation  by  libel  and 

I  slander,  for  injuries  arising  from  negligent  acts  of  the  defendant  himself  and  of  his 

1^  serrants,  and  for  various  breaches  of  legal  duty.    See  further,  as  to  the  distinction  be- 

tween actions  of  trespass,  and  trespass  on  the  case^  tit  Trupass^  (A,)  and  see  next  page. 
Vol.  I.— 9  f  2 
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(B)  In  what  Gases  an  Action  will  lie,  &c. 

Therefore,  if  a  man  gets  the  goods  or  chattels  of  another  by  lawfdl 
means,  jas  by  bailment,  borrowing,  or  pledging,  he  cannot  have  an  action 
of  trespass^  but  must  bring  detinue  or  trover,  because  the  party  had  not 
violated  his  possession. 

So,  where  a  man  comes  to  buy  goods,  and  they  agree  upon  a  price 
and  a  day  for  the  payment,  and  the  buyer  takes  them  away,  trover  does 
not  lie,  but  an  assumpsit  for  the  money,  because  the  property  was 
changed  by  a  lawful  bargain, 

/i  For  the  non-performance  of  a  contract  to  pay  a  certain  sum  in  articles 
of  merchandise,  the  action  should  be  case,  and  not  debt. 

Stroud  T.  Shimes,  3  Halst.  134.  ^ 

If  I  borrow  a  horse  to  go  to  Dover,  and  go  to  other  places,  the  owner 
may  have  an  action  on  the  case  against  me,  for  exceeding  the  purposes 
of  the  loan :  for  so  far  it  is  a  secret  and  fallacious  abuse  of  his  property; 
but  no  general  action  of  trespass,  because  it  is  not  an  open  and  violent 
invasion  of  it. 

Roll.  Rep.  128. 

Where  the  act  is  lawful,  (a)  as  the  fixing  of  a  spout,  and  the  conse-^ 
quence  is  injurious,  the  remedy  is  by  case,  and  not  trespass. 

8  Mod.  372;  2  Ld.  Ra^.  1399;  Fortesc.  212;  1  Stra.  634.  0(a)Tlie  lawfulness  or 
unlawfulness  of  the  act  is  not  the  criterion  between  the  action  of  trespass  and  on  the 
case.  See  2  Black.  R.  894 ;  3  Wils.  499,  Scott  ▼.  Shepherd ;  where  instances  are  put 
by  Blackstone,  J.,  in  which  trespass  lies  for  the  consequences  of  a  lawful  act,  and  where 
case  may  be  brought  for  the  consequences  of  an  unlawful  one.  The  distinction  is  between 
direct  or  immedtaU  injuries  on  the  one  hand,  and  mediaU  or  consequential  injuries  on  the 
oikev*  Trespass  never  lay  for  the  latter.  lb.  And  see  tit.  Treapan^  (A,)  and  the 
cases  there.!  \ 

(B)  In  what  Cases  an  Action  will  lie,  and  for  whom,  and  against  whom. 

It  is  clear  that  for  all  injuries  done  to  a  man's  person,  reputation,  or 
property,  he  shall  have  an  action,  and  that  for  every  right  he  is  to 
have  a  remedy ;  for  want  of  right  and  want  of  remedy  are  the  same 
thing.* 

It  is  also  agreed,  that  where  a  person  has  several  remedies,  he  may 
choose  which  he  pleases;  but  he  cannot  devise  or  lay  hold  on  any 
but  those  prescribed  by  the  laws  of  his  country ;  for  if  this  were  allowed, 
it  would  be  constituting  as  many  actions  as  there  are  men,  which  would 
be  highly  inconvenient. 

Co.  Litt.  145;  Stile,  4.  ^  It  is  a  general  rule  that  when  a  new  remedy  is  given  by 
statute,  unless  the  statute  takes  away  the  common  law  remedy,  the  plaintiff  has  his  elec- 
tion to  adopt  either.  4  Halst.  384;  5  John.  175;  16  John.  220;  1  Call,  243;  6H.&J. 
383;  2  Greenl.  404;  5  Greenl.  38;  10  John.  389;  3  Day,  16.  gf 

But  in  this  the  great  difficulty  is,  when  a  man  shall  be  said  to 
have  suffered  an  injury,  or  to  have  such  a  right  as  will  entitle  him  to 
an  action.  And  here  the  rules  established  by  that  society,  of  which 
he  is  a  member,  must  govern;  and  therefore,  though  a  man  has  a 
right,  yet  if  he  be  barred  by  the  statute  of  limitations,  he  can  have  no 
remedy. 

So,  if  I  promise  by  word  only  to  convey  lands,  or  to  give  goods, 
without  delivering  possession,  or,  if  I  promise  to  build  a  house  without 
consideration,  {b)  &c.,  though  by  the  laws  of  nature  these  promises  are 
binding,  yet  no  action  lies;  for  without  deed  duly  sealed  and  executed, 
or  without  consideration> no  property  is  altered;  and  every  such  pro- 


ACTIONS  IN  GENERAL.  67 

(B)  In  what  Cases  an  Action  will  lie,  kc. 

mise  is  esteemed  in  the  eye  of  the  law^  to  be  nudum  pactum  unde  non 
oritur  actio. 

Ydr.  196;  Cro.  Car.  970;  Brownl.  Ill;  6  Co.;  18  Roll.  Abr.  9.  (6)Bat,if  aoar> 
peoler  cmdertakes  to  build  a  house  for  me,  and  does  it  ill,  an  action  on  the  ea$e  lies  against 
Mm.  Kel w.  78  ;  Roll.  Abr.  9.  So,  if  a  carpenter  promises  to  repair  my  house  before 
mich  a  day,  and  does  not  do  it,  by  which  the  nouse  falls,  an  action  on  the  cau  lies.  RolL 
Abr.  9 ;  bat  for  this  ride  jiuumptit  and  Jction  on  the  Ca»e, 

So,  in  cases  where  there  may  be  damnum  absque  injuriA,  the  party 
can  have  no  action;  as  if  a  school  be  set  up  in  the  same  town  where  an 
ancient  school  has  been  time  out  of  mbid,  by  which  the  old  school  re- 
ceives damage,  yet  no  action  Ues. 

Roll.  Abr.  107;  1  Mod.  69;  Noy,  184.    /8  It  is  a  general  rule  that  in  order  to  found 

an  action  there  must  be  damnum  cum  injurid,  except  in  some  few  particular  cases* 

Actual  damages  must  be  sustained.     1  H.  Bl.  206;  4  T.  R.  130;  1  Bos.  &  P.  487;  9 

Mass.  111.   Hence  no  action  lies  against  a  jud^  or  magistrate,  for  an  erroneous  Judicial 

opinion  or  act,  in  a  case  over  which  he  has  jurisdiction.     1  Day,  315 ;  3  Marsh.  76;  1 

South.  74;  9  Conn.  113;  1  N.  H.  Rep.  374;  1  Root,  211;  3  Caines,  170;  6  John. 

S82;  9  John.  395;  11  John.  150;  2  N.&  M.  168.   Where  a  man  digging  under  a  party 

wall,  in  order  to  place  his  foundations  deeper,  and  in  so  doing  does  an  injury  to  his 

neighbonr's  property,  having  used  due  care  and  diligence,  he  is  not  liable  to  any  conse* 

sequential  damages  which  may  ensue.   Panton  v.  Holland,  17  John.  92.  Vide  12  Mass. 

320 ;  9  N.  H.  I^p.  534.    It  is  a  principle  that  one  cannot  recover  for  an  injuiy,  even 

for  the  gross  negligence  of  another,  unless  he  be  free  from  culpable  negligence  on  his 

own  part.     Bush  v.  Brainard,  1  Cowen,  78;  Harlow  ▼.  .Humiston,  6  Cowen,  169 1 

Washburn  T.  Tracy,  2  Chip.  128;  Noyes  v.  Af  orris,  1  Verm.  353;  Smith  v.  Smhh,  3 

Pick.  631 ;  Lane  v.  Crombie,  12  Pick.  177;  Buckle  v.  Dry  Dock  Co.,  2  Hall,  151.  gf 

So,  if  I  retain  a  master  in  my  house  to  instruct  my  children,  though 
this  may  be  to  the  damage  of  the  conunon  master,  yet  no  action  lies. 
11  H.  4,  47;  Roll.  Abr.  107. 

[If  I  throw  out  windows  in  my  house,  which  overlook  my  neigh- 
bour's house,  and  break  in  upon  that  privacy  which  he  before  enjoyed, 
yet  no  action  lies. 

Nonis  V.  Rojle,*  Tr.  37 ;  Geo.  3,  C.  P.  The  case  of  Cherrinffton  v.  Abney,  2  Yem. 
646,  was  cited  in  the  argument,  but  the  court  thought  it  deserved  no  attendon.  See  th^ 
note  to  this  case  in  Mr.  KaiUiby*s  valuable  edition  of  Vernon. 

No  action  lies  for  the  fees  of  a  counsel,  or  physician ;  they  being  given 
as  a  m^re  gratuity. 

Black.  Com.  38;  Chorley  v.  Bolcot,  4  Term  R.  317;  3  Atk.  332.  /Sin  Pennsylva- 
nia an  acdon  can  be  supported  by  an  attorney  or  counsellor  for  his  fees,  and  where  there 
is  no  special  agreement  he  can  recover  on  a  quantum  meruit.  Gray  v.  Brackenridge,  3 
Pemui.  IL  75,  overmlin?  Mooney  v.  Lloyd,  5  S.  &  R.  412;  Foster  v.  Jack,  4  Watts, 
334 ;  Addis.  49.  The  law  seems  to  be  the  same  in  Delawarei  Stevens  v.  Monges,  1 
Harring.  137.  Vide  1  M^Cord,  149 ;  2  Dana,  228.  In  Tennessee  an  attorney  can  main- 
tain an  acdon  for  his  services.  Newman  v.  Washington,  Mart.  &  Yerg.  79.  Yide  9 
Cowen,  57;  11  John.  547;  1  Pick.  R.  415;  4 Litt.  417;  6  Monr.  392;  2  Mason,  119.0^ 

The  parties  to  civil  suits  are,  individuals,  who  must  be  particularly 
named,  bodies  corporate,  and  persons  quasi  incorporated,  rendered  liable 
to  be  sued,  and  capable  of  suing  by  the  provisions  of  particular  acts  of 
parliament,  (a)  The  inhabitants  of  a  county  or  district,  unless  so  imbo- 
died,  cannot  be  called  upon  to  answer  civilithr  for  an  injury  sustained 
in  consequence  of  any  breach  of  their  public  duty ;  for  collectively, 
and  qud,  inhabitants,  they  are  not  otherwise  objects  of  civil  juris- 
diction.] 

RosmII  v.  The  Men  of  Devon,  2  Term  R.  667.  (cO  Such  are  the  statutes  of  hue  and 
«ry,  fte.  ^  No  action  can  be  maintained  against  A  B,  and  company^  without  namingf 
ihe  parties.    8  T.  R.  508 ;  nor  by  them.    8  Caines,  170.    Bnt  when  two  psrtnsn  d^ 
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(B)  In  what  Cases  an  Action  will  lie,  &c. 

daied  on  a  note  made  to  them  hy  the  name  of  C,  D,  and  Co.\  by  name  of  C  and  D,  trad- 
ing under  the  name  of  C,D,  and  Co.,  it  does  not  necessarily  imply  that  there  were  other 
partners  of  Uiis  firm.  Gamer  v.  Tiffany,  Minor,  167.  See  Dorse^  v.  Lawrence,  Hardin, 
606.  Copartners  must  sue  and  be  sued  in  their  proper  names ;  it  is  not  sufficient  to  use 
the  style  of  the  firm.  1  Penn.  75, 137;  3  Penn.  984:  3  Caines,  170;  5  Halst.  S95;  6 
MunfTsiS;  8  Yetg.  101 ;  10  S.  &  R.  357.  Qtuare^  whether  a  sovereign  state  can  be 
floed.  3  Yes.  Jr.  431 ;  2  Dall.  407 ;  1  Dall.  77,  n.  To  entitle  a  foreign  government  to 
sue,  it  must  have  been  recognised  by  the  government  of  this  country.  3  Wheat.  334 ; 
Story,  %.  PI.  $  55;  see  4  Cranch,  273;  9  Yes.  347;  10  Yes.  354;  11  Yes.  383.  See 
as  to  suits  by  and  against  corporations  and  quasi  corporations,  how  the  parties  must  be 
named.   3  Conn.  1 ;  16  Mass.  147;  3  Hamm.  337;  3  Cowen,  770.  gf 

As  the  law  grants  redress  for  all  injuries,  and  gives  a  remedy  for  every 
kind  of  right,  so  it  is  op^  to  all  kinds  of  persons,  and  none  are  ex- 
cluded from  bringing  an  action,  except  on  account  of  their  crimes  or  their 
country ;  as  men  attainted  of  treason  or  felony,  popish  recusants,  per- 
sons outlawed  or  excommunicated,  convict  in  a  prasmunirey  or  alien 
enemies. 

Co.  LitL  138. 

A  man  that  hath  a  special  and  limited  property  in  goods,  as  a  carrier 
that  hath  goods  delivered  to  him,  a  sheriff  who  hath  levied  goods,  a 
bailee  who  hath  goods  in  his  keeping,  &c.,  shall  have  actions  against 
strangers  who  take  them  away,  because  they  are  answerable  in  damages 
to  the  absolute  owner. 

2  Bulst.  311 ;  Sid.  438;  Mod.  30;  3  Sand.  47;  3  Keb.  588;  Yelv.  44;  3  Term.  R. 
594.     I  See  tit.  TVespaaa,  (C.)  Trover^  (C.)|| 

So,  a  man  who  has  cause  of  action  against  two,  may  bring  it  against 
which  he  pleases :  as,  if  A  takes  the  goods  of  C,  and  B  takes  them 
from  A,  C  shall  have  his  action  against  A  or  B  at  his  election,  because 
both  damnified  C  in  their  taking. 

Cfo.  Jac.  73. 

So,  if  two  of  the  sheep  of  A  have  been  lost,  and  one  of  them  is  found 
again,  and  the  shepherd  of  A  affirms  it  to  be  one  of  them,  whereupon 
A  pays  for  the  feeding  of  it,  and  causes  it  to  be  shorn  and  marked  with 
his  own  mark,  and  after  the  shepherd,  knowing  this  to  be  the  sheep  of 
A,  falsely  and  fraudulently  affirms  to  the  bailiff  of  the  manor,  to  which 
waif  and  stray  belong,  that  the  said  sheep  is  a  stray,  whereupon  the 
said  bailiff  seizes  it,  &lc.,  A  may  have  an  action  against  his  shepherd, 
for  that  by  his  false  practice  he  hath  created  a  trouble,  disgrace,  and 
damage  to  him ;  and  though  he  hath  good  cause  of  action  against  the 
bailiff,  yet  this  will  not  excuse  the  shepherd. 

Alleyn,  3;  Newman  and  Zachary,  Roll.  Abr.  101,  S«  C 

II  So,  if  A  positively  state  to  the  commander  of  a  pressgang  that  B 
is  liable  to  the  impress  service,  who  in  truth  is  not  so,  and  B  in  conse- 
quence is  impressed,  A  may  be  sued  in  tre^ass  and  false  imprisonment 
by  B.    w^/t/dr,  it  seems,  if  A  had  only  said  he  believed  B  was  liable.jj 

Flewster  v.  Rc^le,  1  Camp.  187 ;  and  see  6  Term.  R.  315. 

So,  if  one  slander  my  title,  whereby  I  am  wrongfully  disturbed  in  my 
possession,  though  I  have  remedy  against  the  trespasser,  yet  I  may  have 
an  action  against  him  who  caused  the  disturbance. 

Alleyn,  3.  ||  But  in  Yicars  v.  Wilcox,  8  East,  1 ;  it  was  held  that  it  is  not  sufficient 
to  prove  a  mere  wrongful  act  of  a  third  party  as  the  consequence  of  the  slander;  for  the 
plaintiff  may  have  his  remedy  against  him.  The  damage  must  be  the  legal  and  natural 
consequence  of  the  slander;  and  see  Cxo.  Jac.  471 ;  2  Bos.  U  Pull.  884 ;  and  tiL  Slander 


ACTIONS  IN  GENERAL.  «• 

(C)  When  distinct  Things  may  be  laid  in  same  Action. 

/G),  where,  see  the  cases  as  to  slander  of  title.)  { If  a  man  rents  certain  tolls,  and  by 
wnting  agrees  to  pay  the  rent  «*  to  the  treasurer  of  the  commissioners,"  no  action  for  the 
rent  can  be  maintained  in  the  name  of  the  treasurer.  It  is  not  a  contract  with  him,  but 
with  the  commissioners  through  the  medium  of  their  officer;  and  they  alone  can  sustain 
the  action.  3  Bos.  &  Pul.  147,  Piggot  y.  Thompson.  An  attorney  in  fact  must  sue  in 
the  name  of  his  principal.   1  Hen.  &  Mun.  471 ;  1  Penn.  380.} 

If  there  are  several  proprietors  of  a  ship  which  hath  usually  trans- 
ported goods  for  hire,  and  a  master  placed  therein  by  the  part-owners, 
who  hath  60/-  wages  for  every  voyage  from  London  to  T,  and  J  S 
without  making  any  contract  with  the  part-owners,  and  none  of  them 
being  present,  deliver  certain  goods  on  board  to  the  master,  to  be  carried 
for  hire  from  London  to  T,  and  the  ship  safely  arrives  there,  but  the 
goods  are  spoiled  through  the  neglect  of  the  master,  an  action  lies 
against  the  part-owners ;  for  though  the  master  is  chargeable  in  respect 
of  his  wages,  so  are  the  proprietors  in  respect  of  the  freight,  at  the  elec- 
tion of  the  plaintiff. 

Carth.  58 ;  Boson  and  Standford,  3  Salk.  440,  pi.  I ;  3  Ley.  258 ;  3  Mod.  321,  S.  C. 
Show.  29 ;  Vera.  297,  298,  465 ;  2  Vera.  643 ;  8  Mod.  89 ;  12  Mod.  446 ;  Stra.  505. 
But  QtisBre  whether  all  the  part-owners  are  not  to  be  sued ;  but  clearly  if  they  are  not,  it 
mast  be  pleaded  in  abatement.  Stra.  553,  822 ;  2  Black.  R.  947.  ||  U  is  settled  that  if  • 
the  8«tioa  in  each  case  be  brought  in  asaumpsiU  all  the  partpowners  must  be  joined,  or 
the  non-joinder  may  be  pleaded  in  abatement,  but  it  cannot  be  otherwise  objected  to.  If 
the  action  be  shaped  in  tort  against  the  defendants  as  common  carriers,  according  to  the 
custom  of  the  realm,  then  it  seems  the  non-joinder  of  some  parties  cannot  be  objected  to 
at  all.  See  3  New  R.  454;  12  East,  89,  452;  2  Marsh.  485;  3  Brod.  &  Bing.  54. 
Bnt  if  the  defendants  are  not  common  carriers,  and  the  action  is,  in  fact,  founded  on  the 
contract  to  convey  the  goods,  then,  though  the  form  of  action  be  in  iort^  still  it  is  suh- 
atantially  an  action  of  contract,  and  the  non-joinder  of  some  parties  may  be  pleaded  in 
abatement.  Ibid.;  and  see  anUy  Matement^  and  Abbott  on  Shipping,  95,  (5th  ediL)|| 

II  An  attainted  person  is  liable  to  civil  suits ;  but  he  ought  not  to  be 
charged  without  leave  of  the  court,  or  of  a  judge.  || 

Maedonald^s  case,  Fost  Cr.  L.  61 ;  Co.  Entr.  246,  a,  b ;  Cro.  Eliz.  516 ;   Co.  Entr. . 
S48;  2  Anders.  38 ;  Moor.  753 ;  3  Inst  215. 

(C)  In  what  Cases  distinct  Things  may  be  laid  in  the  same  Action. 

« 

The  distinction  herein,  with  respect  to  real  actions,  depends  on  the 
different  kinds  of  writs ;  for  all  original  writs  are  of  two  sorts^  viz,  breve 
natninatutn  et  innominatum.  The  first  contains  the  time,  place,  and 
demand,  very  particularly ;  and  therefore  in  such  writ  several  lands  by 
several  titles  cannot  be  demanded  in  the  same  writ.  The  other  con- 
tains only  a  general  complaint,  without  expressing  time,  damages,  &c., 
as  the  writ  of  trespass  quare  clausumfregit,  4'C.^and  therefore  several 
lands  coming  to  the  demandant  by  several  titles,  may  be  demanded  in 
such  writ. 

8  Co.  87;  bat  for  this,  vide  F.  N.  B.  209;  Owen,  11;  Kelw.  105;  Dyer,  145;  2 
Bnywnl.  274. 

As  to  personal  actions,  the  difference  arises  from  the  above-men- 
tioned division  of  personal  actions,  viz.,  such  as  are  ex  contractu,  and 
such  as  are  ex  delicto,  or  founded  on  a  tort;  therefore  debt  on  an  obli- 
gation and  on  a  muiuatus  may  be  joined,  because  the  writ  is  general, 
and  the  declaration  upon  both  will  be  warranted  by  the  authority  given  by 
Che  general  words  of  the  writ.   So,  debt  and  detinue  may  be  joined  in  the 
sazne  writ,  because  there  are  writs  in  the  register,  in  which  they  are  both 
comprised  in  the  same  writ.    So,  debt  upon  a  lease  and  for  clothes,  they 
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being  in  the  ^ords  of  the  same  writ.  But  debt  and  account,  or  debt  and 
trespass  {a)  cannot  be,  joined. 

Cro.  Car.  20,  316;  Vent  366;  Keb.  847;  Bro.  Joinder  in  Action^  97;  Register,  95, 
139.  (a)  The  true  reason  why  actions  mav  or  may  not  be  joined,  is  not  the  difierence 
of  the  defendant's  pleas ;  for  if  that  were  the  reason,  debt  uoon  an  obligation,  to  which 
the  plea  is  non  est  factum^  and  on  a  muiwd\M^  nil  debet^  could  not  be  joined :  therefore 
the  tnie  reason  arises  from  the  difierence  of  the  process,  and  the,  fines  paid  on  taking  out 
the  original;  for  in  debt  the  old  process  was  summons,  attachment,  and  distress,  and  on 
taking  out  the  original  a  fine  was  paid  to  the  king,  which  was  in  proportion  to  the  sum 
demanded ;  but  in  trespass  the  process  was  a  capias^  because  the  man  that  had  commit- 
ted a  tort  might  be  supposed  to  fly  from  justice ;  and  in  this  action  the  court  set  a  fine 
on  him  in  proportion  to  his  ofience,  and  levied  it  by  a  capiatur,  Gilb.  Hist.  C.  P.  6. 
j8The  rule  as  to  joinder  is,  that  when  the  same  plea  may  be  pleaded,  and  the  same  judg- 
ment giyen  on  all  the  counts  of  the  declaration,  or  when  the  counts  are  all  of  the  same 
nature,  and  the  same  judgment  is  to  be  given  upon  them  all,  the  pleas  be  dififerent ;  as  in 
the  case  of  debt  upon  bond  and  simple  contract,  they  may  be  jomed.  3  Saund.  117,  e ; 
10  John.  402;  16  John.  146;  18  John.  443.ar 

In  personal  actions  several  wrongs  or  trespasses  may  be  joined,  be- 
cause they  may  be  comprised  in  the  same  writ,  and  so  may  several  ac* 
tions  on  ^e  case,  where  the  case  is  of  the  same  kind ;  as  an  action  fqr 
a  fraud  on  the  delivery  of  the  goods,  and  oh  the  warranty  of  the  same 
goods,  being  both  on  tbe  contract  So,  against  a  conmion  carrier  on  the 
custom  of  the  reahn,  and  trover  may  be  joined,  because  both  on  the 
tort  J  it  being  a  violation  of  the  custom  not  to  deliver  the  charge,  {b) 

8  Co.  87;  Jenk.  211;  3  Lev.  93;  Raym.  233.  [(5)  The  difiiculty  as  to  what  counts 
may  be  joined  in  the  same  declaration  hath  at  length  met  with  an  easy  solution :  any 
counts  thai  admit  of  the  same  plea^  and  are  followed  by  the  same  judgment,  may  be  in- 
cluded in  the  sarne  declaration ;  but  counts  which  require  a  different  plea,  or  receive  a 
different  jud^ent,  cannot  be  joined ;  and  yet  the  cause  of  action  comprised  in  such 
counts  may  m  both  cases  be  the  same.  Thus,  a  count  against  a  carrier  on  the  custom 
of  the  realm  and  one  in  trover  may  be  joined,  because  the  plea  and  the  judgment  proper 
to  both  are  the  same ;  but,  instead  of  the  count  upon  the  custom  of  the  realm,  let  a  count 
in  assumpsit  be  substituted  against  the  carrier,  and  trover  cannot  be  joined  with  it;  be- 
cause the  plea  to  each  is  different  Brown  v.  Dixon,  1  Term  R.  676 ;  Mast.  v.  Goodson, 
3  Wils.  354;  Dickon  v.  Clifton,  2  Wils.  319.]  ||In  extending  the  rule  beyond  what 
the  cases  cited  warrant,  the  above  note  is  not  accurate,  for  there  are  cases  where  counts 
may  be  joined,  although  the  plea  is  different;  thus,  debt  on  bond  and  on  a  mutuatus^ 
and  debt  on  bond  and  on  judgment,  may  clearly.be  joined.  And  even  taken  only  affirm- 
atively, the  rule  is  not  universally  true,  that  where  the  plea  is  the  same  and  the  judg- 
ment the  same,  the  actions  may  be  joined ;  for  this  is  me  case  with  Uie  actions  of  tres- 
5 ass,  and  trespass  on  the  case ;  the  plea  is  the  same,  and  tiie  judgment  in  each  is  for 
amages  and  costs ;  and  thouffh  in  general  the  judgment  in  trespass  is  quod  capiatur,  and 
in  case,  guod  sit  in  miserieorma^  yet  sometimes  there  is  an  entxy  of  a  capiatur  in  Case  as 
well  as  m  trespass.    See  Tidd.  Prac.  11.    And  yet  they  cannot,  in  general,  be  joined. 

2  Will.  Saund.  117,  c. ;  and  note  (c)  by  &e  last  learned  editors.] 

But  actions  founded  upon  a  tort  and  upon  a  contract  cannot  be  joined, 
as  assumpsit  and  trover  against  a  carrier ;  for  though  these  come  under 
the  general  head  of  actions  on  the  case,  yet  they  are  more  distinct  cases 
than  debt  and  account,  (c)  which  cannot  be  joined. 

3  Lev.  101, 103;  Keb.  69 ;  1  Sid.  244;  12  Mod.  73.    See  Ld.Raym.  38;  Salk.  10; 

3  Salk.  204 ;  5  Mod.  85 ;  Comb.  332.  (c)  Bro.  Joinder  in  Action,  97.  0^^^  i^  the 
carrier  be  sued  in  case  upon  the  custom  of  the  realm  a  count  in  trover  may  be  joined. 
Brown  v.  Dixon,  1  Term  R.  277.||  /8  Counts  in  trespass  vi  ei  armi$  and  trover  cannot  be 
joined,  16  John.  146;  nor  trover  and  detinue,  Willes,  118;  nor  a  count  on  a  promise 
by  husband  and  wife,  and  a  count  on  a  promise  by  the  wife  dum  sola,  16  John.  221. 
And  in  the  following  cases  it  was  held  the  counts  could  not  be  joined ;  namely,  a  count 
in  deceit  and  another  in  assumpsit  1  John.  503 ;  Taylor,  17 ;  1  Marsh.  435 ;  a  count 
for  a  cause  of  action  arising  durincr  testator's  life,  and  a  count  on  a  cause  arising  after 
his  death,  12  John.  349.    In  the  following  eases  it  was  held  the  counts  might  be  joined. 
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HollockT.  Powell,  3  Caines,  216;  Smith  v.  Ratherford,  2  S.  &  R.  358;  Chuich  t. 
Mnmfofd,  11  John.  479;  Baker  v.  Dumbolton,  10  John.  240;  Powers  v.  liilie,  KirbTy 
160.  In  geneial,  caosea  of  action  founded  upon  tort  and  upon  contract  cannot  be  joined; 
yet,  when  the  gist  of  the  action  is  tort,  the  declaration  wul  be  Talid,  although  it  allege 
that  the  tort  was  effected  by  means  of  a  contract.  Stoyel  y.  Wescott,  3  Day,  418;  o 
P.  Bolkley  y.  Storer,  2  Day,  35Uif 

If  trover  and  assumpsit  are  joined  in  one  action,  and,  upon  not  guilty^ 
the  jury  quoad  the  trover  find  for  the  defendant,  and  quoad  the  as- 
sumpsii  for  the  plaintiff,  yet  he  shall  not  have  judgment ;  for  these 
canDot  be  joined  in  the  same  action,  and  the  severance  by  the  jury  will 
not  help  it,  the  declaration  being  naught  at  first 

3  Ler.  99,  Bage  and  BromwelL 

One  action  will  lie  for  entering  the  house  of  the  plaintiff,  breaking  his 
chestS|  and  carrying  away  bis  goods,  and  for  beating  his  servant  per 
quod  sermtium  amisit 

Alleyn,9;  Stile,  43,202;  Ld.Raym.274;  Stn.  635;  land  see Ditebam t.  Boiid» 
2  ManL  &  S.  436,  aec.g 

II  And  so  also  for  entering  his  house  and  debauchii^  his  daughter  per 
quod  servi/iutn  amisit. \\ 
WoTsland  ▼.  Walton,  2  New  R.  476. 

If  in  an  action  upon  the  case  the  plaintiff  declares^  that  whereas  ac- 
eommodctss-it  to  the  defendant  a  gelding  ad  equitand,  ab  L  usque  Ey 
et  ibidem  salvo  deliberand.  to  the  plaintiff,  the  defendant  intending  to 
deceive  the  plaintiff,  rid  upon  the  said  gelding  from  L  to  E,  and  E  unto 
L  again^  and  by  that  riding  so  much  abused  the  said  horse,  that  he  be- 
came of  little  vsdue ;  and  though  the  plaintiff  at  E  demanded  a  redelivery 
of  the  said  gelding,  yet  the  defendant  refused,  and  yet  doth  refuse  to 
deliver  him,  and  hath  converted  the  said  gelding  to  liis  own  use ;  this 
declaration  is  not  good,  (a)  because  it  contains  distinct  matters,  for  part 
is  founded  upon  the  contract,  and  part  upon  the  tort,  which  axe  several 
causes  of  action. 

Gro.  Car.  20,  White  and  Risden.  (a)  But  the  plaintiff  had  judgment,  being  after 
Teidict;  bnt/Mr  Hobart,  the  defendant  might  have  demurred  for  the  doublenesa  of  the 
declaration. 

HAnd  so  where  a  count  stated  that  the  defendant  had  received  to 
plaintiff's  use  a  certain  sum  of  money  to  be  paid  by  defendant  to  plain- 
tiff on  request,  and  that  the  defendant  did  not  pay  on  request,  and  con- 
verted the  money  to  his  own  use,  the  count  was  held  bad  on  demurrer, 
it  not  being,  either  in  form  or  substance,  a  coimt  in  trover.  A  count 
stating  that  defendant  was  indebted  to  plaintiff  for  work  and  labour, 
and  being  indebted,  that  he  undertook  and  promised  to  pay,  &c,  whereby 
an  action  hath  accrued,  &c.,  is  not  a  good  count  in  debt,  and  cannot  be 
joined  with  counts  in  debt.  | 

Ortan  y.  Butler,  5  Bam.  &  A.  652;  and  see  1  New  R.  43;  6  East,  333 ;  Brill  y. 
Neele,  3  Bam.  &  A.  208.  /8  Although  trover  and  trespass  cannot  be  joined,  yet  a  coot* 
plaint  of  an  injury  arising  partly  from  a  breach  of  contract  and  partly  of  misfeasance,  to 
which  the  plea  is  not  guilty,  may  be  joined  with  troTer.  Smith  v.  Rutherford,  2  S.  & 
R.  358.  af 

An  ejectment  and  assault  and  battery  were  joined  in  one  writ,  and 
not  guilty  pleaded,  and  a  verdict  and  entire  damages  given  for  the 
plaintiff;  and  it  seems  to  have  been  aided  after  vetdict 

Hob.  249;  Brownl*  235,  S.  C,  and  Winch  held  the  writ  naught,  but  the  damage* 
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•  • 

being  found  seTerallj,  the  plaintiff  released  those  for  the  battery,  and  had  jadgment  for 
the  ejectment. 

Where  one  hath  a  right  to  recover  in  the  same  kind  of  action^  though 
he  derives  his  right  from  different  titles,  yet  being  conjoined  in  him,  he 
may  recover  in  one  action :  as  if  in  debt  upon  2  &  3  E.  6,  p.  1 3,  for  not 
setting  forth  tithes,  though  the  plaintiff  shows,  that  by  prescription  the 
rector  of  A  hath  had  two  parts,  and  the  vicar  of  A  the  third  part  of 
the  tithes  there,  and  that  the  said  rector  and  vicar,  by  several  leases,  did 
demise  to  the  plaintiff,  whereby  he  became  proprietarius  of  the  said 
tithes,  and  the  defendant  sowed,  &c.,  this  action  is  well  brought ;  for 
though  the  vicar  and  parson  could  not  join,  because  they  claim  severally 
by  divided  rights,  yet  when  both  titles  are  conjoined  in  one  person,  the 
matter  of  the  title  is  also  conjoined ;  and  this  being  a  personal  action  and 
founded  upon  a  wrong,  it  is  sulficient  to  show  generally,  that  the  plaintiff 
is  firmarius  or  proprietarius  of  the  tithes,  without  saying  by  what  title. 

Yely.  63 ;  Champemoon  ▼.  Hill,  Brownl.  86 ;  Cro.  Jac.  68 ;  Moor,  914 ;  Noy,  3,  S.  G. 

If  A,  being  seised  of  a  third  part  of  a  messuage,  &c.,  in  fee,  demises 
the  same  to  B  for  years,  who  assigns  to  C,  and  A  by  bargain  and  sale 
enrolled  conveys  his  reversion  to  D  and  his  heirs,  who  was  then  seised 
of  another  third  part  in  fee,  and  afterwards  the  said  D  leases  his  third 
part  also  to  the  said  C  for  years,  and  dies ;  and  his  heir  by  bargain  and 
sale  enrolled  conveys  the  reversion  of  the  said  two  third  parts  to  E  and 
his  heirs,  after  which  waste  is  done ;  E  {a)  may  bring  one  action  of 
waste  upon  these  several  leases,  for  that  the  interest  neither  of  the  terms 
nor  of  the  inheritance  was  severed  or  divided  to  several,  but  was  in  one 
person  at  the  time  when  the  waste  was  done. 

Poph.  24,  25;  Haydock  ▼.  Wamford,  Cro.  Eliz.  290;  Owen,  11,  S.  C.  (a)  And 
the  rather  because  the  assignment  of  waste  is  in  one  and  the  same  thing.  Per  Popham« 
Ch.  Just.    Vide  head  of  Wiaste, 

If  in  covenant  the  plaintiff  shows  that  A  was  seised  in  fee  of  one 
messuage,  and  possessed  of  another  for  a  certain  term  of  years  yet 
enduring,  and  let  both  to  the  defendant  for  a  less  tenn  of  years,  and  that 
the  defendant  did  covenant  to  repair,  &c.,  and  shows  that  A  by  one 
deed  did  grant  to  the  plaintiff  the  reversion  in  fee,  and  by  another  the 
reversion  for  years,  &c.,  and  that  after  the  houses  were  out  of  repair, 
&c.,  this  action  is  well  brought ;  for  as  upon  several  leases  or  upon 
several  grants  of  a  reversion  one  action  of  waste  lies,  so  for  the  same 
reason  one  writ  of  covenant  will  lie. 

Cro.  Jac.  329 ;  Pyot  and  Lady  St.  John,  Lev.  110,  S.  C.  cited. 

But  one  cannot  in  the  same  action  join  a  demand  against  one  in  his 
own  right,  and  a  demand  on  him  as  representative  of  another;  as  if,  in 
assumpsit  against  an  administrator,  the  plaintiff  declares  upon  a  sale  of 
goods  to  the  intestate  for  200/.,  and  upon  another  sale  to  the  defendant 
himself  for  27/.,  and  that,  upon  accoimt,  the  defendant  was  found  in- 
debted to  the  plaintiff  in  these  sirnis,  and  promised,  &c.,  the  declaration 
is  naught,  for  the  charge  being  in  several  manors,  viz.,  in  his  own  right, 
and  as  administrator,  it  ought  to  have  been  by  several  actions. 

Hob.  88 ;  Herrenden  and  Palmer,  And.  358,  S.  P.  For  this  vide  head  of  Exeeuion 
and  AdminUtraiors^  (O.) 

[Where  the  same  persons  are  assignees  of  two  bankrupts,  under 
separate  commissions,  they  cannot  join  in  the  same  action  a  joint  debt 
due  to  both  the  bankrupts,  with  separate  debts  due  to  each. 
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HancodL  and  othera,  assignees,  t.  Hayward,  3  Tenn  R.  433.  /8  By  the  eommon  law, 
mere  choaea  in  action  are  not  assignable.  Gieenby  y.  Wiloooks,  8  John.  1 ;  Coolidge 
T.  Ruggles,  15  Mass.  388.  Ayoluntary  assignee  of  a  simple  oontnct  debt  cannot, 
thasTore,  maintain  an  action  in  his  own  name.  Gathrie  r.  Waite,  1  Dall.  368.  See  1 
Wash.  C.  C.  R.  484 ;  11  John.  488.  And  a  right  of  action  for  a  tort  is  not  assignable. 
Gaidner  ▼.  Adams,  18  Wend.  297 ;  Commonwealth  t.  Faqua,  3  Litt.  41.  See,  also, 
1  Cisnch,  367 — 466.  The  assignee  of  a  foreign  bankrupt  cannot  bring  an  action  here 
m  his  own  name  to  recoyer  a  debt  due  to  the  bankrupt ;  tne  suit  must  be  in  the  name  of 
tbe  bankrupt.  3  John.  343.  See,  also,  3  John.  Gh.  R.  460;  8  Amer.  Jur.  388;  3 
Amer.  Jur.  306;  3  Wend.  358;  6  Binn.  353.  f/ 

But  where  the  same  persons  are  assignees  of  A  and  B,  and  likewise 
assignees  of  C,  and  they  declared  as  sxich  for  a  joint  demand  due  to  all 
the  bankrupts,  such  declaration  was  holden  good  upon  a  motion  in  arrest 
of  judgment.] 

Stieatfield  and  others,  assignees,  v.  Halliday,  3  Term  R.  779. 

g  But,  if  A,  B  and  C,  are  appointed  assignees,  under  three  separate 
commissions,  against  three  bankrupts,  they  cannot  sue  as  if  they  were 
joint  assignees  of  the  three  bankrupts,  or  it  is  a  ground  of  nonsuit. 

Rajr  ▼.  Bayies,  3  Moo.  3.  ^SThe  execntom  of  two  deceased  obligors  cannot  join  in 
bringing  the  same  action.    Watkins*  Ex'rs.  t.  Tate,  3  Call,  531.  gr 

Assignees  under  a  joint  commission  against  A  and  B,  in  suing  on  a 
separate  contract  made  with  A,  may  describe  themselves  generally  as 
the  assignees  of  A,  without  naming  B.|| 

Stonehouse  t.  De  SilTa,  3  Camp.  399;  Harrey  y.  Morgan,  3  Stark.  17.  /S  If  as- 
signees for  the  benefit  of  creditors  sell  the  ^roods  which  have  been  assigned  to  them,  the 
aetioii  for  the  price  of  the  goods  should  be  m  their  own  name ;  but  if  they  style  them- 
sdTes  **  assignees,^'  it  is  merely  suiplusage,  and  their  right  of  action  is  not  affected. 
Wilmarch  v.  Mountford,  8  S.  &  R.  134.  So  of  executors.  lb.  135.  See,  also,  Ray- 
mone  ▼•  Johnson,  11  Johns.  488.  An  action  brought  in  one  state  by  the  assignees  of 
an  insolrent  in  another,  must  be  in  the  name  of  the  insolrent.  11  ^hn.  488.  A  suit 
may  be  brought  here  in  the  name  of  a  foreign  bankrupt,  and  he  may  be  joined  with  the 
assignees  of  a  copartner,  who  is  bankrupt  in  this  countiy.  Bird  r.  Caritat,  3  Johns.  R. 
343.    See4  J.  C.  R.460.^ 

Several  persons  may  join  in  an  action  where  their  interest  is  joint ; 
as  if  the  several  cattle  of  A  and  B  are  distrained,  and  C,  in  considera- 
tion of  10/.,  to  him  paid  by  A  and  B,  assumes  and  promises  to  them  to 
procure  the  cattle  to  be  redeUvered  to  them,  if  they  are  not  redelivered 
accordingly,  one  joint  action  lies,  for  the  consideration  is  entire,  and  can- 
not be  divided. 

For  this,  vide  head  oi MrU-tenanU,  Stile,  156;  Roll.  Abr.  31,  S.  C.  {AfVer  the  dis- 
solution of  a  partnership,  C,  one  of  the  partners,  drew  bills  in  the  partnership  name  in 
&TOQr  of  D,  who  did  not  know  of  the  aissolution.  D  sued  all  the  partners,  and  (C 
having  oleaded  his  bankruptcy)  obtained  judgment  a^inst  the  other  two,  which  was 
■alisfiea  by  their  attorney  who  advanced  part  on  their  joint  credit,  and  borrowed  the 
lest  on  their  joint  note.  They  joined  in  an  action  against  C,  and  it  was  supported,  as 
the  debt  was  paid,  out  of  a  joint  fund.  5  East,  225,  Osborne  ▼.  Harper.  But,  if  two 
of  three  assignees  of  a  bankrupt  pay,  each,  one-half  of  the  solicitors  bill,  they  must 
bring  separate  actions  against  the  thiid  for  his  proportion.  3  Bos.  &  Pul.  335«  Brand 
T.  Boulcott    See  2  Mass.  T.  Rep.  293,  Hatch  T.  Brooks.} 

So,  if  A  hath  one  mill  and  B  another  in  the  same  manor,  which  they 
have  used  to  repair,  and  time  out  of  mind  all  the  grain  which  was 
ground  and  spent  in  the  houses  of  the  tenants  of  the  said  manor,  and 

',  was  not  ground  at  one  of  the  said  mills,  hath  always,  and  ought  to  be 

ground  at  the  other,  and  C,  a  tenant  of  the  said  manor,  grinds  at  another 

j  mill,  &C.,  A  and  B  may  join  in  one  action  against  C,  for  the  damage  is 

f  entire  to  both  their  mills. 

*  Vol.  I.— lO  G 
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3  Lev.  37,  Litheley  and  Coirton ;  3  Keb.  631 ;  3  Saund.  115;  Vent.  167,  S.  C, 
agreed  per  totam  curiam ;  but,  because  the  plaintiffs  had  declared  that  all  the  nain 
ought  to  be  grround  at  those  two  mills,  or  one  of  them,  which  might  be,  if  all  oagnt  to 
be  firround  at  one  of  the  mills,  and  nothing  at  the  other,  for  their  expedition  they  prayed 
a  ml  cap,  per  bilkan, 

II  So,  also,  certain  persons,  dippers  of  the  wells  at  Tonbridge,  duly 
chosen  by  the  homage  of  the  court  baron,  and  approved  by  the  lords, 
according  to  the  terms  of  a  private  act  of  parliament,  were  held  entitled 
to  maintain  a  joint  action  against  the  defendant  for  exercising  the  busi- 
ness of  a  dipper,  not  being  duly  chosen  and  approved  according  to  the 
act ;  for,  though  each  dipper  received  gratuities  for  his  separate  use,  yet 
they  were  all  jointly  concerned  in  interest  as  against  a  stranger  disturb- 
ing them  in  their  employment. 

Weller  t.  Baker,  3  Wils.  433 ;  and  see  1  Will.  Saund.  133 ;  3  lb.  116.  ;g  When  the 
promise  is  implied,  the  action  must  follow  the  nature  of  the  consideration,  and  be  joint 
or  several  aocordingly ;  but,  when  the  promise  is  express,  if  it  be  joint,  the  action  most 
be  so  also.    Boggs  v.  Curtin,  10  S.  &  R.  331 ;  Lee  ▼.  Gibbons,  14  S.  &  R.  111. 9' 

So,  a  herald  and  a  pursuivant  at  arms  may  maintain  a  joint  action 
for  wotk  and  labour  in  making  out  a  pedigree,  both  having  been  on 
duty  when  the  order  was  given,  although  one  of  them  was  applied  to 
by  the  defendant 

Townsend  ▼.  Neal,  3  Gamp.  190. 

But,  where  two  parties  agreed  with  defendant  to  assist  him  with  their 
horses,  and  they  were  to  give  in  their  accounts  separately,  and  each 
assisted  him  with  three  horses,  it  was  held  that  the  contracts  were  sepa- 
rate, and  the  parties  could  not  sue  jointly,  y 

Smith  T.  Taylor,  3  Chitt  143. 

If,  within  the  parish  of  A,  there  is  a  custom  for  the  parishioners, 
yearly,  to  elect  two  persons  to  be  churchwardens  there,  and,  according 
to  the  said  custom,  B  and  C  are  elected,  but  the  surrogate  of  the  bishop 
refuses  to  admit  and  swear  them  into  the  said  office ;  upon  which  they 
bring  a  mandamus^  and  he  falsely  returns  a  custom  for  the  vicar  to 
choose  one  churchwarden,  and  that,  therefore,  he  cannot  admit  both  the 
said  parties,  but  is  ready  to  admit  one  of  them,  they  may  join  in  an 
action  for  this  false  return,  for  the  mandamus  and  whole  prosecution 
thereof  was  joint,  and  this  is  no  office  of  profit,  nor  action  brought  for 
that,  but  for  the  imjust  return. 

3  Lev.  363,  Ward  et  aL  ▼.  Brampston. 

So,  if  the  registrar  of  the  bishop  refuses  to  register  a  license  of  a  chapel 
for  a  conventicle,  according  to  18  W.  &  M.  c.  1,  and,  upon  a  mandamus 
to  do  it,  makes  a  false  return,  several  of  the  inhabitants  may  join  in  one 
action  against  him. 

3  Lev.  363.    Vide  13  Mod.  349,  371. 

But,  if  one  man  calls  two  other  men  thieves,  and  shows  in  certain  of 
what,  &c.,  they  shall  not  (a)  join  in  one  action  against  him ;  for  the 
wrongdoer  to  one  is  no  wrong  to  the  other. 

Dyer,  19;  Goldsb.  76,  S.  P.;  Cro.  Car.  513,  S.  P.  (a) So  in  false  imprisonment* 
Dyer,  19. 

So,  in  assault  and  battery;  for  the  battery  done  to  one  cannot  be  the 
same  as  that  done  to  the  other ;  and  one  battery  may  hurt  more  than 
the  other. 

Kelw.  63;  Fitz.  Joinder  inJeHoth  17;  Reg.  105;  Owen,  106. 
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H  However,  if  slander  is  spoken  of  two  partners  respecting  their  joint 
^trade,  they  may  have  a  joint  action. 

Cooke  Y.  Batchelor,  3  Bos.  &  Pull.  150;  and  see  2  Will.  Saund.  116,  a ;  116,  b. 
Where  two  plaintiffs  jointly  sued  the  defendant  for  a  malicious  arrest, 
alleging  as  special  damage  a  joint  injury  from  the  wrongful  imprisonment, 
and  also  a  joint  expense  thereby  incurred  by  both,  the  court  ordered 
the  judgment  to  be  arrested,  since  the  injury  from  wrongful  imprison- 
ment could  not  be  a  joint  damage.  But  it  seems  that,  on  the  court  ob- 
serving that  the  jury  had  only  found  damages  for  the  joint  expense, 
tiiey  ordered  the  postea  to  be  amended.  || 

Bairatt  y.  Collins,  10  Moo.  R.  446. 

If  a  man  holds  several  lands  of  several  lords  by  heriot  custom,  and, 
to  defraud  them  of  their  heriots,  makes  a  fraudulent  gift  of  all  his 
beasts  heriotable,  all  the  lords  may  join  in  one  action  upon  the  13 
Eliz.  c.  5. 

Dyer,  351,  Q. 

If  two  joint  owners  of  a  sum  of  money  are  robbed  upon  the  highway, 
they  may  join  in  one  action  against  the  hundred-  in  which,  &c.,  other- 
wise, if  tfie  sums  are  several,  and  several  properties. 

Djer,  370.  ^  An  action  of  trespass  for  freedom  is  in  form  an  action  for  a  personal 
tort;  in  substance,  it  is  a  remedy  to  try  the  question  of  freedom  or  slavery ;  and,  theie- 
fim,  two  or  more  may  join  in  it    Coleman  y.  Dick  and  Pat,  1  Wash.  233.  f/ 

II  A,  B,  and  C  having  been  appointed  assignees  of  a  bankrupt,  and 
acted  as  such,  A  and  B  pay  each  half  of  the  solicitor's  bill.  A  and  B 
cannot  maintain  a  joint  action  against  C  for  his  proportion  of  the  sum 
paid;  each  must  sue  him  separately. 

Brand  t.  Boulcott,  3  Bos.  &  Pull.  235 ;  and  see  Graham  v.  Robertson,  3  Term  R. 
882;  Kelby  t.  Steel,  5  Esp.  Ca.  194. 

But  where  A,  B,  and  C  having  dissolved  partnership,  and  C,  after  such 
dissolution,  drew  bills  in  the  partnership  name  in  favour  of  D ;  upon 
which  D  brought  his  action  agamst  A,  B,  and  C,  and  C,  having  pleaded 
his  bankruptcy,  D  entered  a  nolU  prosequi  as  to  him,  and  recovered 
judgment  against  A  and  B,  which  judgment  was  satisfied  by  their  attor- 
ney, who  advanced  part  of  the  money  for  them  on  their  joint  credit ^ 
and  borrowed  the  rest  on  th&ii  joint  credit^  it  was  held  that  the  sum  so 
paid  in  satisfaction  of  the  judgment  might  be  recovered  by  A  and  B  in 
a  joint  action  against  C.  It  would  have  been  otherwise  if  each  had 
contributed  his  ^are  to  the  attorney  to  pay  the  demand. 

Osbonie  ▼.  Harper,  5  East,  225;  and  see  10  East,  418 ;  1  Can.  &;  P.  44;  2  Bam.  & 
C.271. 

The  several  members  of  a  club  associated  for  the  purpose  of  buying 
coals  and  dividing  them  in  proportions  amongst  themselves,  cannot  main- 
tain separate  actions  for  penalties  against  the  seller.  || 

Everett  Y.  Tindall,  5  Esp.  169. 

If  A  deUvers  goods  to  B  to  deliver  over  to  C,  and  B  does  not  deliver 
them  over  accordingly,  but  converts  them  to  his  own  use,  either  A  or  C 
may  have  an  action  against  B,  but  both  shall  not  have  an  action ;  but 
be  who  first  begins  his  action  shall  go  on  with  the  same. 

1  Bnlfll  68 ;  Hard.  321,  S.  P. ;  and  there  said  that  they  could  not  hoth  join. 

If  A  is  seised  in  fee  of  the  reversion  of  a  close  expectant  upon  a  term 
for  years,  and  B  is  possessed  of  another  close  adjoining  tliereto,  between 


76  ACTIONS  IN  GENERAL. 

(C)  When  dutinot  Things  may  be  laid  in  same  Action. 

which  closes  there  runs  a  rivulet,  and  B  stops  it,  per  quod  the  close  of 
A  is  surrounded,  so  that  the  timber  trees,  &c.  become  rotten ;  A,  in* 
respect  of  the  prejudice  to  the  reversion,  may  have  one  action,  and  the 
termor  in  respect  of  the  possession,  and  of  the  shade,  shelter,  &c.,  may 
have  another  action,  and  a  satisfaction  given  to  the  one  is  no  bar  to  the 
other. 

3  Ley.  909,  Biddl^aford  and  Onslow;  4  Burr.  2141,  oee.  Jesser  t.  Giffoid.  |See 
Knigrht  y.  Legfa,  4  Bing.  589.| 

One  action  will  not  lie  against  several  men  for  speaking  the  same 
words ;  for  the  words  of  the  one  are  not  the  words  of  the  other,  and  can 
no  more  produce  a  joint  action,  than  their  words  and  tongues  can  be 
said  to  be  one. 

Palm.  313.  Adjudged  upon  motion  after  a  yerdict  for  plaintiff.  Cro.  Jac.  647,  8.  G. 
adjudged.  Style,  344,  S.  P. ;  2  Bun.  984,  S.  P. ;  BulsL  15,  S.  P. ;  but  there  said,  that 
it  was  otherwise  in  the  spiritual  court,  for  that  one  libel  may  be  against  seyeral  persons. 
t  Action  against  husband  and  wife  for  words  spoken  by  wife,  and  action  against  husband 
only  for  words  spoken  by  him,  cannot  be  consolidated.  Swithen  y.  Vincent,  2  Wils. 
227 ;  and  see  1  Chitty  on  Plead.  64,  204 ;  and  Vol.  I.  tit.  Baron  and  Ftme.1 

But  if  two  men  procure  another  to  be  indicted  falsely  for  a  common 

barretor,  he  may  have  an  action  upon  the  case  against  them  both; 

though  in  strictness  the  procurement  of  one  is  not  the  procurement  of 

the  other,  (a) 

Latoh.  262.  So,  if  two  conspire  to  maintain  a  suit,  and  one  only  ^yes  money.  Brob 
Joinder  in  Jdion,  47;  Fits.  Error f  31;  Fitz.  Maintenanee^  15.  So  m  trespass.  Latch. 
262.  Vide  head  of  JVetpaMt.  So,  one  detiea  ionium  lies  against  all  the  jurors  who  take 
money,  for  they  all  giye  but  one  yerdict,  and  are  but  one  jury.  Bro.  Joinder  in  AcHon, 
5,  47, 100,  1G8 ;  Fitz.  Dedei  iantum^  1»  4,  6.  (a)  It  is  in  the  nature  of  a  eontpiraey.  It 
is  one  joint,  entire  act  ySIn  general  the  nonjoinder  of  defendants  in  personal  actions  is 
not  pleadable  in  abatement;  but  when  the  tort  conoems  real  property,  and  consists  of 
some  act  which  the  defendants  were  bound  to  perform  as  joint  owners  of  the  land«  all 
must  be  joined,  or  the  nonjoinder  may  be  pleaded'  in  abatement.  Low  ▼•  Mnmfordf  14 
John.  426.    See  4  Pick.  309.  gf 

[Where  there  are  two  or  more  bailiffs,  &e.  of  a  borough,  a  joint  action 
viU  lie  against  'them  under  the  stat.  of  3  Geo.  3,  c.  15,  for  refusing  in- 
spection of  the  books  and  papers  wherein  is  entered  the  admission  of 
freemen,  though  the  words  of  the  statute  are  in  the  singular  number, 
"  mayor,  or  bailiff,  &c.,"  for  the  breach  of  trust  in  one  is  a  breach  of 
trust  in  both,  they  being  in  law  but  one  officer.] 

Schuldam  ▼.  Bumis,  Cowp.  193. 

II  Where  a  landlord  demised  to  three  persons  jointly,  and  two  of 
them,  without  his  assent,  assigned  their  interest  to  the  third,  and  the 
plaintiff's  goods  being  on  the  premises,  were  distrained  by  the  landlord 
for  rent;  it  was  held,  that  the  plaintiff  might  sue  the  three  persons 
jointly  for  money  paid  by  him  to  redeem  the  goods  from  the  distress^ 
for  all  the  three  were  hable  to  the  landiord  by  covenant  to  pay  the  rentjj 

Ezall  T.  Partridge,  6  Tenn  R.  906,  S.  C. ;  3  Eap.  8. 

[One  action,  it  seemis,  will  he  against  all  the  coroners  of  a  county  for 
a  false  return  to  a  e^iae  uilagatum. 
Freem.  191. 

Where  two  partners  contract  to  pay  a  certain  sum  of  money  equally 
out  of  their  private  cash  to  a  third  peiSMii  they  must  be  jointly  auedl 
upon  this  contract,  for  it  is  joint] 

Byers  r.  Dobey,  1  H.  Blac  S8€. 
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I  Two  candidates  at  a  county  election  are  jointly  liable  to  the  sherift 
for  the  expenses  of  the  election,  if  they  have  jointly  promised  to  pay; 
bat  if  they  have  not  jointly  promised,  they  must  be  sued  separately  un- 
der the  Stat.  IS  Geo.  2,  c.  18,  §  7. 

Wathen  t.  Sandys,  9  Camp.  640. 

Where  a  party  of  several  persons  dine  together  at  a  tavern,  they  are 
jointly  liable  for  the  whole  expense,  and  not  merely  each  for  his  own 
share.  But  the  officers  of  a  regimental  mess  are  only  separately  liable, 
each  for  his  own  share. 

FoiBter  ▼.  Taylor,  3  Camp.  49 ;  Browne  y.  Doyle,  3  Camp.  51,  n. 

Where  goods  were  ordered  by  one  of  two  chapelwardens  for  the  use 
of  the  chapel,  it  was  held  that  the  chapelwarden  giving  the  order  might 
be  sued  separately  without  joining  his  brother  warden. 

Shaw  ▼.  Hislop,  4  Dow.  &  Rj.  941 ;  and  tee  8  Moo.  30;  1  Bilig.  201 ;  6  Dow.  & 
Ry.  193. 

Where  several  actions  were  brought  against  several  members  of  a 
mining  partnership  for  the  same  debt,  the  defendant  in  one  action  having 
paid  the  debt  and  costs  in  that  action,  the  court  stayed  the  proceedings 
m  the  other  actions  without  costs. 

Cane  ▼.  Legb,  6  Bam.  &;  C.  194. 

The  same  plaintiff  may  bring  several  actions  against  several  parties, 
all  liable  to  him  in  respect  of  the  same  injury,  where  he  does  not  obtain 
adequate  redress  in  the  action  against  the  party  first  sued.|| 

Mofria  Y.  Robinson,  3  Bam.  &  C.  196 ;  5  Dow.  &  Ry.  35. 

A  man  cannot  declare  against  one  defendant  for  an  assault  and  bat* 
tery, and  against  the  other  for  taking  away  his  goods;  because  the 
trespasses  are  of  several  natures,  and  against  several  persons,  (a) 

Sdle,  153,  adjudged.  ^  |  And  see  Aion  v.  Alexander,  3  Camp.  35.||  (a)  And  are  seye- 
nl  difltiiiet  causes  of  aedon. 


K  A  leases  for  years  to  B  and  C  rendering  rent,  and  C  assigns  his 
moiety  to  D  and  after  rent  is  arrear,  A  may  bring  one  action  of  debt  for 
the  rent  against  B  and  D,  for  the  reversion  remains  entire. 

Palm.  383.  ^S  A  plaintiff  cannot  split  up  and  divide  an  entire  cause  of  action,  so  as  to 

maintain  two  or  more  suits  upon  it,  without  an  agreement  with  the  defendant:  a  recoyerr 

in  liie  first  suit  will  be  a  bar  to  the  second.    Inffraham  ▼.  Hall,  11  S.  &  R.  78;  Smith 

Y.  Jones,  15  John.  229;  Willard  v.  Sperry,  16  John.  121 ;  Miles  t.  Covert,  1  Wend. 

487;  Colvin  y.  Corwin,  15  Wend.  557;  Strike's  case,  1  Bland,  95;  Crips  y.  Talvande, 

4  McCord,  20;  James  ▼.  Lawrence,  7  Har.  &  J.  73 ;  13  Wend.  644 ;  8  Wend.  493 ;  15 

John.  439 ;  1 6  John.  1 36 ;  5  Wheat.  286 ;  3  Gieenl.  350.    But  this  rule  does  not  apply 

whoi  the  demands  are  distinct  and  similar,  though  the  causes  of  action  are  similar.    13 

Wend.  644;  15  Pick*  409;  3  Cooil  377;  3  Wend.  269.a^ 
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Orioinallt  all  actions  were  tried  in  the  proper  counties  in  which 
they  arose,  pursuant  to  the  maxim,  vicini  vicinorum  facta  prsesumun" 
tur  scire:  this  created  no  inconveniency,  for  all  men  being  anciently  in 
decenna,  they  were  easily  come  at,  the  decenna  being  responsible  for 
their  appearance.  But  when  the  custom  of  the  decennary  began  to 
wear  off,  men  used  to  fly  from  their  creditors,  and  this  begot  the  dUstine- 
tion  between  local  and  transitory  actions:  the  first  relating  to  lands, 
which  must  be  tried  where  the  lands  he ;  the  other,  a  debt  or  duty  ad- 
hering to  the  person  wherever  he  fled.  Hence  men  omitted  to  date  their 
contracts  from  any  certain  place,  and  began  their  obligations  with  nove-- 
rint  universi.  When  this  distinction  was  established,  the  license  it 
gave  was  soon  abused  to  a  great  degree ;  for  plaintiffs  would  lay  their 
actions  far  from  the  place  where  the  fact  was  done ;  and  the  defendants, 
for  fear  of  being  outiawed,  were  necessitated  to  carry  their  witnesses 
into  that  county,  how  far  soever  remote  from  the  place  where  the  cause 
of  action  arose. 

7  Co.  1 ;  Gilb.  Hist.  C.  P.  89.  /S  Whei6  an  action  is  founded  on  privity  of  estate,  it 
is  local,  where  on  privity  of  contract  it  is  transitory.  Therefore  assumpsit  may  be  brought 
in  one  state  for  the  occupation  of  lands  in  another.  So  actions  of  debt  or  covenant  be- 
tween lessor  and  lessee  for  the  recovery  of  rent,  being  founded  on  privity  of  contract,  aie 
transitory.  So  is  covenant  by  the  assignee  of  the  reversion,  but  debt  is  not  Henwood  v. 
Cheeseman,  3  S.  &  R.  502, 503 ;  Corporation  v.  Dawson,  3  John.  C.  335 ;  Low  v.  Hallett, 
2  Caines'  R.  374;  Lienow  v.  Ellis,  6  Mass.  331 ;  Binney  v.  Halm,  2  Litt.  263.gr 

II  To  redress  this  abuse,  and  to  compel  the  suing  out  of  all  writs  aris- 
ing upon  contract  in  the  very  county  where  the  contract  arose,  it  was 
ordained  by  the  statute  of  6  R.  2,  c.  2,  that  if  the  writ  was  of  one  county, 
and  the  plaintiff  declared  of  another,  the  writ  should  be  quashed.  But, 
this  is  not  expressly  forbidding  the  writ  to  be  sued  in  a  foreign  county, 
the  statute  of  4  H.  4,  c.  18,  directed  all  attorneys  to  be  sworn  that  they 
would  make  no  suit  in  a  "foreign  county."  Ajid  the  court  rules  of  15 
EUz.  and  A.  D.  1630,  made  it  highly  penal  for  attorneys  to  transgress 
this  statute. 

Black.  R.  1032.    0  Vide  3  S.  &  R.  503 ;  2  Litt  263 ;  6  Mass.  331.^ 

Soon  after  the  statute  of  H.  4,  a  practice  began  of  pleading  in  abate- 
ment of  the  writ  the  impropriety  of  its  venue,  even  before  the  plaintiff 
had  declared.    At  first,  in  the  reign  of  H.  5,  the  courts  examined  the 

i)laintiff  on  oath  as  to  the  truth  of  his  venue :  but  soon  after,  they  al- 
owed  the  defendant  to  traverse  the  venue,  and  to  try  the  traverse  by 
the  country.  But  this  practice  being  subject  to  much  delay,  the  judges 
introduced  the  present  method  of  changing  the  venue  upon  motion, 
upon  the  equity  of  the  statutes  of  R.  2,  and  H.  4.  Which  Lord  Holt 
sajs  began  in  the  time  of  James  I.  And  among  the  fees  of  the  King's 
Bench  found  by  a  jury  under  the  king's  commission,  1630,  one  is,  "for 
every  rule  to  alter  a  visneJ^  Tyre's  Jus.  Filiz.  231.  The  form  of  the 
rule  and  affidavit  are  also  stated  in  Styl.  Pr.  Reg.  (edit.  1657,)  331,  as 
estabUshed  in  23  Car.  1. 
Rastall,  tit  Ddtt^  184,  b. ;  Fitzh.  Abr.  tit  Briefer  18;  Salk.  670. 
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An  affidavit  was  necessary,  because  the  motion  succeeded,  and  was 
equivalent,  to  a  plea  in  abatement ;  and  these  are  called  the  common 
rule  and  common  affidavit  in  16  Car.  2 ;  1  Sid.  185 ;  though  the  prau^tice 
did  not  universally  prevail  till  after  the  statute  of  jeofails,  16  &  17  Car. 
2j  c  8.  Before  that  it  was  usual  to  wait  till  after  trial  and  verdict,  and 
then  arrest  the  judgment  for  want  of  a  proper  venue.  But  the  statute 
having  abolish^  that  practice,  the  mode  of  changing  the  venue  by  mo- 
tion and  affidavit  began  universally  to  prevail. 

Yet,  as  it  would  be  hard  to  conclude  the  plaintiff  by  the  single  affida- 
vit of  tbe  defendant,  he  is  at  liberty  to  aver  that  the  cause  of  action 
arose  in  the  county  where  the  venue  is  laid,  and  to  go  to  trial  on  that 
fiict  at  the  same  time  that  the  merits  are  tried  by  undertaking  to  give 
material  evidence  in  that  county.  This  is  equivalent  to  joining  issue^ 
(as  in  Fitzherbert,  before  cited,)  that  the  cause  of  action  arose  in  tlie 
first  coimty.  And  if  the  plaintiff  fails  in  proving  it,  he  must  be  non- 
suited at  the  trial ;  which  has  in  this  case  the  same  effect  as  quashing 
the  writ  by  a  judgment-on  a  plea  in  abatement!! 

Gilb.  H.  C.  P.  c.  7. 

And  here  we  shall  consider, 

(A)  What  Actions  are  Local  or  Transitory. 

(B)  In  what  Cases  the  Court  will  change  the  Venue. 


(A)  What  Actions  are  Local  or  Transitory. 

All  actions  real  or  mixed,  as  trespasses^  quare  clausum  f regit ^  ejects 
ment,  wastes  fyc^  must  be  laid  in  the  county  where  the  lands  lie.(a) 

That  all  actions  on  penal  statutes  must  be  laid  in  the  proper  county,  vide  Action  qui 
tam^  letter  (C).  Co.  Lit.  282 ;  6  Mod.  222.  (a)  If  not  laid  so,  it  is  cause  of  demurrer. 
3  Black.  R.  1070.  0  ^^^  advantage  can  be  taken  of  it  only  by  demurrer;  for  it  is  aided 
after  verdict  by  the  statute  of  16  &  17  Car.  2,  c.  8;  Mayor,  &c.  of  London  v.  Cole,  7 
Term  R.  583 ;  and  see  Willes,  431.  Not,  however,  in  the  case  of  an  ejectment,  for  the 
sheiifir  of  one  county  cannot  deliver  the  possession  of  land  in  another.  If  the  declaration 
do  not  set  out  the  parcels,  (as  is  now  oAen  the  case,)  it  is  necessary  to  set  out  the*inden- 
tnre  on  oyer  in  order  to  raise  the  objection. ||  yS  Actions  for  personal  injuries  are  of  a 
transitoiy  nature,  and  follow  the  persons  or  forum.  Gardner  y.  Thomas,  14  Johns.  R.  134. 
Debt  on  judgment  is  local.  Barnes  v.  Kenyon,  2  Johns.  C.  331.  So  scire  facias  to 
lerise  judgment.  M*6ill  v.  Perrigo,  9  Johns.  259.  Ah  action  for  escape  is  not  local ; 
giusre,  as  to  ftenue^  Bagert  v.  Hildrech,  1  Caines'  R.  1.  Covenant  on  seisin  is  local.  Clark- 
8QV1 V.  Giffbrd,  1  Caines'  R.5.  An  action  of  covenant  that  runs  with  the  land,  as  a  war- 
ranty, in  the  hands  of  remote  grantees,  is  local.    Birney  v.  Haim,  2  Lit.  R.  263.g^ 

So,  an  action  of  debt  for  rent,  ||or  covenant  for  rent  or  not  repairing, 
&c,,||  against  an  assignee  of  a  term  on  the  privity  of  estate  is  local,  and 
will  lie  nowhere  but  in  that  county  where  the  lands  are. 

Cro.  Car.  183;  Jones,  43;  Thrale  v.  Cornwall,  1  Wils.  165;  ||  Carth.  182,  183;  Ste- 
Tenson  v.  Lambard,  2  East,  580.  ||  fi  An  action  founded  on  privity  of  estate,  is  local ;  one 
founded  on  privity  of  contract,  is  transitory.    Henwood  v.  Cheesman,  3  S,  &;  R.  502.gf 

J  So,  ako,  the  assignee  of  the  reversion  must  sue  the  assignee  of  the 
term  in  the  county  where  the  land  lies.  And  so  also,  as  to  the  assignee 
of  the  term  suing  the  assignee  of  the  reversion;  for  the  statute  transfers 
the  privity  of  contract  to  the  assignee  of  the  term,  in  the  same  manner 
as  the  lessor  had  it;  and  the  lessor  must  sue  in  such  case  where  the 
land  lies,  and  be  sued  there.  || 

3  Mod.  337;  1  Show.  199;  Carth.  182;  1  Salk.  80;  SRep.  17,  a.  /8See  3  S.  ft  R. 
509, 503;  2  John.  Gas.  335.^ 


80      ACTIONS  LOCAL  AND  TOANSITORY. 

(A)  What  AetioQg  aie  Local  or  Transitory. 

So,  where  A  granted  a  rent-charge  to  B  and  C  for  their  lives,  and 
the  lands  out  of  which  it  issued  came  to  the  defendant  after  the  death 
of  A,  and  the  plaintiff,  as  executor  of  the  survivor  of  the  grantees, 
brought  debt  for  arrears  incurred  in  their  life-time,  and  laid  his  action 
in  the  county  where  the  lands  lay;  on  application  of  the  defendants  to 
have  it  tried  elsewhere,  suggesting  the  plaintiff's  power  and  interest  in 
that  county ;  it  was  holden  a  local  action,  and  not  triable  elsewhere. 

Hob.  37,  Pine  y.  Countess  of  Leicester. 

A,  as  assignee  of  a  reversion,  brought  covenant  against  the  assignee 
of  the  lessee,  on  an  express  covenant  between  the  lessor  and  the  lessee, 
for  payment  of  rent  reserved  out  of  lands  which  lay  in  Ireland,  and 
which  was  made  payable  in  London.  On  plea  to  the  jurisdiction  of 
the  court,  it  was  held,  that  though  such  action  may  be  maintained  here 
by  the  lessor  against  the  lessee,  (a)  yet  that,  by  the  assignment,  the  pri- 
vity of  contract  was  destroyed ;  and  there  being  nothing  but  a  privity 
of  estate  between  the  two  assignees,  it  made  the  action  local 

Garth.  183,  Darner  and  Barker;  Salk.  80,  pi.  1 ;  3  Mod.  336;  Show.  191,  S.  C;  6 
Mod.  194,  8.  C,  cited,  and  admitted  to  be  good  law,  there  being  no  priyity  of  contract 
remaining ;  and  there  is  no  difference  between  debt  and  covenant,  where  the  action  is 
bj  lessor  against  lessee,  &c.  (a)  The  assignee  of  the  reveision  may  maintain  debt  or 
covenant  upon  the  statute  33  H.  8,  cap.  34,  against  the  lessee ;  per  Holt,  C.  J.,  6  Mod. 
194,  for  the  privity  of  contract  is  transferred  to  the  grantee  by  the  statute.  Garth.  183 ; 
1  Saund.  238,  S.  P.,  240,  S.  P.  ||  See  the  notes  to  this  case  in  Will.  Saunders,  (5th 
ed.)||  3  Lev.  154;  1  Wils.  165.  ||So,  also,  may  the  lessee  bringrcovenant  against 
the  assignee  of  the  reversion  in  any  county,  by  virtue  of  the  statute,  xhursby  v.  Plant) 
1  Will.  Saund.  238.|| 

II  Whenever  the  action  is  brought  upon  the  contract  itself,  it  is  transitory : 
therefore,  the  lessor  may  bring  debt  or  covenant  against  the  lessee,  and 
the  lessee  covenant  against  the  lessor  in  any  county. 

6ulwer*8  case,  7  Rep.  2,  a ;  1  Will.  Saund.  241,  e.  0  Bimey  v.  Haim,  3  Litt.  369 ; 
Harwood  v.  Gheesman,  3  S.  &  R.  502;  Lienow  v.  Ellis,  6  Mass.  331.  gf 

An  action  of  debt  for  use  and  occupation  is  not  loc€d.|| 

Egler  V.  Marsdon,  5  Taunt.  35.  /0The  action  of  account  for  rents  and  profits  of  land 
is  transitory.    Lewis  v.  Martin,  1  Day,  363.    See  3  S.  &  R.  503. 0 

But  where  the  lessor  brought  debt  against  the  lessee,  and  declared  on 
a  demise  of  lands  which  lay  in  Jamaica,  on  plea  to  the  jurisdiction  of 
the  court,  and  objection,  that  if  the  defendant  had  any  good  local  plea,  he 
was  hereby  deprived  of  it ;  the  court  held,  that  this  being  on  the  privity 
of  contract,  was  a  transitory  action,  (A)  and  might  be  laid  anywhere ; 
and  that,  if  a  foreign  issue  arose  which  was  local,  it  might  be  tried 
where  the  action  was  laid ;  and  for  that  purpose,  there  may  be  a  sug- 
gestion entered  on  the  roll,  that  such  a  place,  in  such  a  county,  is  next 
adjacent ;  (c)  and  it  may  be  tried  here  by  a  jury  from  that  place,  accord- 
ing to  the  laws  of  that  country  :  and  upon  nil  debet  pleaded,  the  laws 
of  that  country  may  be  given  in  evidence. 

6  Mod.  194,  Way  and  Yally ;  3  Salk.  651,  p.  31,  S.  C.  (b)  3  Stra.  776,  S.  P. ;  3 
Vin.  Ab.  83,  pi.  19.  (c)  For  this  vide  6  Co.  48 ;  7  Co.  36 ;  Vent.  59.  /&  New  York  v. 
Dawson,  3  John.  Cas.  335 ;  Low  v.  Hallett,  3  Caines,  374. 2f 

If  a  declaration  contains  matters  lying  in  two  counties  that  join,  it 
shall  be  tried  by  both  counties,  on  a  venire  directed  to  the  sheriffs  of 
both  counties,  who  are  to  summon  six  of  each  county. 

Cro.  EUx.  646.  [As  to  an  assize  in  eonfinio  eomitaiuti  see  St.  7,  R.  3,  e.  10;  Co. 
Litt  154,  a;  F.  N.  B.  180,  a;  and  55  H.  6,  30,  a-Q    yg  When  ^he  action  is  local,  it 
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most  be  bnnight  in  that  coanty  which  exercises  jurisdiction  oyer  the  jplaoe  wheie  the 
eaase  of  action  arose ;  it  is  not  competent  for  the  defendant,  with  a  yiew  to  ayoid  the 
jarisdielion  on  the  principle  that  the  action  is  local,  to  show  that,  de  jurey  the  line  of 
tiie  coanty  ought  to  be  established  in  a  diffeient  place  from  that  in  which  it  is  actually 
estdilished  and  known.    Hathome  v.  Haines,  1  Greenl.  346.  gf 

I  Where  the  action  is  founded  upon  two  things  done  in  several  coun- 

ties,  and  both  are  material  or  traversable,  and  the  one  without  the  other 

doth  not  maintain  the  action;  there  the  plaintiff  may  bring  his  acticm  in 

which  of  the  counties  he  will.|| 

Balwer's  case,  7  Co.  3,  a;  Scott  ▼.  Brest,  3  Term  R.  341 ;  Mfljor,  &c.,  of  London 
T.  Cole,  7  Term  R.  583 ;  Pope  v.  Davis,  3  Taunt  353 ;  and  see  Cro.  £li2.  646.  Scd 
Tide  3  Bam.  &  C.  700 ;  4  Bam.  &  A.  179. 

An  action  of  debi  against  the  executor  of  a  lessee,  in  the  detinet  for 
arrears  in  the  testator^s  lifetime,  may  be  brought  anywhere ;  but  where 
it  is  in  the  debet  and  detinet  for  rent  accrued  in  the  executor's  time,  it 
must  be  where  the  land  lies,  (a) 

Latch.  363,  371 ;  3  Co.  34.  ||(a)  Covenant  or  debt  in  the  idind  against  an  exeentor 
for  rent  accrued  in  his  own  time,  may  also  be  laid  anywhere ;  for  he  is  charged  on  the 
privity  of  contract,  and  is  only  liable  to  the  extent  of  assets.  1  Sid.  366;  3  Lev.  80; 
1  Will.  Saund.  1,  note  1,  and  341,  c,  notes,  and  cases  there  cited.|| 

All  personal  actions,  as  debt^  detinue^  assault^  deceit^  trover  and 
conversion,  account^  &c.,  may  be  brought  in  any  county,  and  laid  in 
any  place  ;  and  the  defendant  cannot  traverse  it,  or  be  allowed  to  say^ 
that  the  cause  of  action  accrued  in  another  county  or  different  place, 
except  in  the  case  of  an  officer  of  justice,  who  may  plead  a  specisd  jus- 
tification. 

Co.  Lit.  283.  DebUum  d  contradui  sunt  nulUus  loci.  3  Inst.  331 ;  7  Co.  3.  ^SDebt 
on  a  domestic  judgment  is  local,  and  most  be  brought  in  ^e  county  where  the  judgment 
was  given.  Barnes  ▼.  Kenyon,  3  John.  Cas.  381 ;  10  Aiass.  337.  So  of  a  scire  faeiat 
to  reriTe  a  judgment.  M^Gill  y.  Pernio,  9  John.  359.  On  the  contrary,  an  action  on 
a  fiuei^  judgment,  when  the  plaintiff  is  not  an  inhabitant  of  the  state,  may  be  brought 
in  any  coanty.    Mitchell  t.  Osgood,  4  Greenl.  184.  gf 

[An  action  against  the  sheriff  for  a  false  return  is  transitory ;  for  that 
which  is  false  is  universally  so. 

Griffin  ▼.  Walker,  1  Wils.  336.  ;gln  Massachusetts,  actions  against  sheriffs  and 
constablea,  concerning  tlieir  offices,  are  transitory,  the  Elnfflish  statute,  31  Jac.  1,  c.  13, 
not  being  in  force  there.  Foster  ▼.  Baldwin,  3  Mass.  569*;  Marshall  v.  Hosmer,  3  Mass. 
23 ;  French  ▼.  Judkins,  7  Mass.  239 ;  Pearce  v.  Atwood,  13  Mass.  334.  In  New  York, 
an  action  on  the  case  against  a  sheriff  is  made  local  by  statute,  where  the  acts  of  the 
sheriff  are  virtuU  officii^  but  not  for  acts  cohre  officii.   Seely  ▼.  fiirdsall,  15  John.  367.  ^ 

The  assignee  of  a  bail-bond  may  bring  an  action  upon  it,  either  in 
the  county  where  it  is  taken,  or  in  that  where  it  is  assigned. 

Gregson  y.  Heather,  3  Stra.  737.    Ld.  Raym.  1455,  S.  C. 

An  action  for  breach  of  customs  of  a  town  is  local ;  the  averment  of 
an  immaterial  fact  will  not,  in  such  case,  warrant  the  laying  the  venue 
out  of  the  proper  county.] 

Mayor  of  Berwick  v.  Ewart,  3  Black.  R.  1068. 

An  action  may  be  brought  on  a  contract  or  matter  which  arose  beyond 
sea :  as,  if  A  enters  into  a  bond  to  B,  in  any  foreign  country,  ani  the 
bond  bears  date  in  no  place,  B  may  bring  his  action  where  he  pleases^ 
and  allege  that  the  bond  was  made  in  any  place  in  England ;  but  if  there 
be  a  place  mentioned,  as  Bordeaux,  in  France,  then  shall  he  allege  that 
the  bond  was  made  in  qtwdam  loco  vocat.  Bordeaux,  in  France,  (to 

Vol.  I.— 1 1 
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wit,)  in  Islington,  in  the  county  of  Middlesex,  and  from  thence  the  jtuy 
idiall  come. 

Co.  Litt  261,  b;  6  Mod.  328;  3  Ld.  Raym.  1043;  2  Salk.  659,  pi.  6;  10  Mod.  255; 
'2  Ld.  Rajm.  1212;  11  Mod.  51,  pi.  21 ;  Cowp.  177. 

II  In  declaring  on  foreign  bills,  though  it  is  usual  to  state  that  they 

were  drawn  at  the  place  where  they  bear  date,  adding  the  venue  under 

a  videlicitf  yet  this  does  not  seem  necessary.  || 

Bayley  on  Bills,  175,  (3d  ed.) ;  Honriet  r.  Morris,  3  Camp.  304.  See  2  Bam.  &  A. 
301 ;  1  Bam.  &  C.  16. 

[An  action  may  be  maintained  in  England,  to  recover  money  bor- 
rowed at  Amsterdam,  and  covenanted  to  be  paid  in  bank  there. 
Dutch  W.  I.  Company  ▼.  Moses,  1  Stra.  612 ;  2  Ld.  Raym.  1352,  S.  C. 

Trespass  and  false  imprisonment  will  lie  in  this  country  for  an  injury 

of  that  nature,  committed  abroad  in  an  English  settlement. 

Mostyn  v.  Fabrigas,  Cowp.  161.  j6  Actions  for  personal  injuries  are  transitory. 
Watts  ▼.  Thomas,  2  Bibb.  458 ;  Redgrave  v.  Jones,  1  H.  &  M'H.  195.  See,  also,  9 
John.  67;  14  John.  134;  6  Munf.  112;  5  Mass.  519;  6  Pick.  109.^ 

It  was  formerly  thought,  that  an  action  arising  abroad,  though  in  its 
nature  local,  as  trespass  quare  clausum  f regit ^  might  be  maintained  in 
this  country,  if  the  satisfaction  sought  were  merely  personal  and  for 
damages^  and  there  would  be  otherwise  a  failure  of  justice:  but  that 
opinion  hath  been  overruled,  being  found  to  be  inconsistent  with  the  set- 
tled and  acknowledged  distinctions  between  actions  local  and  transitory.] 

Cowp.  180';  Doulson  v.  Matthews,  4  Term  R.  503.  See,  too,  1  Stra.  646.  /Sin 
Virginia,  an  action  of  trespass,  quare  clatuum  fregiU  ^  niade  transitory  by  statute.  1 
Brockl.  R.  203.  gf 

II  Although  an  action  for  diverting  the  water  of  a  navigation  be  in  its 
nature  confessedly  local,  yet  it  is  not  necessary  to  give  a  local  descrip- 
tion to  the  nuisance ;  and,  therefore,  if  it  be  doubtful  whether  the  place 
where  the  navigation  is  stated  to  lie  be  laid  in  the  declaration  as  a  venue 
or  as  local  description,  it  will  be  referred  merely  to  venue^  and  need  not 
be  proved  to  be  at  such  place;  but  it  is  sufficient  if  it  be  at  any  other 
place  within  the  county.  || 

Company  of  Proprietors  of  the  Mersey  and  Irwell  Navigation  t.  Douglass,  2  East, 
497. 

^  When  a  chattel  has  become  so  by  being  severed  from  the  freehold, 
the  right  of  property  in  it  cannot  be  tried  in  a  transitory  action. 

Powell  ▼.  Smith,  2  Watts,  127;  Brown  y.  Caldwell,  10  S.  &  R.  114;  Baker  t. 
Howell,  6  S.  &  R.  476;  Mather  v.  Trinity  Church,  3  S.  &  R.  509.  a' 

(B)  In  what  Cases  the  Court  will  change  the  Venue. 

The  defendant  cannot  by  his  plea  oblige  the  plaintiff  to  lay  his  action 
in  a  different  county  from  that  in  which  he  brought  it,  unless  the  matter 
pleaded  be  local ;  (a)  for  in  transitory  actions  he  must  move  the  court 
on  affidavit,  (A)  that  if  the  plaintiff  hath  any  cause  of  action,  such  cause 
accrued  in  the  county  of,  &c.,  and  not  where  the  plaintiff  hath  laid  it,  &c. ; 
and  such  motion  must  be  made  before  issue  joined,  (c)  for  by  joining 
issue,  he  agrees  with  the  plaintiff  as  to  the  manner  of  bringing  the  action: 
and  though  the  court  seldom  refuse  on  such  affidavit  to  change  the  venuey 
yet  if,  before  or  after  the  motion  made,  the  plaintiff  wiU  enter  into  a  rule 
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to  offer  no  evidence  but  what  arises  in  the  county  where  he  has  laid  his 
action^  (a)  the  cause  will  be  tried  there. 

The  practice  of  changing  the  venue  began  in  the  reign  of  James  the  First.  Salk.  690 ; 
S  Bl.  Rep.  103d.  It  is  ex  groHd  eurissj  and  not  ex  d3nto  juaHeUe.  Qu.  2  Show.  176 ; 
Carth.  126.  [The  courts  will  not  change  it  to  any  of  the  four  northern  counties,  pre- 
vious to  the  spring  circuit ;  because  there  the  assizes  are  holden  only  once  a  year,  at  the 
time  of  the  sammer  circuit.  3  Bl.  Comm.  294;  1  Wils.  138.  But  they  will  move  it 
into  some  other  county,  when  it  appears  from  the  circumstances  laid  before  them,  that 
there  is  a  probable  ground  to  apprehend  that  a  6iir,  impartial,  or  at  least  a  satisfactory 
trial  cannot  be  had  where  it  is  laid.  Stra.  874 ;  3  Burr.  1564 ;  4  Burr.  2447.  {See  1 
Cain.  487,  488 ;  2  Cain.  46;  3  Cain.  103, 127;  2  Mass.  T.  Rep.  544;  7  Term.  735;  1 
Bos.  &  PuL  425.}  This  power  in  the  courts  of  common  law  is  derived  from  the  statute 
of  6  R.  2,  and  is  therefore  limited  to  transitory  actions,  that  statute  making  mention  only 
nidebi,  account^  and  other  nteh  actions ;  for  though  in  local  actions  the  venue  is  occasion- 
ally changed  by  the  courts  of  law,  yet  that  is  only  indirect^  and  by  mutual  consent;  it 
cannot  be  done  directly  and  absolutely  in  such  cases  without  the  aid  of  a  court  of  equity. 
3B].  Comm.  384.  (a)  Lutw.  1437;  Co.  Litt.  282.  (6)  The  affidavit  is  necessary, 
because  the  motion  succeeded,  and  was  equivalent  to  a  plea  in  abatement.  2  Black.  R. 
1033.  It  most  state  poeitively  that "  the  cause  of  action  (if  any)  arose  in  A,  (the  county 
to  which  it  is  prayed  to  change  the  venue^)  and  not  in  B,  (the  county  where  it  is  laid  in 
the  declaration,)  or  elsewhere  out  of  A."  This  is  tiie  established  form,  with  which  the 
courts  exact  a  strict  compliance.  Cole  T.  Goring,  Barnes,  477 ;  Belshaw  v.  Porter,  lb. 
478;  4  Burr.  2453;  Allen  ▼.  Griffiths,  3  lerm  K.  495.  i6See  1  Caines,  122;  2  John. 
374,  453;  3  East,  329;  4  East,  495;  1  John.  Cas.  392;  3  Caines,  95,  139.gr  ||  And  by 
a  late  rule  of  B.  R.,  it  must  be  drawn  up  «^  on  reading  the  declaration."  1 1  East,  273 ; 
1  Marsh.  243 ;  1  Chitt.  R.  57,  334.||  It  hath  been  questioned,  though  it  is  frequently 
done,  whether  the  venue  can  properly  be  changed  into  Wales;  certain  it  is,  from  the 
terms  of  the  affidavit,  that  it  cannot  be  directly  changed  into  the  next  English  county, 
though  the  process  may  be  afterwards  awarded  into  it.  4  Burr.  2452 ;  Dougl.  262.  ^6 
East,  355. 9  ||  But  now,  since  the  latitat  is  holden  to  run  into  Wales,  it  has  become  the 
common  practice  to  change  the  venue  from  an  English  to  a  Welsh  county.  2  Stra. 
1270;  2  Black.  R.  962 ;  6  East,  355.||  In  the  case  of  a  libel  dispersed  in  several  coun- 
ti^  the  venue  cannot  be  changed,  because  the  affidavit  cannot  be  made  in  the  prescribed 
fiirm,  the  publication  of  the  libel  being  coextensive  with  its  circulation.  Pinkney  v. 
Collins,  1  Tenn  R.  ^71 ;  Clissoid  y.  Clissold,  lb.  647,  S.  P.  ||  1  Brod.  &  B.  299-1 
Bat  if  the  printing  and  publishin?  were  both  in  the  same  English  county,  or  if  the  libel 
weie  written  here  and  sent  abroad,  there  is  then  only  one  English  county  in  which  the 
caoae  of  action  arose.  Freeman  v.  Norris,  3  Term  R.  300:  Metcalfe  y.  Markham,  lb. 
653.  One  onlj  of  several  defendants  may  make  the  affidavit.  Box  v.  Reed,  Barnes, 
482.  Where  it  appears  on  the  face  of  the  declaration,  that  the  cause  of  action  is  heal^ 
DO  affidavit  is  necessary.  Mayor  of  Leicester  v.  Green,  lb.  492,  «yprd,  (A.)  (c)  It  has 
been  received  afterwards,  1  Term  R.  781.  /SSee  3  Caines,  104 ;  3  John.  447 ;  2  B.  &  P. 
12;  5  B.  &  P.  58.  p  It  may  be  changed  afler  an  order  for  time  to  plead,  though  upon  the 
terms  of  pleading  issuably,  but  not  after  an  order  for  time  to  plead,  upon  the  terms  of 
pleading  issuabl  v,  and  taking  short  notice  of  trial  at  the  first  sittings  in  London  or  Mid- 
leaez,  because  tkere  a  trial  would  be  lost.  Petyt  v.  Berkley,  Cowp.  510;  Hunter  v. 
Gmy,  Barnes,  493,  S.  P.  ||  Shipley  v.  Cooper,  7  Term  R.  698 ;  Wilson  v.  Harris,  2 
Bos.  &  PolL  320.  Talmash  v.  Penner,  3  Bos.  &  Pull.  12.  It  cannot  be  changed  at 
the  instance  of  the  defendant  aflter  plea  pleaded,  even  though  he  afterwards  obtain  leave 
to  withdraw  his  plea,  and  plead  it  de  novo  with  a  notice  of  set-off.  Palmer  v.  Turner, 
Tidd's  Pr.  528,  Ed.  2.||  A  judge's  order  for  an  imparlance  is  no  bar  to  it  Blaekstock 
V.  Payne,  Barnes,  487.  Nor  is  the  putting  in  a  plea  afler  a  rule  to  show  cause  any 
waiver  of  it.  Herbert  v.  Flower,  lb.  492.  (d)Ot  undertake  to  give  material  evidence 
in  the  coonty  where  laid.  Sid.  404, 442.  [But  such  undertaking  is  indispensable.'] 
I  Guard  t.  Hodge,  10  East,  32 ;  Clarke  y.  Reed,  1  N.  R.  310.||  [The  want  of  it  cannot 
be  supplied  by  an  affidavit  that  the  cause  of  action  arose  where  laid.  French  v.  Cop- 
pinser,  1  H.  Black.  R.  216.  The  undertaking,  however,  is  satisfied  by  very  slight  local 
evidence,  or  by  proof  that  the  cause  of  action  arose  abroad.  Watkins  v.  Towers,  2  Tena 
R.  275;  Gerard  y.  De  Roebuck,  1  H.  Black.  R.  280.]  M'Clare  v.  M'Keand,  2  Taunt. 
197.  The  performance  of  it  may  indeed  be  dispensed  with  where  the  plea  and  issue 
joined  are  such'  as  to  render  the  evidence  irrelevant ;  for  it  does  not  apply  to  collateral 
naiiea,  but  is  confined  to  the  matters  stated  in  the  declaration.  Cockerel!  v.  Chamber- 
Isyne,  1  Taunt.  618 ;  Soulsby,  Assignee,  &c.,  y.  Lea,  3  Taunt  86.  If  the  plaintiff  can 
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ahow  that  part  of  the  cause  of  action  aroae  in  another  county  than  that  where  originaUy 
laid,  the  rule  for  changingr  it  will  be  discbareed.  Cailland  y.  Champion,  7  Term  R. 
205;  Collins  y.  Jacob,  3  JBos.  &  Pull.  579;  Hope  y.  Bennet,  2  New  R.  397.  But, 
where  the  cause  of  action  substantially  arose  in  a  county  at  a  great  distance  from  that  in 
which  the  venue  was  laid,  and  all  the  witnesses  resided  in  that  county ;  the  court  changed 
the  venue  to  it  on  the  defendant*s  agreeing  to  admit  a  fact,  which  in  point  of  form  arose 
in  the  ori^al  county.  Holmes  y.  Wainwright,  3  East,  329.||  [Evidence  merely  that 
the  plainttflPs  witnesses  reside  in  the  coun^  where  he  has  laid  the  action  is  not  suffi- 
cient. 2  Black.  R.  1031.  After  the  venue  hath  been  changed,  the  court  haye  refused 
to  bring  it  back  upon  an  affidayit  that  the  witnesses  liye  in  Scodand,  and  will  not  come 
fiirther  than  Carlisle.  Fogoe  y.  Gale,  1  Wils,  162.]  /Slf  there  be  no  yenue  laid  in  the 
narr.  leferenee  to  the  yenue  in  the  margin  is  sufficient.  Slate  y.  Post,  9  John.  R.  81. 
There  would  appear  to  be  no  power  in  the  courts  of  Pennsylyania  to  change  the  yenue. 
See  Braekenr.  Law  Misc.  191.gr 

But  though  the  court  on  application,  seldom  refuse  to  change  the 

venuey  yet  there  are  cases  in  which  the  judges  have  refused;  as  where  a 

peer  of  the  realm  brings  an  action  oiscandalum  tnagnatutny  the  court 

will  not  change  the  venue^  because  a  scandal  raised  on  a  peer  reflects 

on  him  through  the  whole  kingdom. 

2  Mod.  215;  Gilb.  Hist.  C.  P.  90.  See  2  Ld.  Raym.  954;  11  Mod.  9;  12  Mod.  191, 
401,  420;  Barnes,  343;  2  Stra.  807;  2  Ld.  Raym.  1418;  Andr.  198;  Bamaidist.  K. 
B.  60 ;  I  Ley.  56,  S.  P.  For  the  king  himself  is  party  to  the  suit ;  but  in  my  Lord 
Shaftesbury^s  case,  who  brought  xandalum  magnaium,  and  laid  it  in  London,  the  yenue 
was  changed.  Vent.  364 ;  2  Jones,  192.  But  note  that  was  by  reason  of  the  great  inflo- 
ence  he  had  in  the  city ;  and  the  established  doctrine  is,  that  the  yenue  cannot  £»  changed 
in  an  action  ofaeantkuum  magnaium,  2  Salk.  668,  pi.  3 ;  I  Vem.  439.  It  was  refnied 
by  B.  R.  in  Lord  Sandwich  and  Miller,  in  Easter  Term,  1773. 

A  Serjeant  at  law,  barrister,  attorney,  or  other  privileged  person,  whose 
attendance  is  necessary  at  Westminster-hall,  may  lay  his  action  in  Mid- 
dlesex, though  the  cause  of  action  accrued  in  another  coimty ;  and  the 
court,  on  the  usual  affidavit,  will  not  change  the  venue. 

Vide  head  o( Privilege  f  2  Salk.  668,  pi.  1, 670,  pi.  9;  2  Show.  R.  176,  pi.  172, 248, 
pi.  239,  SL  P.  Though  the  plaintiff,  who  was  a  barrister,  had  discontinued  hia  practiee 
for  some  time  before.  [But  Qumre  of  this!  On  motion  by  Mr.  Spelman  to  rechange 
the  yenue  to  Middlesex  on  the  ground  of  his  being  a  barrister,  the  court  obliged  him  to 
make  affidayit  that  Mr.  Spelman  the  plaintiff  and  Mr.  Spelman  the  barrister  were  the 
same  person.  2  Black.  R.  1067;  I  Black.  R.  19.  An  attorney  does  not  lose  his  piiyi- 
lege  to  change  or  retain  the  yenue  by  residing  in  the  country.    2  Black.  R.  1065.  J 

But  if  a  privileged  person  be  sued,  and  the  action  brought  against 

him  in  the  right  county,  his  privilege  will  not  entitle  him  to  have  it  tried 

in  Middlesex. 

Garth.  126;  2  Ld.  Raym.  1053;  Bisse  y.  Hareourt,  2  Salk.  668,  pi.  1 ;  Andr.  381 ; 
4  Bun.  2027 ;  3  Term  R.  573 ;  Qmtr.  2  Stra.  1049.  Dolben,  J.,  remembered  a  oanse 
where  the  venue  was  altered,  though  an  attorney  was  plaintiff,  because  the  matter  arose, 
and  all  the  witnesses  liyed  in  remote  parts.  Garth.  126.  So,  where  the  plaintiff  was 
an  attorney,  but  bad  not  declared  in  person,  but  by  N  G,  his  attorney.  Barnes,  479.  So, 
where  plamtiff  sued  defendant  by  Mtptos,  amd  not  by  attachment  of  priyilege.  Praet. 
Reg.  C.  P.  419 ;  Rep.  &  Gas.  Pract.  G.  P.  132.  So,  where  he  sued  by  original.  Barnes, 
484;  Rep.  &  Gas.  Pract  G.  P.  145;  Pract.  Reg.  G.  P.  420. 

||And  if  the  privileged  person  lay  his  venue  in  London,  or  any  other 
county  than  Middlesex,  he  has  no  privilege  to  retain  it 

2  Salk.  668 ;  7  Taunt  146. 

And  the  privilege  does  not  extend  to  actions  by  aa  attorney  in  auter 
droiiJ^ 

Tidd.  606,  (9th  ed.) 

So,  if  an  attorney  lays  his  action  in  London,  the  court  will  change  the 
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venue  on  the  usual  affidavit ;  for  by  not  laying  it  in  Middlesex,  (a)  he 
seems  regardless  of  his  privilege,  and  is  to  be  considered  as  a  person  at 
large. 

Vent  47 ;  Cas.  Temp.  Holt,  713,  pL  5.  (a)  In  order  to  prove  the  venue  was  not  laid 
ia  Middlesex,  a  copy  of  the  declaration  was  produced,  by  which  it  was  said,  it  appeared 
the  venue  was  laid  in  London ;  but  the  court  said  an  aflSdayit  ought  to  be  annexed,  tiat 
it  may  appear  to  be  a  true  copy,  and  that  they  did  not  require  this  affidavit  but  in  the 
ease  of  an  attorney. 

||The  venue  will  not  be  changed  to  any  of  the  four  northern  counties, 
previously  to  the  spring  circuit,  because  the  assizes  there  are  holden 
only  once  a  year  at  the  time  of  the  summer  circuit. 

3  Black.  Com.  294;  1  Wils.  138.     Sed  quaere  nowt 

Nor  will  it  be  changed  into  a  county  palatine  but  on  the  terms  of  not 
(usigning  error  on  the  want  of  an  original;  and  therefore,  in  C.  B., 
one  of  several  defendants  cannot  be  permitted  to  remove  it  hither,  be- 
cause it  is  not  competent  to  the  court  in  that  case  to  lay  the  other 
defendants  under  those  terms.  || 

Braddely  and  others  v.  Rippon,  5  Taunt.  87 ;  and  see  3  Chitt  R.  417 ;  7  Tannt.  466 ; 
4  ManL  &  S.  233. 

If  material  evidence  may  be  given  in  two  counties,  the  plaintiff  may 

elect  to  bring  his  action  in  which  he  pleases ;  as,  if  A  draws  a  bill  of 

ejo^hange  in  Bristol,  payable  in  London,  the  action  accrues  by  the 

refusal  to  pay  the  money  in  London,  and  therefore  the  plaintiff  not 

obliged  to  change  the  venue. 

SSalk.  669,  pi.  4;  Comb.  84;  Lutw.  215;  7  Co.  Bulwer's  case.  [10  East,  34. 
The  like  law  in  penal  actions.    2  Term  R.  238.] 

gSo,  where  the  venue  had  been  changed  by  the  defendant  from  Lon- 
don to  Staffordshire,  on  the  usual  affidavit  that  the  cause  of  action  arose 
in  the  latter  county,  and  not  elsewhere,  the  Court  of  King^s  Bench  would 
not  bring  it  back  to  London  on  an  affidavit  that  the  cause  of  action  arose 
partly  in  Staffordshire  and  partly  in  Worcestershire,  and  on  the  plain- 
tiff's undertaking  to  give  material  evidence  in  one  or  other  of  those 
comities,  particularly  as  no  special  facts  were  stated  to  show  that  the 
defendant's  affidavit  was  not  correct.  And  mere  hardship  and  delay  in 
being  obliged  to  try  a  cause  at  Lancaster,  when  all  the  plaintiff's  wit- 
nesses reside  in  London,  is  no  ground  for  bringing  back  the  venue  to 
the  latter  place,  unless  the  defendant  be  under  terms  to  take  short  notice 
of  trial  in  London,  and  has  undertaken  not  to  assign  for  error  the  want 
of  an  original  writ.|| 

2  Bam.  &  A.  618 ;  1  Chitt  R.  377 ;  1  Chitt.  R.  691. 

So,  where  an  assumpsit  was  brought  for  goods  sold  and  deliveredj^ 
and  the  action  laid  in  London,  and  a  motion  was  made  to  change  the 
venue  upon  affidavit  that  the  sale  was  in  Kent ;  but  it  appearing  that 
the  delivery  was  in  London,  the  court  held  that  where  the  matter 
consists  of  two  parts  in  several  coimties,  the  plaintiff  shall  have  his 
election. 

Teat  344. 

So,  an  action  against  a  lighterman  for  not  delivering  goods  was  laid 
in  London^  whither  they  were  to  be  carried ;  it  was  moved  to  change 
the  venuey  because  the  damages  and  neglect  were  in  Kent  Sed  non 
alioeatur;  for  the  neglect  is  transitory,  and  not  material  where  it  was; 

H 
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and  the  court  will  never  change  a  venue  for  a  carrier,  which  is  the 
same  case. 

3  Salk.  670,  pi.  8.  Not  the  coarse  to  change  the  venae  in  an  action  of  escape;  jwr 
Holt,  C.J. 

II  The  venue  may  be  changed  in  an  action  of  crim,  con.  on  the  usual 
affidavit 

10  East,  3d;  and  see  2  Chitt  R.  417. 

So  in  an  action  of  assault 

Ibid. 

So  in  the  C.  B.  in  a  penal  action. 

5Taant754.    &<{  vide  1  Sid.  387. 

So;  in  case  for  overturning  the  plaintiff  in  a  stage  coach,  it  may  be 
changed  to  the  coimty  where  the  accident  happened.  || 

4  Tiont  739. 

[But  where  the  cause  of  action  arises  in  two  counties,  the  court  will 
not  change  it  to  a  third.] 

Shirley  t.  Oollis,  3  Black.  R.  940. 

If  the  action  be  grounded  on  a  specialty,  the  court  will  not  change 
the  venue;  for  not  being  dated  at  any  particular  place,  it  may  be  pre- 
sumed to  be  omitted,  that  it  may  charge  the  defendant  at  any  place. 

3  Mod.  238.  That  the  court  will  not  change  the  venue  in  an  action  of  covenant  Lev. 
tor.  flSee  3  Chitt.  419 ;  1  M'Clel.  &  Y.  213.  Nor  in  asmmprit  on  an  award.  3  Bos. 
&  Full.  355 ;  3  Bam.  &  C.  9, 11.  Or  charterparty  of  affreightment.  7  Taunt.  306; 
1  Moo.  54.  Sed  vide.  4  Bing.  39.  Unless  some  special  ground  be  laid.  See  Tidd^ 
604,  (9th  edit)|| 

[Nor  will  they  change  the  venue  in  debt  for  rent  on  a  parol  demise 
of  lands  in  one  coimty,  and  the  action  laid  in  another. 
Duplessis  y.  Chalk,  Stra.  878 ;  Fitzgib.  166. 

But  where  an  action  of  debt  for  rent  by  the  lessor  against  the  original 
lessee  was  brought  in  London,  and  the  lands  lay  in  Gloucestershire ;  on 
affidavit  made  that  the  defendant  would  plead  a  special  plea,  whereby 
the  title  of  the  estate  would  come  in  question,  the  court  ordered  the 
venue  to  be  changed  into  Gloucestershire. 

Meritt's  case,  1  Freem.  360. 

It  is  a  general  rule  not  to  change  the  venue  in  actions  upon  specialties; 
yet  it  has  been  done  upon  certain  terms  imposed  upon  the  defendant, 
on  a  suggestion  that  both  the  plaintiff's  and  defendant's  witnesses 
resided  in  the  county  to  which  it  was  prayed  it  might  be  changed;  but 
several  similar  applications  have  been  rejected.] 

Foster  t.  Taylor,  1  Tenn  R.  781. 

11  In  covenant  on  a  lease  for  diverting  water  from  the  mill,  a  view 
being  proper  to  be  had,  the  venue  was  changed  to  the  county  where  the 
premises  lay,  though  most  of  the  plaintiff's  witnesses  resided  in  the 
county  where  the  venue  was  laid. 

8  East,  368 ;  but  see  3  Chitt  R.  419. 

And  in  a  late  case  the  Court  of  Common  Pleas  refused  to  change  the 
venue  in  an  action  on  a  deed  to  the  county  where  it  was  executed,  on 
the  ground  of  the  defendant's  witnesses  living  there ;  it  not  appearing 
firom  the  pleadings  to  be  necessary  to  produce  many  witnesses  from 
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that  county,  and  there  being  reason  to  suppose  t&at  afair  trial  could  not 
be  had  there.  |[ 

Watt  T.  Daniel,  1  Boa.  &  Pull.  425. 

[The  Court  of  Common  Pleas  refuse  to  change  the  venue  in  an  action 
on  a  bill  of  exchange  or  promissory  note,  (a)  where  the  cause  of  action 
is  confined  to  the  bill  or  note  only ;  but  the  practice  of  the  Court  of 
King's  Bench  in  this  respect  seems  to  be  different.  (Jb) 

Barnes,  480,  483,  485,  487;  3  Black.  R.  993;  I  Wils.  41;  Say  R.  7;  Andr.  65. 

Illiey  have  howeyer  done  it  where  the  defendant's  affidavit  disclosed  the  number  of 

witnesses,  and  showed  that  a  serious  inconyenience  would  arise  from  bringing  them  into 

tbe  coonty  where  the  vemit  was  laid :  a  mere  statement  that  all  the  defendant's  witnesses 

liye  in  the  coanty  to  which  it  is  moyed  to  change  it  will  not  suffice.    Eyans  y.  Weaver, 

1  Bos.  &  Pull.  20.    And  where  a  view  was  necessary,  they  have  done  it,  though  most 

of  the  plaintiflTs  witnesses  resided  in  the  county  where  the  veTiu^  was  laid.    I^odinott  y. 

Cox,  8  East,  967.||    (a)  They  consider  these  in  the  nature  of  specialties.   ||(M  It  should 

seem  to  be  the  same  where  the  note  is  not  negotiable.    Orme  y.  Almay,  citea  in  2  Bos. 

&  Poll.  355.     And  the  practice  of  the  Court  of  King's  Bench  seems  now  to  be  the  same. 

See  Udd.  604,  (9th  edit. ;)  and  3  Chitt.  R.  4l8.|| 

II  It  would  seem  that  the  courts  will  neither  change  the  venue  in  an 
action  on  an  award,  even  though  the  declaration  contains  the  common 
counts,  nor  oblige  the  plaintiff  to  undertake  to  confine  his  evidence  to 
the  count  upon  the  award.  || 

Whithorn  ▼•  Staines,  2  Bos.  &  Pull.  355. 

[Though  the  plaintiff  cannot  regularly  move  to  change  the  venuey  yet 
he  may  do  it  in  effect  by  moving  to  amend,  and  striking  out  the  name 
of  the  one  county,  and  inserting  that  of  the  other ;  and  as  he  may  make 
this  motion  at  any  time,  therefore,  where  the  venue  has  been  changed 
by  the  defendant,  the  court  will  permit  him  at  any  time  to  bring  it  back 
on  the  usual  undertaking.] 

Stroad  T.  Tilly,  Stia.  1163;  Halletty.  Hallett,  1  Wlb.  173;  Brackshaw  t.  Hopkins, 
Cowp.  409. 
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A.CTI01IS  qui  tarn  are  (a)  such  as  are  given  by  acts  of  parliament^ 
^«\nch  impose  a  penalty,  and  create  a  forfeiture  for  the  neglect  of  some 
duty,  ox  commission  of  some  crime,  to  be  recovered  by  action  or  inform- 
ation, at  the  suit  of  him  who  prosecutes  as  well  in  die  king's  name  as 
in  his  own.     As  most  penal  statutes  direct,  that  the  penalty  may  be  re- 
covered by  action  or  information,  we  will  consider  both  matters  to- 
gether, and  therefore  we  shall  show, 

3  Black.  Com.  160.  (a)  It  is  called  sometimes  a  popular  action,  when  the  penalty, 
or  pait  of  it,  is  ^yen  to  any  one  who  will  sue  for  the  same.  In  these  actions  or  inform- 
atioDS,  the  party  who  prosecutes  has,  by  commencing  his  suit,  such  an  interest  in  the 
peoal^,  that  the  king  cannot  discharge  or  suspend  the  suit,  as  to  the  part  the  plaintiff 
IS  entitled  to.  Vide  2  Hawk.  P.  C.  39i2,  and  head  of  Prerogalive.  [Penal  actions, 
.  though  the  jndement  may  in  some  cases  be  followed  by  legal  disabilities,  aie  considereid 
as  cirfl  proceedings,    lliey  are  founded  upon  the  implied  contract  which  eyery  one  is 


99  ACTIONS  QUI  TJiM. 

(A)  In  what  Cases  they  lie. 

nnder  by  the  fnndameiital  constitation  of  goyerament,  to  obey  the  directions  of  the  1m»- 
latare,  and  to  pay  the  forfeiture  incnrred  by  his  disobedience  to  such  persons  as  the  law 
requires.  3  Black.  Com.  159.  Therefore  the  affirmation  of  a  Quaker  is  admissible  in 
them;  Cowp.  382;  and  a  new  trial  may  be  had  afW  a  verdict  for  the  defendant.  Wilson 
▼.  Rastall,  4  Term  R.  753.]  ^The  parties  to  a  qui  iam  action  may  lawfully  agree,  the 
plaintiff  to  discontinue  the  suit,  and  the  defendant  to  pay  the  costs ;  for  discontinuing  is 
not  compounding  or  compromising  a  popular  action,  nor  is  the  payment  of  costs  a  com- 
position. Haskins  y.  Newcomb,  3  Johns.  R.  405.  It  is  in  the  discretion  of  the  court, 
under  the  statute,  to  allow  the  informer  or  plaintiff  to  compound  on  such  terms  as  they 
think  fit.    Brad  way  y.  Leworthy,  9  Johns..  251.^ 

(A)  In  what  Cases  they  lie. 

(B)  What  ought  to  be  the  Form  of  them. 

(C)  In  what  Courts  they  may  be  brought,  and  where  laid. 

(D)  Of  the  Proceedings  and  Pleadings  in  such  Actions  or  Informatioiis. 

(E)  Of  the  Judgment  on  such  Actions  or  Informations. 

(F)  In  what  Cases  there  shall  be  Costs. 

(6)  Whether  the  Penalty  of  a  Penal  Statute  may  be  compounded  or  granted  oyer. 

Within  what  time  the  prosecution  must  be  on  a  penal  statute,  yide  head  of  **  Limi- 
tations or  Aonoiis." 


(A)  In  what  Cases  they  lie. 

Whbrevsr  a  statute  prohibits  a  thing,  as  being  an  immediate  offence 

against  the  public  good  in  general,  under  a  certain  penalty,  and  the 

penalty,  or  part  of  it,  is  (A)  given  to  him  who  will  sue  for  it,  any  person 

may  bring  such  action  or  information,  and  lay  his  demand  tarn  pro  do- 

tnino  rege  quam  pro  seipso. 

Co.  Ent.  375;  Lutw.  133,  138;  Dyer,  95,  346;  And.  139.  (h)  But  without  such 
penalty  be  giyen,  no  priyate  person  can  sue,  for  the  whole  penalty  goes  to  the  king.  8  And. 
127;  3  Jones,  234;  2  Hawk.  P.  C.  377.  /SSee  2  East,  569,  Barnard  y.  Gosling;  3  B. 
&  P.  382,  Dayis  y.  Eamonson ;  5  East,  313,  Fleming  y.  Bailey ;  7  J.  R.  536,  Rex  ▼. 
Hymen.9f  [It  hath  been  determined,  howeyer,  that  where  an  informer  entitled  to  no  part 
of  the  penalty,  sues  for  the  king  and  himself,  the  information  is  not  yoid,  but  the  whole 
shall  be  adjudged  to  the  kinj|r.  Parker,  105;  Hardr.  185.  But  an  act  which  idjes  a 
remedy  only  to  the  party  grieyed,  is  not  to  be  considered  as  a  penal  act;  Cas.  Temp. 
Hardw.  412 ;  And.  115,  S.  C. ;  Vin.  Abr.  tit.  Robberv,  (U,)  p.  2,  S.  C. ;  2  Term  R.  148 ; 
for  the  king  cannot  discharge  it,  or  proceed  in  it  after  the  death  of  the  party.  Wood*8 
Inst  535.]  ^  If  the  party  has  no  other  right  than  what  is  deriyed  from  the  statute,  his 
remedy  must  be  under  the  statute.  Almy  y.  Harris,  5  Johns.  R.  175.  But  if  be  has  a 
right  to  sue  at  common  law,  and  a  remedy  is  giyen  by  statute,  without  taking  away  the 
common  law  remedy,  he  may  sue  in  either  way.  Almy  y.  Harris,  5  Johns.  175;  10 
Johns.  389.  Qui  iam  informations  are  in  the  nature  of  ciyil  suits.  U.  S.  y.  Le  Vengeur, 
cited  2  Dall.  367;  Ketland  y.  Capias,  2  Dall.  365.gr 

So,  where  a  statute  prohibits  or  commands  a  thing,  the  doing  or  omis- 
sion whereof  is  both  an  immediate  damage  to  the  party,  and  also  highly 
concerns  the  good  of  the  public,  the  honour  of  the  king,  &c.,  the  party 
grieved  may,  and,  as  some  say,  ought  to  bring  his  action  on  such  statute 
tatn  pro  domino  rege  quam  pro  seipsOy  especially  if  the  king  be  entitled 
to  a  fine. 

Vide  2  Hawk.  P.  C.  377;  4  Co.  13.  ySTbe  repeal  of  a  statute  on  which  a  qui  tarn 
action  is  founded,  at  any  time  before  judgment,  defeats  the  action,  unless  there  be  a 
sayinff  clause  for  actions  pending.  State  y.  Tombecbee  Bank,  !•  Stew.  347 ;  Taylor  y. 
Rnshmg,  2  Stew.  160;  Allen  y.  Fairow,  2  Bailey,  584;  Coles  y.  Madison  County,  1 
Breese,  115 ;  Rankin  y.  Baird,  1  BVeese,  123 ;  Conrm.  y.  Welch,  2  Dana,  330.^' 
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It  is  agreed,  fhat  an  action  or  information  on  a  public  statute  need  not 
recite  the  statute  on  which  it  is  grounded ;  whether  the  offence  be  such 
only  because  prohibited,  or  be  an  evil  in  its  own  nature ;  and  whether 
it  be  prohibited  by  more  than  one  statute,  or  by  one  only;  for  the 
judges  are  bound  tx  officio  to  take  notice  of  all  public  statutes. 

6  H,  7,17,  h;  Plow.  79;  4  Co.  48;  Cro.  Eliz.  236;  Cro.  Car.  229;  Dy.  346,  h,; 
Show.  337 ;  2  Hawk.  P.  C.  c.  25,  $  100.  (i  If  the  statute  gives  no  general  form  of  de- 
daring,  plaintiff  must  state  the  special  matter  on  which  the  cause  of  action  arises.  Cole 
T.  Smith,  4  Johns.  R.  193 ;  13  Johns.  438.  The  declaration  must  allege  the  fact  done 
against  form  of  the  statute.    2  East,  382 ;  7  East,  516,  Clanniard  ▼.  Stokes.^ 

But,  if  the  prosecutor  take  upon  him  to  recite  the  statute,  and  mate- 
rially vary  from  a  substantial  part  thereof,  (a)  this  is  fatal^  because  it 
does  not  judicially  appear  to  Uie  court  that  there  is  such  a  foundation 
for  the  prosecution,  as  that  whereon  it  is  expressly  grounded. 

For  this,  vide  2  Hawk.  P.  C.,c.  25,  $  101.  \{a\  Not  being  bound  to  recite  the  statute, 
B  UUral  variance  will  be  fatal.  Doug.  97.  Sea  vide  9  6.  4,  c.  15,  and  tit.  Plea$  and 
Pkading,  (B.)| 

But,  if  an  information  contain  several  offences  against  a  statute,  and 
be  well  laid  as  to  some,  and  defective  as  to  others,  the  informer  may 
have  judgment  for  what  is  well  laid ;  as,  where  the  words  of  the  statute 
are  fully  pursued  in  the  description  of  some  of  the  offences,  and  not  of 
others ;  or,  where  the  time  is  in  part  certain,  and  in  part  uncertain. 

Cro.  Jac.  104,  529 ;  Cro.  £1.  835. 

Also,  an  action  or  information  qui  tdm  need  not  conclude  contra 

paceTHy  or  in  contemptum  domini  regis;  as  an  indictment  must. 

3  Hawk.  P.  C,  c.  26,  §  18.  fi  When  a  statute  ffives  a  penalty,  and  provides  a  civil 
action  for  its  recovery,  the  declaration  must  set  forth  not  only  the  provisions  against  the 
statute,  but  also  directly  allege  the  offence  was  committed  against  the  statute.  Peabody 
V.  Hayt,  10  Mass.  36;  vide  Cross  v.  United  Sljtates,  1  Gallis.  26;  Sears  v.  United 
States,  1  Gallis.  257;  Haskell  v.  Moody,  9  Pick.  162;  Nichols  v.  Squire,  5  Pick.  168; 
Crain  t.  State,  2  Yerg.  390;  Bouv.  L.  D.  tit.  Qmlraformam  SialiUi ;  2  Binn.  332.gr 

He  who  brings  an  action  on  a  penal  statute,  which  gives  one  moiety 
of  the  forfeiture  to  the  king,  and  the  other  to  the  informer,  may  either 
have  a  writ  against  the  defendant  quod  reddat  domino  regi  et  A  B, 
qui  tam^  i^c,  quas  eis  debety  or  qiLod  reddat  A  B  qui  tarn,  ^c,  quas 
ei  debet;  and  in  either  case  the  writ  is  well  pursued  by  a  declaration  in 
the  name  of  the  plaintiff  only. 

Jones,  361 ;  Cro.  Car.  256 ;  Plow.  77 ;  Dyer,  95 ;  3  Lev.  374 ;  Dal.  66. 

But  it  seems  doubtful  whether  there  be  any  necessity  that  either  the 
writ  or  count,  in  any  such  action,  do  express  that  it  is  brought  by  or  for 
the  king  as  well  as  the  party.  (A) 

Quwre^  Vide  2  Hawk.  P.  C,  c.  26,  $  20.  (b)  The  usual  form  of  declaring  is,  that 
the  party  sues  as  well  for  the  king  as  for  himself.  It  is  the  safest  method,  and  perhaps 
is  necessary.    /SSee  1  Penning.  168.^ 

But  it  seems  agreed,  that  every  information  must  be  in  this  form,  viz. 
that  the  informer  tarn  pro  domino  rege  quam  pro  seipso  sequitur^  even 
where  it  is  brought  upon  a  statute  which  gives  one-third  of  the  penalty 
to  a  third  person.  But  there  is  great  variety  in  the  form  of  such  in- 
formations in  other  respects ;  for  sometimes  they  say,  that  the  action 
accrues  to  the  informer,  to  demand  the  forfeiture  for  the  king  and  him- 
self; sometimes  that  it  accrues  to  the  king  and  to  the  informer ;  some- 
times that  it  accrues  to  the  king  and  to  the  informer  and  to  J  S,  viz. 

Vol.  I.— 12  H  2 
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where  it  is  divided  into  three  parts ;  sometimes  they  have  no  clause  at 

aU  of  this  kind ;  sometimes  a  process  is  prayed  to  bring  in  the  defendant 

to  answer  the  informer ;  sometimes  to  answer  as  well  the  king  as  the 

informer ;  and  sometimes  to  answer  conoeming  the  premises,  without 

saying  to  whom. 

Vide  Hawk.  P.  C,  c.  26,  S  90,  and  the  other  authorities  there  cited.  ^To  briaf  the 
defendant  within  the  statute,  eyery  circumstance  in  the  description  of  the  offence,  con- 
tained in  the  elaase  of  the  statute,  which  creates  the  penalty,  must  be  correctly  set  forth 
in  the  proceedings.  Ellis  ▼.  Hall,  2  Aik.  41 ;  Griffith  y.  West,  5  Halst  101 ;  MorreU 
T.  Fuller,  8  John.  318;  Green  y.  Bumpass,  Mart  &  Yerg.  94;  Warren  r.  DooUttle, 
5  Cowen,  678.    Vide  7  John.  403;  4  Mass.  438.  gT 

Such  information  may  demand  what  is  due  to  the  informer,  without 
mentioning  what  is  due  to  the  king.  Also,  if  the  qtiantum  depend  on 
what  shall  be  found  by  the  jury,  a  blank  (a)  may  be  left  for  the  sum ; 
but  if  it  demand  more  or  less  for  the  party  than  his  due,  {b)  it  is  insuffi- 
cient as  to  him ;  but  even  in  such  case  it  may  be  sufficient  as  to  the 
king's  share. 

2  Hawk.  P.  G.,  c  36,  $  30.  (a)  Qu.  As  to  the  hlank,  if  it  would  not  b«  ba^f 
(6)  Hdb.  345 ;  BuU.  Ni.  Pri.  196. 

If  the  action  be  popular,  L  e.,  such  as  any  person  may  bring,  it  may 
conclude  ad  grave  damnum^  without  adding,  of  the  plaintiff;  because 
every  offence,  for  which  such  action  is  brought,  is  supposed  to  be  a 
general  grievance  to  everybody. 

Bro.  Jiction  Popular^  3;  Hawk.  P.  C,  o.  36,  31.  /S  Barkhamsted  ▼.  Panons, 
3  Conn.  X.fj 

It  is  said  that  the  fact  is  sufficiently  alleged  after  a  quod  cum  in  an 
action  on  a  statute,  but  not  in  an  information,  (c) 

Show.  337.  (e)  Qu.  If  this  rule  will  hold  universally  %  And  if  it  must  rather  de> 
pend  on  the  particular  cucumstances  of  each  easel  (See  Carth.  316,  Plea»  amd 
Pleading,  (B.)|| 

Where  the  penalty  is  given  for  continuing  such  a  practice  for  a  certain 
time,  or  for  not  doing  such  an  act  within  such  a  time,  the  information 
must  be  very  particular  in  bringing  the  offence  within  the  time  pre- 
scribed, (is?) 

Lotw.  163.  (d\  The  King  ▼.  Taylor,  Lent  assises  fbr  Sunyi  1776,  before  Mr.  J. 
Blaokstone,  an  information  a^nst  the  defendant  for  following  the  business  of  a  tanner, 
not  haring  served  an  apprenticeship.  The  eyidence  did  not  specify  the  time  as  laid  in 
the  information ;  and  the  prosecutor  havingr  closed  his  case,  the  judge  refused  to  let  him 
supply  the  defect;  it  being  a  prosecution  uiat  was  not  to  be  encouraged ;  and  directed 
the  jury  to  acquit  the  defendant  /8  In  a  ^t  tarn  action  for  not  buildingr  or  repairing  a 
pound,  the  declaration  must  aver  the  time  when  the  neglect  oomm#noea.  Fairbanks  ▼• 
Antrim,  3  N.  H.  Rep.  105.gr 

By  the  18  Eliz.  cap.  (e)  Nofie  shall  pursue  against  any  person  an 
a  penal  statute^  but  by  way  qf  ir^formation^  or  original  action^  except 
where  the  penalty  is  limited  to  a  certain  person^  &c. ;  yet  popular 
actions  in  the  King's  Bench  or  Exchequer  seem  not  within  the  meaning 
of  this  statute ;  for  it  doth  not  restrain  the  suit  to  original  writs,  but  only 
to  original  actions,  and  such  actions  by  bill  are  properly  original  ones 
in  the  courts  in  which  they  are  commenced ;  and  therefore  it  seems  a 
reasonable  construction,  that  the  meaning  of  the  statute  was  only  to 
restrain  suits  commenced  in  inferior  courts,  and  afterwards  removed 
into  superior. 

3  Hawk.  P.  C,  c.  36,  $  33.    (e)  Made  perpetual  by  37  Eliz.  e.  10,  and  31  Eliz.  e«  5 
[The  latter  cases  aupport  this  doctrine.    See  Leigh  y.  Kent,  3  Term  R.  366t  n,  a.] 
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(C)  In  what  Courts  they  may  be  broughty  and  where  laid. 

|Bt  31  Eliz.  c  5^  §-2,  in  any  declaration  or  information  the  offence 
against  any  penal  statute  shall  not  be  laid  to  be  done  in  any  other 
county  but  ^where  the  contract  or  other  matter  alleged  to  be  the  offence 
was  in  truth  done ;  and  every  defendant  in  such  action  or  information 
naytxaverse  and  allege  that  the  offence  was  not  committed  in  the 
county  where  it  is  alleged,  which  being  tried  for  the  defendant,  or  if  the 
plaintiff  be  thereupon  nonsuit,  then  the  plaintiff  shall  be  barred  in  that 
action  or  information. 

31  Elix.  e.  5,  S  3- 

lUs  statute  is  still  in  force,  and  is  held  to  extend  to  all  actions  or 

informations  brought  by  common  informers  upon  penal  statutes,  whether 

•  made  be/ore  or  after  31  Eliz.    And  hence  the  venue  in  all  such  actions 

and  informations  must  be  laid  in  the  county  where  the  offence  wsa 

conmiitted. 

Com.  Dig.  tit  JTdton,  (N;)  B.  N.  P.  195;  3  Tenn  R.  338;  3  Boa.  &P11II.  381; 
4EHt,  385;  9  East,  S96;  5  Taunt  754;  3  Maul.  &  S.  429. 

This  Statute  extends  to  offences  of  omission  as  well  as  conmiission. 

Whitehead  ▼.  Wyim,  5  M.  &  S.  437. 

There  is  an  exception,  however,  in  the  statute  that  it  shall  not  extend 
to  any  such  officers  of  record  as  had  in  respect  of  their  offices  theretofore 
lawfully  used  to  exhibit  informations  and  sue  upon  penal  laws,  which 
exception  extends  to  informations  by  the  AUomey-General  in  the  Court 
ofExchequer.il 

Bob.  936, 361 ;  Parker,  183;  3  Anst  871. 

By  the  statute  21  Ja.  1,  cap.  4,  all  offences  against  penal  statutes,  for 
^Fbich  any  conmion  informer  may  ground  any  popular  action,  bill, 
plaint,  suit,  or  information,  before  justices  of  assize,  or  nisipriusj  or  of 
general  jaU-delivery,  or  of  oyer,  4*c.,  or  of  peace,  &c,  (except  offences 
concerning  recusancy,  maintenance,  or  the  king's  customs,  or  transport- 
ing gold,  or  silver,  or  munition,  or  wool,  or  leather,  &c.,)  shall  be  com* 
menced,  sued,  prosecuted,  tried,  recovered,  and  determined  by  way  of 
action,  plaint,  biU,  information,  or  indictment,  before  the  justices  of 
assize,  of  nisi  prius,  of  oyer,  ^c,  or  of  jail-delivery,  or  before  justices 
of  peace,  of  every  county,  city,  borough,  or  town  corporate,  or  liberty, 
having  power  to  inquire  of,  hear,  and  determine  the  same,  within  this 
Teafan  of  England  and  dominion  of  Wales,  wherein  such  offences  shall 
he  conmiitted,  in  any  of  the  courts,  places  of  judicature,  or  liberties 
aforesaid  respectively,  only  at  the  choice  of  the  parties  which  shall  com- 
mence suit  or  prosecute  for  the  same,  and  not  elsewhere,  save  only  in 
the  said  counties  or  places  usual  for  those  counties,  or  any  of  them ;  and 
the  like  process  in  every  popular  action,  bill,  plaint,  information,  or  suit, 
shall  be  as  in  actions  of  trespass  vi  et  annis  at  common  law ;  and  all 
mformations,  actions,  biUs,  plaints,  and  suits  whatsoever,  either  by  the 
attorney-general,  or  by  any  other  officer  whatsoever,  in  any  of  the 
courts  of  Westminster,  for  or  concerning  any  the  offences  aforesaid,  shall 
be  void. 
31.  Ja.  1,  o.  4. 

And  in  all  suits  on  penal  statutes,  the  offence  shall  be  laid  in  Cha 
county  where  it  was  in  truth  committed ;  and  if,  on  the  general  issue, 
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(C)  In  what  Coiirts  they  may  he  brought,  and  where  laid* 

the  offence  be  not  proved  in  the  same  county  in  which  it  is  laid,  the  de- 
fendant shall  be  found  not  guilty. 

^  In  Connecticut  an  action  ^t  iam  may  be  brought  in  the  county  where  the  complain- 
ant lives,  although  the  offence  was  committed  in  another  county.    Gilbert  t.  Marcy 
Kirby,  401.^ 

And  no  officer  shall  receive,  file,  or  enter  of  record,  any  information, 
bill,  plaint,  count,  or  declaration,  on  the  said  statutes,  which  by  this  act 
are  appointed  to  be  heard  and  determined  in  their  proper  counties,  till 
the  informer  or  relator  hath  taken  an  oath  before  a  judge  of  the  court, 
that  the  offence  was  not  conmiitted  in  any  other  county  than  where,  by 
the  information,  &c.,  the  same  is  supposed  to  have  been  committed,  &c., 
the  same  oath  to  be  there  entered  of  record,  (a) 

(a)  This  section  of  the  statute  seems  now  to  be  disregarded.    See  tn^rd. 

In  the  construction  of  this  statute  it  hath  been  holden,  that  no  action 
of  dtht  or  information^  or  other  suit  whatever,  {b)  can  be  brought  on 
any  penal  statute  made  before  21  Jac.  1,  in  any  of  the  courts  of  West- 
minster hall,  for  an  offence  not  excepted  by  the  statute,  and  for  which 
the  offender  may  be  prosecuted  in  the  country,  {c)  miless  such  offence 
shall  be  committed  in  the  same  county  in  which  such  court  shall  sit. 
And,  as  to  the  objection  that,  by  this  restraint  of  suits  on  penal  statutes 
to  the  said  courts,  the  offence  would  become  dispunishable  by  the  offend- 
er's removing  from  the  county ;  it  may  be  {d)  answered,  that  h6  may 
be  sued  to  an  outlawry,  in  the  same  manner  as  in  an  action  of  trespass. 

3  Hawk.  P.  C.  c.  26,  $  34.  (&)  Salk.  373,  pi.  13 ;  Garth.  465 ;  5  Mod.  435 ;  3  Lev. 
204;  3  Inst.  193,  adjudgted  coni.\  Vent.  8;  Lev.  249;  3  Lev.  71 ;  3  Keb.  401,  447; 
Sid.  303,  400,  and  vide  Vent.  304;  3  Lev.  304;  Latch.  193;  Sid.  359;  Ld.  Raym. 
370 ;  Stra.  413 ;  Willes*  R.  634.  (c)  JoA  193.  {d)  Salk.  373,  pi.  34;  Salk.  373,  pL 
13.    /gWilles,  634.^ 

II  That  the  statute  does  not  extend  to  offences  created  by  subsequent 
statutes. 

1  Salk.  373;  Bull.  N.  P.  195;  3  Maul  &  S.  438. 

Neither  this  statute,  nor  the  31  Eliz.  c  5,  extends  to  actions  by  the 
party  grieved.  || 

1  Show.  354;  Bull.  N.  P.  195. 

That  where  a  subsequent  statute  gives  an  action  of  debt,  or*  any  other 

remedy,  for  the  recovery  of  a  penalty  in  any  court  of  record  generally, 

it  so  far  impliedly  repeals  the  restraint  of  21  Jac.  1,  and,  consequently, 

leaves  the  informer  at  his  liberty  to  sue  in  the  courts  of  Westminster 

hall,  {e) 

But,  per  Hdt,  it  comes  within  the  equity  of  the  statnta.  [(«)  The  King  ▼.  Gaul,  1 
Salk.  373 ;  Ld.  Paym.  370 ;  S.  C. ;  Hick'^s  case;  1  Salk,  373.  But  this  was  merely 
the  private  opinion  of  Holt;  and  the  cases  here  referred  to  have  been  confirmed  by  a 
subsequent  case  of  Harris  v.  Reyney,  B.  R.  P.  1734,  cited  in  Parker,  186 ;  and  the  rea- 
son of  the  judgment,  as  there  stated,  is,  that  the  preamble  speaks  of  offences  against 
divers  and  sundry  penal  laws  and  statutes  of  the  realm ;  and  the  enacting  clause  of  or 
concerning  offences  committed  or  to  be  committed  ag^nst  any  penal  statute,  must  relate 
to  a  statute  in  being,  for  there  can  be  no  offence  against  a  statute  which  does  not  exist. 
However,  the  offence  must  be  laid  within  the  proper  county.    1  Salk.  373.^ 

That  the  statute  gives  no  jurisdiction  to  the  courts  therein  mentioned 
over  any  offences  in  relation  to  which  they  had  none  before ;  and,  there- 
fore, that  suits  for  such  offences  must  be  brought  into  the  courts  of  West- 
minster in  the  same  manner  as  before.  (/) 

Gro.  Car.  119 ;  Lit  Rep.  163 ;  Hut.  98 ;  Vent  8 ;  2  Str.  1108.    (/)  It  is  only  where 


ACTIONS  QUI  TAM.  93 

(D)  PraoeediDgs  and  Pleadings  in  such  Actions,  ftc. 

there  is  a  concurrency  of  jurisdiction  in  the  superior  and  inferior  courts,  both  as  to  '(As 
tuijtd-maiter,  and  at  to  the  mode  of  proceeding,  that  the  statute  excludes  the  jurisdiction 
of  the  fonner.  Therefore,  a  suit  may  be  maintained  in  the  courts  at  Westminster  for 
the  reeovery  of  penaities  incurred  against  the  statute  of  1  Jac.  1,  c.  32,  notwithstanding 
a  subsequent  clause  of  that  statute,  which  authorizes  justices  of  assize,  of  jail-delivery, 
and  of  the  peace,  to  inquire  of  the  premises,  and  to  hear  and  determine  the  same ;  the 
mode  of  proceedincf  under  that  clause  being  merely  by  indictment  or  presentment. 
Shtpman  y.  Henbest,  4  Term  R.  109.]  ||  See  1  Will.  Saund.  313,  a,  b.i|  ^8  Willes, 
634. 9^ 

That  the  statute  hinders  not  the  removal  of  any  cause  into  the 

King's  Bench  by  certiorari^  after  which  it  may  be  either  tried  there  or 

in  the  county  by  nisi  prius.  {a) 

Keb.  106;  Jones,  193 ;  2  Hawk.  P.  C.  c.  26,  $  37;  Rex  y.  Martel,  Bull.  Ni.  Pri. 
196, 4th  edit,  (a)  [It  is  now  settled,  though  formerly  doubted,  that  an  appeal  lies  from 
the  King*s  Bench  to  the  Exchequer  Chamber  in  a  qui  tarn  action  of  debt.  This  question 
was  determined  by  the  Exchequer  Chamber,  the  courts  of  King's  Bench  and  Chancery 
baring  preyiously  refused  to  entertain  it.    Lloyd  y.  Skutt,  Dougl.  353,  n.] 

Also,  where  a  statute  limits  suits  by  an-  informer  qui  tarn  to  other 
courts,  yet  one  may,  by  construction  of  law,  exhibit  an  information  in 
the  Exchequer  for  the  whole  penalty  for  the  use  of  the  king. 

S  Andr.  127 ;  Cro.  Jac.  178 ;  2  Hawk.  P.  C.  c.  26,  $  25 ;  Parker,  182. 

That  on  the  last  clause  of  the  statute  it  cannot  be  assigned  for  error, 
that  an  information,  &c.,  was  filed,  without  such  previous  oath  as  the 
statute  requires,  for  it  was  only  directory  to  the  officer,  {b) 

Cro.  Car.  316,  yide  4  Inst.  272 ;  2  Inst.  193.  But,  qusere.  Whether  for  want  of  such 
so  oath,  the  court  will  not,  on  motion,  set  aside  the  process.  Salk.  367,  pi.  19 ;  Ld. 
Raym.  426 ;  Carth.  503.  [(6)  This  oath  is  not  necessary  where  the  action  is  in  the 
nperior  courts,  the  statute  not  extending  to  any  actions  which  may  be  brought  in  those 
eoarts.  Leigh  qui  tarn  y.  Kent,  3  Term  R.  362 ;  Balls,  qui  tarn  y.  Atwood,  1  H.  Black. 
R.  546.] 

That  no  suit  by  a  party  grieved  is  within  the  restraint  of  the  statute. 

Show.  354. 

[Where  an  oflFence  is  created  by  a  statute  under  a  penalty,  the  pe- 
ludty  may  be  sued  for  in  the  superior  courts ;  for  the  jurisdiction  of  those 
courts  ]&  not  to  be  taken  away  but  by  express  words  or  necessary  impli- 
cation. But  the  statute  of  25  G.  3,  c.  51,  having  imposed  penalties  of 
50/.  and  of  10/.,  and  having  enacted  that  the  former  should  be  sued  for 
in  any  of  the  courts  of  Westminster,  but  having  provided  that  it  should 
be  lawful  for  justices  of  the  peace,  &:c.,  to  hear  and  deterpiine  the  latter, 
with  a  power  to  mitigate  the  penalties ;  it  was  holden,  that  such  proviso 
ousted  the  jurisdiction  of  the  superior  courts  as  to  the  r)enahies  of  10/.] 

Gates  qui  tarn  y.  Knight,  3  Term  R.  442. 

(D)  Of  the  Proceedings  and  Pleadmgs  in  such  Actions  and  Informations. 

By  the  18  Eliz.  c.  5,  every  informer  on  any  penal  statute  shall  ex- 
hibit his  suit  in  proper  person,  and  pursue  the  same  either  by  himself, 
or  by  his  attorney  in  court,  and  shall  not  use  any  deputy,  (c) 

18  Eliz.  c.  5 ;  2  Hawk.  P.  C.  2,  26,  $  53.  ySThe  person  who  commences  the  first 
flit  tem  action  is  entitled  to  the  penalty,  although  judgment  may  be  rendered  first  on  a 
second  suit.  Beadlerton  y.  Sprague,  6  John.  101 ;  Comm.  y.  Churchill,  5  Mass.  174; 
Comm.  y.  Cheyney,  6  Mass.  348 ;  En^le  y.  Nelson,  1  Penna.  442 ;  Anderson  y.  Barry, 
8  J.  J.  Marsh.  281.  When  a  penalty  is  giyen  partly  to  the  public  and  partly  to  a  com- 
mon informer,  the  state  may  prosecute  for  the  whole,  unless  an  informer  nSs  commenced 
SB  action  qui  tarn  for  the  penalty.    Comm.  y.  Howard,  13  Mass.  222 ;  State  y.  Bishop, 
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(D)  Proceedings  and  Pleadings  in  such  Actaons,  &c. 

7  Conn.  181.  The  person  prosecating  a  ^t  tarn  action  may  be  considered  as  a  aqje 
plaintiff.  Dapy  ▼.  Wickwire,  1  Chip.  237.gf  [  (c)  Therefore  an  infant  cannot  be  a 
common  informer,  for  he  must  sue  by  ffuardian ;  Maggs  y.  Ellis,  M .  25  G.  2.  Bull. 
Ni.  PrL  196,  (4th  edit.,)  and  he  cannot  be  an  attorney,  because  he  must  be  swora. 
March  92.]  /d  Informations  filed  at  the  relation  of  private  persons,"  must  be  drawn  and 
prosecated  by  the  party  at  whose  instance  they  are  awarded,  although  the  name  of  the 
attorney-general  be  used.  Respublica  ▼.  Griffiths,  2  Dall.  112.  It  is  discretionary  with 
the  court  to  grant  or  refuse  an  information,  and  it  aeema  they  will  refuse  it  if  it  cannot 
be  brought  to  trial  before  the  expiration  of  the  office.  Comm.  y.  Reigart,  14  S.  &  R. 
816,  or  where  the  case  is  of  little  import,  or  the  injury  of  a  priYate  nature.  Com.  y.  At- 
rlson,  15  S.  &  R.  127, 132.  It  will  not  be  granted  to  show  oy  what  authority  a  person 
exercises  the  office  of  a  minister  in  a  congregation.  Com.  y.  Murray,  11  S.  &  R.  73. 
Nor  where  the  party  applying  and  the  defendant  do  not  claim  under  the  same  charter« 
JbitL  It  will  be  granted  against  persons  exercising  the  office  of  trustees  of  a  certaki 
ehorch.    Jbid^ 

Any  informer  qui  tarn,  {a)  or  plaintiff  in  a  popular  action,  {b)  may 
be  nonsuit,  and  thereby  determine  the  suit,  as  to  himself  at  least ;  and 
though  the  king  cannot  be  nonsuit,  the  attorney-general  may  enter  a 
nolle  prosequi  to  an  information  by  the  king  only. 

(a)  Co.  Litt  139;  Bro.  Notmdt,  68;  (6)  Bro.  NonmUU  35;  Vide  Sid.  420;  Salk.  91. 
pi.  11.  [Moulton  qui  tain  y.  Bingham,  2  Term  R.  511,  n.  a.  But  the  act  of  14  G.  8« 
c.  17,  for  Judgment  as  in  case  of  a  nonsuit,  does  not  extend  to  an  information  qui  torn 
for  the  king  and  party.  Parker,  92. 1  ||  It  extends  to  qui  iam  actions  as  well  as  others. 
Banee,  315;  1  Wils.  325;  7  Term  R.  178;  1  East,  554.g 

[Where  the  moiety  of  a  penalty  is  given  by  a  statute  to  the  treasurer 
of  a  county,  riding,  or  division^  the  word  division  does  not  apply  to  any 
small  districts,  or  to  any  arbitrary  divisions  of  the  county  made  for  the 
convenience  of  the  magistrates,  and  to  which  separate  treasurers  are  ap- 
pointed, but  must  be  taken  in  its  legal  sense,  and  therefore  an  action 
cannot  be  supported  in  the  name  of  the  treasurer  of  such  districts,  &C.3 

4  Term  R.  K.  B.  224,  459. 

By  the  29  Eliz.  c  5,  and  31  Eliz.  c.  10,  if  any  natural-bom  subject  or 
denizen,  shall  be  sued  on  any  penal  law  in  the  Queen's  Bench^  Com- 
mon Pleas,  or  the  Exchequer,  where  he  is  bailable,  or  by  form  of  the 
court  may  appear  by  attorney,  in  every  such  case  he  may,  at  the  time 
contaiaed  hi  tiie  first  process,  appear  by  attorney,  and  not  be  urged  to 
personal  appearance,  or  to  put  in  bail. 

29  Eliz.  c.  5,  and  31  Eliz.  c.  10 

If  the  defendant  plead  a  special  plea,  he  must  take  care  to  set  it  forth 

with  all  convenient  certainty,  and  to  answer  the  whole  time  laid  in  the 

information :  and  if  he  plead  the  general  issue,  he  must  depend  upon 

it,  for  he  cannot  plead  together  with  it  a  special  plea,  either  to  the  whole, 

or  to  paSrt  of  the  charge,  (c) 

Roll.  Rep.  49, 134 ;  Bridg.  115 ;  that  he  cannot  wage  his  law,  or  take  advantage  of  a 
protection,  2  Hawk.  P.  C.  390.  [U)  The  stat.  4  Ann.  c.  16,  does  not  extend  to  penal 
actions ;  see  $  7,  2  Stra.  1044 ;  2  Wils.  21 ;  4  Term  R.  K.  B.  701 ;  \l  Bos.  &  Pull. 
222.||    A  qui  tarn  information  cannot  he  quashed  upon  motion.    Stra.  953.] 

If  the  defendant  plead  nil  debet ^  it  is  safest  to  say  expressly  that  he 
owes  nothing  to  the  informer,  nor  to  the  king ;  for  if  he  only  plead  that 
he  owes  nothing  to  the  informer,  it  may  be  objected  that  the  whole  de- 
claration is  not  answered. 

Go.  Ent  165;  Hob.  327;  Vent  122;  3  Ley.  375;  Vide  Gro.  Gar.  10, 11. 

If  there  be  more  than  one  defendant,  they  ought  not  to  plead  joinfly» 
that  they  are  not  guilty,  but  severally,  that  neither  they  nor  any  of 

ihem  are  guilty,  &c. 
%  Hawk.  P.  C.  e.  86,  $  67. 
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(D)  Prooeedings  and  Pleadixigs  in  snch  Actions*  fto. ' 
[It  aeems  that  either  nil  debet,  or  not  guilty  is  a  good  plea.] 

Hob. 218;  1  Tma  R.  469.  0  See  3  Bos.  &  Poll.  IILR  02  Mim.  691 ;  5 Mtai. 970^ 

If  the  suit  he  grounded  on  the  breach  of  a  statute  appearing  by  mat- 
ter of  record,  nil  debet  is  not  a  good  plea. 

9  Hawk.  P.  C.  e.  96,  $  68. 

Wherever  a  suit  on  a  penal  statute  maybe  said  to  be  (a)  depending, 
It  may  be  pleaded  in  bar  of  a  subsequent  prosecution,  being  expressly 
averred  to  be  for  the  same  offence,  as  it  may,  though  it  be  laid  on  a  dav 
different  from  that  in  the  former ;  and  it  is  said,  that  a  mistake  in  such 
a  plea  of  the  day  whereon  such  prior  suit  was  commenced,  will  not  be 
iatal  on  the  issue  of  nul  tiel  recordy  if  it  appear  in  truth  to  have  been 
prior,  &C.,  and  if  two  informations  be  exhibited  on  the  same  day,  they 
may  mutually  abate  one  another,  because  there  is  no  priority  to  attach 
the  right  of  suit  in  one  informer  more  than  in  the  other. 

Cro.  Elii.  261 ;  Roll.  Rep.  49, 134;  Hob.  209, 138.  (a)  When  the  soit  shall  be  said 
to  be  pendmg,  vide  2  Hawk.  P.  C.  c.  26,  $  63 ;  and  qtuore  whether  from  the  time  of 
the  piudiase  or  Tetnm  of  the  writ.  Salk.  89.  From  the  time  of  the  purchase  of  the 
writ  [The  day  of  suing  it  forth  is  the  commencement  of  the  suit.  3  Bun.  1423« 
Combe  ▼.  Pitt.  |  Notice  of  action  has  been  held  no  commencement  of  it.  2  Black.  R. 
781.|  The  plea  mtut  ayer  the  priority  of  the  suit,  and  the  yery  hour  of  its  commence- 
nent  may  be  shown,  if  necessary.  Jackson  ▼.  Gisling,  Stra.  1169;  3  Burr.  1423.1 
6  The  i»aing  of  the  writ  is  the  ecMnmenoement  of  the  action.  Carpenter  ▼.  Butterfield, 
3 Johns.  C.  145 ;  Lowry  ▼.  Lawrence,  1  Cainee'  R.  69;  2  Johns.  R.  342;  3  Johns.  R.  42. 
The  samg  oat  the  wnt,  not  the  filing  of  the  bill.  15  Johns.  326.  In  Connecticut  Uie 
Krriee  of  the  v^ni  is  the  commencement  of  the  action.  1  Root,  487;  4  Conn.  149;  6 
Conn.  30;  9  Conn.  530.gf 

[The  record  of  a  recovery  in  another  action  cannot  be  given  in  evi- 
dence on  nil  debet  ^  for  if  it  be  pleaded,  the  plaintiff  may  reply  nul  tiel 
reeordj  or  that  the  recovery  was  by  fraud  to  defeat  a  real  prosecutor, 
vhidi  he  cannot  be  prepared  to  show  upon  the  general  issue. 
Bieden  qtu  tarn  t.  Harman,  1  Str.  701 ;  Bull.  Ni.  Pri.  197,  (4th  ed.) 
If  the  defendant  plead  a  prior  recovery,  and  the  plaintiff  reply  per 
fraudtnij  and  such  i^covery  be  found  to  be  fraudulent,  the  defendiuit 
is  liable  to  two  years'  imprisonment  by  4  H.  7,  c.  20.]  (a) 

1  (a)  Tliis  statute  does  not  extend  to  cases  where  the  penalty  is  given  to  the  party 
grieved.    1  Salk.  30;  2  Hawk.  P.  C.  279.)    0A  Mass.  477;  1  Tyler,  \^.ff 

If  the  defendant  be  within  the  proviso  of  a  penal  statute,  he  may  take 
advantage  of  such  proviso  on  the  general  issue,  in  a  suit  qn  such  statute; 
but  it  hath  been  holden  (even  since  the  statue  of  21  Jac.  1,  c.  4)  that  if 
he  have  matter  in  his  discharge  depending  on  a  subsequent  statute,  he 
must  plead  it  specially. 

2  Roll.  Abr.  683 ;  Vide  2  Hawk.  P.  C.  c.  26,  $  69 ;  that  he  may  take  advantage  of  it 
hj  virtue  of  the  statute,  without  pleading  it  specially;  but  as  to  those  matters  to  which 
the  statute  doth  not  extend,  qusere.  ||  If  the  same  act  that  imposes  the  penalty  contains 
the  proviso  of  ^emption,  it  is  clear  this  may  be  shown  on  the  general  issue.  4  Burr. 
2SB4, 2469.  And  it  seems  the  same  if  a  subsequent  act  contain  the  exempting  clause. 
I  Blaek.  230;  and  see  3  Camp.  222.||  [The  defendant  cannot  avail  himself  under  the 
gsnenl  issue  of  any  matter  that  goes  po  the  jurisdiction  of  the  court.  4  Term  R.  109.] 
/3lf  an  exception  or  proviso  in  a  penal  statute  forms  no  part  of  the  plaintiff's  title,  but 
meiely  matter  of  excuse  for  the  defendant,  it  is  not  necessary  for  the  plaintiff  to  neffative 
the  exception  or  proviso.  Sheldon  v.  Clark,  1  Johns.  R.  513 ;  Beimet  v.  Hurd,  2  Johns. 
R«  436;  Teel  v.  Fonda,  4  Johns.  R.  304;  Hart  v.  Cleip,  8  Johns.  111.  But  see  Bias- 
dill  V.  Hewit,  3  Caines'  R.  IST.gT 

As  to  replications  to  special  pleas  to  informatiops  qui  tarn  in  the 
ocN2rts  of  Westminster-hall,  they  are  properly  made  in  we  name  of  the 
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(D)  Proceedings  and  Pleadings  in  sach  Actions,  &c. 

attorney-general  only ;  and  such  replications  in  suits  at  assizes  are  pro- 
per in  die  name  of  the  clerk  of  assize  only :  also^  replications  to  general 
issues,  on  such  informations  in  the  King's  Bench  or  Exchequer,  may  be 
in  the  name  of  the  attorney-general  only ;  but,  generally,  the  plaintiff 
only  replies  in  actions  qui  tarn;  and  a  demurrer  to  a  plea  in  baj  to  an 
information  qui  lam  in  the  informer's  name  only  has  been  received. 

S  Hawk.  P.  C.  e.  26,$73. 

Wherever  a  plaintiff  may  declare  tarn  pro  domino  rege  quam  pro 
seipso,  he  may  continue  the  same  form  of  words  both  in  the  joining  of 
issue  and  in  the  venire;  but  is  not  bound  to  do  it  unless  the  king  be 
entitled  to  part  of  fhe  penalty,  (a) 

2  Hawk.  P.  C.  c.  26,  §  73.  (ff)HawkiQS  leayes  it  a  quaere^  Whether  he  he  bound  to 
do  it  in  this  case ;  for  there  are  precedents  to  the  contrary.  The  usual  form  in  the  plain- 
tiff's replication  is,  ^*and  the  plaintiff  who  9ue»  as  aforesaid^  doth  so  likewise,  &c.,*'  where 
defendant  offers  issue.  If  the  plaintiff*,  then,  ^^a/nd  of  thia  the  said  Ay  who  sues  as  cforesaid. 
puis  himself  on  the  country,  ^e." 

Where  several  persons  are  jointly  charged  for  an  olSence  against  a 
statute,  which  in  its  own  nature  may  be  committed  by  a  single  person, 
without  the  concurrence  of  any  other,  some  of  them  may  be  acquitted 
and  others  found  guilty ;  for,  though  the  words  of  the  information  be 
joint,  yet  in  judgment  of  law  the  charge  is  several  against  each  defend- 
ant; but  if  one  only  be  informed  against,  as  having  offended  oftener,  or, 
in  a  higher  degree  than  is  proved;  as  for  having  been  absent  from  church 
ten  montlis,  where  he  has  been  absent  but  eight;  or  for  having  engrossed 
1000  quarters  of  wheat,  where  he  has  engrossed  but  100;  he  may  be 
found  guilty  as  to  what  is  proved,  and  not  guilty  as  to  the  residue,  for 
such  offences  are  m  the  nature  of  trespasses,  which  it  is  sufficient  to 
prove  for  any  part ;  but,  if  the  offence  consist  in  making  a  contract  con- 
trary to  the  purview  of  a  statute,  as  in  the  case  of  usury,  it  must  be 
proved  as  it  is  laid. 

2  Roll.  Abr.  707 ;  Lane,  19,  59.  0  Vide  2  Conn.  309 ;  6  N.  H.  Rep.  504 ;  4  Mass. 
431;  2Greenl.  130.^ 

[Where  an  offence  made  penal  by  statute  is  in  its  nature  single,  and 
cannot  be  severed,  there,  the  penalty  shall  be  only  single,  though  seve- 
ral persons  may  join  in  committing  the  offence.  But,  where  the  offence 
is  in  its  nature  several^  there  every  offender  is  separately  Uable  to  the 
penalty.  Thus,  impounding  a  distress  in  a  wrong  place,  against  the 
statute  of  1  &  2  P.  &  M.  c.  12,  though  done  by  many,  is  but  one  act, 
and  shall  be  satisfied  by  one  forfeiture.  So,  under  the  statute  5  Ann. 
c.  14,  killing  a  hare,  though  several  be  concerned  in  it,  is  but  one 
offence.  But  the  offence  against  the  8  Geo.  1,  c.  18,  §  25,  of  obstruct- 
ing a  custom-house  officer  in  the  execution  of  his  duty,  is  several; 
and  every  offender  is  separately  Uable  to  the  penalties  which  the  act 
imposes.] 

Rex  y.  Clarke,  Cowp.  610;  Cro.  Eliz.  480;  Moor,  453;  Noy,  62.  ||  See  Reeve  ▼. 
Pool,  4  Bam.  &  C.  155.D 

II  The  plaintiff,  in  declaring  on  a  penal  statute,  must  expressly  nega- 
tive the  exceptions  or  exemptions  contained  in  the  enacting  clause  which 
gives  the  penalty,  and  also  those  contained  in  any  other  clause  to  which 
file  enacting  clause  refers;  but  not  those  contained  in  a  subsequent  pro- 
viso, to  which  the  enacting  clause  does  not  refer,  nor  those  contained  ii^ 


ACTIONS  QUI  TAM.  97 

(E)  Of  the  Judgment  on  such  Actions  or  Infonnadons. 

asobseqaent  statute:  in  these  last  cases  it  is  for  the  defendant  to  bring 
himself  within  the  exempting  proviso.  | 


Spieres  t.  Parker,  1  Term  R.  141 ;  Rex  ▼.  Flatten,  6  Term  R.  669;  Steel  ▼•  Smith, 
1  Ban.  &  A.  94. 

jB  Qut  tarn  actions  are  not  entitled  to  preference  over  other  actions  on 
the  docket,  as  to  the  time  of  trying  them. 

llart.&  Yergr.285.8r 

(E)  Of  the  Judgment  on  soch  Actions  or  Informations. 

Where  by  statute  the  offender  is  to  forfeit  such  a  sum,  to  be  divided 
into  three  parts,  whereof  one  shall  go  to  the  king,  one  to  the  informer, 
aiid  the  other  to  the  poor,  and  to  be  committed  if  he  do  not  pay  it  within 
sach  a  time,  the  judgment  may  be  general,  that  the  king  and  informer 
Aall  recover  the  whole,  without  mentioning  how  it  shall  be  distributed, 
or  that  the  party  be  committed  for  nonpayment.  But,  if  it  mention 
only  that  the  informer  shall  recover,  without  saying  any  thing  of  the 
king,  it  is  erroneous;  yet,  if  on  such  an  information,  as  it  is  laid,  the 
informer  appear  to  have  no  right  to  any  part,  but  the  king  ought  to  have 
the  whole,  and  the  judgment  be,  that  the  defendant  forfeit  the  whole, 
and  that  the  king  shall  have  one  part,  and  the  informer  another,  &c.,  it 
is  erroneous  only  as  to  such  last  clause,  which  distributes  the  forfeiture, 
but  shall  stand  for  the  first  clause,  that  the  defendant  shall  forfeit  the 
whole,  (a)  Also,  if  there  be  no  clause  at  all  concerning  the  forfeiture, 
in  a  conviction  on  a  penal  statute,  but  only  a  judgment  quod  convicius 
e»/,  it  is  sufficient,  for  the  forfeitiu*e  is  implied. 

Andr.  139;  SUIe,  329;  2  Roll.  Abr.  102;  2  Keb.  820;  2  Andr.  128;  Parker,  105. 
Where  a  statute  distribating  one  moiety  of  the  penalty  to  the  informer,  and  ths  other  to 
the  poor,  directs  that  the  imormer  shall  recover,  a  judgment  that  the  informer  and  the 
poor  shall  lecoyer  is  rood.  4  Barr.  2018.  /i5  Conn.  288;  6  Litt  128;  Pet.  C.  C.  R. 
145. 0  (a)  2  Hawk.  P.  C,  c.  26,  §  76.  Adjudged  Mich.  3  G.  1.  [Wherever  the  act 
cxpiesses  the  amount  of  the  penalty,  or  leaves  it  to  the  discretion  of  the  magistrate,  there 
must  be  a  judgment  of  forfeiture  as  well  as  a  conviction.  Rex  v.  Hawks,  Stra.  858 ; 
Fitzgib.  124 ;  JBamard.  K.  B.  212.  But  where  the  act,  as  9  Ann.  c.  14,  says, ««  Thai 
the  Render  JuUl forfeit  five  times  the  value^*^  &c.,  all  the  judgment  the  court  can  give  is, 
guodconvietus  est,  and  a  new  action  must  be  brought  upon  that  judgment  for  the  forfeit- 
ure.   In  recusancy  there  is  no  other  judgment.    Rex  v.  Luckup,  Stra.  1048. 

[A  judgment  in  a  popular  action  may  be  affirmed  as  to  one  part,  and 
reversed  as  to  the  other ;  as  where  damages  and  costs  were  given  on  9 
Ann.  c.  14,  it  was  reversed  as  to  the  damages  and  costs,  and  affirmed  as 
to  the  debt. 

4  Burr.  2018,  Frederick  v.  Lookap,  qui  tarn, 

K  the  jury  find  a  general  verdict  with  one  penalty  for  the  plaintiff, 
and  he  apply  it  to  one  count,  he  shall  not  be  permitted  afterwards  to 
apply  it  to  another  count,  though  the  former  were  bad  in  law,  and 
the  evidence  would  have  warranted  the  application  of  it  to  any  other 
count] 

3  Term  R.  448.    ^85  Mass.  266.0^ 

I  Where  the  plaintiff  in  an  action  on  the  9  Ann.  c  14,  §  2,  recovered 
treble  the  value  of  money  lost  at  play,  the  loser  not  having  sued  within 
the  time  prescribed  by  the  statute,  and  a  writ  of  error  was  brought  by 
the  defendant,  and  judgment  was  affirmed  without  costs ;  it  was  held. 

Vol.  I.— 13  I 
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(F)  In  what  Cases  dteie  shall  be  Costs. 

that  the  poor  of  the  parish  where  the  offence  was  committed  were  enti- 
tled to  one  moiety  of  the  sum  recovered,  without  deducting  costs.|| 
Willan  ▼.  Taylor,  7  Bam.  U  C.  111. 

(F)  In  what  Cases  there  shall  be  Costs. 

An  informer  on  a  popular  statute  shall  in  no  case  whatsoever  have 
his  costs,  unless  they  be  expressly  given  him  by  such  statute,  for  the 
common  law  gives  costs  m  no  cases ;  and  the  statute  of  Gloucester  gives 
the  demandant  costs  only  in  cases  wherein  he  shall  recover  his  damages, 
which  supposes  some  damage  to  have  been  done  to  the  demandant  in 
particular,  which  cannot  be  said  in  any  popular  action. 

2  Keb.  781 ;  Roll.  Abr.  574;  Lutw.  200;  Vent.  133 ;  Salk.  306,  pi.  4,  eofd, ;  Moor, 
65 ;  3  Lev.  374 ;  9  Inst.  388.  i^  Where  the  attorney-general  tffieiaUy  mores  for  an  in- 
formation, it  is  of  course  to  receive  the  motion  withoat  an^  security  for  costs,  but  where 
it  is  othertDtM  moved  for,  the  party  must  enter  into  recogmsanoe,  with  surety,  if  required, 
for  costs.    Respublica  v.  Pryor,  1  Yeates,  206.  f/ 

But,  wherever  a  statute  gives  a  certain  penalty  to  the  party  grieved, 
he  is  entitled  to  his  costs  by  the  statute  of  Gloucester,  which  gives  the 
demandant  his  costs  in  all  cases  wherein  he  shall  recover  his  da- 
mages; (a)  for  otherwise  it  would  be  in  vain  for  him  to  sue,  since  in 
many  cases  the  costs  would  exceed  the  penalty. 

3  Hawk.  P.  C,  c.  26,  $  27.  Vide  the  authorities,  gvprd.  1  Term  R.  71 ;  g  1  H. 
Black.  10 ;  7  Term  R.  267.|  (a)  Also,  where  a  statute,  introductive  of  a  new  law,  gives 
a  remedy  in  a  point  not  remediable  at  the  common  law,  but  no  certain  penalty,  the  jury 
may  consider  the  costs,  so  as  to  give  damages  accordingly.  3  Hawk.  P.  C.  ib.  yS  When 
a  statute  gives  a  penalty  of  not  less  than  |&,  nor  more  than  ^0,  and  the  plaintiff  reco- 
vers less  than  $20,  he  is  entitled  to  full  costs,  although  the  action  was  commenced  in 
the  common  pleas.  Chesley  v.  Brown,  2  Fairf.  143.  f/ 

By  the  18  Eliz.  c.  5^  made  perpetual  by  27  Eliz.  c  10^  if  any  informer 
or  plaintiff,  {b)  on  a  penal  statute,  shall  willingly  delay  his  suit,  or  dis- 
continue, or  be  nonsuit,  or  shall  have  the  trial  or  matter  passed  against 
himself  therein  by  verdict  or  judgment  of  law,  he  shall  pay  to  the 
defendant  his  costs,  charges,  and  damages,  to  be  assigned  by  the  court 
in  which  the  suit  shall  be  attempted,  &c  (c) 

(6)  Extends  only  to  a  common  informer,  and  not  to  a  party  grieved ;  yet  if  a  par^ 
ffrieved  brings  his  action,  and  such  action  be  for  anj  offence  or  wrong  personal,  imme- 
diately supposed  to  be  done  to  the  plaintiff,  or  plaintiffs;  or  whatsoever  the  nature  of  the 
action  may  be,  if  the  plaintiff  might  have  costs  in  case  judgment  should  be  given  for 
him,  he  shall  pay  them  on  a  nonsuit,  or  verdict  against  him,  by  virtue  of  23  H.  8,  c  15, 
and  4  Jac.  1,  c.  3.  Vide  2  Hawk.  P.  C,  c.  26,  $  59,  and  the  authorities  there  cited. 
[Mayor  of  Plymouth  v.  Werring,  Willes,  440.  College  of  Physicians  v.  Harrison, 
9  Bam.  &  C.  526,  ace.||  [For  this  reason  the  costs  of  a  nonsuit  were  awarded  to  the 
defendant  in  an  action  by  the  party  grieved,  on  the  statute  of  9  G.  1,  c.  22;  Greetham 
V.  the  Inhabitants  of  the  Hunured  ofThrale,  3  Burr.  1723.  That  the  plaintiff  is  in  such 
case  entitled  to  costs,  see  Witham  v.  Hill,  2  Wills.  91,  and  Jackson  v.  The  Inhabitants 
of  Oalesworth,  1  Term  R.  71.    D  ^  'I'^rm  R.  355;  7  Term  R.  267,||  though  denied  by 


Aston,  J.,  in  ffiving  judgment  in  the  case  of  Wilkinson  qui  tarn  v.  Allott,  Cowp.  366.  J 
{See  also  Wiles,  440,  rlymooth  v.  Werrin^.}  (e)  And  it  is  no  objection  against  pay* 
ing  the  costs,  that  the  court  had  no  jurisdiction  of  the  cause,  or  that  the  statute  on  wnich 


it  IS  grounded  is  discontinued.    2  Keb.  106.  Vide  Hutt  35.    {It  extends  to  subsequent 
as  well  as  prior  statutes.    Willes,  392,  440.} 

[There  is  di  proviso  m  this  act,  that  it  shall  not  extend  to  any  officers 
who  are  used  to  exhibit  informations ;  but  it  must  appear  on  record  that 
they  are  such  officers,  else  they  will  be  considered  as  common  informers, 
and  affidavits  to  the  contrary  will  not  be  admitted. 

2  Ld.  Raym.  1333 ;  Bull.  Ni.  Pri.  334.     g  7  Term  R.  367.0 
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(G)  Whether  the  Penalty  of  a  Penal  Statute  may  be  componiided,  Ice. 

If  a  prosecutor  qui  tarn  for  killing  game  does  not  reply ^  defendant 
shall  haye  costs,  for  this  statute  extends  to  informers  on  penal  statutes.] 

Law  out  tern  ▼.  Worrell,  1  Wills.  177.  D  It  extends  to  subsequent  statutes.  Willes. 
398,440.1 

H  It  does  not  extend  to  give  costs  to  one  of  several  defendants,  who 
has  been  acquitted  where  a  verdict  has  been  given  against  his  code- 
fendants.|| 

1  Gar.  &  P.  439, 446. 

[A  prosecutor  not  going  on  to  trial  shall  pay  costs. 

Gas.  Temp.  Hardw.  169;  3  Burr.  1304. 

In  an  action  qui  iam  on  the  5  Eliz,  c.  4,  the  plaintiff  shall  pay  costs. 

Elde  qui  tarn  ▼•  Stevens,  Ld.  Raym.  1333.  Jeynes  qui  tarn  t.  Slephensooi 
Barnes,  134. 

Where  there  is  any  reason  to  suspect  that  the  defendant  may  lose  his 
costs,  if  the  plaintiff  should  fail  in  the  suit,  he  will  be  permitted  to  pay 
the  issue-money  into  court  to  abide  the  event.  Whether  the  plaintiff 
can  in  such  case  be  compelled  to  give  security  for  the  costs,  is  a  point 
not  yet  settled,  there  being  a  difference  of  opinion  in  this  respect  be- 
tween the  courts  of  Westminster-hall ;  the  Courts  of  Common  Pleas  and 
Exchequer  holding  the  negative,  whilst  the  affirmative  is  maintained 
by  the  Court  of  King's  Bench. 

Parker  qtd  iam  y.  Macfarlane,  3  Term  R.  137.  Field  qui  tarn  t.  Gairan,  2  H.  Black* 
S7.    Vide  tit  CotUj  iffi-d;  D  and  see  Tidd,  985,  (9th  edit.)) 

The  courts  have  refused  to  stay  proceedings  in  an  action  for  usury, 
till  the  costs  of  a  nonpros  in  a  former  action  by  a  different  plaintiff 
against  the  same  defendant  were  paid.] 

fiigliah  qm  iam  t.  Cox,  Cowp.  333. 

g  See  the  next  head,  (G.)|| 

(G)  Whether  the  Penalty  of  a  Penal  Statute  may  be  compounded  or  granted  over. 

By  the  18  Eliz.  c.  5,  no  informer  or  plaintiff  shall  compound  or  agree 
with  any  that  shall  offend,  (a)  or  shall  be  surmised  to  offend  against 
any  penal  statute,  {b)  for  such  offence  committed,  or  pretended  to  be 
committed,  but  after  answer  made  in  court  to  the  suit,  nor  after  answer, 
but  by  consent  of  the  court  in  which  the  information  or  suit  shall  be 
depending;  on  pain,  that  whoever  shall  offend  contrary  to  the  true 
intent  of  this  statute,  or  shall  by  colour  or  pretence  of  process,  or  with- 
out process,  on  colour  of  any  offence  against  any  penal  law,  make  any 
composition,  or  take  any  money,  reward,  or  promise  of  reward,  for  him- 
self, or  to  the  use  of  any  other,  without  consent  of  some  of  his  majesty's 
courts  at  Westminster,  and  shall  be  thereof  convict,  shall  stand  in  the 
pillory,  &a,  by  the  space  of  two  hours,  and  shall  be  disabled  to  sue  on 
any  popular  or  penal  statute,  and  shall  forfeit  10/.,  &c. 

18  Elh.  c.  5.  (a)  Extends  only  to  common  informers.  [But  it  extends  equally  to 
those  who  sue  for  the  whole  penalty,  as  to  qui  tarn  informers.  Cowp.  366.1  3  Hawk. 
P.  C,  c.  96,  §  77.  (i>)  Extends  as  well  to  subsequent  penal  statutes  as  to  those  which 
weie  in  being  when  it  was  made.  Hutt.  35.  Also,  it  extends  to  the  compounding  of 
suits  commenced  in  courts  which  have  no  jurisdiction,  as  much  as  if  they  had  a  juris- 
diction. Keb.  106;  Sid.  311.  fiSee  Haskms  v.  Newcomb,  3  John.  R.  405 ;  Brad  way 
▼.  Leworthey,  9  Johns.  251 ;  Caswell  ▼.  Allen,  10  John.  118;  Minton  y.  Woodworth, 
11  John.  474;  Barley  ▼.  Barley,  6  N.  H.  Rep.  300.  g^  {The  composition  must  be  a  com- 
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(6)  Whether  the  Penalty  of  a  Penal  Statute  may  be  eompoimded,  ka* 

position  ^or  the  offence.  A  voluntary  discontinuance  by^  the  infonner  without  leave  of  comt 
(which  18  not  a  oar  to  a  new  action)  is  no  offence  within  the  statute,  though  the  defioid- 
ant  pay  the  costs.    2  John.  Rep.  405,  Haskins  ▼.  Newcomb.} 

II  By  4  Hen.  7,  c.  20,  actions  popular  prosecuted  by  collusion  shall  be* 
no  bar  to  those  which  are  prosecuted  with  good  faith,  and  the  defendant 
being  lawfully  condemned  or  attainted  of  covin  or  collusion  shall  suffer 
imprisonment  for  two  years.  || 

4  H.  7,  c.  30. 

By  the  21  Jac.  1,  c.  3,  it  is  declared,  That  all  monopolies,  and  all 
conmiissions,  grants,  licenses,  charters,  or  letters  patent,  of  or  for  the 
sole  buying,  selling,  &c.,  or  of  any  other  monopolies,  or  of  power,  liberty, 
or  faculty,  to  dispense  with  or  to  give  license  or  toleration  to  do  any 
thing  against  the  tenor  or  purport  of  any  law,  or  to  give  or  make  any 
warrant  for  any  such  dispensation,  &c.,  or  to  agree  or  compound  for  any 
forfeitures  limited  by  any  statute ;  or  of  any  grant  or  promise  of  the 
benefit  of  any  such  forfeiture,  before  judgment  thereupon,  and  all  pro- 
clamations, &c.,  tending  to  the  furtherance  of  the  same,  are  contrary  to 
law,  and  void :  n^nd  it  is  enacted.  That  monopolies,  and  all  such  com- 
missions, &c.,  shall  be  examined,  heard,  tried,  and  determined  by,  and 
according  to  the  common  laws  of  this  realm,  and  not  otherwise ;  but  it 
is  provided  that  this  act  shall  not  extend  {c)  to  any  warrant  or  privy 
seal  from  the  king  to  the  justices  of  either  bench,  or  the  Exchequer,  or 
of  assize,  or  of  oyer  or  terminer  and  jail-delivery,  or  peace,  or  other 
justices  having  power  to  hear  and  determine  offences  against  any  penal 
statute,  to  compound  for  the  forfeitures  of  any  penal  statutes  depending 
in  suit  before  them,  after  plea  pleaded:  Also  it  is  further promdtdj 
That  the  said  act  shall  not  extend  to  any  grants,  &c.,  that  had  been 
granted  concerning  the  Ucensing  of  taverns,  or  selling,  uttering,  or  retail- 
ing wines  to  be  spent  in  the  house  of  the  party  selling  the  same,  or  con- 
cerning the  making  of  compositions  for  such  licenses,  so  as  the  benefit 
thereof  be  reserved  to  the  use  of  the  king,  &c. 

31  Jac.  1,  c.  3.  That  this  statute  is  in  affirmance  of  the  common  law,  vide  3  Hawk. 
P.  C,  c.  36,  $  80.  (c)  Such  justices  by  such  warrant  can  make  such  /composition  for 
the  use  of  the  king  onljr  \ver  Ld.  Coke,  3  Inst.  178.  But  by  the  18  Eliz.  w-frd^  they 
may  give  leave  to  an  informer  to  compound  with  a  defendant  afVer  plea  pleaded. 
3  Hawk.  P.  C,  c.  26,  §  82.  [It  is  the  rule  of  the  Court  of  King's  Bench,  that  where 
they  give  leave  to  compound,  the  king's  half  of  the  composition  shall  be  paid  into  the 
hands  of  the  master  of  the  crown  office  for  the  use  of  his  majesty.  4  Burr.  1929.  The 
giving  leave  to  compound  is  discretional  in  the  courts.  1  Stra.  167;  1  Wils.  79, 130. 
It  haUi  been  given  afler  verdict  for  the  plaintiff.  5  Term  R.  98.]  J  In  a  later  case, 
however,  the  Court  of  C.  P.  seemed  to  doubt  their  power  to  giro  leare  after  verdict 
without  the  consent  of  the  attorney-general.  In  all  events,  they  said,  it  was  not  a  matter 
of  course ;  circumstances  must  be  laid  before  them  to  satisfy  them  that  the  defendant 
was  entitled  to  such  an  indulgence.  1  Bos.  &  Pull.  18.||  [If  a  defendant  obtain  a  rule 
to  stay  proceedinfirs  upon  payment  of  a  sum  agreed  upon  between  him  and  the  plaintiflT, 
the  court  will  entorce  ^e  payment  of  that  sum  by  attachment    5  Term  R.  257.] 

II  The  application  for  leave  to  compound  a  penal  action  must  be  made 
to  the  court  in  banc,  and  not  at  Nisi  Prius  on  the  trial  of  the  cause, 

1  Chit.  R.  381. 

In  one  case  where  the  defendant  was  in  execution,  the  Court  of  King's 
Bench,  on  an  affidavit  of  his  poverty,  gave  the  plaintiff  leave  to  com- 
pound with  him. 

I  Stra.  167. 

But,  in  the  C.  B.,  where  part  of  the  penally  goes  to  the  king,  the  con- 
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(G)  Whether  the  Penalty  may  be  compoanded,  &e. 

aenl  of  the  cro^vn  must  be  obtained  before  the  motion  for  leave  to  com- 
pound can  be  granted,  whether  a  verdict  has  passed  for  the  plaintiff 
or  not 
ITannt.  103;  5  Taunt.  368. 

It  is  discretionary  in  the  courts  to  give  or  withhold  leave ;  and  they 
refused  it  in  an  action  on  the  25  G.  2,  c.  315,  for  keeping  a  disorderly 
house. 

Tidd,  557,  (9ih  edit. ;)  3  Black.  R.  1157;  and  see  2  Smith,  195. 

On  a  bonci  fide  composition,  though  not  on  a  collusive  one,  the  plaintiff 
may  be  allowed  a  reasonable  sum  for  his  costs ;  and  in  compounding  a 
penal  action  on  the  post-horse  act,  which  gives  costs  to  the  prosecutor, 
the  Court  of  Common  Pleas  allowed  him  to  receive  the  deficient  duties 
not  amounting  to  40^.,  and  full  costs  of  suit,  though  exceeding  together 
the  AOs.  paid  to  the  crowiL 

1  Bos.  &  Pull.  51. 

But,  where  no  costs  are  given  to  the  plaintiff,  as  in  an  action  on  the 
statute  of  usury,  the  crown  is  entitled  to  a  moiety  of  the  sum  agreed  to 
be  paid  to  the  plaintiff  for  his  costs ;  for  whatever  the  defendant  may 
pay  under  the  name  of  costs  is  considered,  in  fact,  as  an  addition  to  the 
penalty. 

8Tannt.213. 

When  leave  is  given  to  compound  a  qui  tarn  action,  it  is  a  general 
mle  that  the  king's  half  of  the  composition  shall  be  paid  into  the  hands 
of  the  master  of  the  crown  office  in  the  King's  Bench,  (a)  or  one  of  the 
prothonotaries  of  the  Common  Pleas,  {b)  for  the  use  of  his  majesty, 
which  is  now  usually  donp  before  the  rule  is  drawn  up.  And  where 
the  defendant  in  a  qui  tarn  action  obtained  a  rule  to  stay  proceedings 
on  paying  a  siun  agreed  upon  between  him  and  the  plaintiff,  the  Court 
of  King's  Bench  considered  it  an  undertaking  by  him  to  pay  that  sum ; 
and  for  tlie  nonpayment  of  it,  granted  an  attachment.  But  for  prevent- 
ing any  doubt  in  future,  an  order  was  made,  that  "  every  rule  to  be 
drawn  up  for  compounding  any  qui  tarn  action,  do  express  that  the  de- 
fendant doth  undertake  to  pay  the  sum  for  which  the  court  has  given 
him  leave  to  compound  such  action." 

(a)  R.  M.  7  G.  3,  K.  B. ;  4  Buir.  1929 ;  and  see  3  Black.  R.  1154.  (&)  2  Black.  R. 
1154, 1157 ;  5  Dam.  &  East,  257 ;  R.  £.  33  G.  3,  K.  B. 

So,  in  the  Common  Pleas,  where  a  defendant,  in  a  penal  action,  ob- 
tains a  rule  to  stay  proceedings  on  payment  of  part  of  the  penalties,  the 
court  will  grant  an  attachment  against  him  for  nonpayment.     And  in 
that  court,  it  is  a  rule,  on  compounding  informations  on  penal  statutes, 
that, "  if  the  defendant,  after  composition  made  with  the  informer,  do 
not  voluntarily  come  in  to  answer  unto  the  king  for  his  fine,  to  be 
taxed  and  assessed  by  the  justices  of  this  court  for  his  majesty's  use, 
then  a  capias  ad  satisfaciendum  finem  shall  be  awarded  against  him 
to  compel  him  thereunto ;  whereupon  the  fine  being  set  and  assessed, 
shall  be  presently  paid  in:  and  satisfaction  being  thereupon  made,  and 
entered  by  the  prothonotary  upon  the  roll  of  the  said  information,  shall 
be  forever  a  full  and  final  (hscharge  of  the  defendant  for  the  same 
offence.*' 

7  Taoot.  43 ;  d  Afaish.  356,  S.  C. ;  R.  M.  12  Jac.  1,  C.  P. 
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(G)  Wlielber  the  Penalty  may  be  compounded,  4to* 

The  plaintiff,  in  compounding  a  penal  action  by  consent,  having  by 
mistake  abandoned  a  good  cause  of  action,  the  Court  of  Common  Pleas 
refused  to  interfere  and  rescind  the  order  made  thereon.  || 

5  Tannt.  850. 
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It  has  been  observed  that  for  every  right  and  for  every  injury  done 
a  man  in  his  person,  reputation,  or  property,  the  party  hath  a  remedy. 
But  this  remedy  he  must  take  according  to  the  methods  laid  down  and 
rules  prescribed  by  the  law ;  for  which  purpose  there  are  writs  framed, 
and  settled  actions,  to  which  he  must  apply ;  as  debt  upon  a  contract, 
trespass  on  a  manifest  and  open  invasion  of  his  property,  &c.  But, 
where  the  law  has  made  no  provision,  or,  rather,  where  no  general 
action  could  well  be  framed  beforehand,  (the  ways  of  injuring  and 
methods  of  deceiving  being  so  various,)  every  person  is  (a)  allowed,  both 
by  the  common  law  and  the  st.  Westm.  2, 13  E.  I,  c.  24,  to  bring  a  spe- 
cial action  on  his  own  case,  which  is  a  liberal  action,  (b) 

Co.  Lit.  56,  a;  6  Mod.  53,  54.  (a)  Nor  is  it  any  objection  that  each  action  was 
never  brought  before ;  as,  where  the  lessor  coming  to  view  the  lands,  to  see  if  any  waste 
was  coiunutted,  being  hindered  by  a  stranger  from  entering  the  premises,  brouaht  an 
action  on  the  case  against  him ;  and  it  was  holden  to  lie,  though  such  action  had  never 
been  bronght  before.  Cro.  Jac.  478;  Roll.  Abr.  106, 109;  2  Roll.  R.  311.  Vide  6 
Mod.  53,  and  Litt.  $  106,  where,  per  Littleton,  no  action  having  been  brought  on  the 
statute  of  IVferton,  it  is  to  be  presumed  no  action  will  lie;  and  Co.  Litt.  81,  b, per  Ld. 
Coke,  non-usage  is  a  good  interpreter  of  a  law.  ||  See  Le  Cauz  y.  Eden,  Doug.  594,  and 
1  Term  R.  517.D  But,  per  Holt,  C.  J.,  wherever  an  act  of  parliament  ^ves  a  right,  the 
common  law  gives  a  remedy ;  so,  where  the  common  law  gives  a  ngfat,  or  makes  a 
tiling  an  injury,  the  same  law  gives  a  remedy  or  action.  SalE.  20,  31 ;  6  Mod.  54.  See 
note  (3)  to  Co.  Litt.  81,  b,  (13th  edit.)  {b^  Burr.  R.  906, 1011, 1012.  /8  A  party  can- 
not, however,  sustain  an  action  where  he  nas  suffered  damage,  unless  some  right  has 
also  been  violated.    Runnels  v.  Bullen,  8  N.  H.  R.  534.  gf 

These  actions  are  founded  on  some  fraud  or  deceit  in  contracts,  or 
some  secret  injury  to  a  man's  right  or  property,  and  are  said  to  arise 
from  a  nonfeasance,  malefeasance,  or  misfeasance.  But  as  this  divi- 
sion seems  too  general,  I  shall  choose  the  following,  as  more  proper  to 
include  the  most  material  cases  that  fall  under  this  head,  referring  to 
others  for  a  moie  full  discussion  of  several  particulars  relating  to  them. 

[They  arise  simply  from  tort  or  wronff,  where  no  breach  of  any  contract  is  suggested, 
and  no  forcible  violence  imputed  to  the  defendant.  3  Wooddes.  167.]  ||  And  uat  they 
lie  in  many  cases  for  breaches  of  duty  arising  out  of  contract,  or  ex  qwui  contradu^  see 
Carth.  63 ;  S  New  R.  365 ;  3  East,  63 ;  13  East,  453 ;  3  Marsh.  485 ;  3  Brod.  &  B.  54.| 

(A)  What  Persons  with  respect  to  the  Injury,  may  bring  an  Action  on  the  Case. 

(B)  Against  whom  such  Action  lies.  ^ 

(C)  For  what  Injuries  an  Action  on  the  Case  will  lie;  and  herein  of  those  C 
where  a  man  may  be  said  to  suffer  Damnum  abtgue  injurid, 

(D)  At  what  Time  the  Right  of  Aotion  shall  be  said  to  have  accrued. 
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(A)  What  PeisoDS  with  leBpect  to  ihe  hkjvaj  may  hrinp  an  Aetioii*  to* 

(K)  Of  Actions  on  the  Case  for  Fraud  and  Deceit  in  Contracts,  on  an  implied  or  ex- 
press Warranty. 

(F)  Of  Actions  on  the  Case  for  Injnries  to  a  Man*8  Peraon,  Property,  Right  or  Prtfi* 
lege :  And  herein, 

1.  Whore  an  Action  on  the  Ca$e  wiU  He  againtt  Offieen  and  ^nUten  ofJutiiie, 
9.  Where  Oa$e  wiU  lie  for  Tbrtt  and  Injuries  committed  by  Fer$ont  contrary  to  the 
Duly  (f  their  Tradee  and  CkUlinge, 

(6)  Where  an  Aetion  on  the  Csse  will  lie  for  a  Nnissnce,  and  therein  of  the  Ineon- 
Tenienee  of  mnltiplying  Actions. 

(H)  Where  an  Action  on  the  Case  will  lie  for  a  Conspiracy,  and  oppressive  Proceed- 
ings in  ProsecntioEB  and  Suits  at  Law. 

(I)  Where  Case  will  lie  though  the  Party  injured  has  another  Remedy. 

(K)  Where  Case  will  lie  though  the  Wrongdoer  be  punishable  criminally* 


(A)  What  Persons,  with  respect  to  the  Injury,  may  bring  an  Action  on  the  Caseu 

If  a  deliyers  goods  to  B  to  deliver  over  to  C,  and  B  does  not  deliver 
them  over  accordingly,  but  converts  them  to  his  own  use,  either  A  or  C 
may  have  an  action  against  B,  but  both  shall  not  have  an  action,  but  he 
that  first  begins  his  action  shall  go  on  with  the  same,  (a)  )0  Action  on  the 
case  is  the  appropriate  remedy  for  the  recovery  of  the  value  of  specific 
articles  not  tendered  or  delivered  on  the  day  stipulated.(6)  ^ 

(a}BalBt.  68;  Haidr.  331,  S.  P.;  and  said  they  could  not  join.  fi(b)  Roberts  ▼• 
fintty,  2  Penna.  R.  63.  gf 

If  A  is  seised  in  fee  of  the  reversion  of  a  close,  expectant  upon  a  term 
for  years,  and  B  is  possessed  of  another  close  adjoining  thereto,  between 
which  closes  there  runs  a  rivulet,  and  B  stops  it,  per  quod  the  close  of  A 
is  surrounded,  so  that  the  timber  trees,  &c.  become  rotten,  A,  in  rqspect 
of  the  prejudice  to  the  reversion,  and  the  termor,  in  respect  of  the  pos- 
session, and  of  the  shade,  shelter,  &c,  may  each  (a)  have  an  action;  and 
satisfaction  given  to  one  is  no  bar  to  the  other. 

3  Ler.  209 ;  Vide  2  Roll.  Abr.  55 ;  4  Burr.  2141,  oee.  {a)  So,  if  A  leases  a  house 
to  6  for  years,  and  this  is  bamed  down  through  the  neglect  or  a  neighbour,  A  may  have 
an  aetion  for  the  damage  to  his  inheritance,  and  B  for  that  to  his  possession.  3  Ley. 
360;  But  see  6  Ann.  c.  31,  $  6,  made  perpetual  by  10  Ann.  o.  14,  $  1,  by  which  this 
iBmedy  is  taken  away. 

I  If  the  tenant  or  a  stranger  do  a  present  injury  to  the  estate  of  the 
reversioner,  the  reversioner  may  have  this  action  against  him  pending 
the  term.  II 

Pn>Tost,&e.,  of  Queen's  College,  Oxford,  y.  Hallet,  14  East,  489.  ||  Jackson  ▼.  Pee- 
ked, 1  Manle  &  S.  233;  Peyton  ▼.  Mayor  of  London,  9  Bam.  &  G.  725 ;  and  see  10 
Bam.  &  C.  145 ;  1  Moo.  &  Malk.  350.||  A  Case  is  the  proper  action  for  a  reversioner 
aeainst  a  stranger  for  cutting  down  trees.  9  N.  H.  Rep.  430;  3  N.  H.  Rep.  103;  8 
Fiek.  235;  7  Conn.  328;  2  Green,  8;  but  if  the  estate  is  occupied  by  a  tenant  at  will, 
liespeas  or  case  will  lie.  1 1  Mass.  520.  In  New  York,  however,  it  has  been  adjudged, 
t^  case  is  tfie  only  remedy.    1  John.  51 1 ;  3  John.  468.0^ 

If  a  master  of  a  ship  brings  an  action  on  the  case,  and  declares  that 
the  ship  was  laden  with  com  in  such  a  harbour,  ready  to  sail  for  Dant- 
zic,  and  that  the  defendant  entered  and  seized  the  ship,  and  detained 
her,  per  quod  impeditus  et  ohstructus  fuit  in  viagio;  this  action  well 
lies,  for  the  master  has  not  the  property  of  the  ship,  but  the  owners ;  and 
he  is  only  a  particular  officer,  and  can  only  recover  for  his  particular 
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(A)  What  Persons  with  respect  to  the  Injaiy  may  bring  an  Action,  See, 

loss :  yet  he  might  have  brought  trespass,  as  a  bailiff  of  goods  may,  and 
then  as  bailiff  he  could  only  have  declared  on  his  possession,  which  is 
sufficient  to  maintain  trespass. 

Salk.  10*  pi.  4;  Ld.  Raym.  558,  Pitts  and  Gamce. 

If  a  servant  is  cozened  of  his  master's  money,  the  master  may  have 

an  action  on  the  case  against  the  cozener. 

Roll.  Abr.  98 ;  Cro.  Jae.  223.  So,  if  a  surgeon,  in  consideration' of  a  sum  of  money, 
undertakes  to  cure  my  servant  of  a  hurt,  and  he  applies  unwholesome  medicines  thereto, 
on  purpose  to  make  the  wound  worse,  by  which  1  lose  the  service  of  my  servant  for  a 
long  time,  I  may  have  an  action  on  the  case  against  the  surgeon.  Roll.  Abr.  98 ;  Roll. 
R.  124;  S.  C.  adjonu;  2  Bulst.  332,  S.  C,  and  quoad  the  noint  of  law,  the  court  in- 
clined for  the  plaintiff,  but  for  default  in  the  pleadings  aajoumed.  And  ailer  it  was 
ended  by  composition.    Roll.  Abr.  88.    ||  See  tit.  Maaier  and  Servant,  (I)  and  (0).|l 

If  a  bailiff  errant  takes  J  S  in  execution  upon  a  capias  ad  satisfacienr 
dumy  at  the  suit  of  J  D,  and  after  J  S  escapes  by  a  rescue  of  himself, 
the  sheriff  may  have  an  action  upon  the  case  against  him  for  this 
escape,  for  he  is  thereby  chargeable  (b)  over  for  this  to  J  D,  and  this 
escape  made  from  his  bailiff  was  an  escape  from  himself. 

Roll.  Abr.  97,  98 ;  Cro.  Eliz.  349,  S.  P.,  admitted  per  eur.  (a^  But,  if  such  a  pri- 
soner taken  by  a  bailiff  of  a  franchise,  escapes  from  the  bailiff,  the  sheriff  shall  not 
have  an  action  upon  the  case  against  him,  because  he  is  not  chargeable  over;  but  the 
bailiff  only  is  chargeable.  For  this,  vide  Roll.  Abr.  97,  98,  99;  Cro.  Eliz.  26,  349; 
Moor,  432,  and  tit.  Escape  in  Civil  Cases. 

If  a  man  gives  money  to  his  servant  to  carry  to  such  a  place,  and  he 
is  robbed,  the  master  cannot  bring  case  against  him,  for  a  servant  only 
undertakes  for  his  diligence  and  fidelity,  and  not  for  the  strength  and 
security  of  his  defence. 

Vide  head  of  Mister  and  Servant,  (M.) 

But,  if  A  is  employed  by  B  to  sail  from  England  to  the  Indies,  and 
A  covenants,  that  he  or  his  servants  will  not  thence  import  any  calicoes, 
8fC,y  and  A  retains  C  as  his  servant  in  this  voyage,  and  acquaints  him 
with  the  covenant,  and  notwithstanding  C  falsely  and  fraudulently  brings 
thence  certain  calicoes,  S;c.j  A  shall  have  an  action  against  0 ;  for 
though  no  action  lies  by  a  master  for  the  bare  breach  of  his  command, 
yet,  if  a  servant  does  any  thing  fasely  and  fraudulently  to  the  damage 
of  his  master,  an  action  will  lie. 

Sid.  398 ;  Hussey  and  Pacey,  Lev.  188 ;  3  Keb.  88,  S.  C. ;  Roll.  Abr.  105,  S.  P. 

[An  action  on  the  case  for  goods  lost  may  be  maintained  against  a 
carrier  cither  by  the  consignor  or  consignee ;  and  it  may  be  brought  by 
the  former,  notwithstanding  a  private  agreement  between  him  and  the 
consignee,  that  the  carriage  should  be  paid  by  the  latter ;  for  the  carrier 
is  liable  upon  his  agreement] 

Davis  V.  Jordan,  5  Bun.  2680;  Moor  v.  Wilson,  1  Term  R.  659.  ||  The  doctrine  that 
the  action  may  be  brought  either  by  the  consigfnee  or  the  consignor  seems  unsound. 
The  Question  is  governed  by  the  consideration  in  whom  the  property  of  the  goods  is 
vesteo ;  and  it  is  now  settled  that  if  the  godds  were  ordered  to  be  delivered  to  a  carrier, 
whether  a  particular  carrier  be  named  or  not,  they  vest  in  the  vendee  by  delivery  to  the 
carrier,  and  the  action  against  the  carrier  for  their  loss  must  be  in  the  name  of  the  vendee. 
Dawes  v.  Peck,  8  Term  R.  330 ;  Dutton  v.  Solomonson,  3  Bos.  &  Pull.  582 ;  and  see 
Jacobs  V.  Neilson,  3  Taunt  423.  And  though  the  consi^or  pay  for  the  booking  of  the 
goods,  or  be  liable  for  the  carriage  to  the  carrier,  these  circumstances  have  been  held  to 
make  no  difference.  8  Term  R.  330 ;  King  v.  Meredith,  2  Camp.  639 ;  and  see  Brown 
V.  Hodgson,  2  Camp.  36;  but  see  contrd  the  cases  above  referred  to.  5  Burr.  2680; 
1  Term  R.  659,  and  3  Camp.  320.    But  if  the  vendor  is  induced  by  a  fraud  of  a  swindler 
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(B)  Against  ^hom  such  Action  lies* 

to  delirer  goods  to  a  carrier  for  him,  and  the  carrier  by  negligence  lets  him  get  posses* 
don  of  them,  the  Tender  may  sue  the  carrier  in  his  own  name ;  for  no  property  in  such 
easo  passes  oat  of  the  vendor.    Duff  v.  Budd,  3  Bro.  &  Bing.  177;  6  Moo.  469.| 

(B)  Against  whom  such  action  lies, 

I?  the  servant  of  a  tavemer  sells  wine  to  another  which  is  corrupted, 
an  action  upon  the  case  lies  against  the  master,  (a)  though  he  did  nof 
command  the  servant  to  sell  it  to  any  particular  person,  (b) 

9  H.  6,  53,  b ;  Roll.  Abr.  95,  S.  G.    fill  will  lie  against  a  physician  for  mixing  poi- 
lODoas  drugs  with  wine,  causing  pain  and  sickness^  though  done  without  malice.  Genay 
T.  Morris,  1  Bay.  6.     It  will  not  he  against  the  owner  of  a  domestic  animal  for  an  injury 
committed  by  it,  without  notice  that  it  was  accustomed  to  do  mischief.     Vrooman  ▼• 
Lawyer,  13  Johns.  339.  g^    (a)  But  no  action  lies  against  the  servant     Roll.  Abr.  95. 
So,  if  an  attorney  in  an  action  of  debt,  knows  of,  and  was  a  witness  to,  a  release  of  the 
debt  made  before  the  action  brought  for  it,  yet  no  action  lies  against  the  attorney,  for  he 
acted  only  as  a  seryant,  and  in  the  way  of  his  calling.     1  Mod.  309,  per  curiam.    Vide 
9  Black.  R.  869.     (b)  If  a  servant  sells  an  unsound  horse,  or  other  merchandise  in  a 
£ur,  no  action  lies  against  the  master,  unless  he  commanded  him  to  sell  to  a  particular 
person.     9  H.  6,  53;  Roll.  Abr.  95,  S.  C;  Poph.  143,  S.  C,  cited;  3  Roll.  R.  6,  S. 
G.,  cited.     But,  if  by  the  command  and  covin  or  the  master  he  sells  to  a  particular  per- 
son, an  action  lies  against  the  master,  for  it  is  then  his  own  sale.    9  H.  6,  53 ;  Fitz. 
JdhnMur  U  Case,  5,  S.  C;  Roll.  Abr.  95;  Bridgm.  138,  S.  0.  cited.    Sedqu.  In  tiie 
fiumer  case,  if  the  servant  warrant  a  horse  sound  when  he  is  unsound,  and  receive  a 
sound  price  of  the  buyer,  whether  the  master  is  not  bound  by  the  warranty  of  the  ser- 
vant, and  liable  to  an  action  1     B  It  is  now  held,  that  if  a  servant  is  employed  by  his 
master  to  sell  a  horse,  he  has  an  implied  authority  to  warrant  it,  and  the  master  is  bound 
by  his  warranty.    Alexander  v.  Gibson,  3  Camp.  555 ;  and  see  5  Esp.  Ca.  73 ;  1  Dow. 
P.  C,  45 ;  3  Term  R.  761 ;  15  East,  45,  and  tit  Matter  and  Servant,  (K.)    The  doc^ 
trine  tiiat  a  sound  price  given  implies  a  warranty  is  now  exploded.    3  Last,  333.  J 

So,  if  a  goldsmith  makes  plate,  wherein  he  mingles  dross,  so  that  it  is 
not  according  to  the  standard,  and  by  his  servant  sells  it ;  an  action  lies 
against  the  master,  because  it  fails  in  the  price  of  silver. 

Vide  Cro.  Jac.  471 ;  3  Roll.  R.  38,  S.  C. 

But  if  A,  being  possessed  of  certain  artificial  and  counterfeit  jewels, 

of  the  value  of  168/.,  and  knowing  them  to  be  such,  delivers  them  to  B 

his  servant,  commanding  him  to  transport  the  said  jewels  into  Barbary, 

and  to  sell  them  to  the  king  of  Barbary,  or  such  other  person  as  would 

buy  them,  but  gives  B  no  charge  to  concoal  their  being  counterfeit ;  and 

thereupon  B  goes  into  Barbary,  and  knowing  these  jewels  to  be  coun- 

>  terfeit,  shows  them  to  C  for  good  and  true  jewels,  and  affirming  to  G 

that  they  were  worth  810/.,  desires  C  to  sell  them  to  the  said  king  for 

810/.,  which  money  C  pays  to  B,  and  B  thereupon  immediately  returns 

to  England,  and  pays  the  810/.  to  A  his  master;  and  after  the  jewels 

being  discovered  to  be  counterfeit,  C  is  imprisoned  by  the  said  king  till 

he  repays  the  810/.  out  of  his  own  effects;  of  all  which  matter  C  gives 

notice  to  A  and  demands  satisfaction,  &c.,  yet  no  action  lies  against  A ; 

for  jewels  are  in  themselves  of  an  imcertain  value,  and  B  was  not  by 

A  particularly  directed  to  C,  and  all  that  was  done  quoad  C  was  the 

voluntary  act  of  the  servant,  for  which  the  master  is  not  bound  to 

answer. 

Bridgm.  135,  136.  Soaihem  and  How,  adjudged,  3  Roll.  R.  5,  3G,  37,  S.  C, 
adjudged.  Poph.  143,  S.  C,  adjudged,  Cro.  Jac.  469,  S  C,  and  there  said  the  court 
inclined  against  the  plaintiff,  principally  because  A  did  not  order  B  to  conceal  their 
being  counterfeit.  ||  Dut  it  appears  from  the  report  of  this  case  in  Bridg.  136, 137,  and 
3  MolL  330,  that  the  plaintiff  had  judgment;  but  in  3  Roll.  R.  36,  37,  it  is  said  judg- 
ment was  for  the  deiendant.| 

Vol.  I.— 14 
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(B)  Againrt  whom  miBh  Action  lies. 

la  an  action  on  the  case  for  a  deceit,  the  plaintiff  set  forth  that  he 

bought  several  parcels  of  silk  for silk,  whereas  it  was  another  kind 

of  silk ;  and  that  the  defendant,  well  knowing  this  deceit,  sold  them  to 
him  for  — • —  silk,  On  trial,  upon  not  guilty,  it  appeared  that  there  was 
no  actual  deceit  in  the  defendant,  who  was  the  merchant ;  but  that  it 
was  in  his  factor  beyond  sea :  and  the  doubt  was,  if  tbis  deceit  could 
charge  the  merchant.  And  Holt,  C.  J.,  was  of  opinion,  that  the  mer- 
chant was  answerable  for  the  deceit  of  his  factor,  though  not  criminalir- 
thr  yet  civilithr;  for  seeing  somebody  must  be  a  loser  by  this  deceit,  it 
was  more  reasonable  that  he-  that  employs  and  puts  a  trust  and  confi- 
dence in  the  deceiver  should  be  a  loser,  than  a  stranger ;  and  upon  this 
opinion  the  plaintiff  had  a  verdict 

Salk.  S89,  pi.  25.  Ruled  by  Holt  on  evidence  at  tiinpniui  but  for  this  vide  tit. 
Otrehant  and  Marchandue* 

If  A  brings  case  against  the  master  of  a  stage-coach,  on  the  custom 
of  the  realm,  for  a  trunk  lost  by  his  negligence,  &c.,  and  on  evidence  it 
appears  that  the  trunk  was  dehvered  to  the  servant  who  drove  the 
coach,  who  promised  to  take  C€u:e  of  it,  and  that  the  trunk  was  lost  out 
of  his  possession ;  the  action  does  not  Ue  against  the  master,  for  a  stage- 
coachman  is  not  within  the  custom  as  a  carrier  is,  (a)  unless  he  take  a 
distinct  price  for  the  carriage  of  goods  as  well  as  persons ;  and  though 
money  be  given  the  driver,  yet  that  is  a  gratuity,  and  cannot  bring  the 
master  within  the  custom ;  for  no  master  is  chargeable  with  the  acts  of 
his  servant,  but  when  he  acts  in  execution  of  the  authority  given  by  his 
master,  and  then  the  act  of  the  servant  is  the  act  of  the  master. 

Salk.  282,  pi.  11.  Ruled  by  Holt  at  ninpriua^  and  plaintiff  nonsuit.  ||  But  it  seems, 
in  such  case,  an  action  will  lie  against  the  master.  Williams  ▼.  Cranston,  2  Stark.  84 ; 
and  it  will  not  Ue  against  the  coachman  unless  he  stipulate  for  a  reward  to  be  paid  to 
himself.  Ib.||  /i  Case  is  the  property  remedy  for  the  act  of  his  senrant,  whencTer  the 
master  is  liable,  unless  the  master  order  the  act.  17  Mass.  246;  1  Pick.  66;  8  Wend. 
474 ;  Tide  6  Har.  &  John.  230 ;  2  Dana,  378.  But  the  acts  of  a  sheriff's  deputy  are 
considered  as  his  own.  1  Mass.  630. 2f  (a)  That  if  a  carrier's  porter  receiree  ffoods,  the 
carrier  shall  be  liable.  Comb.  1 18,  jmt  Dolben,  J.  |  See  CaTenagh  ▼.  Such,  1  Price,  3S8.  | 

{The  master  of  a  ship  is  not  Uable  if  his  vessel,  through  negligence, 
runs  foul  of  another,  while  she  is  under  the  charge  of  a  pilot,  the  master 
not  being  on  board  at  the  time.  The  pilot,  while  on  board,  has  the 
absolute  and  exclusive  control  of  the  ship,  and  must  be  considered  as 
master  pro  hac  victj  and  is  Uable.  The  owners  also  are  responsible  for 
the  damages.} 

VL  John.  Rep.  305;  Snell  y.  Rich,  Peake,  N.  P.  107;  Stort  v.  Clements,  4  Dall. 
206;  Bussy  ▼.  Donaldson,'  5  Bos.  &  Pull.  182;  Fletcher  y.  Braddick.  lb.  446;  Hug- 
gett  y.  Montgomery.  Quart  whether  the  master  would  haye  been  liable  if  on  board  at 
the  tinie.    1  John.  Rep,  357 ;  6  Term,  411.} 

II  On  the  trial  of  an  action  on  the  case  for  not  delivering,  according  to 
contract,  certain  goods  of  the  plaintiff  at  Stockwith,  which  were  shipped 
on  board  the  defendant's  vessel  at  Hull,  it  appeared  that  the  defendant's 
vessel,  trading  from  Hull  to  Gainsborough,  took  on  board  some  goods 
belonging  to  the  plaintijBT,  which  were  to  be  delivered  at  Stockwith;  the 
vessel  went  safe  as  far  as  Stockwith,  and  there  delivered  part  of  the 
cargo ;  but  the  master  of  the  vessel,  finding  it  inconvenient  to  deliver 
the  rest  there,  proceeded  on  the  voyage,  and  the  vessel  sunk  before  her 
arrival  at  Gainsborough.  It  was  objected,  that  in  this  form  of  action,  an 
action  on  the  contract  for  not  safely  carrying  and  delivering  the  goods  at 
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(B)  Against  whom  such  Aetion  lies. 

Stodninthy  the  defendants  were  not  liable ;  as  the  non-delivery  of  the 
goods  there  was  owing  to  the  misconduct  of  the  master  of  the  vessel ;  and 
that,  if  they  were  liable  at  all,  the  action  should  have  been  for  the  tort. 
But  it  was  holden,  that  though  the  loss  happened  in  consequence  of  the 
misconduct  of  the  defendant's  servant,  the  superiors  (the  defendcmts) 
are  answerahle  for  it  in  this  action ;  that  the  defendants  are  answerable 
for  the  conduct  of  their  servant  in  those  things  which  respect  his  duty 
under  them,  (a)  although  not  for  his  conduct  in  those  things  which  do 
not  respect  his  duty  under  them. 

Ellis  y.  Tamer,  8  Term  R.  531.  (a)  In  all  cases  where  the  servant  is  acting  within 
the  scope  of  his  employment,  the  master  is  liable  to  answer  for  any  damage  consequen- 
tial from  the  unskiliulness  or  negligence  of  the  servant  therein.  Morley  y.  Gaisford,  d 
H.  Black.  423;  M'Manos  y.  Gnckett,  1  East,  166;  Ogle  y.  Barnes,  8  Term  R.  188; 
Stone  y.  Cartwright,  6  Term  R.  411 ;  Bush  y.  Steinman,  1  Bos.  &  Pull.  404 ;  Croft  t. 
Alison,  4  Bam.  £  A.  590;  Laugher  y.  Pointer,  5  Bam.  &  C.  547 ;  and  see  tit  Mater 
and  Servant,  (K,)  and  tit.  Carrien, 

Where  a  yessel  was  run  down  by  a  sloop  of  war  during  the  watch 
of  the  lieutenant,  who  was  upon  deck,  and  had  the  actual  management 
and  direction  of  the  steering  and  navigating  of  the  sloop  at  the  time, 
and  when  the  captain  was  not  upon  deck,  nor  called  by  his  duty  to  be 
there ;  it  was  adjudged  that  the  captain  was  not  answerable  for  the 
damage.  II 

Nicholson  y.  Mounsey,'  15  East,  984 ;  and  see  4  Maule  &  S.  86,  and  tit.  Matter  and 
tervant^,  (K.)  '^8  Vide  Case  y.  Mark,  2  Hamm.  169;  Gates  y.  Miles,  3  Conn.  64.gr. 

If  two  are  constituted  postmasters-general,  by  letters  patent,  pur- 
suant to  the  statute  12  Car.  2,  c.  35,  and  in  the  patent  there  is  a  power 
to  make  deputies^  and  appoint  servants  at  their  will  and  pleasure,  and 
to  take  security  of  them  in  the  name  and  to  the  use  of  tiie  king,  and 
that  they,  the  postmasters-general,  shall  obey  such  orders  as  from  time 
to  time  shall  come  from  the  king ;  and  as  to  the  revenue,  shall  obey  the 
orders  of  the  treasury;  and  it  is  further  granted  to  them  that  they  shall 
not  be  chargeable  for  their  officers,  but  only  for  their  own  voluntary 
&iilt8  and  misbehaviours,  and  this  is  granted  with  a  fee  of  1500/.  per 
annum ;  and  A,  having  exchequer  bills,  encloses  them  in  a  letter  di- 
rected to  B,  at  Worcester,  and  delivers  it,  at  the  post-office  at  London, 
into  the  haiids  of  J.  S.,  who  was  appointed  by  the  postmaster-general 
to  receive  letters,  and  had  a  salsuy ;  by  three  judges  against  Holt,  C.  J., 
the  postmasters-general  are  (6)  not  liable. 

Salk.  17,  pi.  8, 143 ;  Carth.  487 ;  Lane  y.  Sir  Robert  Cotton  and  Sir  Thomas  Frank- 
land,  5  Mod.  455;  2  Mod.  Ent.  108;  Ld.  Raym.  646;  13  Mod.  472;  Comyns,  100. 
(6)  Vide  Carth.  487,  S.  C,  with  the  arguments /tto  and  con,  at  large ;  and  Salk.  17, 18, 
Holt^s  reasons,  who  held,  also,  that  J.  S.  was  chargeable,  but  not  as  an  officer,  but  as  a 
wrongdoer.     [The  opinion  of  the  three  judges  hath  been  eonfirmed  in  a  late  case  of 
WhiSeld  y.  Lord  Le  Despenser,  in  which  it  was  decided  that  the  postmaster  was  lia- 
ble only  for  actual  personal  neglect  or  misconduct.    Cowp.  754.    And  case  lies  against 
a  deputy  postmaster  for  a  personal  misfeasance.    Rowning  y.  Goodchild,  3  Wils.  443 ; 
3  Bbek.  R.  906,  S.  C]     || See  Gidley  y.  Lord  Palmerston,  3  Brod.  &  B.  275.)    /8See 
1  JoJhis.  R.  396.    Action  on  the  case  will  not  lie  against  the  representatiyes  of  a  de- 
ceased postmaster,  for  money  feloniously  taken  out  of  a  letter  b^  one  of  his  clerks ;  and 
gvgre  whether  it  would  haye  lain  against  the  postmaster  in  his  lifetime.  Franklin  y.  Low, 
I  Johns.  396.    A  postmaster  is  liable  for  the  loss  of  a  letter  delivered  to  him,  when  he 
has  been  guilty  oi  negligence  or  misdemeanor,  but  he  is  not  responsible  if  the  letter  has 
been  deliyered  to  his'deputy ;  the  deputy  is  liable.    Bolan  y«  Williamson,  3  Bay,  651 ; 
Maxwell  y.  M'llyey,  2  Bibb.  311.  gf 

[An  action  for  not  repairing  fences,  whereby  a  party  is  damnified, 
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(C)  For  what  Injuries  an  Action  on  the  Case  will  lie,  &c« 

cannot  be  brought  against  the  owner  of  the  fee,  who  is  not  in  possession^ 
but  hes  only  against  the  occupier.] 

Cheatham  v.  Hampson,  4  Term  R.  318. 

If  one  slanders  my  title,  whereby  I  am  wrongfully  disturbed  in  my 
possession,  though  I  have  a  remedy  against  the  trespassor,  yet  I  may 
have  an  action  against  him  that  caused  the  disturbance. 

Alleyn,  3,  joer  Hale.  )  Sed  vide  Vicars  y.  Wilcocks,  8  East,  1 ;  2  Bos.  &  Pul.  284, 
and  Cro.  Jac.  471.  | 

If  I  deliver  my  horse  to  a  smith  to  shoe,  and  he  delivers  him  to  an- 
other smith,  who  pricks  him,  I  may  have  an  action  on  the  ca^e  against 
him,  though  I  did  not  deliver  the  horse  to  him. 

Roll.  Ahr.  90.  So,  if  I  deliver  goods  to  A,  who  delivers  them  to  B,  to  keep  to  the 
use  of  A,  and  B  wastes  them,  I  may  have  an  action  upon  the  case  against  B,  though  I  did 
not  deliver  them  to  him.    Roll.  Abr.  90. 

[An  action  on  the  case  will  lie  against  the  commissioners  of  the  lot- 
tery, for  not  adjudging  a  prize  to  the  person  entided  to  receive  it. 

Schinotti  ▼.  Bumsted,  6  Term  R.  646. 

It  will  lie  against  a  person  who  receives  or  continues  to  employ  the 
servant  of  another  after  notice,  though  he  did  not  originally  entice  him 
away.] 

Blake  t.  Lanyon,  6  Term  R.  322.    g  See  tit  Muter  and  Servani,  (O.)O 

II A  person  acting  in  a  public  function  which  he  is  compellable  to 
execute  gratuitously,  using  his  best  skill  and  diligence,  and  acting  with- 
out malice,  is  not  liable  for  consequential  damages  occasioned  by 
his  act  II 

Sutton  y.  Claike,  6  Taunt  29 ;  and  see  Harman  v*  Tappenden,  1  East,  655.  ^Vide 
Riddle  y.  Proprietors  of  Locks,  &c.,7  Mass.  169.  ^ 

(C)  For  what  Injuries  an  Action  on  the  Case  will  lie ;  and  herein  of  those  Cases 
wherein  a  Man  may  be  said  to  suffer  Damnum  absque  injurUL 

Under  this  division,  various  cases  may  be  comprehended;  but,  as 
several  of  them  fall  under  others,  I  shall  here  only  observe,  that  though 
in  some  cases  an  injury  happens  to  a  man  in  his  property  by  the  neglect 
of  another,  yet,  if  by  law  he  was  not  obUged  to  be  more  careful,  no 
action  will  lie. 

As,  if  a  man  finds  butter,  and,  by  his  negligent  keeping,  it  putrefies, 
yet  no  action  will  lie. 

Leon.  228;  Owen,  141. 

Or,  if  a  man  finds  garments,  and,  by  negligent  keeping,  they  are 
moth-eaten,  no  action  lies. 
Cro.  Eltz.  219. 

So,  if  a  man  finds  goods,  and  loses  them  again ;  or,  if  he  finds  a 
horse,  and  gives  him  no  sustenance,  no  action  lies ;  for  in  these  cases  the 
law  has  laid  no  duty  on  the  finder :  for  it  would  be  too  rigorous  to  oblige 
him  to  be  charitable  in  behalf  of  a  careless  owner. 

Id.  ibid. 

But,  if  he  makes  gain  and  advantage  of  the  things  he  finds ;  as  if  he 
rides  the  horse,  or  if  he  abuses  the  things ;  as,  by  putting  paper  into 
water ;  or,  if  he  kills  sheep,  &c.,  he  shall  answer  for  theuL 

Roll.  Abr.  5;  1  Leon.  324;  Cro.  Elis.  dl9 ;  Gouls.  155;  iStile,  961. 
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(C)  For  what  Injaries  an  Action  on  the  Case  will  lie,  &c« 

If  A  hires  B  to  cany  a  load  of  timber  from  one  town  to  another  to  be 
unloaded  there,  at  such  a  place  as  A  shall  appoint,  and  B  gives  notice 
to  A  that  he  will  bring  it  such  a  day,  and  requests  him  to  appoint  a 
place  where  he  shall  lay  it,  and  he  brings  it  accordingly,  but  A  will  not 
appoint  any  place  where  it  shall  be  laid,  so  that  the  horses  of  B  are  kept 
so  long  in  the  cart,  that  being  hot  they  catch  cold  and  die ;  yet  B  shall 
have  no  action  against  A,  for  he  might  have  taken  his  horses  out  of  the 
cart  and  walked  them,  or  put  them  in  a  stable,  or  if  A  would  not  have 
appointed  a  place,  as  soon  as  he  came  there,  he  might  have  unloaded  in 
any  convenient  place,  so  that  the  injury  the  horses  received  was  through 
his  own  default. 
3LeT.  196;  Virtue  and  Bride,  Vent.  310,  S.  C;  3  Keb.  766,  S.  C.  adjudged* 

II  The  being  delayed  four  hours  by  an  obstruction  in  a  highway,  and 
the  being  thereby  prevented  from  performing  the  same  journey  as  many 
times  in  a  day  as  if  the  obstruction  had  not  existed,  is  a  sufficient  injury 
to  entitle  the  plaintiff  to  sue  the  obstructor. 

Greaaly  v.  Colling,  2  Bing.  263 ;  and  see  Rose  t.  Miles,  4  Maule  &  S.  101. 

If  the  proximate  cause  of  the  injury  to  the  plaintiff  be  his  own  unskil- 
fidness  or  want  of  care,  he  cannot  sue  the  defendant,  though  the  primary 
cause  be  the  defendant's  wrongful  act ;  thus,  where  the  plaintiff  was 
ridmg  violently  and  without  ordUlnary  care,  and  rode  against  an  illegal 
obstruction  in  the  highway,  it  was  held  he  could  not  maintain  an  action. 

Butterfield  ▼.  Forrester,  11  East,  60;  Flower  ▼.  Adam,  3  Taunt.  314;  /8I  Cowesy 
78;  3  Hall,  151 ;  1  Verm.  353;  2  Pick.  621;  12  Pick.  177;  2  Chipm.  128.^ 

An  action  on  the  case  will  not  lie  against  a  person  suing  out  a  writ, 
if  he  neglect  to  countermand  it  after  payment  of  the  debt,  unless  malice 
be  averred.  Without  an  averment  of  malice,  it  should  seem  that  courts 
will  scarcely  subject  a  party  to  damages  for  mere  nonfeasance. 

Scheibel  y.  Fairbain,  1  Bos.  &  Pull.  388 ;  Page  y.  Whiple,  3  East,  314 ;  Gibson  v. 
Chaters,  2  Bos.  &  Pull.  129 ;  and  see  1  Moo.  92 ;  5  Price,  1 ;  0  yide  Allison  y.  Rheam, 
SS.&R.  142;  Beny  y.  Hamill,  12  S.  &  R.  210;  3  N.  H.  Rep.  316,^ 

But  if  an  execution  creditor  refuse  to  accept  from  the  debtor  who  is 
in  custody  the  debt  and  costs  when  tendered,  and  to  sign  an  authority 
to  the  sheriflf  to  discharge  the  debtor,  an  action  on  the  case  lies  for  mali- 
ciously refusing,  and  the  refusal  to  sign  the  discharge,  is  evidence  of 
malice  in  the  absence  of  circumstances  to  rebut  the  presumption.  || 

Crozer  y.  Pillingr,  4  Bam.  &  C.  25. 

If  it  be  damnum  absque  injuriSiy  no  action  on  the  case  lies ;  (a)  as  if 
a  school  be  set  up  in  the  same  town  where  an  ancient  school  has  been 
time  out  of  mind,  by  which  the  old  school  receives  damage,  yet  no  action 
upon  the  case  lies,  because  it  is  lawful  for  a  man  to  teach  where  he 
pleases ;  and  this  is  for  the  ease  of  the  people. 

(a)  Damnum  ebtque  injurid^  or  vice  versd,  will  not  bear  an  action.  6  Mod.  46,  per 
Gould,  J. ;  3  Bulst.  95 ;  1 1  H.  4, 47 ;  22  H.  6, 14,  b ;  Fitz.  Action  sur  le  Case,  28,  S.  C. ; 
Bro.  42,  8.  C. ;  Noy,  184,  S.  C,  cited  Roll.  Abr.  107;  Mod.  69,  S.  P.  per  Twisden 
arguendo,  0  A  party  has  no  loss  or  remedy  for  a  loss,  or  injary,  arising  from  an  arrest  or 
attachment  of  property,  in  a  ci?il  suit,  although  he  may  have  prevailed,  unless  the  suit 
vas  malicious  and  without  probable  cause.  10  John.  106;  4  Mass.  433;  17  Mass. 
190;  but  see  7  Mass.  130;  2  Penn.  862;  3  Hawks.  545;  1  Day,  258;  11  Pick.  527. 
^  elector  has  no  action  against  officers  who  presided  at  elections  for  refusing  his  vote, 
vdessdooe  malicionsly.  11  John.  114;  1  N.  H.  Rep.  88;  11  S.  &  R.  35;  eonMf 
7  Greeol.  411 ;  11  Maes.  350.^ 

K 


no  ACTIONS  ON  THE  CASE. 

(D)  At  what  Time  the  Right  of  Action  shall  be  said  to  have  aoeroed. 

'    So,  if  I  retain  a  master  in  my  house  to  instruct  my  children,  thon^ 
this  be  to  the  damage  of  the  common  master,  yet  no  action  lies. 

11  H.  4,  47;  Roll.  Abr.  107,  S.  €. 

So,  if  I  have  a  mill,  and  my  neighbour  builds  another  mill  upon  his 
own  ground,  per  quod  the  profit  of  my  mill  is  diminished,  yet  no  action 
lies  against  him ;  for  every  one  (a)  may  lawfully  erect  a  mill  on  his  own 
ground. 

Roll.  Abr.  107 ;  Hardr.  163;  Brownl.  57;  Noy,  184.  (a)  But,  if  I  hare  had  a  mill 
by  prescription  in  my  own  land,  if  another  erects  a  new  miU  upon  his  own  land,  if  this 
draws  away  the  stream  from  my  mill,  or  stops  it,  or  makes  too  great  a  quantity  of  water 
run  to  my  mill,  by  which  I  receive  damage,  so  that  my  mill  cannot  grind  as  much  as  it 
was  usea  to  do,  1  shall  have  an  adion  on  the  ease  against  him.  22  H.  6,  14 ;  Dyer, 
248;  Roll.  Abr.  107.  /S  See  Beissel  y.  Shall,  4  Dall.  211;  Palmer  y.  Mulligan,  3 
Caines  306,  320;  Thompson  y.  Gregory,  4  Johns.  R.  81 ;  Steel  y.  President,  Direct- 
ors and  Company  of  the  Western  Inland  Lock  Nayigation,  2  Johns.  283 ;  Sackrider  y. 
Bears,  10  Johns.  241 ;  Piatt  y.  Johnson,  15  Johns.  213 ;  17  Johns.  306.  ^ 

If  a  man  hath  a  house  upon  his  own  ground  by  prescription,  yet,  if  I 
build  a  house  upon  my  own  ground  next  adjoining,  no  action  Ues 
against  me. 

fS2  H.  6, 14,  b ;  Roll.  Abr.  107.    But  if  I  had  a  house  by  prescription  upon  my 

ground,  another  cannot  erect  a  house  upon  his  own  ground,  so  near  to  it  as  to  stop  the 
ght  of  my  house.  22  H.  6,  15;  9  Co.  59;  Bland*s  case,  Bulst.  115;  Hut.  136; 
Roll.  Abr.  107;  2  Roll.  Abr.  143 ;  3  Leon.  93.  /0  Where  one  built  a  house  on  his  own 
land  within  two  feet  of  the  boundary  line,  and  seyen  years  afterwards  the  owner  of  the 
adjoinuigr  land  dug  so  deep  into  his  own  land  as  to  endanger  the  house,  and  cause  its 
owner  to  take  it  down,  no  action  lies  for  the  damage  done  to  the  house,  but  he  is  entitled 
to  damages  for  the  falling  of  the  natural  soil  into  the  place  so  dug.  Thorston  y.  Han- 
coyett,  12  Mass.  220.  See  Skilding  y.  Whitney,  3  Wend.  154.  In  an  action  for  stop- 
ping plaintiff's  lights,  it  is  not  necessary  to  set  forth  in  the  declaration  that  the  house  is 
ancient,  or  that  plaintiff  is  entitled  to  the  easement  by  prescription ;  such  ancient  right 
may  be  proyed.  Story  y.  Odin,  12  Mass.  157.  If  one  sell  a  messuage  haying  doors  or 
windows  opening  into  a  yacant  lot  adjoining  belonging  to  yendor,  without  reserying 
a  right  to  build  or  obstruct,  neither  owner  nor  his  grantee  of  the  lot  can  lawfully  stop 
them.  Ib.gr 

If  I  have  100  acres  of  pasture  in  a  town,  and  before  this  time  no  man 
hath  ever  had  any  pasture  within  the  same  town,  and  those  of  the  town 
have  used  to  agist  their  cattle  in  my  pasture,  and  another  that  has  free- 
hold  within  the  town,  converts  his  arable  land  into  pasture,  so  that 
those  of  the  town  agist  their  cattle  there,  per  quod  this  is  a  damage  to 
me,  yet  I  cannot  have  any  remedy  against  him ;  for  it  is  lawful  for  him 
to  make  the  best  advantage  he  can  of  his  own  land. 

22  H.  6,  14 ;  Noy,  184;  Roll.  Abr.  107. 

[If  I  sustain  an  injury  by  the  iact  of  commissioners  appointed  by  an 
act  of  parliament,  without  any  excess  of  their  jurisdiction,  no  action  Ues 
either  against  the  commissioners  or  the  persons  acting  under  them.] 

Goyemor,  &c.,  of  the  British  Cast  Plate*glass  Manufactory  y.  Meredith,  4  Term  R. 
794.  g  See  Harris  y.  Baker,  4  Maule  &  S.  27 ;  Hall  y.  Smith,  2  Bing.  156 ;  Bonlton 
y.  Crowther,  2  Bam.  &  G.  703 ;  and  see  Jones  y.  Bird,  5  Bam.  &  A.  8i37. 1/82  Johns* 
R.284.^ 

(D)  At  what  Time  the  Right  of  Action  shall  be  said  to  haye  accraed. 

If  a  sells  sheep  to  B,  affirming  them  to  be  his  own,  whereas  they 
belong  to  C,  B  may  have  an  action  against  A  for  his  deceit,  before  C 
hath  seized  the  sheep,  or  interrupted  him;  because  they  are  things 
transitory,  and  therefore  the  action  lies  before  interruption :  for  if  ho 
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(E)  Actions  on  the  Caae  for  Fraud  and  Deceit. 

should  stay  till  C  interrupted  him,  he  may  be  dead  before  or  other  dis- 
adrantage  may  happen. 
Roll.  Abr.  98 ;  Cro.  Jac.  474,  S.  C. ;  3  Term  R.  57 

If  A  recovers  in  debt  against  B,  and  thereupon  a  eapitxs  ad  sattsfcp- 
eiendum  is  directed  to  C^  the  sheriff  of  N,  to  take  B  in  execution,  which 
is  accordingly  done,  and  after  B  rescues  himself,  per  quod  C  becomes 
liable  to  answer  for  the  debt ;  now  C  may  have  an  action  against  B 
before  A  sues  C ;  for  the  rescue  and  escape  was  a  wrong  to  C,  and  he 
is  always  chargeable  to  A  for  it ;  and  if  C  must  stay  till  sued  by  A^  B 
may  die  in  the  interim,  or  fly  his  country. 

Cro.  Eliz.  53,  adjudged;  lb.  133,  S.  P.  adjudged. 

A  brings  an  action  against  B,  in  which  C  is  attorney  for  A,  and  after 
verdict  for  A,  C  enters  judgment  before  the  rules  (according  to  the 
course  of  the  court)  are  out,  per  quod  B  is  prevented  from  moving  an 
arrest  of  judgment,  and  whether  B  may  have  an  action  against  C  was 
doubted;  and  Twisden  thought  it  hard  the  attorney  should  be  sued 
after  the  judgment  is  set  aside.  But  notej  it  does  not  appear  in  the  case, 
as  reported  by  Raymond,  otherwise  than  from  what  Twisden  said,  that 
the  judgment  was  set  aside  before  the  action  brought. 

Raym.  194;  Goodyarand  Banks,  3  Keb.  688,  S.  C.  adjourn;  d  Keb.  716,  S.  C.  ad- 
jooni,  it  appearing  that  the  jud^ent  was  set  aside  before  B  brought  his  action. — An 
action  brouffht  against  the  plaintiff's  attorney,  for 'entering  judgment  asainst  the  defend* 
ant,  when  ute  coart  ordered  a  non  pros.  Hut.  125,  and  yet  it  appears  we  judgment  was 
set  aside  before  the  action  brought. 

If  a. man  forges  a  bond  jn  my  name,  it  is  possible  I  may  be  damnified 
by  it,  but  till  it  be  put  in  suit  against  me  I  cannot  bring  an  action 
against  the  forger. 

Hob.  367;  6  Mod.  46;  S.  C.  eited,  where  bv  the  plaintiff's  own  showing  he  had  no 
light  of  actioia  at  the  time  of  bringing  it.    Vide  Garth.  113,  and  tit  Error* 

I  The  cause  of  action  accrues  at  the  time  when  the  tortious  act  is  done 

by  the  defendant,  so  that  the  statute  of  limitations  then  begins  to  run, 

although  the  plaintiff  may  not  in  fact  know  of  the  act  till  long  after  ^ 

unless  uideed  the  defendant  is  guilty  of  fraud  in  concealing  the  act  from 

the  plaintiff's  knowledge,  m  which  case  the  cause  of  action  would  seem 

to  be  complete  only  on  the  plaintiff's  knowledge.  Where  an  act  is  done 

not  in  itself  tortious,  and  some  time  after  consequential  damage  arises  to 

the  plaintiff  from  it,  the  cause  of  action  does  not  accrue  (a)  till  the 

damage  happens.  || 

Gftnver  ▼.  GeoTge,  6  Bam.  &  0. 149 ;  and  see  Short  y.  McCarthy,  3  Bam.  &  A.  636 ; 
Brown  r.  Howard,  S  Bro.  &  B.  73 ;  and  see  3  Bam.  &  A.  288.  (a)  Roberts  ▼.  Read,  16 
East,  215 ;  Gillon  y.  Boddington,  1 R.  &  Moo.  161 ;  and  see  3  Bam.  &  A.  448. 

(E)  Of  Actbns  on  the  Case  for  Fraud  and  Deceit  in  Contracts  on  an  express  or  implied 

Warranty. 

U  On  an  implied  Warraniy  in  Law. 

If  there  be  a  communication  between  A  and  B  for  the  buying  of  cer- 
tain sheep,  and  B,  the  vendor,  (a)  says  they  are  his  own  sheep^  when  in 
truth  they  are  the  sheep  of  another ;  whereupon  A  buys  them  of  B, 
though  B  made  not  any  express  warranty  of  the  sheep,  yet  an  action 
t^n  the  case  J  in  nature  of  deceit,  lies  against  him. 
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*  (£)  Actions  on  the  Case  for  Fraud  and  Deceit. 

Roll.  Abr.  90;  Cro.  Jac.  474,  S.  C. ;  4  B.  &  C.  108 ;  2  East,  314.  (a)  In  an  action 
for  fraudulently  selling  to  the  plaintiff  a  horse  that  was  not  the  defendant's  own 
horse,  the  plaintiff  must  prove  that  the  defendant  knew  him  not  to  be  his  own  horse. 
Allen,  91 ;  Keb.  523 ;  but,  quare ;  et  vide  Garth.  90,  and  Salk.  210;  that  the  havine 
possession  of  any  personal  chattel,  and  affirming  it  to  be  his,  amounts  to  wairanty ;  and 
an  action  lies  on  the  affirmation.  Per  Holt,  C.I.  See  acc»  3  Term  R.  37.  /i The  doc- 
trine of  implied  warranty  does  not  apply  to  lands.    Pollard  v.  Lyman,  1  Day,  156.^ 

II  The  law  raises  an  implied  promise  on  the  part  of  a  sheriff  selling 
goods  seized  in  execution^  that  he  does  not  know  that  he  has  no  title  to 
tiie  goods.|[ 

Peto  T.  Blades,  5  Tannt.  657.    /i  But  see  Saunders  ▼.  Pate,  4  Rand.  8,2/ 

So,  if  the  vendor  affirms  that  the  goods  are  the  goods  of  a  stranger, 
his  friend,  and  that  he  had  an  authority  from  him  tp  sell  them,  and 
thereupon  B  buys  them,  when  in  truth  they  are  the  goods  of  another; 
yet,  if  he  sold  thiem  fraudulently  and  falsely,  upon  this  pretence  of  au- 
thority, though  he  did  not  warrant  them,  and  though  it  is  not  averred 
that  he  sold  them,  knowing  them  to  be  the  goods  of  a  stranger,  yet  B 
shall  have  an  action  upon  the  case  for  this  deceit. 

Roll.  Abr.  91. 

In  an  action  upon  the  case  by  A  against  B,  if  the  plaintiff  declares 
that  the  defendant  craftily  intended,  &c.,  and  offering  to  sell  a  gelding 
to  the  plaintiff,  affirmed  that  he  brought  up  that  gelding  from  a  colt,  and 
that  the  said  gelding  was  then  his  own,  which  the  plaintiff  believing, 
afterwards,  that  is  to  say,  upon  the  same  day  and  year,  and  at  the  place 
aforesaid,  did  buy  the  said  gelding,  &c.,  the  action  lies  upon  this  decla- 
ration, though  there  was  no  warranty  upon  the  sale ;  for  this  was  an 
apparent  deceit,  contrary  to  his  own  laiowledge ;  and  though  it  is  not 
averred  that  he  sold  the  gelding  at  the  same  time  when  he  affirmed  he 
bred  him  up  from  a  colt,  but  that  the  plaintiff  postea  the  same  day  and 
place  bought  him,  giving  credit  thereunto,  this  shall  be  intended  imme- 
diately after  the  speaking  of  the  words ;  for  all  the  words  could  not  be 
spoken  together. 

Roll.  Abr.  91 ;  Stile,  310,  S.  C. ;  Keb.  523,  S.  C.  cited.  /S  A  warranty  that  a  negro 
was  bom  a  slave  is  not  broken  by  the  fact  that  the  negro  claimed  her  freedom  under  the 
laws  of  another  state  against  the  importation  of  slaves ;  nor  is  a  warranty  against  all 
persons  claiming  her  as  a  slave  broken  by  such  claim,  though  known  to  the  warrantor. 
Davis  V.  Sandford,  Litt.  Sel.  Cas.  206.gr 

So  in  casCy  in  which  the  plaintiff  declared,  that  there  being  a  co//o- 
^uium  between  him  and  the  defendant,  concerning  the  buying  and  sell- 
ing of  two  oxen,  which  the  defendant  then  had  in  his  possession,  that 
he  (the  defendant)  adtunc  et  ibidem  falsh  et  malitiose  ajffirmabat yXhaX 
these  oxen  were  his ;  to  which  the  plaintiff  giving  credit,  bought  them 
of  tlie  defendant  for  so  much  money ;  when  in  truth  the  said  oxen  were 
the  proper  goods  of  J  S,  and  that  the  said  J  S  postea^  Sfc*,  lawfully  reco- 
vered the  said  oxen  from  the  plaintiff,  &c.,  it  was  holden  after  verdict, 
that  the  action  lay  on  the  bare  affirmation,  without  an  express  warranty; 
and  though  objected,  that  it  was  not  set  forth  that  he  (a)  sciens  that  the 
oxen  were  the  oxen  of  J  S,  nor  that  he  did  it  deceptive. 

Carth.  90 ;  Crosse  v.  Gardner,  3  Mod.  261,  S.  C. ;  Comb.  142,  S.  C. ;  Show.  68,  S. 
C.  (a)  Faiii  et  fraudtUerUer  vendidit,  ^c,  after  verdict,  imports  that  it  was  scienUr,  and 
supplies  the  want  thereof.  Stile,  310 ;  3  Keb.  807 ;  vide  Keb.  309.— So,  seiena,  ^c,  im- 
plies that  it  was /rouduien/^.  Sid.  146. — So  where  the  plaintiff  declares  qttod  impro' 
vid^  et  ineauii  aoaque  eaimderatione  inapiitudinii  loci,  he  drove  his  horses  over  the 
plaintiff;  though  not  said  sdera  that  they  were  unruly.    2  Lev.  172. 
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(E)  AcdoDs  on  the  Case  for  Fraud  and  Deceit. 

Soy  where  the  plaintiff  declared,  that  the  defendant  being  possessed 
of  a  certain  lottery-ticket,  sold  it  to  him,  affirming  it  to  be  his  own, 
whereas  in  truth  it  was  not  his,  but  another's ;  defendant  pleaded,  he 
bought  it  bonSi  fide^  and  so  sold  it :  on  demurrer,  Holt,  Ch.  Just.,  held, 
where  one  having  possession  of  any  personal  chattel,  sells  it,  the  bare 
affirming  it  to  be  his,  amounts  to  a  warranty,  and  an  action  lies  on  the 
affirmation ;  for  his  haying  possession  is  a  colour  of  title,  and  perhaps 
no  other  title  can  be  made  out ;  alittr^  where  the  seller  is  out  of  posses- 
sion; for  there  may  be  room  to  question  the  seller's  title,  and  caveat 
emptor  in  such  case  to  have  either  an  express  warranty,  or  a  good  title: 
90  it  is  in  the  case  of  lands,  whether  the  seller  be  in  or  out  of  posses- 
sion; for  the  seller  cannot  have  them  without  a  title,  and  the  buyer  is 
at  his  peril  to  see  to  it 

S^.  210,  pi.  2,  Medina  y,  Stongrhton,  for  selling  false  bills  of  credit  [This  case  is 
nported  by  Ld.  Raymond^  593 ;  and  the  distinction  here  made  between  the  seller  being 
in  possession  and  out  of  possession  is  not  mentioned  by  him.  See  Mr.  J.  Buller's  ob- 
senations  upon  it,  3  Tenn  R.  58.]     Vide  Stile,  343,  346;  Cro.  Jac.  197. 

If  the  plaintiff  declares,  that  whereas  Queen  Elizabeth  was  seised  in 
fee  of  the  advowson  of  the  vicarage  of  S,  whereto  the  tithes  in  S  did 
belong,  and  that  the  defendant,  upon  the  9th  of  June,  did  aflSrm  him- 
self to  be  lawful  incumbent  thereof,  and  that  he  had  right  to  the  tithes 
from  the  death  of  J  N,  and  after,  upon  the  sixteenth  of  June,  the  plain- 
tiff having  a  communication  with  the  defendant  about  his  buying  of  the 
defendant  the  said  tithes  till  Michaelmas  following,  the  defendant  adtunc 
mens  that  he  had  no  right  thereto,  (the  defendant  not  having  been  in- 
stituted, &c.,)  yet  falsi  et  deceptive  sold  them  to  the  plaintiff  for  30Z., 
and  alleges  in  facto^  that  J  N  was  after  presented,  &c.,  and  took  the 
tithes,  &c.,  the  suction  does  not  lie ;  for  there  was  no  warranty  that  the 
plaintiff  should  enjoy  them ;  and  this  affirmation  also  was  in  time  pre- 
cedent to  the  sale. 

Cfo.  Ja^  196,  Rolwell  and  Vaaghan;  Moor,  467,  S.  C. 

So,  if  the  plaintiff  declares,  that  upon  a  communication  between  the 
plaintiff  and  the  defendant,  for  the  purchase  of  a  certain  term  of  years, 
whidi  the  defendant  then  had  in  certain  lands,  the  defendant  asseruit 
to  the  plaintiff,  that  the  said  term  was  worth  150/.  to  be  sold;  to  which 
the  said  plaintiff  ^^em  adhibem  did  give  the  defendant  150/.  for  the 
same,  and  that  after,  the  plaintiff  offering  the  said  term  to  sale,  could  not 
get  so  much  for  the  same ;  the  action  does  not  lie ;  for  here  was  only  a 
naked  affirmation  of  the  defendant,  that  the  term  was  worth  so  much ; 
and  it  was  the  plaintiff's  folly  to  believe  him. 

YeW.  30,  Harrey  and  Yonng.    See  3  Tenn  R.  57. 

But  if,  on  a  treaty  for  the  purchase  of  a  house,  the  defendant  affirms 
the  rent  to  be  30/.  per  annum,  whereas  in  truth  it  is  but  20/.,  and  thereby 
the  plaintiff  is  induced  to  give  so  much  more  than  the  house  is  worth, 
the  action  Ues;  (a)  for  the  value  of  the  rent  is  matter  that  lies  in  the  pri- 
vate knowledge  of  the  landlord  and  tenant ;  and  if  they  affirm  the  rent 
to  be  more  than  it  is,  the  purchaser  is  cheated,  and  ought  to  have  a 
remedy  for  it.  (b) 

Salk.211,  pi.  3,  Risney  and  Selbey;  Ld.  Raym.  1118,  S.  C.  (a)  Lev.  103;  Sid. 
146;  Keb.  510,  518,  533,  S.  P.,  resolyed.  (b)  Bat  if  A,  possessed  ot  a  tenn  of  years, 
ofen  to  sellit  to  B,  and  says  that  a  stranger  would  have  given  him  30/.  for  this  term, 
by  which  means  B  buys  it,  though  in  truth  A  was  neyer  oSfered  30/.,  no  adion  on  ike 
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eoH  lies,  though  B  is  hereby  deceived  in  the  value.  Roll.  Abr.  91,  101 ;  Sid.  146*  S.  P. 
y?  Action  will  not  lie  against  vendor  of  land  for  false  and  fraudulent  representations  of  its 
^fauHty  and  ntttation.  It  is  enough  for  vendor  that  he  does  not  conceal  the  knowledge 
of  0Ktet  defects,  nor  give  a  warrantj.  Sherwood  v.  Salmon,  d  Day,  198.  It  lies  for 
selling  land  which  has  no  existence.  WardeU  v.  Forsdick,  13  Johns.  3S5.  So,  where 
one  purchases  under  a  false  representation  of  a  privilege  being  annexed  to  the  land.  Mo- 
nell  V.  Cdden,  13  Johns.  395.    See  1  Coxe,  235.  g^ 

y  Where  an  action  is  brought  for  a  false  representation  by  defendant 
knowingly  made,  and  by  which  the  plaintiff  has  sustained  damage,  it 
is  not  necessary  to  show  that  the  defendant  intended  to  injure  die 
plaintiff.  II 

Foster  v.  Charles,  7  Biag.  105. 

iB  It  is  a  general  rule,  that  in  sales  of  provisions  there  is  an  implied 
warranty  that  they  are  wholesome ;  but  this  rule  applies  only  to  sales 
for  consumption,  where  a  prejudice  ensues,  and  not  to  sales  by  the 
quantity  to  merdmndise. 

loam  T.  Mumty,  3  Monr.  84.  gf 

8.  Where  Caee  voiU  Uefor  a  Draud  on  on  exprtte  Warranly. 

If  A,  being  a  goldsmith,  and  having  skill  in  jewels  and  precious  stones, 

hath  a  stone  which  be  affirms  to  be  a  Bezoar-stone,  and  sells  it  to  B  for 

100/.,  when  in  fact  it  was  no  Bezoar-stone,  no  action  lies  against  A;  for 

every  one  in  selling  his  wares  will  affirm  that  his  goods  are  good,  or  that 

the  horse  which  he  sells  is  sound ;  and  yet  if  he  does  not  warrant  them 

80,  (a)  if  false,  no  action  lies,  (b) 

Oro.  Jac.  4.  Adjudged  between  Chandler  and  Lopns  apon  a  writ  of  error  in  earn, 
eeaec  and  the  first  judgment  reversed  accordingly  by  all  the  iastices  and  barons,  coot. 
Anderson.  Vide  Dj^r,  75,  in  margin  S.  C.  cited,  as  adjudged  in  B.  R.,  and  they  said, 
that  the  opinion  of  ropham  was,  wat  if  I  have  any  commodity  which  is  corrupt,  and 
knowing  it  to  be  so,  sell  it  for  good,  and  affiim  it  to  be  so,  an  action  lies  for  this  deceit; 
but  though  it  be  corrupted,  if  I  Know  it  not,  though  I  affirm  it  to  be  good,  yet  no  action 
lies,  unless  I  warrant  it  to  be  so.  Cro.  Jao.  469,  S.  C.  cited,  as  adjudged  in  B.  R.  3 
Roll.  Rep.  5,  S.  C.  cited,  and  said  that  the  judgment  was  reversed,  becaufle  it  was  not 
pleaded  that  he  knew  it  to  be  false  at  the  time  of  the  sale.  ||  So  Springwell  v.  Allen, 
Aleyn,  91 ;  Paget  v.  Wilkinson,  Tr.  8  W.  3.  3  East,  448,  in  not.,  and  Dowding  t. 
Mortimer,  lb.  453,  in  not.  (a)  If,  therefore,  he  warrants  them  in  an  action  on  the  case 
for  a  breach  of  that  warranty,  the  acierUer  need  not  be  charged,  nor  if  charged  need  it  be 
proved.  Williamson  V.  Allison,  2  East,  446;  Loft.  146.||  (6)  An  affirmation  at  the 
time  of  a  sale  is  a  warranty,  provided  it  appear  in  evidence  to  have  been  so  intended.  3 
Term  R.  57,  euprti,  (£.)]  {3  Cain.  56.  In  every  sale  of  a  personal  chattel,  there  is  an 
implied  warranty  as  to  the  title  of  the  seller,  but  not  as  to  the  quaidiiy  of  the  thing  sold. 
For  defects  in  the  latter,  the  seller  is  not  answerable  without  an  express  warranty  or 
firaud.  There  must  not  only  be  a  false  affirmation  respecting  it,  but  it  must  be  made 
with  a  knowledge  of  its  falsehood.  A  full  price  does  not  imply  a  warranty.  3  East, 
314,  Parkinson  v.  Lee ;  lb.  446,  Williamson  v.  Allison;  3  Cain.  48,  Seizas  v.  Woods ; 
lb.  191 ;  1  John.  Rep.  96,  Snell  v.  Moses;  lb.  129,  Perry  v.  Aaron;  lb.  274,  Defreeze 
V.  Tramper;  lb.  458,  Bayard  v.  Malcolm;  2  John.  Rep.  550,  S.  C.  in  error;  Peake,  N. 
P.  183,  Dunlop  V.  Waugh;  3  Dall.  91,  Boj^d  v.  Bopst,  contrd  Taylor,  17  Bay.  334.} 
I  As  to  impUta  warranties  of  the  quality  of  goods,  &c.,  sold,  see  rarkinson  v.  Lee,  S 
East,  314 ;  Gray  v.  Cox,  4  Bam.  &  C.  108;  Laing  y.  Fidgeon,  6  Taunt  108 ;  4  Camp. 
169, 144;  Jones  v.  Bright,  5  Bing,  533.||  ^6  Fraud  is  a  question  of  fact  for  the  jury. 
Ward  V.  Center,  3  Johns.  R.  271.  g' 

II  It  has  been  held  that  the  setting  the  name  of  an  old  master  against 
a  picture  in  a  sale  or  catalogue  is  no  warranty,  but  merely  a  representa- 
tion of  the  seller's  opinion. 

Jendwine  v.  Slade,  3  Esp.  Ca.  572.  /SFor  the  distinction  between  an  express  war- 
zan^  and  a  rcytescatetion,  see  CaUaghan  v.  Atlantic  Ins.  Co.,  1  £dw.  R.  64.^ 
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Bat  if  the  agent  of  the  vendor  of  a  picture,  knowing  the  vendee 
labours  under  a  delusion  with  respect  to  a  picture,  which  materially 
influences  his  judgment,  i>ermit8  him  to  make  the  purchase  without  re- 
moYing  the  delusion,  the  sale  is  void.|| 

Hall  y.  Grey,  1  Stark.  434.  ySThoush  the  seller  is  answerable  to  the  buyer  that  the 
aitieie  shall  be  in  specie  the  thinff  foi  which  it  is  sold,  yet  if  there  be  only  a  partial  adul- 
tnatioB,  whieh  does  not  destroy  me  distinctiye  character  of  the  thing,  the  hujer  is  bound 
bv  the  bai|rain.  And  in  doubtful  cases,  perhaps  the  test  is,  that  the  artiele  is  merchan^> 
able  onder  the  name  it  was  sold  for.  Jennings  j.  Gratz,  3  Rawle,  168.  In  all  sales  of 
goods,  there  is  an  implied  warranty  that  the  article  delivered  shall  correspond  in  ^tede 
with  the  eommoditr  sold,  unless  the  purchaser  has  assumed  the  risk  of  the  quality  and 
khd,  A  sale  of  bine  paint  amounts  to  a  warranty  that  the  article  shall  in  net  be  blue 
Mint,  and  not  a  difierent  article.  Bonekens  v.  Bevan,  3  Rawle,  33.  8ee  8wett  t. 
Holgate,  20  Johns.  196.0^ 

If  a  man  sells  a  tun  of  wine,  (a)  and  warrants  it  to  be  sound,  and  not 

coiTupted,  if  it  be  corrupted,  an  action  upon  the  case  lies, 

11  H.  6, 18 ;  F.  N.  B.  94,  S.  P. ;  Poph.  143,  S.  P.  cited.  A  sells  sheep,  and  wai>- 
rants  that  they  are  sound,  and  shall  contmue  so  for  a  year  after;  this  is  good,  and  shall 
bind  him.  ySee  Joliffe  t.  Bendell,  1  ftj.  &  Moo.  136.||  Vide  Deny.  Abr.  96, 188. 
(a) This  action  lies,  though  he  hath  not  paid  for  it;  for  ttte  other  may  haye  debt  for  his 
money.  Bro.  Guaranty ,  69,  >SSo  for  selling  unsound  proyisions.  Vaa  BraeUinr* 
Tonda,  12  Johns.  468 ;  Jones  y.  Murray,  3  Monr.  84. 2f 

So,  if  a  man*  sells  a  horse,  {b)  and  warrants  him  to  be  sound  of  his 
▼ind  and  limbs,  {c)  if  he  be  not,  an  action  upon  the  case  lies. 

(i)U  H.  6,  18;  1  Roll.  Abr.  96,  8.  C.  (e)But  without  such  warranty  no  aotiom 
lies.  20  H.  6,  35 ;  F.  N.  B.  94,  S.  P. ;  Bridg.  137,  S.  P. ;  Roll.  Abr.  90,  S.  P.  [If 
■old  at  the  price  of  a  sound  horse,  case  in  the  nature  of  deceit  would  lie.  Delancey  y. 
]>yiBeck,  sittings  after  Easter  term,  1789,  coram  Lord  Kenyooi  See,  too,  3  V/ooddeS. 
199.]  gBut  a  sound  price  giyen  does  not  raise  an  implied  warranty.  2  East,  333; 
Douglas,  30.|| 

If  the  seller  sell  the  horse  as  of  the  age  stated  in  a  written  pedigree, 
is  a  wananty,  though  the  seller  declare  he  knows  nothing  of  the 
boiBe  exc^t  what  he  has  learned  from  the  pedigree.]] 
Dnalop  r.  Waagb,  Peake  Ga.  133. 

If  a  man,  knowing  his  horse  to  be  lame  and  foundered,  offers  him  to 
rat  to  buy,  and  warrants  him  to  be  sound,  &c.,  relying  upon  which  I 
buy  him,  by  which  I  am  deceived;  though  the  warranty  here  was  before 
the  sale,  yet  because  this  was  the  cause  of  the  sale^  an  action  upon  the 
case  lies  thereupon,  [d) 

SclL  Abr.  95.  {i)  But  fpmre^  f<Mr  it  is  a  general  role  that  the  yrarraiity  must  bemads 
at  die  time  of  the  sale.  Vide  Cio.  Jac.  4, 196, 197,  630;  nor  can  it  be  made  after ;  fer 
Bridgman,  137 ;  Godb.  31.  Vide  Salk.  311,  pi.  4.  [Where  a  treaty  for  the  sale  of  a 
eommodttj  had  been  entirely  broken  off,  a  warranty  made  at  the  time  of  such  sale  was 
hoVdeB  not  to  extend  to  a  subsequent  sale  of  the  same  oommodi^  at  a  lednoed  price. 
Anon.  Stra.  414.]    /S  See  1  Johns.  R.  414,  503.  gf 

If  A  sells  a  horse  to  B,  and  warrants  him  to  be  sound  of  wind  and 
hmh,  and  clean  of  legs,  whereas  he  well  knows  that  he  is  shoulder- 
pilched,  and  has  q[>lintfi  upon  his  legs,  an  action  lies  against  him  upon 
this  warranty;  (c)  for  these  imperfections  are  not  subject  to  the  view  of 
«a  iiDskyful  person. 

Roll.  Abr.  97,  adjudged;  3  Roll.  R.  188,  S.  C.  adjudged.  («)  But  qumre^oi  the 
vamnty  of  a  horse  thaits  blind.  3  RdL  R.  5;  Biid^.  138.  Diversity  wheie  be  has 
no  eye,  and  where. of  a  counterfeit,  false,  and  bright  eye;  and  vide  Cro.  Jao.  387;  3 
Balst  95;  3  Keb.  101;  Bro.  Deeeit^  39;  Fitz.  DeceiU  23;  F.  N.  B.  94,  note(£). 
SWooddes.  415.  (SeeLiddaid  v.  Kam,  8  Bing.  183;  9  Moo.  S56.||  /3  An  express  war- 
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ranty  against  a  yisible  defect  is  not  binding.    2  Cain.  203;  Schuyler  t.  Ross,  10  Yes. 
Jr.,  607. 0 

The  plaintiff  declared,  that  the  defendant  sold  him  a  horse  such  a  day 
and  place,  et  adtunc  et  ibidem  warrantizavii  equum  prssdict  to  be 
sound  wind  and  limb,  whereupon  he  paid  his  money,  and  avers  the 
horse  had  but  one  eye,  &c.,  on  plea  non  warrantizavii y  the  plaintiff 
had  a  verdict:  and  it  was  objected  in  arrest  of  judgment,  1.  That  the 
want  of  an  eye  is  a  visible  thing,  whereas  the  warranty  extends  only  to 
secret  infirhiities;  but  to  this  it  was  answered  and  resolved  by  the  court, 
that  this  might  be  so,  and  must  be  found  to  be  so,  since  the  jury  have 
found  that  the  defendant  did  warrant  2.  As  the  warranty  is  here 
set  forth,  it  might  be  at  a  time  after  the  sale,  whereas  it  ought  to  be 
part  of  the  very  contract;  and  therefore  it  is  always  alleged  war- 
rantizando  vendidit ;  sed  non  allocatur;  for  the  payment  was  after- 
wards, and  it  was  that  which  completed  the  bargain,  which  was  imperfect 
without  it. 

Salk.  211,  pi.  4,  Butteifield  v.  Burroughs. 

[If  there  be  an  express  warranty,  not  respecting  the  soundness  of 
horses  merely,  but  some  distinct  matter,  as  their  age,  and  it  be  a  condi- 
tion of  sale,  diat  the  horses,  if  conceived  to  be  unsound,  shall  be  returned 
in  a  limited  time,  an  action  may  be  maintained  by  the  buyer  if  the 
horses  are  not  of  the  age  they  are  warranted  to  be,  though  they  are  not 
retiurned  till  after  such  time  has  elapsed ;  for  the  condition  of  sale  ap- 
plies only  to  the  unsoundness;  nor  does  the  buyer  lose  his  remedy, 
though,  upon  the  seller's  refusing  to  take  them  back,  he  sells  them  again 
to  a  third  person,  (a) 

Buchanan  v.  Pamshaw,  2  Term  R.  745.  ||(a)  See  Poulton  v.  Lattimore,  9  Bam.  & 
C.  25%|| 

Although  on  the  sale  of  a  horse  there  is  an  express  warranty  by  the 
seller,  that  the  horse  is  sound,  free  from  vice,  &c.,  yet,  if  it  is  accompa- 
nied with  an  undertaking  on  the  part  of  the  seller  to  take  the  horse 
again,  and  pay  back  the  purchase-money,  if,  on  trial,  he  shall  be  found 
to  have  any  of  the  defects  mentioned  in  the  warranty ;  the  buyer  must 
return  the  horse  as  soon  as  he  discovers  any  of  those  defects,  else  he 
cannot  maintain  an  action  upon  the  warranty.  For  the  term  trial,  in 
such  case,  means  a  reasonable  triaL 

Adam  v.  Richards,  2  H.  Black.  573.  01n  an  action  of  deceit  for  selling  an  unsooiid 
horse,  ^e  dedaration  should  aver,  either  that  the  seller  falsely  and  fraudulently  repre- 
sented the  horse  sound,  or  that  he  knew  him  to  be  unsound,  and  represented  him  sound. 
Baldwin  v.  West,  Hardin,  50.  CorUrd^  Waters  ▼.  Mattingly,  Hardin,  51,  note.  Where 
there  is  not  an  express  warranty,  but  only  an  affirmation  of  soundness  at  the  time  of 
sale,  the  declaration  should  aver  the  seller  knew  of  ike  unsoundness.  Smith  y.  Miller, 
2  Bibb.  616. 0 

It  has  been  determined  by  the  Court  of  Common  Pleas,  that  the  seller 
of  an  unsaund  horse  warranted  sound,  if  it  c^  be  clearly  proved  that 
the  horse  was  imsound  at  the  time  of  the  sale,  is  liable  to  an  action  on 
the  warranty,  without  notice  or  return.] 

Fielder  v.  Starkin,  1  H.  Black.  R.  17.  0  ^^  ^^"rtis  r.  Hannay,  3  Esp.  82;  Poulton 
T.  Lattimore,  9  Bam.  &  C.  259.|| 

II A  temporary  lameness,  which  renders  a  horse  less  fit  for  service^  is 
a  breach  of  warranty  of  soundness. 
Elton  T*  Brogden,  4  C^an^p.  281 ;  ted  vide  2  Esp.  Ca.  £73. 
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(F)  For  Injuries  to  a  Man's  Person,  Property,  &c. 

Roaring  is  unsoundness,  if  it  is  shown  to  proceed  from  some  disease 
01  o^anic  defect 
fiasKt  ▼.  Gollis,  2  Camp.  523 ;  Onslow  t.  Eames,  2  Stark.  81. 
A  nerved  horse  is  unsound. 
Best  ▼.  Osborne,  1  Ry.  &  Moo.  290. 

Crib-biting  is  not  a  breach  of  a  general  warranty  of  soundness. 

Brennenburgh  ▼•  Haycock,  Holt  Ca.  630. 

A  cough,  unless  proved  to  be  of  a  temporary  nature,  is  unsoundness. 

ShlUitoe  V.  Claridge,  2  Chitt.  R.  425;  and  see  lb.  416. 

If  a  horse  is  sold  \rith  a  warranty  that  he  is  a  good  drawer,  and  pulls 
quiet  in  harness,  both  parts  of  the  warranty  must  be  shown  by  the  seller 
to  be  true. 

Coltberd  y.  Puncheon,  2  Dow.  ib  Ryan,  10. 

A  warranty  as  follows,  "  To  be  sold,  a  black  gelding,  five  years  old, 
has  been  continually  driven  in  the  plough,  warranted,"  applies  to  no- 
thing more  than  soundness,  and  not  to  having  been  driven  continually 
in  the  plough. 

Richardson  ▼.  Brown,  1  Bing.  344. 

Where  a  horse  is  sold  with  a  warranty  of  soundness,  but  there  is  a 
misrepresentation  at  the  sale  as  to  the  place  from  whence  the  horse 
came,  if  the  warranty  is  complied  with,  the  misrepresentation  will  not 
vitiate  the  sale. 

Geddes  ▼.  Pennington,  5  Dow.  &  R.  164. 

Upon  the  breach  of  a  warranty  of  a  horse,  the  measure  of  damages, 
if  the  horse  is  returned,  is  the  price  paid  for  him ;  if  the  horse  is  not 
returned,  the  measure  of  damages  is  the  difference  between  the  real 
value  and  the  price  paid.  If  the  horse  is  not  tendered  to  the  defendant, 
the  plaintiff  can  recover  nothing  for  the  expense  of  his  keep. 

Caswell  ▼.  Coare,  1  Taunt  566;  2  Camp.  82. 

Where  two  persons  severally  employed  a  dealer  to  sell  their  horses, 
and  he  sold  them  for  an  entire  price,  and  warranted  them  sound,  it  was 
he|ji  that  the  purchaser  could  not  sever  the  contract,  and  bring  an  action 
on  the  warranty  against  one  of  the  sellers,  in  respect  of  the  unsound- 
ness of  his  horse. 

Symonds  y.  Carr,  1  Camp.  361. 

Where  the  seller  warranted  a  horse  sound,  and  in  a  conversation  sub- 
sequently said,  that  if  the  horse  were  unsound,  (which  he  denied,)  he 
would  take  it  again,  and  return  the  money;  it  was  held  that  this  was 
no  abandonment  of  the  original  contract,  and  the  vendee's  remedy  was 
upon  the  warranty.  || 

Payne  v.  Whale,  7  East,  274. 

{f)  Of  Actions  on  the  Case  for  Injuries  to  a  Man's  Person,  Property,  Right,  or  Prt« 

▼ilege. 

If  a  rides  an  unruly  horse  in  Lincoln's  Inn  Fields,  (being  a  place 
much  frequented  by  the  king's  subjects,  and  unfit  for  such  purpose,)  to 
break  and  tame  him,  and  the  horse  breaks  from  A,  and  runs  over  B,  and 
grievously  hurts  him,  &c.,  B  shall  have  an  action  against  A :  for  though 
the  mischief  was  done  against  the  will  of  A,  yet,  since  it  was  his  fault 
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Id  bring  a  wild  horse  into  such  a  place,  where  mischief  probably  might 
ensue,  A  must  answer  for  the  consequence  of  so  ill  an  act 

Vent.  395 ;  3  Ley.  173;  3  Keb.  660,  S.  C,  and  several  cases  cited  of  aetioiis  broaglit 
for  injuries  done  to  a  man's  person  by  wild  and  ungovernable  animals.  An  action  for 
keeping  a  mad  bull  which  ^red  the  plaintiff,  &c.  Lutw.  90.  [But,  in  such  case,  it 
must  be  alleged  in  the  declaration,  that  the  defendant  knew  that  the  bull  was  mad.  lb. 
In  all  cases  where  the  mischief  is  done  by  animals  mamuetm  naturm^  the  owner  must 
be  shown  to  have  had  notice  of  their  viciousness  before  he  can  be  charged,  and  such 
notice  must  be  set  out  in  the  declaration ;  but,  as  to  animals  ferm  naiurm,  the  person 
who  keeps  them  is  Mable  for  any  damage  they  may  do,  without  notice.  Ld.  Raym.  606, 
1583 ;  3  Salk.  663.]  y  If  the  plaintiff  allege  in  his  declaration  that  the  defendant 
kmnoingfy  kept  a  dog  accustomed  to  bite  sheep  or  to  bite  mankind,  this  allegation  must 
be  stdcUy  proved ;  but  it  seems  that  the  declaration  would  be  good  if  it  allep^  ^ne- 
Tslly  that  the  defendant  negligently  kept  a  dog  of  a  ferocious  and  savage  disposition. 
Judge  V.  Cox,  1  Stark,  886 ;  Hartley  v.  Halliwell,  3  Stark.  313.B  /SThe  owner  must 
have  notice  that  the  animal  was  accustomed  to  do  mischief.  Vrooman  v.  Lawyer,  13 
Johns.  339.    See  10  John.  365 ;  8  S.  &  R.  571 ;  9  John.  333.0^ 

So,  if  a  man  lays  logs  of  wood  cross  a  highway,  though  a  person 
may  with  care  ride  safely  by,  (a)  yet  if  by  means  thereof  my  horse 
stumbles,  and  thereby  I  am  wounded  or  hurt,  I  shall  have  action  an 
the  case. 

Roll.  Abr.  88.  Ma)  If  there  be  a  want  of  ordinary  care,  m  such  cise  the  action  will  not 
lie.  Butterfield  v.  Forrester,  1 1  East,  60.  Though  the  primary  cause  of  ihei  damage  mmj 
be  the  misfeasance  of  the  defendant,  yet  if  the  proximate  cause  be  the  pUintiff 's  unskil^ 
Aiiness,  he  cannot  xecovei;    Flower  v.  Adam,  3  Taunt  314.| 

For  an  injury  accruing  to  a  man  in  his  (b)  real  estate  of  freehold  or 
inheritance^  case  will  lie;  as  if  A  levies  a  fine,  suffers  a  recovery, 
acknowledges  a  judgment,  recognisances,  statute  merchant,  or  staple,  in 
my  name,  I  may  have  an  action. 

BdL  Abr.  100.  (h)  If  mv  feoffee  in  trust  for  me  refuses  to  execute  the  trust,  I  haw 
BO  remedy  but  in  chanceiy ;  out  if  he  enfeoffs  another,  an  adion  an  the  caae  lies.  Roll. 
Abr.  106 ;  3  Vent.  37.  oo,  if  die  officer  refuses  to  enrol  a  bargain  and  i^e.  Sid.  309 ; 
8  Bulst.  336. 

If  a  parishioner  sets  out  his  tithes  of  hay  duly,  and  requires  the 
parson  to  carry  them  off  his  land,  but  he  does  not  carry  them  off  in  a 
convenient  time,  per  quod  the  grass  where  the  hay  lies  is  impaired 
by  the  hay's  lying  upon  it,  an  action  upon  the  case  Ues  against  the 
parson. 

Roll.  Abr.  109;  3  Burr.  1891.  ||  See  Williams  v.  Ladner,  8  Term  R.  73,  and  tit. 
Tilkee^  (6  |r.)|i  [The  parson  is  not  obli^  to  take  tithe  of  grass  the  day  it  is  cut,  but 
may  let  it  he  ueie  long  enough  to  make  it  into  hay.    fitia.  345.] 

If  a  man  who  ought  to  enclose  against  my  land  does  not  enclose,  per 

nd  the  catde  of  his  tenants  enter  into  my  land  and  do  damage  to  me, 
ay  have  an  action  on  the  case  against  him.  (c) 

Roll.  Abr.  105.  (e)  Or  the  cattle  of  any  other  person.  [The  action  can  be  brought 
only  against  the  tenant  in  possession.  4  Term  R.  318.  Suprd^  (^*J3  D  Unless  it  can 
he  sho^  that  the  landlord  is  actually  bound  to  repair.  Pavne  v.  Rogers,  3  H.  Black* 
350;  and  see  4  Taunt  649.  A  person  who  has  suffered  foes  in  consequence  of  the 
decay  of  sea  vralls,  which  a  corporation  is  directed  to  repair  under  a  grant  from  the 
erown,  msy  sue  tiie  corporation  for  damages.  Henly  t.  Mayor,  &c.,  of  Lyme,  5 
f.  9141 


i  If  a  canal  company  neglect  to  keep  the  banks  of  the  canal  in  repair, 
10  tfuut  the  water  leaks  through,  and  overflows  and  injures  the  adjoin* 
ing  land,  this  action  Ues  against  diem.    The  law  necessarily  imposes  on 
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them  the  duty  of  keeping  the  canal  in  repair^  and  they  must  answer  for 
the  damage  occasioned  by  their  neglect  or  omission.} 
{9  John.  Rep.  383,  Steele  t.  Western  Lock  Navig^atioa  Company.} 
II  If  A  sends  his  horse  to  B  for  the  night,  and  B  turns  it  out  after 
dark  into  his  field,  separated  from  a  field  of  C  by  a  fence  which  C  is 
bound  to  repair,  and  the  horse,  from  the  bad  state  of  the  fence,  falls 
from  one  field  into  the  other  and  is  killed,  B  may  maintain  an  action 
against  C,  and  recover  the  value  of  the  horse,  and  this  although  B  is  a 
gratuitous  hailee.|| 
Booth  T.  Wilson,  1  Bam.  &  A.  59. 

K  A,  heing  a  mason  and  using  to  sell  stones,  is  possessed  of  a  certam 
stone-pit,  and  B,  intending  to  discredit  it,  and  deprive  him  of  the  profit 
of  the  said  mine,  imposes  so  great  threats  upon  his  workmen,  and  dis- 
turbs all  comers,  threatening  to  maim  and  vex  them  with  suits  if  they 
buy  any  stones,  so  that  some  desist  from  working  and  others  from  buy- 
ing, &c,  A  shall  have  an  action  upon  the  case  against  B|  for  the  profit 
of  his  mine  is  thereby  impaired. 

Cto.  Jac  557;  Roll.  R.  163,  S.  C. 

If  a  man  menaces  my  tensmts  at  wiU  of  life  and  member,  per  quod 

they  depart  from  their  tenures,  (a)  an  action  upon  the  case  Ues  against 

him. 

Roll.  Abr.  107, 108.  (a)  Bat  ihe  threatening^,  withont  tiieir  departure,  is  no  eanse  of 
action.  Roll.  Abr.  108.  Where  a  copyholder  may  have  case  against  his  lord  for  coi- 
tbg  the  tops  of  trees,  for  not  admitting  on  a  surrender,  or  for  not  holding  a  court,  vide 
head  of  Q^hoUL 

II  If  a  man  discharges  guns  near  my  decoy-pond  with  design  to  dam- 
nify me  by  frightening  away  the  wild  fowl  resorting  thereto,  and  the 
wild  fowl  are  thereby  frightened  away,  and  I  am  damnified,  an  action 
an  ihe  case  lies  against  him. 

Keeble  ▼.  Hickeisgill,  11  East,  571.  /SThe  discharge  of  a  orun  by  an  individual,  by 
wbieh  a  horse  is  frightened,  and  the  owner  or  bailee  is  injured,  will  subject  him  to  an 
aeHon  on  the  eate^  although  there  was  no  intention,  or  reasonable  ^und  of  apprehension, 
of  causing  the  fright.  IVespass  would  be  the  proper  form  of  action  if  such  mtention  had 
eadsled.    Cole  t.  Fisher,  11  Mass.  137.  a' 

It  is  to  be  observed  that  wild  fowl  are  protected  by  statute  25  H.  8, 
ell,  and  are  a  known  article  of  food;  but  an  action  does  not  lie  for 
discharging  guns  near  the  plaintiff's  rookery,  and  thereby  disturbing  the 
rooks,  for  Uiey  are  birds  ^era?  naturse^  of  destructive  habits,  and  not  pro- 
tected by  any  act  of  parUament,  and  the  plaintiff  can  have  no  property 
in  them.|| 

Hannam  ▼.  Moekett,  3  Barn,  k,  C.  934. 

If  a  commoner,  who  hath  a  right  to  common  by  grant  or  prescription, 

be  disturbed  by  the  lord  or  a  stranger  in  the  enjoyment,  he  may  have 

an  action  on  the  case. 

But  for  this  vide  head  of  Common^  and  Danv.  174;  4  Mod.  175;  6  Mod.  19;  Ld. 
Raym.  1235;  Salk.  170,  pi.  3,  364,  pi.  5;  Skin.  314;  Lutw.  74, 101. 

[Tf  a  man  has  a  private  way  over  the  land  of  another,  and  is  obstructed 
in  the  enjoyment  of  it,  this  action  lies,  whether  he  claim  it  by  express 
reservation  in  any  modem  deed,  by  grant,  by  prescription,  or  by  opera- 
tion of  law.  This  easement  may  be  obstructed  in  an  actionable  manner, 
not  only  by  stopping  up  the  way  or  passage,  but  by  ploughing  up  the 
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land  oyer  which  the  road  lies.  It  is  sufficient  as  against  a  \iTong- 
doer,  (a)  for  the  declaration  t5  allege  generally  that  the  plaintiflF  was  law- 
fully possessed  of  a  certain  tenement^  and  by  reason  thereof  entitled  to 
the  way  in  question^  without  deducing  a  regular  title  from  any  person 
seised  in  fee. 

1  Roll.  Abr.  109;  Cro.  Eliz.  84,  466;  2  Roll.  Abr.  140;  1  Yentr.  374;  Com.?.  0U 
John.  383 ;  5  H.  &  J.  476.  ^  In  an  action  against  a  man  for  not  repairing  a  priyate  road 
leading  through  his  ground,  it  is  sufficient  to  charge  him  as  occupier  upon  his  possession 
merely.  Rider  v.  Smith,  3  Term  R.  766.  ||(a)  And  so,  also,  in  declaring  against  the 
owner  of  the  soil,  the  plaintiff  may  declare  on  his  possession.  2  Will.  Saund.  114, 
a,  noUs,^ 

If  any  person  erects  a  smelting-house,  or  works  for  making  aquafortis, 
or  such  like,  the  vapour  and  smoke  of  which  spoil  the  grass  or  com,  or 
injure  the  cattle  of  his  neighbour,  it  is  a  nuisance  to  the  land  for  which 
this  action  Ues.] 

1  RoU.  Abr.  89;  Rex  y.  White,  1  Burr.  333.  ||  See;x»/,  (6,)  and  also  tit  Nuitanecl 

If  A  hath  a  mill  by  prescription  which  he  hath  used  to  repair,  and 
at  which  all  the  tenants  of  the  manor,  time  out  of  mind,  have  ground 
their  com  and  grain  spent  in  the  houses  of  the  tenants  of  the  said 
manor,  if  one  of  the  tenants  grinds  his  com  elsewhere,  A  shall  have  an 
action  07i  th^  case  against  him.  So,  if  A  by  his  prescription  has  a 
mill  on  his  own  land,  and  B  erects  a  mill  on  his  own  land^  if  by  this 
A's  mill  receives  any  prejudice  by  having  the  water  stopped  or  drawn 
away,  or  having  too  great  a  quantity  of  water  mn  on  his  mill,  by  which 
it  cannot  grind  as  much  as  it  used  to  do,  A  shall  have  an  action  on  the 
case  against  him. 

For  this  vide  Cwtioms,  and  Roll.  Abr.  107;  Danv.  Abr.  5,  6;  and  Carth.  117;  Comb. 
9;  Skin.  176,  pi.  6,  316,  pi.  3,  389,  pi.  25. 

[If  a  man  have  ancient  pits  which  are  replenished  by  a  rivulet,  he 
may  cleanse,  but  cannot  enlarge  the  channels  leading  to  them  to  the 
prejudice  to  another ;  if  he  does,  he  is  liable  to  an  action  on  the  case 
for  diverting  the  water.] 

Brown  v.  Best,  1  Wils.  174.  {Hetl.  33.  The  general  rule  of  law  is,  that  every 
man  has  a  ri^ht  to  haye  the  adyanta^e  of  a  flow  of  water,  in  its  natoral  channel,  in  his 
own  land,  without  diminution  or  alteration,  unless  there  exists  previously  a  right  in 
others  to  enjoy  or  divert  any  part  of  it  to  their  own  use.  Such  an  adverse  right  may 
exist,  foundeid  on  the  occupation  of  another.  And  though  the  stream  be  either  diminished 
in  quantity  or  corrupted  in  quality,  (as  b^  means  of  the  exercise  of  certain  trades,)  yet, 
if  this  occupation  of  the  party  so  using  it  have  existed  for  so  long  a  time  as  may  raise 
the  presumption  of  a  grant,  the  other  party,  whose  land  is  below,  must  take  the  stream 
subject  to  such  adverse  right.  Twenty  years'  exclusive  enjoyment  of  the  water,  in  any 
particular  manner,  affords  a  conclusive  presumption  of  right  to  it,  derived  from  srant  or 
act  of  parliament.  Less  than  twenty  years'  enjoyment  may  or  may  not  afford  such  a  pre- 
sumption, according  as  it  is  attended  with  circumstances  to  support  or  rebut  the  right 
The  extent  of  the  right,  however,  must  be  measured  by  the  enjoyment.  If  the  owner  of 
.  the  land  has  been  used  to  stop  the  water  by  a  dam  of  a  certain  height,  and  to  conduct  it 
off  by  channels  of  a  certain  size,  he  has  not  a  right  to  heighten  the  dam,  or  enlarge  the 
channels,  whereby  a  greater  quantity  of  water  is  taken  and  diverted,  to  the  injury  of 
works  which  have  been  erected  lower  down  the  stream.  And  for  so  doing,  an  action  on 
the  case  will  lie  against  him.  6  East,  208,  Bealey  v.  Shaw.  Every  man  has,  in  Penn- 
sylvania, an  unquestionable  right  to  erect  a  mil]  on  his  own  land,  and  to  use  the  water 
passing  through  his  land  as  he  pleases,  subject  only  to  this  limitation,  that  his  mill  must 
not  be  so  constructed  and  employed  as  to  injure  his  neighbour's  miU,  and  that,  after 
usinff  the  water,  he  returns  the  stream  to  its  ancient  channel.  4  Dall.  211,  Beissel  v. 
Sholl.  Inconveniences  may  be  thereby  occasioned  to  lower  mills,  which  will  be  damna 
oftsjue  injuria  i  such  as  the  insensible  decrease  of  water  by  dams,  or  the  occasional 
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inereaie  and  decrease  of  the  velocity  of  the  current,  and  of  the  quantity  of  water  beloir ; 
and  others  which  are  inevitable,  because  the  owner  of  the  mill  above  could  not  enjoy  U 
without  creating  the  injury.  3  Cain.  320.  And  what  other  inconveniences  may  be 
considered  damna  abaque  injuria.    See  3  Cain.  307,  Palmer  v.  Mulligan.} 

11  If  the  owner  of  land  through  which  a  river  runs  enlarge  a  channel 
of  certain  dimensions,  through  which  the  water  had  been  used  to  flow 
before  any  appropriation  of  it  by  another,  and  thereby  divert  more  of  it 
to  the  prejudice  of  a  land-owner  lower  down  the  river,  who  had  at  any 
time  before  such  enlargement  appropriated  to  himself  the  surplus  water 
which  did  not  escape  by  the  former  channel^  case  lies  against  him. 

Bealey  v.  Shaw,  6  Blast,  206 ;  and  see  1  Camp.  463 ;  6  Price,  I. 

But  the  plaintiff  in  such  an  action  must  allege,  and  prove  that  he  has 
sustained  an  injury  from  the  want  of  a  sufficient  quantity  of  water.  If 
this  is  shown,  the  action  may  be  maintained,  though  the  plaintiff  has 
not  enjoyed  his  mill  precisely  in  the  same  condition  for  twenty  years.|| 

Williams  t.  Morland,  2  Bam.  &  C.  910;  4  Dow.  &  Ry.  563;  Saunders  v.  Newman, 
1  Bam.  &  A.  258.  And  see  Greenslade  v.  Halliday,  6  Bing.  379.  0  Every  man  has  a 
right  to  erect  a  mill  on  his  own  land,  and*  to  use  the  water  passing  through  it  as  he 
pleases,  so  that  he  does  not  injure  his  nei^hhour^s  mill,  and  that  he  does  not  permanently 
diTertthe  stream.  Beissel  v.  Shell,  4  Dall.  211.  The  inconveniences  occasioned  to 
other  mills  are  damna  absque  injuria^  3  Caines*  R.  330,  307,  Palmer  v.  Mulligan;  see 
Thompson  v.  Gregory,  4  Johns.  R.  81 ;  Steele  v.  Inland  Western  L.  N.  Co.  2  Johns. 
R.383;  Sackrider  V.  Beers,  10  Johns.  241;  15  Johns.  213;  17  Johns.  306;  Striekler 
V.  Todd,  10  Serg.  &  R.  63.  ^ 

[If  a  man  have  an  ancient  ferry,  and  another  set  up  a  new  ferry  so 
near  to  it  a-s  to  draw  away  the  custom,  case  lies ;  for  he  who  has  an 
ancient  ferry  is  compellable  by  law  to  keep  boats,  &c.,  and  therefore  the 
law  having  imposed  an  obligation  upon  him,  protects  him  in  the  exclu- 
sive enjoyment  of  the  right. 

Blisset  y.  Hart,  M.  18 ;  6.  2,  C.  B. ;  Bull.  Ni.  Pri.  76 ;  0  Willes,  508.  ^ 

But  an  exclusive  right  to  a  ferry  from  A  to  B  does  not  prevent  per- 
sons from  going  by  any  other  boat  from  A  directly  to  C,  though  it  be 
near  to  B,  provided  it  be  not  done  fraudulently,  and  merely  for  the  pur- 
pose of  avoiding  the  regular  ferry.] 

Tripp  T.  Frank,  4  Term  R.  666. 

II  In  an  action  on  the  case  for  disturbing  a  ferry,  it  is  sufficient  to  ^rove 
that  the  plaintiff  was  in  possession  of  the  ferry  at  the  time  when  the 
cause  of  action  arose.  It  is  not  necessary  to  allege  or  prove  the  pay- 
ment of  any  specified  sum  for  passage-money. 

Peter  ▼.  Kendall,  6  Bam.  &  C.  703. 

Neglect  of  duty  on  the  part  of  the  owner  of  the  ferry  is  no  answer  to 
'  the  action,  although  the  crown  may,  on  that  groimd,  repeal  the  grant 
by  a  scire  facias  or  a  quo  warranto,^ 
lUd. 

*  For  injuries  to  a  man's  house  or  habitation,  an  action  on  the  case 
wiU  lie ;  as  if  A  hath  the  upper  room,  and  B  the  under  room,  and  A 
neglects  to  cover  his  upper  room,  B  may  have  an  action  on  the  case 
against  A,  and  thereby  compel  him  to  cover  his  upper  room  for  the  pre- 
servation of  the  timber  of  the  under  room. 

Keil.  98,  b ;  F.  N.  B.  127,  (C ;)  3  Leon.  95.    So  A  may  force  B  to  support  his  un- 
der room  for  the  preservation  of  the  upper  room  of  A.     Kelw.  98.     ||  See  Peyton  v. 
Majror  of  London,  po^.  ||    (i  So  one  grants  a  house,  and  has  coal  mines  on  the  land^ 
whieh  by  working  undermine  the  house,  action  lies.    7  ESast,  571,  573,  368,  n,  a.  gf 
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If  the  plaintiff  declares  that  J  S  being  seised  of  a  messuage  in  feeJ, 
23  April,  32  Eliz.  did  demise  to  the  plaintiff  a  cellar  from  week  to  week, 
&c.,  and  that  after,  viz.  29  July,  32  Eliz.,  J.  S.  did  demise  to  the  defend- 
ant a  warehouse,  being  right  over  the  said  cellar,  to  hold  from  week  to 
week,  &c.,  and  that  the  plaintiff  being  possessed  of  the  cellar,  and  th^ 
defendant  of  the  said  warehouse,  and  the  plaintiff  then  having  in  the 
said  cellar  three  butts  of  sack,  of  the  value  of  40/.,  &c.,  ihe  defendant, 
30  July,  32  EUz.,  did  place  so  great  a  weight  of  goods  in  the  said  ware- 
house, and  thereby  did  so  overburden  the  floor  of  the  said  warehouse, 
that  by  force  and  weight  of  the  said  burden,  the  said  floor  on  the  said 
30  July  broke,  and  the  said  goods  did  fall  upon  the  said  butts,  and 
broke  the  same,  &c.,  and  the  defendant  pleads  that  a  short  time  before 
the  floor  did  sustain  as  great  weight  as  this,  and  the  warehouse  was  let 
to  him  to  lay  in  thirty  ton  weight,  and  that  he  had  placed  there  but 
fourteen  ton ;  and  that  what  damage  had  happened  to  the  plamtiff,  was 
by  reason  that  the  floor  at  the  time,  as  also  before  the  lease  to  him  made, 
was  rotten,  and  the  wall  whereupon  the  floor  lay  so  decayed,  that  the 
said  floor  broke,  &c.,  for  want  of  reparations  before  the  lease  to  him 
made ;  the  plaintiff  shall  have  his  judgment,  for  it  is  expressly  alleged 
that  the  floor,  by  the  weight  of  the  said  merchandise,  did  break,  and 
that  is  not  traversed,  but  answered  argmnentatively  only,  viz.,  that  it 
did  bear  more  before,  ergo,  ^*c,,  and  though  it  was  ruinous  when  the 
defendant  took  it,  yet  if  it  fell  by  reason  of  any  weight  by  the  defendant 
placed  there,  he  must  answer  for  the  consequence. 

Poph.  46,  Edwards  and  Halinder ;  adjudged  in  the  Court  of  Exchequer,  and  affirmed 
in  Cam.  Sca^    3  Leon.  93,  94,  S.  C. 

It  was  formerly  holden,that  if  a  fire  broke  out  accidentally  in  a  man's 

house,  and  raged  to  that  degree  as  to  burn  his  neighbour's,  that  he  in. 

whose  house  the  fire  first  happened,  was  liable  to  an  action  on  the 

case  on  the  general  custom  of  the  realm,  quod  quilibet  ignem  suum 

salvOy  Sfc. 

For  the  cases  on  this  head,  Tide  Danv.  Abr.  10, 11,  and  Salk.  13,  pi.  4, 19,  pi.  9; 
Garth.  435;  Latw.  33. 

But  now,  by  the  6  Ann.  cap.  31,  §  6,  7,  it  is  enacted,  that  "no  action, 
suit,  or  process  whatsoever  shall  be  had,  maintained,  or  prosecuted 
against  any  person  in  whose  house  or  chamber  any  fire  shall  accident- 
ally begin,  or  any  recompense  be  made  by  such  person  for  any  damage 
suffered  or  occasioned  thereby,  &c.,  provided  that  nothing  contained  in 
the  act  shall  extend  to  defeat  or  make  void  any  contract  or  agreement 
made  between  landlord  and  tenant." 

6  Ann.  c.  31,  $  6, 7.  This  section  made  perpetual  by  10  Ann.  c.  14,  $  1 ;  Co.  lit. 
57,  a,  n.  1,  (13th  ed.) 

II  If  the  plaintiff's  house  in  Cheapside  adjoins  the  defendant's  bouse, 
and  the  defendant  pulls  his  house  down,  and  in  consequence  thereof  the 
plaintiff's  house  in  part  falls,  the  plaintiff  cannot  have  an  action  against 
the  defendant,  unless  he  allege  and  prove  a  right  to  have  his  house  lean 
against  and  be  supported  by  the  defendant's  house.  But  if  the  defend- 
ant pulls  his  house  down  without  giving  proper  notice  to  the  plaintiff, 
so  that  the  plaintiff  may  protect  his  house  by  shoring  it,  it  seems  an 
.action  lies.  || 

'    Peyton  v.  Mayor  of  London,  &c.,  9  Bam.  &  C.  735.  /8  Vide  18  Mass.  3d0 ;  17  John* 
93 ;  3  N.  H.  Rep.  534.  ff 
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If  the  plaintiff  declares  that  he  was  and  is  yet  possessed  of  a  lease  for 
several  years  adiunc  et  adhuc  ventur.  of  and  in  a  house,  and  that  he 
demised  the  same  to  the  defendant  for  six  months,  and  that  after  the  six 
months  expired^  the  defendant  being  permitted  to  occupy  the  said  house 
for  two  months  longer^  pulled  down  the  windows,  &c.,  this  action  well 
lies,  in  regard  that  the  plaintiff  is  chargeable  over  in  an  action  of  t&o^/e* 

Cro.  Car.  187;  Jones,  324,  S.  C.  adjudged. 

II  The  owner  of  a  house  may  have  an  action  on  the  case  against  his 
lessee  for  opening  a  new  door,  if  the  reversionary  interest  is  injured  by 
it,  although  the  house  itself  is  not  weakened  or  injured.  || 

Yoimg  ▼.  Spencer,  10  Bam.  &  C.  145 ;  and  see  1  Moo.  &  Malk.  350,  405. 

If  a  man  hath  an  ancient  house,  and  another  builds  a  house  so  near 
that  his  windows  are  darkened,  he  may  have  an  action  on  the  case 
against  him.  (a) 

9  Co.  58.  Vide  for  this,  title  Nuitatices,  and  Danv.  203;  Carth.  454 :  Comb.  48! ; 
6  Mod.  116,  313.  See  Ld.  Rajm.  392, 713;  2  Salk.  459,  pi.  4,  460,  pi.  6;  12  Mod. 
63.  (a)  So,  if  a  man  builds  a  house  so  near  mine  as  to  cause  the  rain  to  fall  upon  my 
hoose.  Roll.  Abr.  107;  2  Leon. 93,  S.  P.;  [1  Stra.  643;  Fortesc.  212,  S.  P.]  /8See 
4  Esp.  69 ;  8  East,  309,  and  antea  C.  ^ 

n  If  an  ancient  window  has  been  stopped  up  for  twenty  years,  it  loses 
its  privilege,  and  the  owner  cannot  sue  his  neighbour  for  doing  an  act 
which  was  no  nuisance  while  the  window  was  stopped  up,  and  which 
only  became  so  by  a  new  window  being  opened  where  the  old  one 
had  been. 

Lawrence  y.  Obee,  3  Camp.  514.  And  where  the  lights  had  been  stopped  no  and  a 
blank  wall  built  for  the  space  of  seyenteen  jrears,  the  privilege  was  held  to  be  lost,  so 
that  the  owner  could  not  open  windows  again,  and  complain  of  an  obstruction  by  his 
arighbonr  made  while  the*  blank  wall  was  existing.  Moore  v.  Rawson,  3  Bam.  &  C. 
333;  and  see  1  Moo.  &  Malk.  350. 

But  if  an  ancient  window  be  enlarged,  although  the  enlarged  portion 
of  it  is  not  privileged,  and  yet  the  adjoining  landowner  cannot  obstruct 
the  passage  of  light  and  air,  to  any  portion  of  the  space  occupied  by  the 
ancient  window;  and  it  is  no  excuse  for  doing  so,  that  more  hght 
and  air  is  admitted  through  the  unobstructed  part  than  was  anciently 
enjoyed. 

Chandler  y.  Thompson,  3  Camp.  80. 

The  owner  of  ancient  windows  cannot  by  altering  the  purposes  for 
which  his  house  is  used,  acquire  any  extended  right  against  his  neigh- 
honr.  Therefore  where  a  building,  which  had  been  for  twenty  years 
used  as  a  malt-house,  was  converted  into  a  dwelling-house,  it  was  de- 
cided that  the  owner  was  entitled  only  to  the  degree  of  light  necessary 
for  making  malt,  and  not  to  all  that  might  be  necessary  for  domestic 
purposes. 

Martin  ▼.  Goble,  1  Camp.  333. 

A  title  to  lights  cannot  be  acquired  as  against  an  adjoining  proprietor 
by  twenty  years'  enjoyment  of  them,  if  it  appear  that  during  all  that 
time  the  adjoining  premises  have  been  occupied  by  a  tenant,  and  there 
is  no  evidence  of  the  proprietor  having  any  knowledge  of  the  enjoy- 
ment of  the  lights ;  for  without  his  knowledge  a  grant  of  the  easement 
cannot  be  presumed  against  him. 

Daniel  t.  North,  11  East,  373. 

And  it  wajB  held  the  same  where  the  land  adjoining  the  lights  bad 
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been  glebe  land,  in  the  occupation  of  the  rector ;  for  the  rector  as  a  mere 
tenant  for  life  could  not  grant  the  easement,  and  consequently  a  grant 
could  not  be  presumed. 

Barker  v.  Richardson,  4  Barn.  &  A.  579. 

But  if  it  appear  that  the  adjoining  premises  have  been  occupied  by  a 
tenant  for  twenty  years,  and  it  does  not  appear  how  they  were  occupied 
prior  to  that  tenancy,  and  the  lights  have  been  enjoyed  thirty^ight 
years  without  interruption,  a  presumption  of  grant  may  be  made,  since 
during  die  eighteen  years  after  their  commencement  nothing  appears  to 
rebut  the  presumption ;  and  it  makes  no  difference  that  the  lights  were 
not  opened  at  the  extremity  of  the  party's  land. 

Cross  T«  Lewis,  2  Bam.  &  C.  686 ;  4  Dow«  &  Ry.  234. 

If  the  owner  of  a  house  divide  it  into  two  tenements,  and  demise  one 

to  the  defendant,  he  is  liable  to  an  action  on  the  case  for  obstructing 

windows  existing  in  the  house  at  the  time  of  tlie  demise,  although  of 

recent  construction,  and  though  there  was  no  stipulation  against  the 

obstruction.  | 
Riviese  t.  Bower,  1  Ry.  &  Moo.  524 ;  and  see  1  Price,  27;  1  Moo.  &  Malk.  396. 

[If  a  man  has  a  right  to  sit  in  a  particular  pew  in  a  church,  and  is  dis- 
turbed therein,  he  may  have  an  action  on  the  case.  Such  right  may  be 
claimed  either  by  prescription  as  appurtenant  to  a  messuage  from  keep- 
ing it  in  repair ;  or  under  a  faculty  (a)  from  the  ordinary ;  or,  perhaps, 
under  an  allotment  and  agreement  with  the  minister  and  churchward- 
ens, especially  where  the  church  is  rebuilt.  In  all  cases  it  seems  neces- 
sary to  claim  the  pew  as  appurtenaiit  to  a  messuage  in  the  declaration.(A) 
Where  this  action  is  brought  against  a  stranger  or  wrongdoer,  it  is 
sufficient  for  the  plaintiff  to  allege  in  his  declaration  that  he  is  entitled 
by  prescription  to  the  pew  in  question,  as  appurtenant  to  his  messuage, 
without  further  stating  the  particulars  of  his  claim,  (c)  But  against  the 
ordinary,  who  has  primd  fade  the  disposal  of  all  the  seats  in  the  church, 
a  title  or  consideration  must  be  shown  in  the  declaration  and  proved ; 
as  a  faculty  from  one  of  his  predecessors  having  built  at  a  distant 
period,  or  by  due  authority,  such  pew,  or  having  constantly  repaired 
the  same. 

Stocks  Y.  BooCh,  1  Term  R.  438 ;  Gibs.  Cod.  643 ;  1  B.  E.  L.  329 ;  Kenrick  y.  Tsrlor, 
1  Wils.  326.  (a)  From  long  uninterrupted  usage  a  faculty  may  be  presumed.  5  Term 
R.  298.  A  faculty  to  a  man  and  his  heirs  is  not  good ;  nor  is  a  prescription  as  appur- 
tenant to  land.  1  Term  R.  428 ;  1  B.  E.  L.  331.  ||  It  must  be  appurtenant  to  a  house 
or  messuage  in  the  parish.  Mainwaring  v.  Giles,  5  Bam.  &  A.  356;  and  see  Forrest, 
14;  Byerley  y.  Windus,  5  Barn.  &  C.  l.|  See  Cross  ▼.  Salter,  3  Term  R.  639;  in 
which  case  the  King's  Bench  held,  that  the  sentences  in  the  ecclesiastical  courts  were 
not  conclusive  eyidence  of  the  right.  But  that  case  does  not  seem  to  afford  any  general 
rule,  for  the  two  superior  ecclesiastical  jurisdictions  appear  not  to  have  decided  posi- 
tively on  the  right.  3  Wooddes.  196.  (6)  1  Wils.  336;  1  Term  R.  431.  (e)  An  unin- 
terrupted possession  of  the  pew  for  thirty  years  is  presumptive  eyidence  of  a  prescriptive 
right;  but  that  presumption  may  be  rebutted  by  proof  ol  the  non-existence  of  the  pew 
before  that  time.     Griffith  v.  Matthews,  5  Term  R.  896. 

If  a  parson  deface  a  gravestone  or  coat-armour  in  a  church,  this  ac- 
tion lies,  notwithstanding  the  injury  be  wilful  and  direct ;  for  in  this  case, 
as  in  that  immediately  preceding,  trespass  vi  et  armis  cannot  be 
brought ;  because  the  freehold  of  the  church  is  in  the  rector.] 

Godb.  800 ;  Cro.  Jac.  367.  ^  Case  is  the  proper  remedy  for  the  disturbance  of  an  in- 
corporeal hereditament,  and  trespass  vi  et  armis  does  not  lie.  Wetmore  v.  Robinson,  8 
Coon.  589 ;  Marshall  v.  White,  Harper,  188 ;  Wilson  v.  Wilson,  8  Vem.  68.^ 
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II  "Where,  however,  a  person  wrongfully  removed  a  tomb-stone  from 
the  church-yard,  and  erased  the  inscription,  it  was  lately  held  that  the 
erector  of  it  might  maintain  trespass  against  him.|| 

Spooner  y.  Brewster,  3  Bing.  136. 

As  to  the  torts  and  injuries  affecting  a  man's  personal  property,  and 

for  which  an  action  on  the  case  is  the  proper  remedy,  they  are  so  many 

and  so  various  in  their  kinds,  that  they  cannot  well  be  laid  together ;  I 

shall  set  down  only  some  of  them  here,  and  such  as  may  govern  in  like 

cases. 

i9Ii  is  a  general  rale  that  an  action  on  the  case  is  the  proper  remedy  for  an  injury  eon- 
Mfuen^ui/  upon  an  act  of  the  defendant.  When  the  injary  is  caused  immediaiely  by  the 
act,  whether  wilful  or  neigrligrent,  the  proper  remedy  is  trespass.  11  Mass.  69, 137, 535; 
18John.257;  19John.381;  lYeates,586;  6S.&R.348;  12S.&R.210;  3H.&M. 
4S3;  6Call,44;  Hajper,113;  1  Marsh.  194;  Coxe,  339;  3  Hamm.  169;  3  Dana,378. 
When  an  immediate  injury  is  caused  by  negrligeoce,  the  injured  party  may  elect  to  re- 
eird  the  neffligence  as  the  immediate  cause  of  action,  and  declare  in  case ;  or  to  consider 
m  act  itself  as  the  immediate  injury,  and  to  sue  in  trespass.  14  John.  433;  6  Cowen, 
34S;  3  N.  H.  Rep.  465;  sed  vide  3  Conn.  64.  When  a  party  has  been  damnified  by 
Che  act  of  the  defendant,  under  process  regidarly  issued  by  a  court  of  competent  juris- 
diction, the  proper  remedy  is  by  an  action  on  the  case;  when  the  process  is  irregular 
the  remedy  is  by  action  of  trespass.  3  Conn.  700;  11  Mass.  500;  6  Greenl.  431; 
3  Gill  &  John.  377;  1  Bailey,  441 ;  lb.  457;  9  Conn.  141 :  3  Litt.  334;  but  see  Kirbyy 
65;  Tide  1  Chit.  Pr.  637 ;  5  East,  304, 306 ;  S.  C.  1  Smith's  R.  555 ;  6  T.  R.  334.$^ 

[Fraud  and  deceit  in. the  defendant,  and  damage  to  the  plaintiff,  are 
a  sufficient  foundation  for  this  action,  though  no  benefit  accnie  to  the 
defendant ;  therefore  it  was  holden  by  three  justices  of  the  Court  of  K. 
B.,  against  Grose,  J.,  that  it  would  lie  for  a  false  affirmation  respecting 
the  credit  of  a  third  person,  made  with  intent  to  deceive  the  plaintiff, 
and  by  which  he  was  injured,  though  it  did  not  appear  that  the  defend- 
ant was  benefited  by  the  deceit,  or  that  he  colluded  with  him  of  whom 
he  gave  the  fictitious  character.] 

Pasley  ▼.  Freeman,  3  Term.  R.  51.  ||  £)rre  ▼.  Dunsford,  1  East,  318,  S.  P.  Without 
fraud  and  an  intent  to  deceive,  this  action,  it  seems,  cannot  be  maintained ;  the  repre- 
sentation must  be  made  maid  fide.  Haycraft  v.  Creasy,  3  East,  93 ;  Holt's  Ca.  387. 
See  L<nd  Eldon's  obseryations  on  the  case  of  Pasley  ▼.  Freeman,  6  Ves.  186.  See  also 
Tapp  y.  Lee,  3  Bos.  &  Pull.  367.  If,  however,  the  representation  of  the  defendant  is 
&l»e  to  his  knowledge,  the  plaintiff  need  not  show  any  intention  on  the  defendant's  part 
to  injure  htm.  7  Bing.  105.  If  the  representation  is  fraudulent,  and  is  made  with  refers 
enee  to  the  plaintiff's  opening  an  account  with  the  party  as  a  general  customer^  and  the 
plaintiff,  in  consequence  of  it,  sells  goods  from  time  to  time  to  the  buyer,  and  is  after- 
wards a  loser  by  him,  case  lies  for  the  deceit,  although  the  buyer  pays  ^r  the  first  par- 
eels  of  goods,  on  the  purchase  of  which  the  reference  is  made.  This  liability,  however, 
IS  to  be  limited  within  a  reasonable  time,  and  to  a  reasonable  amount  Hutchinson  r. 
Bell,  1  Taunt  558.  But  if  the  vendor  inquires  generally  of  the  defendant  concerning 
the  buyer's  circumstances,  he  cannot  maintain  the  action  if  the  buyer  pays  for  the  par- 
ticiilar  goods  which  it  was  in  contemplation  to  sell  at  this  time  the  representation  was 
made,  though  the  buyer  becomes  insolvent  and  does  not  pay  for  other  goods  subse- 
quently sold.  De  Graves  v.  Smith,  3  Camp.  533 ;  and  see  3  ^few  R.  341 ;  6  Price,  36 ; 
7  Price,  544.)  )SSee  Taylor,  1 ;  3  Day,  381 ;  3  Johns.  R.  371.  Case  lies  wherever 
there  has  been  the  assertion  of  a  falsehood  with  a  fraudulent  intent  as  to  a  fact,  when  a 
direct  and  positive  injury  arises  from  such  assertion.  Benton  v.  Pratt,  8  Wend.  385 ; 
as  where  it  prevents  the  fulfilment  of  a  contract,  &c.0f 

II  Where  the  vendor  of  a  public-house,  pending  the  treaty,  made  de- 
ceitful representations  as  to  the  amount  of  business  done  at,  &c.,  whereby 
the  plaintiff  was  induced  to  give  a  large  sum  for  it,  it  was  held  that  the 
latter  might  sue  for  the  deceitful  representations,  although  not  noticed  in 
the  conveyance  or  agreement  of  sale.  || 
DobeU  V.  Stevens,  3  Bam.  &  C.  633. 

l8 
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If  a  man  razes  the  name  of  the  obligor  out  of  an  obligation,  and  in 
the  room  thereof,  puts  in  the  name  of  J  S,  and  after  sues  him  upon  this 
obligation,  J  S  mscy  have  an  action  on  the  case. 

Roll.  Abr.  100.  For  cheating  with  dice,  vide  Cro.  Eliz.  90;  Co.  Ent  8 ;  F.  N.  B. 
95 ;  Moor,  776.  For  keeping  a  do^,  knowing  him  to  be  accustomed  to  bite  sheep. 
DanT.  Abr.  19.  [If  he  atterwards  bite  a  horse ;  for  the  owner  ought  to  have  destroyed 
him  on  notice  of  the  first  mischief.  Ld.  Raym.  69.  That  he  hath  done  so  Uvice  before 
is  sufficient  proof  of  usaffe.  Dy.  236.]  ||  See  anti,  p.  1 00,  and  3  Carr.  &  P.  138.|  For 
using  the  same  mark  which  the  plaintiff  hath  used  to  set  to  his  cloths.  Poph.  144 ; 
Cro.  Jac.  471 ;  3  Roll.  R.  28.    0  Sykes  v.  Sykes,  3  Bam.  &  C.  541,  aec^ 

If  A  takes  my  cattle  and  drives  them  into  B's  close,  where  they  do 
B  such  prejudice  £is  subjects  me  to  B's  action,  I  may  have  an  action  on 
the  case  against  A. 

Roll.  Abr.  90;  Lane,  67. 

II  If  a  man  place  dangerous  traps  baited  with  flesh  on  his  own  ground, 
so  near  to  a  highway  or  the  premises  of  another,  that  dogs  passing 
along  the  highway,  or  kept  in  those  premises,  will  probably  be  attracted 
by  the  scent  into  the  traps,  and  his  neighbour's  dogs  are  so  attracted, 
and  thereby  injured,  an  action  on  the  case  lies  against  him. 

Townsend  v.  Wathen,  9  East,  277. 

The  court  of  C.  B.  weie  divided  in  opinion  on  the  question  whether 
it  was  lawful  for  the  owners  of  woodlands  to  set  dog-spears  in  them  for 
the  preservation  of  his  hares,  the  spears  being  all  more  th^n  50  yards 
from  the  public  pathway,  which  passed  through  the  wood,  and  public 
notice  boing  given  outside  the  wood. 

Deane  y.  Clayton,  7  Taunt  489;  1  Moor.  303;  and  see  3  Stark.  317. 

And  where  a  trespasser  had  knowledge  that  spring  guns  were  set  in 
a  wood,  although  ignorant  of  the  particular  spots  where  they  were 
placed,  it  was  held  that  he  could  not  maintain  an  action  for  an  injury 
received  from  treading  on  one  of  the  guns. 

Ilott  Y.  Wilkes,  3  Bam.  &  A.  304. 

But  it  is  otherwise  if  the  plaintiff  has  no  knowledge. 

Bird  Y.  Holbrook,  4  Bing;  1  Moo.  &  Malk.  595, 638.  By  7  &  8  G.  4,  c.  18,  $  1,  set- 
ting spring  guns,  man  traps,  &c.,  is  a  misdemeanor,  except  when  set  in  dwelling-houses. 

The  law  requires  of  persons  keeping  instruments  of  danger,  that  they 
should  keep  them  with  the  utmost  care;  therefore,  where  the  defendant 
being  possessed  of  a  loaded  gun,  sent  a  young  girl  to  fetch  it,  ahd  gave 
directions  to  take  the  priming  out,  and  this  was  done,  but,  nevertheless, 
a  damage  accrued  to  the  plaintiff's  son,  in  consequence  of  the  girl  pre- 
senting the  gim  at  him  and  drawing  the  trigger,  when  it  went  off,  it  was 
held  that  defendant  was  liable  to  an  action  on  the  case.H 

Dixon  Y.  Bell,  5  Maule  &  S.  198. 

If  a  man  lend  or  hire  another's  horse,  and  for  want  of  safe  keeping 
the  horse  die,  the  owner  may  have  an  action  on  the  casCj  to  repair  the 
damage  sustained  by  the  negligence  of  thq  borrower.  So,  if  a  man 
lend  another  sheep  to  tath  his  land,  and  if,  by  the  negligence  of  the  bor- 
rower, they  are  drowned ;  so,  if  a  man  lend  another  a  horse,  who  puts 
him  into  a  ruinous  stable,  which  tumbles  in  upon  him  and  kills  him:  {a) 
or,  if  a  man  override  a  horse  let  or  hired  to  him,  in  all  these  cases  an 
action  will  lie ;  but,  if  the  stable  had  fallen  by  a  violent  tempest,  or  the 
horse  died  of  any  disesuse,  then  had  the  hirer  or  borrower  been  exciised. 
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do.  Elis.  777,  784;  Owen,  59;  5  Co.  14 ;  Dyen  121 ;  Godb.  7S;  Doct  Ac  Stnd. 
840;  Lot  98.    |(a}  See  Rooth  v.  Wilson,  1  fiarn.  &  A.  69.) 

(Case  lies  against  the  charterer  of  a  ship,  for  putting,  on  board  an 
article  of  a  highly  dangerous  combustible  nature,  without  notice  of  its 
quality  to  those  concerned  in  the  management  of  the  ship,  in  consequence 
of  wliich  the  ship  was  burned. 

{3  Bast,  200,  Williams  v.  East  India  Company.} 

It  also  lies  against  one  who,  contrary  to  the  advice  and  directions  of 
the  master  of  a  ship,  and  without  his  knowledge,  puts  on  board  an 
American  vessel,  bound  from  the  United  States  to  Scotland,  goods  pro- 
hibited by  the  laws  of  Great  Britain  to  be  imported  in  foreign  vessels ; 
in  consequence  of  which  the  plainti£f's  vessel  was  seized  and  detained 
in  Scotland,  and  the  master  compelled  to  pay  a  large  sum,  and  put  to 
expense  to  procure  her  release.} 

{3  John.  Rep.  105,  Smith  ▼.  Elder.  } 

If  A  obtains  judgment  in  a  debt  against  B  as  executor  to  his  father, 
and  thereupon  A  takes  out  a  fieri  facias^  but  before  the  sheriff  can  exe- 
cute it,  B  secrete  ei  fraudulenier  sells,  removes,  and  disposes  of  all  the 
testator's  goods,  so  that  the  sheriff  is  forced  to  return  nulla  bona,  &c., 
an  action  upon  the  case  lies  against  B,  for  the  sheriff  could  not  return 
a  devastavit ;  and  if  this  action  does  not  lie,  the  party  is  without 
remedy. 

Godb.  385 ;  2  Roll.  R.  319 ;  Mod.  386.   [This  last  authority  maintains  the  contrary.] 

If  A  declares  that  he  had  obtained  judgment  against  J  S,  for  100/., 
and  that  lOO/.  more  was  due  to  him  for  rent  arrear ;  that  he,  intending 
to  take  out  execution,  and  also  to  bring  an  action  of  debt  for  the  rent  in 
arrear,  (the  said  J  S  being  then  possessed  of  goods  and  chattels  sufficient 
to  discharge  the  whole,)  which,  being  very  well  known  to  B,  (the  de- 
fendant,) he,  by  covin,  conspiring  with  the  said  J  S,  to  defeat  the  plain- 
tiff of  his  execution,  and  of  recovering  the  money  for  rent  arrear,  pro- 
cored  the  said  J  S  to  confess  a  judgment  of  160/.,  (of  such  a  term,)  to 
one  J  N,  ubi  r  ever  a  the  said  J  S  did  not  owe  any  thing  to  the  said  J  N, 
and  that  he  sued  out  execution  on  this  feigned  judgment,  by  virtue 
▼hereof  he  seized  all  the  goods  and  chattels  of  the  said  J  S,  which  he 
esloined  to  places  unknown,  and  converted  to  his  own  use,  by  reason 
whereof  the  plaintiff  lost  his  debt ;  the  action  well  lies. 

Garth.  3,  4,  Smith  and  Tonstall,  adjudged  on  demurrer  in  B.  R.,  and  affirmed  in  die 
House  of  Peers.    /S  See  1  Hen.  &  Munf.  584.af 

AJso,  for  injuries  done  to  a  man  with  respect  to  his  wife,  as  by  having 
criminal  conversation  with  her ;  with  respect  to  his  child,  as  by  enticing 
him  away,  or  by  enticing  away  his  servant ;  (a)  or  if  my  servant  with- 
out cause  or  license  departs  from  my  service,  and  J  S,  knowing  him  to 
be  my  servant,  retains  him  in  his  service,  and  so  keeps  him,  an  action 
lies.    . 

Leon.  240;  Noy,  106;  Kelw.  180;  2  Ley.  63.  [Or  by  seducinff  his  daughter,  per 
jHorf  $ervitium  amuit.  The  right  to  such  action  seems  to  be  extended  to  one  standmg 
M  loeo  paretUis.  But,  in  either  case,  if  the  daughter  be  of  age,  acts  of  service  must  be 
proved.  2  Term  R.  166 ;  3  Bun.  1878;  11  East,  22.  If  under  age,  the  relation  of 
master  and  servant  must  subsist  at  the  time  of  the  seduction.  Dean  v.  Peel,  6  East, 
45.  In  actions  of  adultery  the  proper  form  is  trespass ;  and  for  the  other  injuries  adverted 
to  in  the  text,  satisfaction  may  be  had  in  that  form  of  diction.  Cowp.  54 ;  3  Wils.  18. 
See  3  Term  R.  167 ;  Ld.  Raym.  1032,  and  the  remarks  thereon  in  3  Wooddes.  245, 
94Sf  B.    I  See  tit.  TVetpam^  (C.)|    ji  An  action  for  the  sednotbn  of  a  wile  or  daughtor 
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may  be  trespass  or  case,  at  t^ie  election  of  the  plaintiff.  6  Manf.  587 ;  Gilmer,  33 ;  4 
Hawks,  138,  note.  Bui,  if  the  injury  be  done  in  the  bouse  of  another,  case  is  the  only 
remedy.  5  Green!.  446.  See,  also,  4  Litt  25 ;  1  Halst.  322;  1  M'Cord,  207 ;  3  S.  & 
R.  215;  3  Mass.  317;  Willes,  577.^  (a)  But,  where  a  servant  had  covenanted  te 
work  at  a  trade  for  a  limited  time,  under  a  penalty,  and,  having  quitted  his  place,  the 
master  sued  him  and  recovered  the  penalty ;  this  was  holden  to  discharge  the  second 
master  from  an  action  for  hiring  him,  the  penalty  being  deemed  full  satisfaction  for  the 
loss  of  service.  Bird  v.  Randall,  3  Burr.  1345;  1  Black.  R.  373,  S.  C.  ||  See  tit 
Matter  and  Servant,^  /^Either  trespass,  it  would  seem,  or  case,  lies  for  debauching 
plaintiff *s  daughter;  but  case  is  the  proper  remedy.  Ream  v.  Rank,  3  S.  &  R.  215. 
The  father  may  maintain  case,  though,  at  the  time  of  the  seduction  and  impregnation,  she 
was  living  at  another  place,  provided  he  had  the  right  to  her  services.  Hornkeui  ▼• 
Barr,  8  S.  &  R.  36 ;  Martin  v.  Payne,  9  Johns.  387 ;  or  is  liable  for  the  expenses. 
Clark  V.  Fitch,  2  Wend.  459 ;  unless  she  be  above  twenty-one,  and  then  she  must  be 
in  his  service  in  such  a  way  as  to  constitute  the  relation  between  master  and  servant. 
Nicholson  v.  Stryker,  10  Johns.  115.  See,  as  to  the  right  of  the  mother  to  sue,  Logan 
V.  Murray,  6  S.  &  R.  175.^ 

[So,  it  was  holden,  that  this  action  would  lie  where  die  defendant 
falsely  and  maliciously  wrote  a  letter  to  a  person  who  was  engaged  to 
take  the  plaintiff  as  his  wife,  suggesting,  tlmt  he  was  her  husbanid;  by- 
means  wliereof  the  intended  marriage  was  frustrated.] 

Shepherd  v.  Wakeman,  1  Sid.  79 ;  1  Lev.  53,  S.  C. ;  1  Keb.  255,  269,  308,  S.  C. 
It  seems,  unless  some  special  damage  could  have  been  proved,  that  this  cause  would 
have  been  proper  only  for  the  ecclesiastical  court,  under  the  name  of  a  suit  for  jactita- 
tion of  marriage.  3  Wooddes.  211.  {A  woman  cannot  have  an  action  against  a  man 
for  seducing  her  and  getting  her  with  child,  having  ^ined  her  affections  by  a  pretence 
of  a  design  to  marry  her,  no  promise  of  marriage  being  laid.  She  is  a  partaker  of  the 
crime;  and  cannot  claim  satisfaction  for  a  supposed  injury  to  which  she*  was  consenting. 
3  Mass.  T.  Rep.  71,  Paul  v.  Frazier.     See  Id.  565.} 

So,  if  a  man  digs  a  ditch  in  the  highway,  into  which  my  servant  falls 
and  breaks  his  thigh,  by  which  I  lose  his  service  for  a  long  time,  I  shall 
have  an  action  on  the  case  against  him  (a)  for  the  loss  of  his  service. 

Roll.  Abr.  68 ;  2  Bulst.  334 ;  Roll.  R.  124.  (a)  So,  for  digging  a  pit,  per  quod  J  S, 
for  whose  life  I  hold  lands,  was  drowned.    Keb.  847. 

{This  action  lies  against  one  who  sets  traps  baited  with  flesh,  in  his 
own  ground,  so  near  to  a  highway  or  to  a  neighbour's  ground,  that 
dogs  passing  along  the  highway  or  kept  on  his  neighbour's  premises 
must  probably  (without  committing  a  trespass  on  him)  be  attracted  by 
the  scent  into  the  traps,  and  they  are  so  attracted  and  injured. } 

{9  East,  277,  Townsend  v.  Wathen.} 

*  ft 

Also  actions  on  the  case  are  proper  for  injuries  in  disturbing  one  in 
the  enjoyment  of  any  right  or  privilege  he  is  entitled  to ;  as,  if  the 
beadle  of  a  hundred  ought  by  virtue  of  his  place  to  have  by  prescrip- 
tion certain  gallons  of  beer  of  every  brewer  at  a  certain  price,  if  the 
brewers  will  not  suffer  him  to  have  it  accordingly,  an  action  upon  the 
case  lies. 

Vide  Juumpni,  Roll.  Abr.  196.    See  7  T.  R.  620. 

{An  author,  whose  work  is  pirated  during  the  period  for  which  the 
copyright  is  vested  in  him  by  the  statute  8  Ann.  c.  19,  may  maintain 
an  action  on  the  case  against  the  publisher.  The  statute  having  vested 
the  right,  the  common  law  gives  this  remedy  for  an  invasion  of  it.  The 
penalties  given  by  the  statute  are  meant  only  as  an  additional  pro- 
tection. { 

{7  Term,  620,  Beckford  v.  Hood.} 

IJA  declaration  is  bad  which  merely  states  that  the  plaintiff  being  a 
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solicitor  retained  at  a  public  meeting  to  submit  a  bill  in  parliament,  and 
that  the  defendant,  the  chairman  of  the  meeting,  and  one  of  the  com- 
mittee appointed  for  despatch  of  business,  conspired  with  others  to 
disturb  plaintiff  in  his  employment,  and  procured  other  solicitors  to  be 
employed.  II 

lluMnpson  ▼.  Noel,  15  East,  501. 

If  a  man  ought  to  have  toll  upon  the  buying  of  cattle  in  a  market, 
if  one  buys  cattle  and  does  not  pay  the  toll,  an  action  on  the  case  lies 
against  him. 

7  R  4, 44,  b ;  9  H.  6,  45,  b ;  Fitz.  Action  ntr  U  Que,  26,  S.  R. ;  Bro.  37,  S.  C. ; 
Boll.  Abr.  106,  S.  C.  [In  such  case,  anumpni  is  now  usually  brought,  1  Term  R. 
616,  660.]  So,  if  persons  coming  to  market  are  disturbed,  by  which  I  lose  my  toll, 
m  action  on  the  case  lies.  1 1  H.  4,  47,  b :  Roll.  Abr.  106 ;  Vent.  26,  28.  Or  if  upon 
a  nle  is  a  hii  a  straneer  disturbs  the  lord  in  taking  the  toll,  an  action  upon  the  case 
lies.  9  H.  6,  45 ;  Roll.  Abr.  106.  [It  is  tiie  proper  remedy  for  a  fraud  upon  the  toll 
ef  a  market.  Cowp.  664.]  gBailiSs,  &c.,  of  Tewkesbury,  y.  Bricknell,  2  Taunt  120.| 

[An  action  on  the  case  will  not  lie  against  justices  of  the  peane  for 
refosiDg  to  grant  a  license  to  keep  an  inn  or  ale-house.] 

Basset  y.  Godshall,  Esq.,  and  others,  3  Wils.  121. 

{In  an  action  against  a  magistrate  for  a  malicious  conviction,  it  is  not 
sufficient  for  plaintiff  to  show  himself  innocent  of  the  offence,  but  he 
must  also  prove,  from  what  passed  before  the  magistrate,  that  there  was 
a  want  of  probable  cause.  |j 

Boiley  y.  Bethnne,  5  Taunt.  580 ;  1  MarsK  220;  and  see  tit  Jiutiech  and  tit  TWt- 
fm.      See  7  Cranch,  339 ;  Mason,  24  \  Stewart's  Adm.  R.  115.g^ 

If  my  tenants  within  a  certain  seignory  ought  time  out  of  mind  to 
go  free  to  every  market  and  fair  to  seU  and  buy  goods  wixhout  payment 
of  toll,  and  one  takes  toll  of  them  in  bis  fair  or  market,  an  action  on 
ike  case  lies  against  him. 

43  E.  3,  30;  Roll.  Abr.  106, 107.  |6ee  Yard  y.  Ford,  2  Saund.  172,  and  the  notes, 
(5tlied.)| 

If  a  man  disturbs  my  steward  in  holding  my  leet,  an  aeiion  on  the 
case  lies  against  him. 

38  H.  6,  16.  6o,  if  ifae  lord's  senrants  are  di8tnit)ed  in  collecting  his  tithes.  19  R. 
8»  9% ;  Roll.  Abr.  107.  So,  if  a  stranger  who  has  no  right,  holds  a  court  vfx  my  manor, 
and  by  distreeses,  &c.,  so  impoyerishes  my  tenants  that  they  cannot  pay  their  rents,  an 
action  on  the  case  lies.    13  H.  4, 11 ;  Roll.  Abr.  106. 

If  a  man  hath  the  assize  of  bread  and  beer,  fines,  ainerdaments,  and^ 
other  matters  of  frankpledge^  by  the  king's  grant,  and  he  disdains  for 
an  amerciament,  and  a  stranger  makes  a  rescue^  an  action  upon  the 
case  lies  against  him. 

38  H.  6,  9,  b ;  Roll.  Abr.  106.  If  in  an  action  on  the  case  the  plaintiff  declares  tliaEt 
Queen  Elizabeth  did  gptnt  to  him  the  office  of  steward  of  the  manor  of  D,  and  that  the 
defendants  eundem  ip\un{if[  ad  exercend.  dictum  officium,  et  vaiUa^fcoda,  eommoda  et  pro- 
foM  thereto  belonging  habere  et  perdpere^  m  et  arwUa  impedinerunt,  ^c,  this  is  a  good 
declaration,  notwithstanding  the  cawa  eausans,  viz.,  the  iatejiruption  of  ihe  plaindfi*  to 
exercise  the  office,  is  laid  to  be  done  vi  et  armia,  for  the  cau8a  eauaata,  viz.,  the  loss  of  the 
fees,  is  the  point  of  tne  action.  9  Co.  50;  4  Leon.  243;  Hob.  ISO;  Palm.  46;  3 
Browni.  333;  Cro.  Car  377;  3  Roll.  Rep.  189. 

If  the  sheriff  of  die  county,  or  his  bailiff,  execute  a  writ  in  a  franchise 
or  liberty  of  one,  who  by  grant  or  prescription  hath  the  execution  and 
return  of  writs,  an  action  on  the  case  lies. 

9  Co.38;  Vest.  399;  Sho^w.  17^  Comb.  198. 
Vol.  I.— 17     ' 
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||But  where  the  long  established  and  recognised  practice  had  be^ 
that  a  writ  of  capias  with  a  non  omittas  clause  issued  in  the  first  in- 
stance, and  was  executed  by  the  sheriff,  within  a  particular  liberty,  the 
bailiff  of  which  had  the  execution  and  return  of  writs,  without  a  writ 
of  latitat  first  issued,  and  a  return  of  mandavi  bal/iro,  fyc.y  it  was  held, 
that  an  action  on  the  case  could  not  be  supported  by  the  bailiff  against 
the  party  suing  out  such  writs;  since  under  these  circumstances  he 
could  not  show  that  he  wrongfully,  injuriously,  and  deceitfully  caused 
it  to  be  issued.  II 

Garrett  y.  Smallpage,  9  East,  330. 

We  are  next  to  inquire  for  what  wrongs  and  injuries  committed  by 
officers  and  ministers  of  justice,  and  others,  acting  contrary  to  the  duty 
the  law  lays  on  them,  with  respect  to  their  trades  and  callings,  an  action 
on  the  case  will  lie.    And,  therefore, 

1.  Where  an  Action  on  the  Ckue  will  He  agcdrnt  Qfficen  and  Ministen  qfJtutiee^ 

It  seems  agreed,  that  no  action  on  the  case  (a)  lies  against  a  judge 
of  a  court  of  record  for  a  wrong  judgment,  and  that  if  it  appears  to 
have  been  an  error  of  his  judgment,(A)  he  is  subject  to  no  prosecution 
whatsoever. 

9  H.  6,  60,  b;  Roll.  Abr.  93;  Palm.  343;  Hawk.  P.  C.  350.  |jRex  y.  Jackson, 
1  Term  R.  653;  Rex  y.  Barron,  3  Bam.  &  A.  433;  Rex  y.  Bishop,  5  Bam.  &  A.  612.| 
(a)  Not  against  a  judge  of  the  inferior  court  for  taking  insufficient  bail.  Hutt.  130. 
/SAn  action  lies  against  a  justice  of  the  peace  who,  under  colour  of  his  office,  issues  an 
illegal  warrant ;  trespass  is  the  proper  remedy  in  this  case.  But  whed  the  warrant  is 
legal  on  its  face,  and  is  issued  maliciously,  an  action  on  the  case  lies.  Kennedy  y. 
Terrill,  Hardin,  490.0^  An  action  lies  against  a  judge  of  the  Stannary  Court  for  refusing 
a  plea  which  by  law  he  ouffht  to  haye  accepted.  3  Roll.  R.  498,  per  Jones,  Just,  emterU 
abuntibu* ;  but  for  this  yide  title  BilU  of  Exeeptione,  {b)  But  for  cormption  they  are 
punishable ;  the  judges  in  Westminster-ball,  properly,  by  impeachment  in  Parliament. 
1  Hawk.  P.  C.  350.  Inferior  judges  by  inforaialion,  attachment,  &c.,  for  which  yide 
the  heads;  also  the  head  of  Ojffiea  ana  Officers ;  and  1  Salk.  396,  where  per  Holt,  the 
Mayor  of  Hereford,  for  giying  judgment  for itis  own  lessee  in  ejectment,  was  committed.* 
/SCase  lies  against  an  officer  for  maliciously  executing  process  in  an  oppressiye  and 
unreasonable  manner,  with  intent  to  harass  and  oppress.  Rogers  y.  Brewster,  5  Johns. 
R.  135.  And  if  a  plaintiff*  direct  an  officer  so  to  act  as  cause  the  loss  or  destruction  of 
the  ffoods,  the  party  injured  may  sue  either  the  plaintiff  or  the  officer.  Jenner  ▼.  Joliffe, 
9  J<mns.  381.  So  where  any  damage  is  suffered  by  the  act  or  the  omission  of  an  officer. 
Bartlott  y.  Crozier,  15  Johns.  350.  See  S.  C.  in  error,  17  Johns.  439.  An  officer  haying 
a  warrant  for  a  militia  fine  refuses  to  take  the  property  tendered,  and  takes  a  horse 
with  the  ayowed  intent  of  yexin^  the  party,  is  liable  in  damages.  Rogers  y.  Brewster, 
6  Johns.  R.  135.  A  priyate  action  will  not  lie  against  a  public  officer  for  neglect  or 
misfeasance,  unless  plaintiff  has  suffered  damage.  Butler  y.  Kent,  19  Johns.  333.  See 
17  Johns.  439.  But  see  15  Johns.  350.  But  he  is  not  liable  for  mistake  or  want  of 
skill  if  acting  frofMi /(2e.    Seaman  y.  Patten,  3  Gaines*  R.  313.g^ 

*  As  to  the  immunity  of  the  judges  from  prosecutions,  yide  31  Ed.  3,  st.  4,  c.  17. 

If  the  plaintiff  declare  that  he  affirmed  a  plaint  of  deht  in  the  court 
of  B  against  C,  and  thereupon  caused  C  to  be  arrested,  and  that  the 
defendants  (being  the  mayor,  town-clerk,  and  jailer  of  B)  did  conspire  to 
delay  the  plaintiff  in  his  suit ;  and  in  part  of  his  said  debt  had  let  C  go 
at  large,  without  taking  any  part,  this  action  will  lie,  for  the  not  taking 
of  baU  is  not  the  cause  of  the  action,  but  the  conspiracy. 

Leon.  189. 

If  the  bailiffs  in  ancient  demesne  hold  plea  after  the  record  is  removed 
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in  hank^  by  which  the  tenant  loses  his  land  there  by  recovery,  be  may 

have  an  action  upon  the  case  against  them« 

14  £.  3, 39;  F.  N.  B.  93.  Like  point  Roll.  Abr.  93.  S.  P.  action  against  the  under 
stewaid  of  a  court  baron,  for  proceeding  after  a  corpus  cum  ccmsSl  delivered.  3  Leon.  99, 
adjudged.  Against  the  clerk  who  had  the  custody  of  a  record,  and  suffered  it  to  be  altered. 
Raym.  53 ;  Sid.  77 ;  Keb.  28,  346 ;  Vide  Ler.  64. 

If  an  escheator  returns  a  false  office,  contrary  to  what  was  found  by 
the  jury,  in  prejudice  of  the  party,  an  action  upon  the  case  lies  against 
him;  for  in  this  he  is  barely  an  officer,  and  not  a  judge. 

4  Inst  226;  9  H.  6,  60;  Roll.  Abr.  92. 

If  my  servant  is  robbed,  and  he  goes  to  a  justice  of  peace  and 
prays  to  be  examined  touching  the  robbery,  and  the  justice  refuses  to 
examine  him,  so  that  I  am  thereby  damnified,  and  cannot  proceed 
against  the  hundred,  I  shall  have  an  action  against  the  justice ;  for  the 
examination  by  him  in  this  case  is  not  as  a  judge,  but  as  a  particular 
minister  by  the  act  appointed  for  this  purpose,  {a) 

Leon.  323.    (a)  Stat  27 ;  Eliz.  c.  13.    But  for  this  vide  title  Jiutiee»  <f  the  Peace. 

{b)  If  a  summoner  of  the  ecclesiastical  court  falsely  and  maliciously 
colore  officii  sui  to  the  intent  to  scandalize  J  S  with  the  fame  of  incon- 
tinency  with  A,  and  to  put  him  to  expense  in  the  Ecclesiastical  Court, 
cites  J  S  to  appear  for  incontinency  with  A,  upon  which  J  S  appears, 
and  is  there  charged  by  the  judge  with  it,  and  upon  his  answer  dis- 
charged, by  which  he  is  put  to  expense ;  J  S  may  have  an  action  upon 
the  case  against  the  summoner  upon  such  a  declaration,  though  he  be 
an  officer  of  the  Ecclesiastical  Court ;  inasmuch  as  it  is  alleged  that  he 
cited  him  falsely  and  maliciously  et  colore  officii,  it  shall  be  intended 
diat  he  did  it  without  process. 

Roll.  Abr.  90;  Carlian  and  Mill.  Cro.  Car.  291,  S.  C. ;  Jones,  312.  S.  C.  (5)  Like 
point  in  an  action  against  churchwardens  for  such  a  presentment.  Cro.  Car.  285 ; 
Jones,  305,  S.  P.;  Roll.  Abr.  112,  pi.  9 ;  2  Mod.  52 ;  Vent.  86 ;  Sid.  463 ;  Lot.  292, 
S.P. 

(c)  If  a  minister  of  justice  hath  a  warrant  to  (rf)  attach  (e)  the  goods 
of  another,  and  can  do  it  and  does  it  not,  an  action  upon  the  case  lies 
against  him. 

(e)  3  Bulst.  212,  per  Coke,  C.  J. ;  Moore,  432,  S.P.  per  curiam,  (d)  So,  if  I  show  J 
S  to  the  sherifT,  and  giye  him  a  writ  to  arrest  him,  and  he  does  not.  Cro.  Eliz.  873, 
per  Walmaly.  (e)  f  ut,  if  upon  a  etqHOs  utlagtUum  before  mdgment,  the  sheriff  negclects 
to  extend  or  seize  goods,  &c.,  this  is  the  king's  loss,  and  the  party  shall  haye  no  action, 
though  it  was  objected,  die  sheriff  extending,  &;c.,  would  hare  been  a  means  to  force  the 
defendant  to  appear;  but  it  was  said,  that  if  it  had  been  shown  that  the  sheriff  might 
ha?e  taken  his  Dody,  &c.,  there  would  haye  been  inore  reason  to  support  the  action. 
3  Yeat  90. 

If  a  sheriff  makes  a  false  return,  as,  if  he  return  a  cepi  corpus  and 
paratum  habeo,  or  languides,  when  the  party  is  at  large  without  bail, 
an  action  on  the  case  lies  against  him  for  the  false  return :  but  if  he  had 
taken  bail,  though  the  party  does  not  appear  at  the  return  of  the  writ, 
yet  no  action  Ues  against  the  sheriff;  for  by  the  23  H.  6,  c.  9,  the  sheriff 
is  obliged  to  take  bail. 

For  this  yide  head  of  Sheriff  and  Bail  in  Citfil  Actioru ;  0  9  East,  298 ;  8  Conn.  102.  ^ 

If  the  sheriff  returns  the  tenant  summoned  in  a  real  action  where  he 
was  not,  by  which  he  (/)  loses  by  default,  an  action  Ues  against  him 
for  this. 
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36  Afl8.  48;  Roll.  Abr.  92.  But  to  what  actions  the  sheriff  is  liable,  vide  head  of 
Sheriff,  (f)  For  the  judgment  should  stand,  and  the  party  is  put  to  his  remedy  against 
the  sheriffT   Moor,  349 ;  Bro.  Action  nir  Gouc,  5 ;  Goulds.  128. 

[If  a  bailiff  remove  goods  off  the  premises  under  a  fieri  facias  before 
the  landlord  is  paid  his  year's  rent  pursuant  to  the  statute  8  Ann.  c.  17, 
case  lies  against  him ;  and  the  action  may  be  brought  at  the  suit  of  an 
administrator.]    0  See  Willes,  376.  ^ 

Palgrate  v.  Windham,  Stra.  dl3.    g  See  tit  Bent,  (K,)  8.|| 

If  at  the  petition  of  A,  and  the  rest  of  the  creditors  of  B^  a  conunission 
u^n  the  statute  against  bankrupts  is  issued  out  against  B,  and  there- 
upon the  commissioners  sit,  and  offer  interrogatories  to  C,  and  he  refuses 
to  be  examined,  and  by  them  thereupon  is  committed  to  prison,  and  the 
jailer  suffers  him  to  escape,  A  may  have  an  action  against  the  jailer  for 
this  escape. 

%  Roll.  Rep.  47.    But  for  this  vide  head  of  Bankrupts^  and  Jail  and  Jailer* 

[If  a  jailer  suffer  a  prisoner  upon  mesne  process  to  escape,  he  is  liable 
to  an  action  on  the  case,  though  the  prisoner  return  the  same  day  to 
the  prison,  and  the  plaintiff  proceed  to  final  judgment  against  him.] 

RayenscToft  v.  Eyles,  2  Wills.  294.  |  See  tit  Escape^  and  Jail  and  Jailer^  and 
8keHff,l    ^Vide  3  Hamm.348.gr  « 

If  a  warrant  upon  ^  fieri  facias  to  levy  a  debt  at  the  suit  of  J  S  be 
directed  to  ,an  under-bailiff  of  a  liberty,  ;and  he  by  virtue  thereof  levy 
the  debt,  and  after  conceal  the  writ  and  make  not  any  certificate  there* 
of,  an  action  on  the  case  lies  against  the  under-bailiff,  because  he  baa 
done  a  personal  tort. 

RolL  Rep.  78 ;  Roll.  Abr«  94.    Vide  head  ofAttaehmeni  aad  Bailiff. 

So,  if  a  distress  at  the  suit  of  A  issues  out  of  the  court  of  C,  directed 
to  J  S,  (who  is  not  the  usual  officer,}  to  distrain  the  cattle  of  B,  jlc,  or 
that  B  should  find  pledges  to  appear  at  tlie  next  court ;  and  thereupon 
J  S  distrains  the  cattle  of  B,  and  after  redelivers  them  to  B  without 
taking  sufficient  security,  &c.,  and  B  does  not  appear,  &c.,  an  action 
lies  against  J  S,  notwithstanding  he  is  no  known  officer,  but  pro  h&c  vice 
only. 

Latch,  159L    A^adged  upon  a  writ  of  error  cipoii  a  jadgsMnt  in  Cheney  Cooit. 

If  a  summoner  of  the  ecclesiastical  court,  upon  a  premonition  directed 
to  him  by  the  ecclesiastical  court,  to  warn  J  S  to  pay  certain  costs 
awarded  against  him  by  the  court,  returns  to  the  court,  that  he  hath 
warned  the  said  J  S,  by  which  the  said  J  S  is  exconmiunicated,  where, 
in  truth,  he  never  warned  him ;  J  S  may  have  an  action  upon  the  case 
against  him  for  this  false  retaim,  though  he  be  an  ecclesiastical  officer; 
for  the  excommunication  is  a  temporal  as  well  as  a  spiritual  disadvan- 
tage, as  during  its  continuance  he  cannot  bring  an  action,  and  is  liable 
to  an  excommunitatio  capiendo. 

Roll.  Abr.  98 ;  d  Bulst  266 ;  M^r,  835 ;  12  Co.  128 ;  RolL  R^.  68,  &  G. ;  a^JudgeA 
between  Powle  and  Godfrey. 

If  Si  fieri  facias  de  bonis  ectlesiasticis  of  J  S  be  directed  to  the  bishop 
of  E,  and  he  return  ^uod  nulla,  kahel  bono  ecdesiasticoj  which  if  false^ 
an  action  on  the  case  lies  againsft  the  bidiop  for  this  IS&lse  retiiitL 

Sid.  276;  Keb.  947;  0 1  Salk.  3S0;  Ld.  Raym.  365.| 
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If  upon  a  mandamus  to  restore  J  S  to  his  place  of  a  burgess  of  P, 
vdcauiam  nobis  sign\f.j  the  mayor,  &c.;  return  a  good  cause,  the  mat- 
ter of  which  is  false,  an  action  lies  for  the  false  return. 

II  Co.  99.  James  Bagge's  ease,  per  curiam.  So,  an  action  lies  against  tiie  mayor 
aad  oommonaltj  of  L  for  making  a  false  certificate  of  a  custom.  Hob.  87.  So,  against 
the  surrogate  of  a  bishop,  who  makes  a  false  return  as  to  the  custom  of  choosing  church- 
waideos.  3  Lev.  363 ;  Tide  Carth.  337;  3  Salk.  43d,  pi.  1,  430,  pi.  5 ;  Ld.  Raym. 
391 ;  Tide  tit.  Mandamus,  [And  note^  that  remilarly  an  action  on  the  case  is  the  proper 
lemedy  for  all  false  returns.    Doug.  Id3, 154.  J 

If  the  plaintiff  declares,  that  within  the  city  of  London  there  is  an 
ancient  bridge,  and  that  by  custom  of  the  said  city  two  ojflicers  to  look 
after  it,  called  bridge-masters^  by  the  citizens  at  a  common  hall 
assembled,  have  been  yearly  chosen  or  continued ;  and  that,  if  one  of 
them  within  the  year  hath  died,  another  for  the  remainder  of  the  year 
hath  always  been  chosen  as  aforesaid,  and  that  there  are  certain  fees 
and  profits  belonging  to  the  said  office ;  and  that  A  and  B  were  elected 
to  this  office ;  that  A  during  his  said  year  died,  and  upon  a  hall,  by  the 
defendant  (being  then  lord  mayor)  called  for  the  election  of  a  bridge- 
master  in  the  place  of  A,  then  and  there  the  plaintiff,  and  one  J  S,  as 
competitors  stood  for  the  said  office  ]  and  thereupon  the  question  did 
arise,  who  had  the  greater  number  of  electors ;  and  the  plaintiff  did 
a?er  his  number  to  be  the  greater;  and  thereupon  did  request  the 
defendant,  that  according  to  the  custom  they  might  go  to  the  poll,  but 
the  defendant  did  refuse  to  number  the  polls,  and  made  proclamation 
that  the  electors  should  depart,  and  discharged  the  court,  and  J  S  was 
sworn ;  per  quod  the  plaintiff  lost  the  profit  of  the  place,  &c.,  this  action 
lies  as  well  for  this  (a)  injurious  prerention  of  him  from  obtaining  the 
oflke,  as  for  a  hinderance  of  him  in  the  execution  thereof;  for  qui  rfe- 
Hfuit  medium  destruit  Jinem. 

Tent.  25, 26  ;  between  Tampr  vai  Sir  Ssmoel  Sterling,  adjnd^  per  totam  curiam 
Nt  VaoghaB,  «nd  Vent.  B06,  S.  O.4  upon  a  writ  of  error  in  A.  K.  affinned  per  Utam 
Mrisa.  9  Lev.  M,  S.  C.  And  there  the  eostom  was  ^d,  that  if  the  electors  wore  so 
dirided,  that  the  piuralitj  coald  not  be  known  by  the  view,  the  mayor  ought  to  giant 
^  poll,  and  that  the  doctors  were  so  divided,  &c.  And  adjudged  per  cur,  prmier 
rsttgfton,  that  the  action  lay ;  though  it  was  not  averred  that  he  would  have  been 
tieetod  if  the  poft  had  been  grastted ;  tor  the  mayor  did  not<io  his  duty,  aad  the  per  quod 
W  lost  the  profits  of  his  pbcs  is  aaffident  after  verdict,  (a)  if  uoen  a  writ  dc  eoromaiore 
digend,,  the  shenfT  will  not  retam  hun  wmenet  who  is  ohoseo  by  uie  ina|or  pait,  an  aeticn 
lieflL  2  Vent.  36;  vide  2  SidL  168,  169,  &c ;  3  Keb«  664,  859.  Diversity  betweeo  aa 
office  of  government  and  an  office  of  profit. 

A  declare  that  the  king's  writ  issued,  end  was  delivered  to  the  sheriff 
of  Bucks,  for  election  of  members  of  parliament  in  his  county ;  that  the 
sheriff  made  out  his  precept  to  the  defendaiats,  being  constables  of  the 
borough  of  Aylesbury,  for  the  election  of  two  burgesses  for  that  borough^ 
which  was  delivered,  and  the  burgesses  duly  assembled  to  choose,  &C9 
and  that  the  plaintiff  l)eing  duly  qualified,  &c.,  and  ready  to  give  his 
voice  for  L  and  M  to  be  burgesses,  &c.,  the  defendants,  knowing  the 
premises,  maliciously  obstructed  him,  and  would  not  aJIow  or  receive 
it,  and  that  without  his  voice  two  burgesses  wore  chosen ;  it  was  ad- 
judged after  a  verdict  for  the  plaiutiff  in  B.  R.  by  three  judges  against 
Hok,  C.  J.,  that  the  mxsXixm  did  not  lie.  Their  chief  reasons  were,  that 
this  was  a  parliamentary  offence,  and  properly  inquirable  there ;  that 
to  detemune  it  heee  nigixt  oocaoocL  a  (dashing  of  jurisdictions;  diat  it 
didtutappear  tiiai  the  party  had  suffisiedasy  injury;  that  to  edknr  of 

M 
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such  actions  would  create  a  multiplicity  of  actions,  to  the  great  prejudice 
of  officers ;  and  per  Gould,  J.,  the  officer  is  a  judge,  and  therefore  not 
liable  to  an  action ;  and  per  Powis,  J.,  he  is  quasi  a  judge,  and  therefore 
has  a  distinguisliing  power  who  to  admit  and  who  to  refuse. 

Salk.  20,  21,  &c.;  Ld.  Rajm.  938,  &;c.;  3  Salk.  17, 8;  St.  Tri.  89;  Gas.  Temp. 
Holt,  524 ;  6  Mod.  45,  &c. ;  Ashby  v.  White  et  al.  adjudged  by  three  judges,  eonird 
Holt,  C.  J.,  who  held,  that  for  every  injury  an  action  lay;  that  this  was  an  injury  done 
the  plaintiff,  as  it  deprived  him  of  the  greatest  privilege  a  subject  has,  which  is  that  of 
consenting  to  those  laws  by  which  he  is  to  be  bound ;  that  the  parliament's  having  a 
jurisdiction  is  no  objection,  especially  in  this  case,  where  the  grievance  is,  that  the  party 
IS  not  represented ;  that  the  officer  is  neither  a  judge,  nor  quasi  a  judge;  that  the  multi- 
plicity of  actions  is  no  objection ;  for  if  a  man  will  multiply  wrongs,  it  is  but  reasonable 
that  actions  should  be  multiplied,  &c.  And  note ;  the  judffment  was  reversed  in  the 
House  of  Lords,  according  to  Holt's  opinion:  Trevor,  C.  J.,  and  Price,  and  sixteen 
lords  concurred  with  the  judges  of  B.  R.,  the  rest  of  the  judges  and  fifty  lords  concurred 
with  Holt.  {To  support  the  action,  the  rejection  of  the  vote  must  be  laid  and  proved  to 
be  wilful  and  malicious.  If  it  arose  merely  from  error  of  judgment,  the  action  will  not 
lie.  1  East,  555;  Harman  v.  Tappenden,  lb.  563,  n;  Drewe  v.  Coulton;  Buller,  64. 
And  see  2  Mass.  T.  Rep.  236;  Kilham  v.  Ward,  lb.  244,  n;  Gardner  v.  Ward.} 
(b)  Vide  Lutw.  88;  Faresl.  13;  2  Salk.  502,  pi.  1,  504,  pi.  1,  505.  That  no  action  on 
the  case  will  lie  for  a  false  return  of  a  member  of  parliament ;  but  for  this  see  Court  of 
Parliament^  and  statute  7  &  8  W.  3,  c.  7.  See  too  3  Wooddes.  208,  209 ;  {and  Willes, 
597,  606 ;  Myddleton  v.  Wynn,  1  East,  564,  n.}  ||  1  Bro.  P.  Ca.  62,  S.  C.  But  thou^ 
the  judgment  was  reversed  in  the  House  of  Lords,  yet  the  lords  did  not  proceed  upon 
the  broad  ground  which  Lord  Holt  had  taken  in  the  court  below.  Lord  Holt  had  in- 
sisted that  the  action  lay  for  the  mere  obstruction  of.  the  rights ;  but  the  lords,  in  the 
justification  of  their  conduct,  which  was  supposed  to  be  wntten  by  Lord  Holt,  put  it 
upon  a  different  principle,  the  wilfulness,  the  maliciousness  of  the  act.  8  St.  Tr.  1529. 
And  subsequent  cases  have  considered  malice  as  of  the  very  essence  of  actions  of  this 
kind,  and  upon  that  principle  judges  have  adopted  the  decision  of  the  lords  in  this  case. 
Harman  v.  Tappenden,  1  East,  555 ;  Drew  v.  Colton,  lb.  563 ;  Mil  ward  v.  Sargent,  lb. 
667 ;  Cullen  v.  Morris,  2  Stark.  R.  577.  || 

II  In  case  against  the  sheriff  of  Suffolk,  the  declaration  charged,  that 
the  defendant  maliciously  intending  to  deprive  him  of  the  office  of  knight 
of  the  shire^  made  a  (Jouhle  return.  Upon  a  trial  at  bar,  Twisden, 
Rainsford,  and  Wylde  held,  and  so  directed  the  jury,  that  if  the  return 
were  made  maliciously,  they  ought  to  find  for  the  plaintiff;  which  they 
did  with  800/.  damages.  On  motion  in  arrest  of  judgment,  Hale,  C.  J., 
being  in  court,  he,  Twisden,  and  Wylde,  J.,  held,  that  forasmuch  as  the 
return  was  laid  to  be  falso  et  tnaliiiose  et  ed  intentione  to  put  the 
plaintiff  to  charge  and  expense,  and  so  found  by  the  jury,  the  action  lay. 
Judgment,  however,  was  reversed  in  the  Exchequer  Chamber,  and  that 
judgment  of  reversal  affirmed  in  parliament.  This  reversal  gave  occa- 
sion to  the  act  of  7  &  8  W.  3,c.  7,  which  should  seem  to  be  a  declaratory 
act,  and  which  gives  an  action  against  the  returning  officer  for  all  false 
returns  wilfully  made,  suid  for  double  returns  falsely ,  wHfully^  and 
maliciously  made. 

Bamardiston  v.  Soame,  2  Lev.  114;  PoUexf.  470;  3  Ley.  30;  1  Lutw.  89;  7  St. 
Tr.  422;  8St.Tr.  102. 

An  action  on  the  case  lies  against  a  commissioner  of  the  lottery  for 
not  adjudging  a  prize  to  the  holder* of  a  ticket  entitled  to  receive  it.|l 
Schinotti  v.  Bumstead,  6  Term  R.  646. 

8.  Where  Case  will  lie  for  Torts  and  Injuries  committed  by  Persons  contrary  to  the  Duty 

of  their  Trades  and  Callings, 

If  a  man(o)  delivers  goods  to  a  common  carrier,  (b)  to  carry  them  to 
a  certain  place,  if  he  loses  them,  an  action  uvon  the  case  lies  against 


ACTIONS  ON  THE  CASE.  135 

(F)  For  Injuries  to  a  Man's  Peison,  Property,  &c    / 

him;  for  by  the  common  custom  of  the  reahn  he  ought  to  carry  them 

safely. 

RoU.  Abr.  S.  Vide  for  this  title  Carrier,  and  head  of  TVover  and  Conoernon,  (a)  An 
action  lies  against  a  ferryman  that  refuses  to  earry  passengers.  Hardr.  163.  Vide  a 
special  declaration  against  a  letter-carrier  for  the  non-delivery  of  a  letter  deliyered  out  to 
him  at  the  general  post-office.  Rob.  Ent  103.  (b)  Sg,  against  a  lighterman,  master 
of  a  ship,  or  owners.  Roll.  Abr.  2 ;  3  Lev.  69 ;  Hob.  25.  That  the  undertaking  makes 
him  a  common  carrier.  Cro.  Jac.  262 ;  Sid.  245.  Vide  head  of  Bailment,  So,  if  they 
an  damaged.  Palm.  523.  So,  if  he  be  robbed  of  them.  4  Co.  84;  2  Saund.  380. 
[The  earner  is  liable  for  every  accident,  except  by  the  act  of  God,  or  of  the  king's  ene- 
mies. 1  Term  R.  33.]  ^  Common  carriers  are  liable  for  every  injury  happening  to 
proDCity  intrusted  to  their  care,  unless  it  be  caused  by  inevitable  accident,  (the  act  of 
Goa,)  by  pnblic  enemies,  or  by  the  owner  of  the  property.  6  John.  160 ;  10  John.  107 ; 
8S.&  K.  533;  1  Dev.  &  Bat  273;  1  Conn.  487;  2  Baiiey,  157;  3  Munf.  239;  Har- 
wr,  469 ;  Peck,  270 ;  4  N.  H.  Rep.  304 ;  7  Yerg.  340 ;  Story's  Bailm.  f  490 ;  5  Bingh. 
R.  217 ;  2  Kent  Com.  470.  In  Louisiana,  the  rule  of  the  civil  law  as  to  the  responsi* 
bility  of  carriers  prevails.  Civil  Code,  B.  3,  u  1,  c.  3,  §  2.  Inevitable  accidents  are 
an  excuse  to  common  carriers  for  not  delivering  the  goods  within  the  time  agreed  upon. 
14  Wend.  315.  gf 

So,  if  an  innkeeper  refuses  to  entertain  a  guest  on  pretence  that  his 
bouse  is  already  full,  an  action  on  the  case  lies  against  him :  so^  if  the 
goods  of  his  guest  are  stolen  or  lost  in  his  house,  &c. 

Roll.  Abr.  3,  4.  But  for  this  vide  head  of  Inns  and  Innkeepers,  /SVide  Hayw.  N. 
C.  R.  41 ;  14  John.  175;  1  Yeates  R.  34;  2  Kent  Com.  461 ;  Story  on  Bailm.  |  476.  gf 

[So,  if  a  man  suffer  materially  from  the  neglect  or  ignorance  of  a 
common  surgeon  or  apothecary;  alitor  j  if  of  a  person  not  making  pub- 
lic profession  of  such  business,  for  it  was  the  plaintiflF's  own  folly  to 
trust  to  one  who  was  unskilled ;  however,  upon  an  express  undertaking, 
the  action  would  lie,  even  in  that  case.] 

Ld.  Raym.  314;  1  Danv.  77.  ||  Scare  v.  Prentice,  8  East,  347.||  So,  where  a  sur- 
geon and  an  apothecary  broke  the  callus  of  the  plaintiff's  leg  after  it  was  formed,  it 
appearing  that  it  was  done  by  their  going  out  of  the  common  course  of  practice,  and 
in  making  an  experiment  with  a  new  instrument.  Slater  v.  Baker  and  Stapleton, 
3  WUs.  359. 

If  a  smith  refuses  to  shoe  my  horse,  or  if  he  pricks  him,  an  action  on 
the  case  lies  against  him.  {a) 
(a)  Kelw.  50;  Roll.  Abr.  91;  Saund.  312. 

So,  if  a  farrier  kills  my  horse  with  bad  medicines,  or  by  neglect  in 
earing  him ;  an  action  on  the  case  lies,  without  any  express  promise. 

Roll.  Abr.  10,  93 ;  19  H.  6, 49.  That  an  action  lies  against  a  barber  for  shaving  the 
plaindflf  negHgenier  et  inartifieiaHUr.  2  Bulst.  333.  Vide  Hob.  211;  11  Co.  54; 
oennd.  312,  that  before  5  Eliz.  c.  4,  no  man  was  restrained  from  exercising  any  trade; 
bat  he  that  performed  it  falsely  and  insufficiently  was  answerable  in  an  action.  [An 
action  cannot  be  maintained  against  a  carpenter  simply  as  such,  and  without  any  express 
consideration,  for  an  injury  sustained  in  consequence  of  his  not  entering  upon  a  piece 
of  work  he  had  engaged  to  perform.    Elsee  v.  Gatward,  5  Term  R.  143.] 

If  a  client  receives  an  injtiry  by  the  negleot  or  fraud  of  his  attorney, 
an  action  lies ;  (i)  as,  if  an  attorney  suffers  judgment  to  go  against  his 
client  by  nil  dicity  when  he  had  a  warrant  to  plead  the  general  issue ; 
(c)  so,  if  in  a  plea  of  land  he  makes  default ;  (d)  or,  if  an  attorney  by 
collusion  with  J  S,  and  without  any  warrant  from  me,  appears  for  me 
in  an  action  of  trespass  at  the  suit  of  J  S,  and  suffer  the  inquest  to  pass 
against  me  by  default,  whereupon  J  S  recovers  against  me,  I  may  have 
an  action  on  the  case. 

TidetiLJUafnaf.  (5)  Winch.  90;  /0 15  Mass.  316;  2  Chipm.  117;  1  yern.73.gr 
(c)  RolL  Abr.  95.  {d)  F.  N.  6.  96 ;  Cro.  Jac.  695 ;  Dyer,  362 ;  Stile,  436 ;  2  Sid.  171 ; 
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Comb.  3.  And  ^  Whether  the  judgment  should  not  be  vacated.  Cro.-Jac  344,  695; 
3  Inst.  123;  Keb.  89 ;  2  Roll.  Abr.  734.  Where  case  will  lie  against  a  counsellor,  vide 
Roll.  Abr.  10, 91.  ||  Blackstone  expressly  lays  it  down,  '*  An  advocate  or  attorney  that 
betray  the  cause  of  their  client,  or  being  retained  neglect  to  appear  at  the  trial,  by  which 
the  cause  miscarries,  are  liable  to  an  action  on  the  case  for  a  reparation  to  their  injured 
client."  Book  3,  c.  9,  p.  164;  Finch's  Law,  p.  188.  And  in  the  Year-Book,  11  Hen.  6, 
34,  65,  it  is  laid  down,  "  If  one  retains  counsel  and  give  him  his  fee  to  assist  in  the  pur- 
chase of  a  manor,  if  he  becomes  counsel  for  another,  or  discovers  his  council,  case 
lies;"  which  is  cited  by  Lord  Hale,  F.  N.  B.  94,  noid.  And  in  the  Year-Book,  14  Hen. 
6,  pi.  18,  it  is  laid  down  by  Paston,  J.,  '*If  a  sergeant-at-law  undertake  to  plead  my 
cause,  and  do  it  not,  or  plead  it  otherwise  than  I  inform  him,  whereby  I  incur  damage, 
an  action  on  the  case  lies ;"  which  is  cited  Bro.  Abr.  Action  sur  h  Case,  p.  69 ;  Roil. 
Ahr*  Jictian  eur  U  Caee^  6,  7,  8;  and  Com.  D'lg.Jietion  on  the  Com  for  Deceit.^  (A,)  5; 
and  see  Broke  y.  Montagu,  Cro.  Jac.  90,  ace. ;  Harrison  v.  Lumley,  2  Yes.  R.  488,  per 
Lord  Hardwicke;  and  Bradish  v.  Gee,  Ambl.  229.  In  the  above  instances  there  seems 
to  have  been  a  breach  of  faith  in  the  counsel's  conduct,  and  not  mere  negligence  or  un- 
skilfulness.  And  in  Fell  v.  Brown,  Peake's  Ca.  96,  Lord  Kenyon  held,  that  an  action 
did  not  lie  against  a  barrister  for  unskilfully  and  negligently  settling  a  bill  in  Chancery, 
whereby  it  was  referred  for  scandal  and  impertinence,  and  the  plamtiff  obliged  to  pay 
the  costs.  In  this  case  the  Court  of  Chancery  may  order  the  counsel  to  pay  the  costs. 
Beame's  Ord.  167;  Mitford's  Plead.  39.— In  Turnery.  Phillips,  Peaks  Ca.  122,  where  an 
action  was  brought  against  a  counsel  to  recover  back  a  fee  paid  him,  on  the  ground  that 
he  had  not  attendeiTthe  trial.  Lord  Kenyon  expressed  nimself  strongly  against  the 
action,  and  it  was  settled.  This,  however,  is  no  authority  that  the  plaintiff  might 
not  haye  sued  the  counsel  specially,  showing  a  damage  from  his  non-attendance, 
which  seems  the  proper  remedy  in  such  a  case,  and  not  an  action  to  recover  back  the 
fee.g 

[It  was  holden  to  lie  against  an  attorney  for  not  charging  a  person  in 
execution  at  his  client's  suit  according  to  the  terms  of  a  rule  of  court, 
though  it  seemed  to  be  rather  an  error  of  judgment  than  any  actual 
negligence.] 

Russell  y.  Palmer,  2  Wils.  325.  ||  See  Pitt  y.  Yalden,  4  Burr.  2060 ;  Lee  y.  Ayrton, 
Peake's  Ca.  1 18.||  /8  An  attorney  is  required  to  deliver  an  execution  to  an  officer  within 
thirty  days  after  judgment  recovered,  and  he  is  answerable  to  his  client,  if  an  attach- 
ment is  lost  by  such  neglect.  Phillips  v.  Bridge,  11  Mass.  246.  And  whenever  the 
attorney  disobeys  the  lawful  instructions  of  his  clients,  and  a  loss  ensues,  the  attoniej 
is  responsible  for  that  loss.  Gilbert  v.  Williams,  8  Mass.  51.  See  Ex'rs.  of  Smedes 
T.  Elmendorf,  3  Johns.  R.  185.^^ 

II  An  attorney  -employed  to  purchase  an  annuity  was  held  not  hable 
to  his  client  for  not  advising  him  that  the  annuity  was  void  under  the 
enrolment  act,  when  the  courts  had  not  at  that  time  decided  on  constru- 
ing the  act  in  such  a  manner  as  to  render  it  void, 
aikie  y.  Ohandless,  3  Camp.  17. 

An  attorney  is  not  liable  except  for  crassa  negligentia.  not  for  a  mis- 
construction of  an  obscure  rule  of  court 
Laidler  y.  Elliott,  3  Bam.  &  C.  738. 

If  an  attorney  employed  for  the  vendor  of  an  estate,  in  taking  coun- 
sel's opinion  on  the  title,  omit  to  state  certain  material  deeds  in  the 
chain  of  title,  and  wrongly  state  a  party  to  be  seised  in  fee  when  he 
was  not  so,  and;  in  consequence  thereof,  the  counsel  advises  that  the 
title  is  good,  and  he  would  have  advised  otherwise  had  he  known  of  the 
deeds  omitted ;  these  facts  are  sujQScient  to  justify  a  jury  in  finding  the 
attorney  guilty  of  negligence,  so  as  to  sustain  an  action. 

Ireson  v.  Pearman,  3  Bam.  &  C.  799. 

Where  an  attorney  for  the  plaintiff  suffered  the  cause  to  be  called  on 
without  previously  ascertaining  whether  a  material  witness  whom  the 
plaintiff  had  undertaken  to  bring  into  court  had  arrived,  in  consequence 
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of  which  the  plaintLBT  was  nonsuited,  it  was  held,  that  in  an  action  for 
Degiigence  it  was  properly  left  to  the  jury  to  say  whether  he  had  used 
reasonable  care  in  conducting  the  cause ;  and  the  jury  having  found  in 
the  negative,  the  court  refused  to  disturb  the  verdict.  || 
Reeve  t.  Righy,  4  Bam.  &  A.  dOS. 

(G)  Where  an  action  on  the  Case  will  lie  for  a  Nuisance,  and  therein  of  the  Inoonye- 

nience  of  multiplying  Actions. 

It  is  clearly  agreed,  that  for  a  common  nuisance,  which  is  an  offence 
against  the  public,  either  by  doing  a  thing  which  tends  to  the  annoy- 
ance of  all  the  king's  subjects,  or  by  neglecting  to  do  a  thing  which  the 
common  good  requires,  no  action  on  the  case  will  lie ;  for  this  would 
create  a  multiplicity  of  actions,  one  man  being  as  well  entitled  to  bring 
an  action  as  another ;  and  therefore  in  such  cases  the  remedy  must  be 
by  indictment  at  the  suit  of  the  king. 

Vide  head  of  Autsaneet,  Co.  Lit.  56,  a;  Roll.  Abr.  88, 110;  3  Roll.  Abr.  140, 141 ; 
Moor,  180;  4  Co.  18;  9  Co.  113;  2  Brownl.  147;  Vaagh.  341 ;  Cro.  Eliz.  664;  3  Mod. 
894;  Carth.  191,  451;  Ld.  Raym.  486 ;  Salk.  15,  pi.  17.  ySlBinn.  463;  4  Wend. 
9;  3  Yeates,  417.gf  {One  who  has  a  private  way  oy  grant  may  maintain  an  action 
against  the  owner  of  the  land  for  obstructing  it,  though  the  same  may  have  become  a 
public  way  by  long  use.  He  may  rest  on  his  own  title,  and  need  not  resort  to  a  general 
light,  which  may  possibly  be  disputed  by  conflicting  eyidence.  8  East,  4,  Allen  y.  Os- 
mond.} 

But,  if  by  such  a  nuisance  I  suffer  a  particular  damage,  as,  if  by 
stopping  up  a  highway  with  logs,  &c.,  my  horse  throws  me,  by  which  I 
am  wounded  or  hurt,  an  action  lies. 

Co.  Lit.  56;  Cro.  Jac.  446;  Keb.  847;  3  Jones,  157.  Tide  the  authorities,  auprd. 
Vide  Carth.  191,  451 ;  Salk.  15,  pi.  17,  what  shall  be  Such  a  special  damage  as  will 
maintain  the  action. 

n  An  action  does  not  lie  by  an  individual  for  an  injury  sustained  in 
consequence  of  a  county  bridge  being  out  of  repair. 

Russell  T.  Devon,  3  Term  R.-  667.  0  Every  one  who  suffers  actual  damage,  direct  or 
eooaequential  from  a  common  nuisance^  may  maintain  an  action  for  his  own  particular 
Injury,  though  there  be  others  equally  damnified.  Lansing  v.  Smith,  4  Wend.  9;  see 
HaghesT.  fieiser,  1  Binn.  463.  It  is  not  ereiy  obstruction  that  is  a  nuisance;  wood 
lor  use,  stones,  bricks,  Ace.,  for  building,  goods  for  storage,  &c.,  may  remain  a  reasona- 
ble time  in  the  street  without  being  considered  a  nuisance.  Comins  y.  Passmore,  1  S. 
and  R.  219.gf 

If  A,  or  his  servants,  in  repairing  his  house,  place  a  quantity  of  lime 
in  the  road,  whereby  B.'s  carriage  is  overturned,  A  is  answerable  in  an 
action  on  the  case. 

Bush  T.  Steinman,  1  Bos.  &  Pull.  404. 

So,  if  the  servants  of  a  water-works  company,  in  laying  down  pipes, 
leave  rubbish  in  the  street,  without  any  light  or  watchman  to  warn  pas- 
sengers, and  a  coach  driven  by  the  plaintiff  is  thereby  overturned,  and 
plamti£f 's  leg  broken,  the  company  are  liable  to  an  action. 

Matthews  ▼.  West  London  Water-works  Company,  3  Camp.  403;  Jones  y.  Bird,  6 
B.  &  A.  837 ;  and  see  1  Stark.  189 ;  but  see  Harris  v.  Baker,  4  Maule  &  S.  27. 

So,  if  the  owner  of  a  house  do  not  properly  fence  in  his  area,  so  as  to 
be  safe  for  passengers,  and  the  plaintiff  falls  down  the  area  and  is  hurt, 
the  owner  is  answerable ;  and  it  is  no  excuse  that  when  he  took  the 
house,  and  as  long  back  as  can  be  remembered,  it  was  in  the  same 
state. 

Coopland  y.  Haidingham,  3  Camp.  398. 

YoL.  h — 18  M  2 
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So,  if  the  owner  of  a  vessel  wbidi  is  sunk  in  a  navigable  river  neglect 
to  place  a  buoy  over  the  wreck,  and,  in  consequence,  the  barge  of  an- 
other strikes  on  it  and  is  damaged,  he  is  liable  to  his  action,  ^d  this 
although  he  may  have  placed  a  watchman  near  the  spot  to  point  out 
the  danger.  II 

Harmond  y.  Pearson,  1  Camp.  516. 

Also,  an  action  lies  for  continuing  a  nuisance ;  as,  where  for  erecting 
a  nuisance,  2  di^  Febr.j  the  defendant  pleaded  a  prior  action  brought 
for  electing  a  nuisance,  20  die  Mariii^  and  a  recovery  thereupon,  and 
averred  these  to  be  the  same  nuisance  and  erection :  on  demurrer  the 
plaintiff  had  judgment;  for,  though  he  cannot  have  a  new  action  for  the 
same  erection,  yet  he  may  for  continuing  the  same  nuisance. 

Balk.  10,  pi.  3;  Carth.  465;  Ld.  Raym.  370. 

(H)  Where  an  Action  on  the  Case  will  lie  for  a  Conspiracy,  and  oppresdve  Proceediogs 

in  Prosecutions  and  Suits  at  Law. 

It  seems  agreed,  that  for  a  fetlse  and  malicious  prosecution  for  any 
crime,  {a)  whether  capital  or  not,  by  which  the  party  may  be  put  in 
peril  of  his  life,  suffer  in  his  hberty,  reputation,  or  property,  (6)  an  action 
on  the  case,  in  nature  of  a  writ  of  conspiracy,  lies ;  whether  the  prose- 
cutor proceeded  so  far  as  actually  to  exhibit  an  indictment,  on  which 
the  party  was  acquitted,  or  not. 

Roll.  Abr.  lis.    Seyeral  cases  to  this  purpose,    (a)  How  far  the  prosecation  must  be 
fiilse  and  malicious,  and  without  probable  cause  of  suspicion,  Tide  Cro.  Eliv.  70, 134 ; 
Leon.  107;  Kelw.  81;  Moo.  600;  Danv.  213;  and  Salk.  15;  where  pet  Holi,  C.  J., 
that  diis  action  is  not  to  be  favoured,  because  it  deters  men  from  prosecutingr;  And,  there- 
fore, if  the  grand  jury  find  the  bill,  the  defendant  shall  not  be  obliged  to  diow  a  proba- 
ble cause,  but  it  shall  lie  on  the  plaintiff's  side  to  prove  an  express  rancour  and  malice. 
Qumre^  How  far  the  modem  practice  of  granting  a  copy  or  the  indictment  upon  an 
acquittal,  makes  it  necessary  that  such  copy  should  be  produced,  in  order  to  pmve  it  a 
fiilse  and  malicious  prosecu&on.    And  vide  Carth.  416;  Ld.  Raym.  374;  18  Mod.  908, 
91 1 ;  5  Mod.  394,  405,  408.    [A  copy  of  the  record  of  the  acquittal  granted  by  the  eouC 
must  be  produced  in  oider  to  support  an  action  for  a  malicious  prosecution  of  a  ftUmifi 
but  in  the  case  of  misdemeanors  the  practice  is  different.    1  Black,  ft.  385.]    |  It 
seems  not  sufficient  to  produce  the  original  indictment,  because  it  does  not  prove  the 
caption.   3  Esp.  Ca.  37.    See  10  Bam.  &  C.  70.    If  the  prosecution  was  before  a  mar 
gistrate,  the  proceedings  should  be  produced;  or  if  they  have  been  lost,  secondaiy 
evidence  should  be  given.   2  Bam.  &  C.  496.||  /gSee  The  People  v.  Plyrton,  2  Caines, 
903.^   (6)  It  has  been  holden,  that,  for  exhibiting  an  indictment  which  only  affected  a 
man's  property,  no  action  lay  if  the  indictment  were  insuffieient,  or  the  bill  found  igm^ 
ramus  by  the  grand  jury.    Vide  Danv.  208,  and  209,  several  cases  put  pro  and  con. 
And  Salk.  15,  in  marine,  that  in  an  action  on  the  case  for  maliciously  procuring  H  to 
be  indicted  for  exorcism?  the  trade  of  a  badger  without  license,  per  quod  he  was  put  to 
great  expense;  in  which  it  was  agreed  that  the  indictment  was  msufficient;  it  was 
resolved  by  Parker,  C.  J.,  and  the  whole  court,  upon  great  consideration,  that  there  was 
no  reason  tor  this  diversity  between  a  malicious  prosecution  upon  a  good  indictment  and 
upon  a  bad  one;  and  that  this  action  will  lie  as  well  for  damaees  by  expense,  as  by 
scandal  or  imprisonment,  though  the  indictment  be  insufficient.    Hil.  12  Ann. ;  Jones  and 
Gwin,  10  Mod.  148,  914.    [Gilb.  Gas.  186;  Slra.  691,  977;  Ca.  temp.  Hardw.  54;  4 
Term  R.  247,  ace,']    ||  This  was  confirmed  in  Pippet  v.  Heam,  5  Barn.  &  A.  634.    The 
mere  return  of  ignoramusy  where  the  indictment  contains  no  scandal,  and  where  the 
defendant  has  suffered  no  imprisonment,  no  special  damage,  will  not  of  itself  support 
the  action  without  proof  of  express  malice.    Byne  v.  Moore,  5  TaunL  187.    Std  vide  4 
Bam.  &  C.  23.    ^  in  a  civil  suit,  damages,  and  not  the  conspiracy,  is  the  ground  of  the 
action.  7  Cowen,  445;  2  Hall,  277;  17  Mass.  186;  8  Wend.  676;  vide  1  Binn.  179.^ 
Nor  can  malice  be  inferred  so  as  to  sustain  the  action  from  the  mere  fact  of  the  plaintiD 
having  been  acquitted  for  want  of  the  prosecator^s  appearing  when  called  for.     Purcell 


ACTIONS  ON  THE  CASE.  IH 

(H)  For  Conspiraefj,  oppressire  Proeecutions,  kc, 

▼.  M'Nanm,  9  East,  361 ;  and  see  14  East,  303 ;  1  Camp.  304.  If  some  of  tfceeharges 
im  the  indktmeBt  are  malieioiisly  *preferTe<l,  though  otheis  are  not  so,  the  action  lies. 
Reed  t.  Tajloi,  4  Taunt  616.  And  it  is  no  answer  that  the  defendant  did  what  he  did 
by  the  advice  of  coansel,  if  the  opinion  was  ill-founded,  or  if  the  facts  were  improperry 
stated  to  coansel.  Hewlett  v.  Crutchley,  5  Taant.  377 ;  and  see  3  Bam.  &  C.  693.  || 
fHie  aetioii  may  be  brou^t  by  a  hasband  for  the  expense  of  defending  his  wife.  3  SCra. 
977.  id  It  seems  that  in  this  action  it  is  not  necessaiy  to  declare  Sial  the  conspiracy 
was  without  probable  cause.  Griffith  v.  Ogle,  1  Binn.  173.  It  is  sufficient  to  char^ 
the  defendants  with  a  conspiracy  falsely  and  maliciously  to  accuse,  &c.  lb.  And  if 
the  accusation  be  of  a  crime  indictable,  damage  is  implied,  though  narr.  does  not  allege 
iL  lb.  The  measure  of  damages  for  fraudulently  withdrawing  defendant's  foods  from 
ascaliAn,  is  their  Talue,  and  not  the  amount  of  the  execution.  Penrod  ▼•  Mitchell,  8 
S.&R.  533.^ 

[If  the  action  be  brought  against  aeveral,  and  one  only  be  found 
guilty,  it  is  sufficient ;  for  there  is  a  great  difference  between  the  action 
on  the  case  in  the  nature  of  conspiracy,  and  the  writ  of  conspiracy  at 
eommon  law;  for  in  tliis  case,  the  damage  sustained  is  the  ground  of 
the  action. 

Cardi.  416;  Bull.  NL  Pri.  14.  But  see  a  doubt  in  this  ease  by  Saunders,  ^heie  te 
deelantioii  stated  the  injury  to  have  been  committed  par  contpiraHonan  inter  en  hMtam* 
8aund.  230.  >8  At  common  law,  in  a  writ  of  conspiracy,  at  least  two  must  be  convicted. 
But  in  an  action  on  the  case,  one  only  may  be  sued ;  or,  if  two  or  more  are  sued,  one 
mar  be  conTieted,  although  the  others  are  acquitted.  7  Cowen,  445 ;  2  Murphey,  239 ; 
9  'Taylor,  267.  gf  In  actions  for  prosecutions  or  oppressive  proceedings,  it  is  ladispeB* 
sably  necessaiy  to  make  out  two  grounds:  nuiUee  and  warU  of  probabk  tatue,  4  Burr 
197^  From  the  latter,  the  former  may  be  implied,  but  not  i  eunveno.  0  Vide  7  Cranch, 
339;  I  Mason's  R.  24;  Stewart's  Adm.  R.  115.g^  ||  In  general,  the  plaintiff  must  giv^ 
some  evidence  of  the  want  of  probable  cause;  but  as  this  is  evidence  of  a  negative,  very 
•ligfat  evidetiee  is  sufficient  to  call  on  the  other  party  to  show  the  affirmative.  See  Cot- 
ton T.  JameSy  1  Bam.  &  Adolph.  133.|  Where  there  had  been  a  condemnation  of  goods 
by  sub-commissioners  of  excise  for  not  entering  and  paying  the  duties,  which  was  after- 
wards reversed  by  the  commissioners  of  appeal,  it  was  adjudged  that  an  action  for  a 
malieioas  prosecution  did  not  lie  against  the  mformer,  for  the  jud^ent  of  the  sub-com- 
■issioiiers  showed  that  there  was  a  foundation  for  the  prosecution.  1  Wils.  232 ;  1 
Term  R.  500.  ||  See  1  Bam.  &  Adolph.  133.||  In  actions  of  this  kind,  the  plaintiff  mnst 
allege  that  the  original  suit,  wherever  instituted,  is  at  aa  end ;  Dougl.  205 ;  for  other- 
vise  the  point  would  eome  to  be  tried  too  soon  and  disorderly.  Yelv.  117.  It  must  be 
ttgalfy  at  an  end ;  and,  therefore,  in  an  action  against  a  lustioe  for  an  illegal  commit- 
ment on  a  supposed  charge  of  felony,  the  court  held  an  allegation  that  the  plaintiff  was 
diad^ged  from  his  imprisonment,  to  be  insufficient;  because  there  are  various  ways  by 
whicb  a  dUekarge  may  be  bad  without  putting  aa  end  to  the  suit;  it  ought  to  have  been 
shown  kow  diteSareei.  2  Term  R.  225 ;  Stra.  114 ;  Hob.  20&,  266 ;  10  Mod.  245.  So, 
in  an  action  for  maliciously  holding  to  bail,  it  must  be  shown  what  is  become  of  the 
oi^inal  action.  1  Salk.  15 ;  Dy.  285.  If  it  has  been  abandoned,  it  would  seem  that  an 
leion  win  lis;  for  abandenment  is  an  indication  of  its  being  false  and  hopeless.  W. 
Jones,  99.  |  Std,  90.  and  vide  Sinclair  v.  Eldred,  4  Taunt.  7.||  So,  where  the  plaintiff 
saflued  himself  to  be  nonsuited.  Bull.  Ni.  Pri.  13,  ^4th  edit)  But  a  nolle  proeegui 
by  the  tfttomey-geaeral  is  not  such  a  termination  of  a  cnminal  suit  as  wUl  authorize  an 
action.  6  Mod.  261.  See  10  Mod.  219;  Gilb.  Cas.  185,  &c.  Nor  is  a  j<e/  proeeeaue. 
Wilkinson  v.  Howel,  1  Moo.  &  Malk.  495.  Qu,  Whether  the  defect  of  stating  the 
original  action  to  be  determined,  may  not  be  cared  by  a  verdict  or  plea  in  barl  Raym. 
418;  2  Ksb.  456, 753;  3  Keb.  781 ;  Sannd.  229. 

I  Where  there  are  mutual  dealings  between  two  parties,  and  items 
known  to  be  due  on  each  side  of  the  account,  if  one  party  arrests  the 
odier  for  the  amount  of  one  side  of  the  account,  without  giving  credit 
fi)f  what  is  due  on  the  other,  the  arrest  is  maUdous  and  without  proba- 
ble cause,  and  an  action  may  be  supported. 

Anstin  v.  Debnam,  3  Bam.  &  C.  139 ;  and  see  5  Bam.  &  A.  513 ;  ted  vide  2  Camp. 
6S4.  ^Tide  3  S.  &  R.  142;  12  S.  &  R.  210.^ 

Where  A  arrested  B  on  the  10th  December,  miA  was  nded  to  declare 
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on  the  IVth,  and  filed  a  declaration  on  the  24th,  and  discontinued  the 
action,  on  payment  of  costs,  on  the  31st,  it  was  held,  that  the  circum- 
stances were  sufficient  primd  facie  evidence  of.  malice  and  want  of 
probable  cause. 

Nicholson  y.  Coghill,  4  Bam.  &  C.  SI;  6  Dow.  &  R.  13;  and  see  Wentworth  y. 
Bullen,  9  Bam.  &  C.  840.  »5  Taont  680;  1  Camp.  199;  3  Wils.  307;  7  Cranch, 
339;  1  Mason,  34;  Stewait's  Adm.  R.  llS.gf  ^ 

If  the  sheriff's  officer,  having  a  writ  against  A,  send  him  a  message 
to  fix  a  time  to  call  and  give  bail,  and  A  accordingly  attend  and  give 
bail,  this  is  no  arrest ;  and  an  action  for  a  malicious  arrest  does  not  lie, 
although  the  party  sumg  out  the  writ  have  no  cause  of  action. 

Berry  v.  Adamson,  6  Bam.  &  C.  538;  and  see  3  New  R.  311 ;  1  Moo.  &  Malk.  244; 
9edvide  3  Carr.  &  P.  605. 

If  the  defendant  can  show  that  in  msdcing  the  arrest,  he  acted  bond 

fide  on  the  opinion  of  counsel  of  competent  skill  auid  ability,  and 

believed  that  he  had  a  good  cause  of  action  against  the  plaintiff,  this 

forms  a  good  defence  to  an  action  for  a  malicious  arrest.    But  where  it 

appeared  that  the  party  was  influenced  by  an  indirect  motive  in  making 

the  arrest,  it  was  held  to  be  well  left  to  the  jury  to  say  whether  he  acted 

bond  fide  on  his  counsel's  opinion,  and  believed  that  he  had  a  good 

cause  of  action. 
Rayenga  y.  Mackintosh,  3  Bam.  &  C.  693 ;  and  see  1  Stark.  Ca.  503. 

,  If  the  plamtiff  in  an  action  for  malicious  prosecution,  prove  a  case 
which  in  the  opinion  of  the  judge  shows  that  there  was  no  probable 
cause  for  the  indictment,  and  the  defendant  then  calls  a  witness,  who 
proves  an  additional  fact,  which  in  the  judge's  opinion  shows  a  proba- 
ble cause,  and  there  is  no  contradictory  testimony,  and  nothing  in  the 
demeanor  of  the  witness  to  impeach  his  credit,  die  judge  is  not  bound 
to  leave  the  fact  to  the  jury,  but  may  act  upon  it  as  a  fiict  proved,  and 
nonsuit  the  plaintiff. 
Davis  ▼.  Hardy,  6  Bam.  &  C.  335. 

The  plaintiff  mfiy  maintain  the  action,  although  he  has  obtained  a 
criminal  information.  || 
Caddy  y.  Barlow,  1  Ry.  &  Moo.  375. 

If  a  justice  of  peace  malitiosh  et  invidt  machinans  J  S  de  bonis^ 
nomine^  famd  et  vitd  deprivarej  directs  his  warrant  to  several  con- 
stables to  apprehend  J  S,  alleging,  in  his  said  warrant,  that  J  S  was  ac- 
cused before  him  for  stealing  a  horse ;  whereupon  he  is  arrested,  and 
detained  till  he  enters  into  bond  for  his  appearance ;  whereas  he  was  not 
accused,  nor  stole  such  horse;  an  action  wiU  lie;  for  though  the  jus- 
tice [a)  is  excused  when  upon  a  false  accusation  he  sends  out  his  war- 
rant, yet  it  is  otherwise  where  he  makes  it  out  without  any  accusation 
at  all.  (6) 

Windham  y.  Ciere,  Leon.  187 ;  Cro.  Eliz.  130,  S.  C.  [(a)  This  case  of  Windham  r. 
Clere  is  not  law;  for  the  immediate  act  of  imprisonment  proceeded  from  the  justice; 
and  therefore  the  action  should  have  been  trespass,  and  trespass  only ;  but  where  the 
act  of  imprisonment  b^  one  person  is  in  consequence  of  information  from  another,  there 
an  action  on  the  case  is  the  proper  remedy,  because  the  injuir*  is  sustained  in  conse- 

?nenoe  of  the  wrongfal  act  of  that  other  person.  Morgan  y.  Hughes,  3  Term  R.  331.] 
See  3  Chitt.  304;  1  Dow.  &  R.  97.1  (6)  If  a  justice  of  peace  procures  some  witnesses 
to  appear  and  mye  eyidence  upon  an  indictment,  that  is  but  his  duty;  and  though  his 
name  was  endorsed  upon  the  indictment  to  giye  eyidence,  yet  this  made  him  no  prose- 
cutor, and  so  no  action  lies  against  him  for  a  malicious  prosecution.  Vent.  47 ;  3  Keb. 
573.    /0  Hardin,  490 ;  Harper,  66.0/ 
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[An  action  on  the  case  is  the  proper  remedy  against  excise  officers 

who  enter  a  house  under  a  legal  warrant  to  search  for  concealed  goods, 

where  there  are  none.} 

Boot  T.  Cooper,  and  another,  E.  25  G.  3,  B.  R.,  1  Term  R.  535.  See  the  case  of 
Bostock  T.  Saunders  and  others.  3  Black.  R.  912;  3  Wils.  434;  where  the  Court  of 
Comoion  Pleaa,  after  hearing  two  armaments,  held,  that  trespass  would  lie  in  such  a 

case. 

II  So  also  for  maliciously  suing  out  a  commission  of  bankruptcy  or 
lunacy.  II 
Cotton  T.  James,  1  Bam.  &  Adol.  133 ;  1  Gow.  Ca.  50. 

An  action  on  the  case  lies  against  churchwardens,  for  that  they 
falsely  and  maliciously,  to  the  intent  to  draw  the  plaintiff  within  the 
censures  of  the  ecclesiastical  court  for  adultery,  presented  him  there, 
upon  a  fame  of  living  in  adultery  with  A  S. 

Vide  RoU.  Abr.  112,  and  2  Bulst.  343;  where  case  will  not  lie  for  an  ecclesiastical 
scandal.  Sed  qu.  If  it  will  not  lie  for  l^e  expense,  trouble,  and  vexation  attending 
defence  t 

If  A  was  churchwarden  of  B,  and  at  the  end  of  the  year  gave  up 
his  account  to  his  successor,  and  yet  A  is  falsely  and  mcdiciously  cited 
by  D  into  the  ecclesiastical  court  to  render  an  account,  and  at  the 
request  of  D  he  is  excommunicated  for  not  rendering  up  his  account,  an 
action  lies  against  D,  notwithstanding  this  sentence  was  given  by  the 
judge, 

Raym.  418;  3  Jones,  132,  S.  C.  adjudged,  the  plaintiff  declaring  that  the  defendant 
knowing  the  plaintiff  had  before  made  up  his  accounts,  which  were  approved  by  the 
perish.  Sec.    Vide  Hardr.  194, 195,  S.  C,  and  a  long  argument. 

II  An  action  on  the  case  cannot  be  maintained  against  the  judge  of 
an  ecclesiastical  court,  for  excommunicating  the  plaintiff  for  disobeying 
a  citation  of  the  court,  if  the  judge  has  jurisdiction  of  the  subject-mat- 
ter, and  if  no  malice  appears,  notwithstanding  the  citation  by  which  the 
pl^ontiff  was  cited  be  void,  and  the  proceedings  thereon  have  been  set 
aside  on  appeal. 

Ackerly  t.  Parkinson,  3  Maule  &  S.  411. 

But  if  the  judge  excommunicate  a  party  for  disobeying  an  order 
which  the  judge  has  no  authority  to  make,  or  if  the  party  has  not  been 
previously  served  with  a  citation  or  monition,  or  had  notice  of  the  order, 
the  action  lies  against  the  judge,  though  there  is  no  pretence  of  malice.  || 

Beaurain  y.  Sir  W.  Scott,  3  Camp.  387. 

But  it  must  be  observed,  that  there  is  a  great  difference  between  a 
false  and  malicious  prosecution  by  way  of  indictment,  and  bringing  a 
civil  action ;  for,  in  the  latter,  the  plaintiff  asserts  a  right,  and  shall  be 
amerced  pro  /also  clamore;  also  the  defendant  is  entitled  to  his  costs; 
and  therefore,  for  commencing  such  an  action,  though  without  sufficient 
grounds,  no  action  on  the  case  lies. 

Salk.  14;  3  Ley.  210;  Hob.  266;  3  Leon.  138;  Cro.  Jac.  432. 

But,  if  the  plaintiff  declares,  that  he  being  arrested  in  Middlesex  at 
the  suit  of  the  defendant,  and  the  defendant,  intending  to  detain  him  in 
prison,  falso  et  malitiosh  dixit  to  the  sheriff  of  Middlesex,  that  the 
plaintiff  owed  him  500/.,  requiring  him  to  take  bail  accordingly,  per 
quod  he  was  detained  in  jail  several  days ;  the  action  lies,  because  of 
*  the  special  damage  sustained  by  the  party  on  this  false  affirmation. 


\ 
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Std.  4S4;  9  Keb.  546;  Mod.  4;  Lev.  275;  3  Lev.  311,  S.  C.  dted;  Salk.  14,  S.C. 
cited  and  agreed ;  3  Term  R.  185,  S.P.  ||  Without  the  inffredient  o£ malice  this  action  cannot 
be  supported ;  malice  must  be  averred  and  proved.  Scheibel  v.  Fairbain,  1  Boa.  &  Pall. 
388;  Gibson  v.  Chater,  2  Bos.  &  Pull.  129.  With  that  idgredient,  mixed  with  felse- 
&ood,  it  will  lie  for  holding  to  bail  in  an  inferior  court  as  well  as  in  the  courts  of  West- 
minscer-hall,  either  where  the  inferior  court  has  not  cognisance  of  the  cause,  the  defend- 
«Dt  knowinff  that  it  has  not,  Goslin  y.  Wilcox,  3  Wils.  303;  or,  where  the  sum  aetoallT 
due  would  not  authorize  an  arrest  in  it.  Smith  v.  Cattle,  lb.  376.||  But  it  is  not  enoagn 
to  declare  generally  that  he  brought  an  action  against  him  ex  mautid  et  tine  eatuA^  per 
quod  he  put  him  to  great  charge,  &c.,  but  he  must  show  the  CTievance  specially;  Jjhe 
must  show  Uiat  the  original  suit  is  terminated;  judgment  of  fion  pros  in  the  original 
action  is  not  of  itself  proof  of  malice.  Sinclair  v.  Eldred,  4  Taunt.  7.||  Saund.  238 ; 
Vent.  13, 19, 86;  Danr.  196;  1  Salk.  15,  pi.  6;  Ld.  Raym.  503 ;  12  Mod.  273.  ||3  Term 
R.  333.||  ygWhere  one  is  arrested  on  a  groundless  cause  of  action,  with  a  view  to  comp^ 
the  defendant  to  a  certain  course;  which  not  succeeding,  plaintiff  suppressed  the  writ, 
■etton  on  the  case  lies.    Plummer  v.  Dennett,  6  Greenl.  431  .g' 

{The  action  will  not  lie  because  the  defendant,  after  receiving  pay- 
ment of  his  debt,  neglected  to  countermand  a  writ  which  had  before 
been  regularly  issued  against  the  plaintiff,  but  permitted  and  suffered 
him  to  be  arrested.  Nothing  wilful  is  charged  to  him,  but  merely  a 
nonfeasance.  And  the  law  does  not  impose  on  him  the  duty  of  coun- 
termanding the  writ ;  the  plaintiff  should  himself  have  seen  to  it,  and 
asked  for  the  countermand.  No  action  of  this  kind  can  be  supported, 
unless  malice  is  alleged  and  proved.  {^}  If  the  defendant  had  refused 
to  give  the  countermand  when  requested,  it  might  have  been  evidence 
of  malice.} 

{1  Bos.  &  Pull.  388,  Scheibel  v.  Faiibain;  3  East,  314,  Page  v.  Wiple.  {i}  SeeS 
Bos.  &  Pull.  139,  Gibson  v.  Cbaters.} 

If  a  stranger  brings  an  action  against  A,  in  the  name  of  J  S,  without 
the  consent  of  J  S,  an  action  on  the  case  lies  against  him.  (a) 

7  H.  6,  43 ;  Roll.  Abr.  101 ;  S:  C.  March  47,  S.  P. ;  Cro.  Eliz.  639.  (a)  Or  thece 
mav  be  remedy  upon  the  8  Eliz.  c.  3.  But  qtuere  where  there  are  several  plainti£b, 
and  one  of  them  gives  his  consent  Cro.  Eliz.  336;  3  Sid.  163.  If  upon  an  issae  be- 
tween A  and  B,  a  stranger  that  was  not  returned  of  the  jury,  causes  himself  to  be  sworn 
in  the  name  of  one  that  was  returned  of  the  jury,  and  a  verdict  is  given  for  B,  A  may 
have  an  action  upon  the  case  against  the  stranger.    March,  81. 

If  A  exhibits  a  petition  to  a  committee  of  parliament,  appointed  for 
the  examination  of  public  grievances,  and  therein  charges  B,  being  a 
doctor  of  law,  and  vicar-general  to  the  Bishop  of  L.,  witli  several  great 
offences,  as  extortion,  &c.,  in  his  office;  and  for  the  better  manifestation 
of  these  grievances,  causes  the  said  petition  to  be  printed,  and  to  be  de- 
livered to  several  of  the  members  of  the  said  committee ;  yet  no  action 
upon  the  case  lies ;  for  this  printing  and  delivering  of  the  case  as  afore- 
said, is  according  to  the  order  and  course  of  proceeding  in  parliament. 

Saund.  131 ;  Lake  and  King,  Mod.  58,  S.  C. ;  3  Keb.  361,  463,  466, 659,  664,  801, 
833,  S.  C. ;  Lev.  340,  S.  C. ;  Sid.  414,  S.  C. ;  ySS  S.  &  R.  23.^  Q  See  titles  Libel  and 
Slander. \\  [Miier,  if  it  had  been  dispersed  abroad  before  it  had  been  presented.  Hardr. 
S.  C. ;  3  Keb.  833 ;  1  Hawk.  P.  C,  c.  73,  $  8, 13, 15.  Case  will  not  lie  for  woids  spolHsn 
or  sworn  in  a  legal  and  judicial  way.  3  Burr.  810.]  If  a  man  brings  a  writ  of  forgery 
against  a  peer,  £c.,  and  the  defendant  is  found  not  guilty,  yet  shall  ne  not  have  teandtjt^ 
mm  magnaium^  and  lay  the  charge  contained  in  the  writ  to  be  a  scandal.  Roll.  Abr.  34  ; 
Moor,  38 ;  Heti.  55 ;  Hob.  366.  No  action  lies  against  a  witness  for  perjury,  in  giving 
his  evidence  in  a  cause.  Vide  Danv.  195.  /6Nor  for  suborning  one  to  make  a  false 
affidavit,  which  he  knew  to  be  false,  whereby  a  judgment  was  obtained,  it  beinff  an  9it-> 
tempt  to  overhaul  the  merits  of  the  former  judgment.  Smith  v.  Lewis,  3  Johns.  R.  157  s 
Bostwiok  V.  Lewis,  3  Day,  447.    See  lb.  160.8^ 
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(I)  Where  Caae  lies,  though  then  is  another  Rened  j. 

In  ease^  the  plaintiff  declared  that  the  defendant  maliciously  levied  a 

plaint  in  London,  and  prosecuted  the  plaintiff  thereon,  ubi  revera  the 

eause  of  action  did  arise  in  D,  in  Kent,  out  of  the  jurisdiction  of  the 

court  of  London  ;  after  verdict  for  the  plaintiff,  the  court  inclined  that 

the  action  would  not  lie ;  for  the  plaintiff  might  have  pleaded  to  the 

jnnsdiction,  and,  if  they  had  refused  his  plea,  he  might  have  applied 

for  a  prohibition. 

Garth.  189 ;  Temple  y.  Killingworth,  Show.  194,  254 ;  Cases,  6.  R.  4  S.  C.  Bat 
no  resolation,  and  there  said,  that  it  was  fit  to  haye  the  opinion  of  all  the  Judges ;  for 
that  toch  action  was  neyer  held  to  lie  till  North's  time,  vide  Vent.  669 ;  2  Jones,  214 ; 
Hob.  205;  Cro.  Jac.  667 ;  Sid.  463 ;  Sand.  221 ;  4  Co.  14.  No  action  lies  for  suing 
an  attorney  in  an  inferior  court ;  for  who  knows  whether  he  will  insist  on  his  privilegef 
and  if  he  does,  he  may  plead  it;  Mod.  209,  210,  per  cur,  [It  is  now  settlea,  that  an 
action  of  the  case  will  he  for  maliciously  suing  a  person  in  an  inferior  court,  when  that 
court  has  no  jurisdiction  of  the  cause :  and  the  Court  of  Common  Pleas,  after  due  con- 
Mdenlion,  laosed  a  new  trial  in  such  a  case,  thouffh  the  declaration  did  not  allege  as  it 
ought  to  hare  done,  that  the  defendant  knew  that  ue  inferior  court  had  so  jorisoiotioD. 
S  Wils.  303.1 

[An  action  on  the  case  is  maintainable  for  a  malicious  abuse  of  dele- 
gated authority  of  the  highest  nature ;  as  where  the  governor  and  vice- 
admiral  of  one  of  his  majesty's  islands  suspended  the  judge  of  the  vice- 
admiralty  court  from  the  exercise  of  that  office,  maliciously  and  without 
any  reasonable  cause. 

Sutherland  y.  Munay,  Sittings  at  Westminster  after  Easter,  1783,  cor.  Eyre,  B., 
1  Term  R.  538. 

But  this  action  will  not  lie  for  a  malicious  prosecution  before  a  naval 
eourt-martial,  for  an  offence  cognisable  therein :  (a)  nor  for  delaying  to 
bring  an  officer  imder  arrest  to  a  court-martial,  it  being  a  military 
offence.  Nor  will  it  lie  (b)  against  a  commanding  officer  for  an  impro- 
per exercise  of  his  j^ovrer^  flagrante  bello,  and  out  of  the  British  domi- 
nions.] 

Johnstone  t.  Sutton,  1  Term  R.  493.  (a)  Particularly  if  the  defendant  has  not  been 
tiled  for  it  by  a  conit-martial.    (5)  Barwis  t.  Keppel,  2  Wils.  314. 

I  An  action  on  the  case  does  not  lie  to  recover  damages  against  the 
lessor  of  the  plaintiff  in  a  vexatious  ejectment  || 

Puton  T.  Honner,  1  Bos.  &  Pul.  205. 

(I)  Where  Case  will  lie,  though  the  Party  injured  has  another  Remedy. 

If  one  slanders  my  title,  whereby  I  am  wrongfully  disturbed  in  my 
IKMsession,  though  I  have  remedy  against  the  trespasser,  yet  I  may  have 
an  action  against  him  that  caused  the  disturbance. 

Allen,  3.  g  SsJ  vide  Vicars  ▼.  Wilcocks,  8  East,  1,  and  2  Bos.  &  Pull.  284,  and  tit. 
Sknder,  C.|  /8  Where  the  legislature  authorize  the  making  of  a  canal,  and  provide  a 
mode  of  redress  for  those  injured  hy  it,  an  action  at  common  law  will  not  he  for  the 
nnnry.  Steyens  y.  Proprietors  of  Middlesex  Oanal,  12  Mass.  466.  See  Stowell  y. 
V^f^«  ^  ^  Mass.  364.  Nor  to  recoyer  assessments,  the  statute  prescribing  a  mode.  Frank- 
lin Glass  Co.  y.  White,  14  Mass.  286.  Unless  perhaps  defendant  has  expressly  pro- 
ittised  to  pay.    Andoyer  Corporation  v.  Gould,  6  Mass.  40.  g^ 

If  a  man  stops  a  water-course,  per  quod  his  neighbour's  ground  is 
surrounded,  his  neighbour  may  have  an  assize,  or  action  on  the  case,  at 
his  election. 

I)y9, 250,  in  margine ;  Leon.  247.  So,  if  he  diyerts  iotum  euraum  aqua  from  my 
Viter-eonrse  to  my  mill,  though  I  may  haye  an  assize  for  this,  yet  I  may  haye  ah  action 
17011  the  case  at  my  election.    Holl.  Abr.  104.    /SVide  2  John.  Ch.  R.  162,  463; 
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(I)  Where  Case  lies,  thoagh  there  is  another  Remedy. 

1  Goxe's  R.  460;  3  Conn.  R.  684 ;  1  Wils.  178 ;  1  Sim.  &  Sta.  190;  6  East,  903; 

I  Paige,  448.  ^ 

If  a  copyholder  in  fee  surrenders  a  messuage  to  the  use  of  one  for 
Ufe,  the  remainder  to  another  in  fee,  and  the  defendant  (the  husband 
of  the  tenant  for  life)  pulls  down  part  of  the  messuage,  &c.,  he  in  the  ' 
remainder  may  have  an  action  on  the  case  against  him. 

3  Lev.  130,  by  Pemberton  and  Leyinz  cont.  Windham  and  Charlton.  And^»er  Pem- 
berton  and  Levinz,  where  Coke  says,  that  before  the  statute  of  Gloucester  the  lessor  was 
without  remedy  for  waste  done  by  his  tenant;  that  must  be  intended  according  to  the 
subject-matter  of  which  he  was  speaking,  scilicet,  that  he  had  no  remedy  by  action  of 
waste ;  and  Pemberton  said,  that,  without  doubt,  at  this  day  the  lessor  may  waive  his 
remedy  by  action  of  waste,  and  bring  an  action  on  the  case.* 

*  Where  the  estate  of  any  one  in  remainder  or  reversion  is  injured  by  the  tenant  in 
possession  or  any  other  person,  an  action  on  the  case^  in  the  nature  of  an  action  of  waste, 
may  be  maintained. 

[An  action  on  the  case  in  the  nature  of  waste,  as  well  as  an  action 
of  covenant,  will  lie  against  a  tenant  for  years  after  the  expiration  of 
his  term.] 

Kinlyside  v.  Thornton  and  others,  2  Black.  R.  1111. 

If  cestui  que  use  at  common  law  had  requested  his  feoffees  to  make 
a  feoffment  to  J  S,  and  they  had  refused,  no  action  on  the  case  lay 
against  them,  hut  his  remedy  was  in  chancery  only. 

Roll.  Ahr.  108 ;  3  Bulst.  336 ;  Roll.  R.  125. 

If  a  parson  is  guilty  of  dilapidations,  and  after  takes  another  bene- 
fice, by  which  his  former  becomes  void,  his  successor  may  have  an 
action  on  the  case  against  him ;  though  it  was  objected,  that  his  proper 
remedy  was  in  the  spiritual  court. 

Carth.  224 ;  3  Lev.  268,  S.  C. ;  Lutw.  116.  ||  See  2  Term  R.  630 ;  Young  v.  M anby, 
4  Maule  &  S.  183 ;  Browne  v.  Ramsden,  2  Moo.  612.||  [This  action  lies  for  the  neglect 
of  repairing  a  prdtendai  house  by  a  succeeding  prebendary,  a^inst  the  predecessor, 
or  his  personal  representative,  as^vell  as  in  the  case  of  parochial  preferments.  Rad- 
cliffe  V.  D^Ovley,  2  Term  R.  630 ;  3  Wooddes.  206,  n.]  ||  In  Gibson  v.  Wells,  1  N.  R. 
90,  it  is  holden  that  case  will  not  lie  for  permissive  waste.||  Where  an  action  on 
the  ease  lay  for  a  legacy  in  Cromweirs  time.    Raym.  23 ;  2  Sid.  21,  85;  Keb.  116. 

II  An  action  at  law  does  not  lie  for  a  pecuniary  legacy,  Deeks  v.  Strutt,  5  Term  R. 
690;  but  lies  to  recover  a  specific  chattel  bequeathed,  after  ^e  executor  has  as- 
sented to  the  bequest    Doe  v.  Guy,  3  East,  120.|| 

If  A  and  his  predecessors  have  used  time  out  of  mind  to  find  a  chap- 
lain to  sing  divine  service,  and  to  perform  the  sacraments  and  sacra- 
mentals  in  the  chapel  of  B,  within  the  manor  of  D,  for  B,  his  servants, 
and  family,  and  he  does  not  find  a  chaplain  according  to  the  custom ;  B 
may  have  an  action  on  the  case  against  him. 

Roll.  Abr.  110.  Seeusy  if  it  were  a  public  chapel.  Roll.  Abr.  1 10 ;  Cro.  Eliz.  664 ; 
Sid.  34.  An  action  on  the  case  lies  against  a  parson  for  refusing  to  give  J  S  the  sacra* 
ment,  because  a  man  is  bound  to  receive  it  upon  a  penalty.  Per  Keb.  947 ;  Sid.  34,  dw 
bitatur.  Against  a  bishop  for  not  taking  caution  of  a  party  excommunicated.  Raym. 
226 ;  2  Inst.  623.  Against  an  ordinary  for  refusing  to  grant  administration.  Carth.  126. 
[Against  an  archdeacon  for  refusing  to  induct    F.  N.  B.  47  H. ;  Fortesc.  R.  291.] 

[Case  will  lie  for  falsely  and  maliciously  suing  out  a  commission  of 
bankrupt,  though  the  chancellor  has  power  under  the  statute  of  5  Geo. 
2y  to  give  200/.  damages.] 

Chapman  v.  Pickersgill,  2  Wils.  145 ;  3  Burr.  1418.  Jl  See  Cotton  v.  James,  1  Bank 
&  Adot.  128.||     {7  Ves.  Jr.  407.} 

II  It  lies  upon  the  statute  of  6  Geo.  1,  c  16,  §  1,  hy  the  party  grieved 
to  recover  damages  against  the  inhabitants  of  the  adjoining  township 
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(K)  Where  Case  lies,  thoagh  Wrongdoer  be  paniahable. 

for  trees,  coppice,  and  underwood,  unlawfully  and  feloniously  burned  by 
persons  unknown ;  though  the  clause  directs  the  party  grieved  to  reco- 
ver his  damages  in  the  same  manner  and  form^  as  given  by  the  statute 
of  13  E.  1,  St.  1,  c.  46,  for  dykes  and  hedges  overthrown  by  persons  in 
the  night ;  upon  which  the  usual  course  of  proceeding  has  been  by  the 
urit  ofNoctanter,\\ 
Hiomhill  T.  The  men  inliabiting  the  township  of  Haddersfield,  11  East,  349. 

{K)  Where  Case  will  lie  though  the  Wrongdoer  be  punishable  ciiminally. 

It  seems  to  be  the  better  opinion  of  the  books,  that  a  person  guilty 

of  felony,  and  pardoned,  or  burned  in  the  hand,  may  be  proceeded  against 

in  a  civil  action  at  the  suit  of  the  party  injured ;  for  when  the  party  is 

prosecuted,  there  can  be  no  (a)  inconvenience  in  allowing  the  action,  and 

the  criminal  prosecution  ought  to  be  no  bar  to  it ;  for  why  should  he 

not  answer  in  damages  to  the  party  whom  he  hath  injured,  as  well  as 

be  m&de  an  example  of  for  the  sake  of  the  public,  whom  he  hath 

offended  ? 

Stile,  346 ;  Yelv.  89, 90 ;  Jones,  147 ;  Latch,  144.  (a)  But  no  action  can  be  brought 
vhilst  the  party  is  tinder  indictment  for  the  same  crime,  lor  if  that  were  allowed^  it  might 
liiiider  all  exemplary  punishmenL  Stile,  346.  [See  4  Term  R.  339, 333.]  Q  After  an 
acquittal  of  the  defendant  for  a  felonious  assault  on  the  plaintiff  hj  stabbingr  him,  the 
plaintiff  may  maintain  trespass  to  recoyer  damages  for  the  civil  injury,  if  he  be  not 
shown  to  ha^e  colluded  in  procuring  the  acquittal.  Crosby  y.  Leng,  13  East,  409.|| 
^The  owner  of  stolen  goods  cannot  maintain  a  civil  action  for  the  injury,  till  after  the 
conviction  or  acauittal  of  the  party  accused.  4  Greenl.  164 ;  4  N.  H.  Rep.  239 ;  1  Stew. 
70;  Minor,  8.  But  in  Kentucky  and  New  Hampshire,  the  owner  may  pursue  his  civil 
remedy,  before  the  trial  for  the  felony.  S  N.  H.  Rep.  454.  In  Connecticut,  an  action 
for  tort  is  not  merged  in  a  felony,  unless  it  be  a  capital  felony.    2  Root,  90.  g^ 

In  case  against  hushand  and  wife,  the  plaintiff  declared  that  the  wife 
malUiosij  ^c,  affirmed  herself  to  be  unmarried  ei  strenuh  requisivit 
him  to  marry  her ;  to  which  affirmation  he  giving  credit,  married  her, 
being  then  the  defendant's  wife,  by  which  he  was  put  to  great  charge, 
injured  in  his  reputation,  and  greatly  troubled  in  his  conscience;  and 
the  court  held,  that  the  ground  of  this  action  being  the  conversation  and 
contract  of  the  wife,  could  not  bind  the  husband. 

Sid.  375,  Cooper  and  Witham;  Lev.  347,  S.  C;  3  Keb.  399.  And  note;  per 
Twtsden,  ihin  action  does  not  lie;  because  the  marrying  of  the  second  husband  is  felony. 
[See  St.  1,  J.  1,  e.  11.  That  if  seven  years  have  elapsed  without  the  former  husband 
or  wife  having  been  heard  o^  the  guilt  of  felony  is  not  incurred.  However,  where  a 
man  fiilsely  pretending  himself  single,  only  solicits,  but  does  not  actually  contract  a 
second  marriage  with  the  plaintiff,  and  she  sustains  special  damage  in  consequence  of 
sndi  deceit,  as,  by  rejecting  other  offers,  there  can  be  little  doubt  of  her  right  to  sue  this 
action.    3  Wooddes.  301,203.] 

But,  where  the  plaintiff  declared  that  she  was  a  virgin  of  good  name 
and  fame,  and  sought  to  for  marriage  by  J  S,  that  the  dtefendant,  pre- 
tending himself  to  be  a  single  person,  made  love  to  her,  and  married 
her;  when  in  truth  he  was  married  to  another  woman,  &c.,  whereby 
she  became  of  less  credit,  &c.,'the  court  held  that  the  action  lay. 

Skin.  119. 
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AFFIDAVIT 


An  affidavit  is  an  oath  in  writing,  signed  by  the  party  deposing,  sworn 
before,  and  attested  by  him  who  hath  authority  to  administer  the  same. 
As  most  motions  and  orders  of  court  are  grounded  on  affidavits,  it  seems 
impracticable,  and  indeed  unnecessary,  to  instance  in  what  cases  diey 
are  to  be  made  use  of,  or  When  they  may  be  said  to  be  defective,  short, 
or  evasive ;  this  being  a  matter  of  practice,  and  few  things  relating 
thereto  being  thought  worth  reporting..   • 

We  shall,  however,  under  this  head,  set  down  whit  we  find 
relating  to 

(A)  The  taking  and  filing  of  Affidavits. 

(B)  Where  an  Affidavit  is  necessary. 

(C)  Where  it  may  be  said  to  be  short  and  defective. 


(A)  TTie  taking  and  filmg  of  Affidavits. 

II  (See  Tidd's  Practice,  c.  19,  (9th  ed.)  and  Beames's  Ord.)j| 

Affidavits  were  only  to  be  taken  by  some  judge  of  that  court  ip 
which  they  were  to  be  made  use  of.    But  nowy 

Style  Pract.  Reg.  78. 

'^  By  the  29  Car.  2,  c.  5,  the  chief  justice,  and  other  the  justices  of  the 
Court  of  King's  Bench,  or  any  two  of  them,  whereof  the  chief  justice 
to  be  one  for  that  court ;  the  chief  justice  of  the  Common  Pleas,  and 
the  rest  of  the  justices  there,  or  two  of  them,  whereof  the  chief  justice 
to  be  one  for  that  court ;  and  the  lord  treasurer,  chancellor,  and  barons 
of  the  Exchequer,  or  two  of  them,  whereof  the  lord  treasurer,  chancellor, 
or  chief  baron  to  be  one  for  that  court,  may  by  commission  or  commis- 
sions under  the  seal  of  the  said  respective  courts,  from  time  to  time,  as 
need  shall  require,  impower  persons  in  the  several  counties  to  take 
affidavits  concerning  any  thing  depending  or  concerning  any  proceed- 
ings in  the  said  courts,  as  masters  in  chancery  extraordinary  use  to  do ; 
and  any  judge  of  assize  in  his  circuit  may  take  affidavits  concerning 
any  thing  depending,  &c.,  as  aforesaid ;  which  affidavits  shall  be  filed 
in  the  several  offices  of  the  said  courts,  and  be  made  use  of  as  other 
affidavits  taken  in  the  said  courts ;  and  all  persons  forswearing  them- 
selves in  such  affidavits  shall  incur  the  same  penalties  as  if  they  had 
been  taken  in  open  court ;  the  persons  taking  such  affidavits  shall  re- 
ceive only  one  Is.  for  so  doing,  besides  the  king's  duty,  which  duty 
shall  be  paid  to  the  proper  officers  in  the  said  courts,  before  such  affi- 
davit be  there  filed  or  made  use  of/' 

S9  Car.  9,  c.  35.  By  the  16  &  17  Car.  3,  c.  9,  the  chancellor  of  the  duchj  of  Lan- 
caster may  impower  peraona  to  take  affidavits.    [By  the  4  G.  3,  c.  91,  a  similar  powtf 
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iBgiyen  to  Uie  dhancellor  and  justioea  of  the  Court  of  Pleaa  in  the  county  Palatine  of 
Duiham.]  ^  Sometimes  a  statute  directs  that  a  certain  affidavit  shall  be  made,  without 
stating  before  whom,  in  such  case  it  may  be  made  before  any  officer  or  magistrate  having 
power  to  administer  oaths.  Wood  v.  Jeff.  Co.  Bank,  9  Cowen,  194 ;  see  2  Cowen,  457 ; 
16  John.  233;  5  John.  234.  In  New  York,  an  affidavit  taken  before  a  notary  in  New 
Hampshire,  was  held  to  be  sufficient.  4  Cowen,  47.  In  New  Jersey  an  affidavit  made 
before  a  judicial  officer  of  another  state,  verifying  a  plea  in  abatement,  cannot  be  read* 
Trenton  Bank  v.  Wallace,  4  Halst.  83;  vide  4  Halst  223;  3  Halst  176.  g^ 

II  By  rule  of  H.  T.  3  &  4  6.  4,  no  commLssion  for  taking  affidavits  can 
be  issued  to  any  person  practising  as  a  conveyancer,  unless  such  person 
be  an  attorney  or  solicitor. 

1  Bam.  &  C.  288;  2  Dow.  &  R.  438. 

And  by  rule  of  E,  T.  4  G.  4,  attorneys  and  solicitors  of  the  great  ses- 
sion in  Wales,  and  the  counties  palatine  of  Chester,  Lancaster,  and  Dur- 
ham, are  within  the  above  rule.||     ' 

I  Bam.  &  C.  656;  2  Dow.  &  R.  870. 

[By  a  rule  of  the  Court  of  King's  Bench,  E.  31  G.  3,  it  is  ordered, 
**That  where  any  affidavit  is  taken  by  any  commissioner  of  that  court/ 
made  by  any  person,  who,  from  his  or  her  signature,  appears  to  be  illi- 
terate, the  commissioner  taking  such  affidavit  shall  certify,  or  state  in  the 
jurat,  that  the  affidavit  was  read  in  his  presence  to  the  party  making  the 
same,  and  that  such  party  seemed  perfectly  to  understand  the  same,  and 
also  that  the  said  party  wrote  his  or  her  signature  in  the  presence  of  the 
commissioners  talung  the  said  affidavit" 

I  See  8  Price,  501.11 

Affidavits  taken  before  a  person  who  is  solicitor  in  the  cause,  are  not 
allowed  to  be  read  either  at  law  or  in  equity. 
3  Atk.  813 ;  3  Term  R.  403.    0  9  Price,  88.0 

II  Not  can  affidavits  be  received  which  are  sworn  before  the  attorney 
of  the  party,  or  his  partner. 

Batt  ▼.  Vaiaey,  1  Price,  116;  Hopkinson  y.  Buckley,  8  Taunt.  74;  and  see  3  Moo. 
385.    fi  Vide  12  John.  340 ;  15  John.  531 ;  4  Halat.  225;  17  John.  2. 0 

But  an  affidavit  may  be  taken  before  the  clerk  of  the  attorney  in  the 
cause,  if  the  clerk  be  impowered  to  take  affidavits. 

8  Term  R.  638. 

It  may  be  taken  before  the  party's  own  attorney,  if  in  the  country, 
if  the  agent  in  town  be  the  attorney  on  the  record. 

Read  v.  Cooper,  5  Taunt.  89 ;  and  see  8  Taunt.  435. 

Affidavits  not  entitled  ^  in  the  King's  Bench,"  and  sworn  before  A  B, 
a  commissioner,  &c.,  without  stating  him  to  be  a  commissioner  of  that 
court,  were  not  allowed  to  be  read ;  but  affidavits  sworain  court,  or  be- 
fore a  judge  of  the  court,  though  not  entitled  ^  in  the  icing's  Bench/' 
were  read.|| 

R.  ▼.  Hare,  13  East,  189.  Vide  Kennett,  &c.,  y.  Jones,  7  Term  R.  189.  iSThe  affi- 
davit must  be  properly  entitled,  or  it  cannot  be  read.  3  Cowen,  509.  And  it  must  be 
entitled  in  the  cause  on  which  the  motion  is  made.  1  Cowen,  481 ;  see  S  Cowen,  499 ; 
3  John.  448;  2  Cowen,  581 ;  3  John.  371 ;  1  Wend.  391 ;  5  John.  367. 

If  affidavits  taken  before  commissioners  in  the  country,  according  to 
the  above  statute,  be  expressed  to  be  in  a  cause  depending  between  A 
and  B,  and  there  be  no  such  cause  in  court,  they  cannot  be  read,  be- 
canse  the  commissioners  have  no  authority  to  take  them,  and  there  can 


148  AFFIDAVIT. 

(A)  'the  takiog  and  filing  of  AffidaTila. 

be  no  perjury;  otherwise,  if  there  be  a  cause  in  court,  and  this  concent 
some  collateral  matter, 
d  Salk.  461,  pi.  2.   » 

[If  an  affidavit  in  a  cause  have  no  title,  it  cannot  be  received,  though 
the  adverse  party  is  willing  to  waive  the  objection.] 
S  Tenn  R.  644. 

II  So,  if  it  be  not  entitled  in  any  court,  it  cannot  be  received. 

Osbom  ▼.  Tatteson,  1  Bos.  &  Pull.  271. 

An  affidavit  to  support  a  rule  nisi  for  staying  proceedings  on  a  bail- 
bond  should  be  entitled  in  the  action  against  the  bail.  But,  where  no 
action  against  the  bail  is  commenced,  as,  if  a  motion  be  made  to  cancel 
the  bail-bond,  the  affidavit  must  be  entitled  in  the  original  action ; 
for  imless  it  be  entitled  in  some  action,  no  perjury  can  be  assigned 
upon  it.  II 

Roberts  y.  Giddins,  1  Bos.  &  Pall.  337.    03  John.  448;  6  John.  367. g^ 

An  affidavit  upon  a  motion  for  a  certiorari  to  remove  an  indictment 
is  properly  entided,  "The  Kmg  v.  A  B,  (the  defendant.)" 

I  Stnu  704.  '  ;8  An  affidavit  for  a  certiorari  to  a  justice's  court  mast  be  entitled  in  the 
cause  in  die  court  below,  and  not  in  the  cause  in  the  Supreme  Court  Whitney  v. 
Warner,  2  Cowen,  499.  gr 

The  affidavits  on  which  to  apply  for  an  attachment  for  disobeying  an 
award,  where  the  submission  is  made  a  rule  of  court  under  the  statute, 
need  not  be  entitled  in  any  cause ;  but  those  in  answer  must 

Bevan  y.  Bevan,  3  Term  R.  601.  The  same  practice  preTails  in  affidavits  to  move 
for  informations.  Rex  v.  Pierson,  Andr.  310;  2  Stnu  1107,  S.  C.  ;6See  5  East,  31,  n. 
(a);  1  B.&P.  38.a^ 

II  But  neither  need  be  entitled  on  a  motion  to  set  aside  the  award,  jj 

Bainbrid^  v.  Honlton,  6  East,  31.  ;6  Because,  if  there  is  no  cause  pending,  indict- 
ment for  perjury  could  not  be  sustained.  See  8  Johns.  R.  373,  Haignt  v.  T\umer;  4 
Litt  368,  Peers  v.  Carter;  1  Green,  334,  Gaddis  v.  Durashy.gf 

Affidavits  for  attachments  in  civil  suits  are  to  be  entided  with  the 

names  of  the  parties,  but  as  soon  as  the  attachments  issue,  the  king  is  to 

be  named  as  prosecutor. 

Wood  V.  Webb,  3  Tenn  R.  353.  So,  if  granted,  though  not  issued.  7  Term  R.  439; 
Rex  ▼.  SheriflTof  Middlesex,  6  Term  R.  60;  Whitehead  v.  Firth,  13  East,  165.  I  Such 
title  is  sufficient  without  naming  the  cause,  though  it  is  convenient  to  do  so.    6  Banu  & 

C.389.D 

II  An  affidavit  oh  a  motion  for  leave  to  file  a  criminal  information 
ought  not  to  be  entitled ;  and  if  it  is,  it  cannot  be  read.  But  the  affi- 
davits produced  on  showing  cause  against  thb  rule  may  or  may  not  be 
entitled:  all  affidavits  made  after  the  rule  is  made  absolute  must  be 
entitled. 

Rex  V.  Robinson,  cited  in  Rex  t.  Cole,  6  Term  R.  387. 

In  moving  for  a  rule  nisi  for  a  certiorari  the  affidavit  must  not  be 
entitled  in  any  cause. 

Ex  parte  Nofavo,  1  Bam.  &  C.  367. 

Affidavits  in  support  of  a  rule  to  set  aside  proceedings  on  a  bail 
bond  may  be  either  entitled  in  the  action  on  the  bond,  or  in  the  original 
cause. 

Kelly  y.  Wrother,  3  ChitU  109.  Sed  vide  1  Ring.  143 ;  7  Moo.  600.  0S  John.  448  ; 
5  John.  367.  ff 
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Where  a  motion  is  made  in  a  cause  removed  to  the  K.  B.  by  writ  of 
enor,  the  affidavit  must  be  entitled  in  the  cause  in  error. 

Gandell  ▼.  Rogier,  4  Barn.  &  C.  862. 

In  entering  up  judgment  on  an  old  warrant  of  attorney,  the  affidavit 
may  be  properly  entitled  in  a  cause. 

Soweiby  t.  Woodrofie,  1  Bam.  &  A.  567.  « 

The  Christian  names,  as  well  as  surnames  of  the  parties,  must  be 
inserted  in  the  title  of  an  affidavit  produced  to  show  cause  against . 
a  rule. 

Fores  T.Diemar,  7  Term  R.  661.  ^0  See  3  Gaines,  98 ;  3  Johns.  R.  448 ;  1  B.  &  P.  337 ; 
3B.&P.  118.^ 

An  affidavit,  the  title  of  which  styles  the  plaintiff  *^  assignee,'^  without 

more,  is  bad. 

Stejner  t.  Gottrell,  3  Taunt  377. 

And  so  also  if  the  names  of  all  parties  are  not  stated.    A  B,  <<and 
others,"  is  insufficient  || 
Doe  T.  Want,  3  Moo.  733 ;  Bullman  t.  Callow,  1  Chitt  737. 

Where  an  affidavit  has  been  read  and  filed,  it  cannot  be  taken  off 
the  file. 

• 

3  Wils.  371.  fiksto  filing  affidavits,  and  signing  them,  see  3  Gaines,  190 ;  3  Johns. 
B.  540;  1  Green,  334;  6  Yes.  433;  7  T.  R.  315.  If  affidavit  bepn  with  deponent's 
Bame,  it  is  a  sufficient  signing.  lb.  The  copy  served  on  the  opposite  party  need  not  be 
signed.  3  Johns.  R.  479.  ^ 

Affidavits  made  for  one  purpose  may  occasionally  be  used  for  an- 
other. Thus,  an  affidavit  taken  before  a  judge  at  nisi  prius  upon  an 
information  out  of  the  King's  Bench,  and  afterwards  returned  into  that 
court  and  filed,  was  admitted  as  a  ground  on  which  to  grant  another 
information,  the  jcourt  considering  the  authority  of  the  judge  at  nisi 
prius  in  that  case  as  an  emanation  of  their  own.  So,  affidavits  upon 
which  a  defendant  hath  obtained  his  discharge  in  one  cause,  have  after- 
wards been  admitted  for  a  similar  purpose  in  another  cause. 

Bex  ▼.  Jolifle,  4  Term  R.  385 ;  Cooke  v.  Schmoll,  4  Term  R.  385. 

I  The  courts  of  this  country  will  take  notice  of  affidavits  sworn  before 
foreign  judicatures,  provided  they  are  properly  authenticated. 

AExjuarU  affidavits  made  abroad,  are  admitted  to  prove  pedigree,  or  the  identi^  of  a 
penon  so  far  as  respects  marriage.  Fogler  ▼.  Simpson,  cited  3  Dall.  117;  1  Yeates, 
17, 152;  Winder  ▼.Little,  1  Yeates,  153;  LUly  ▼.  Kitzmiller,  1  Yeates,  38:  quaere  if 
the  witnesses  are  living.  See  Keller  v.  Nutz,  5  S.  and  R.  351,  or  if  made  in  a  sister 
state.  DoQglass  ▼.  Sanderson,  3  Dall.  116;  but  if  they  be  deceased,  they  are  .admis- 
sible. Boadenean  ▼.  Montgomery,  4  Wash.  C.  C.  R.  186 ;  see  4  Gowep,  47 ;  I  Rep, 
CoDBL  Ct.  281 ;  4  Halst.  83 ;  13  John.  433 ;  3  John.  373.  ^ 

Where  the  affidavit  is  taken  before  one  of  the  judges  of  the  supe- 
rior courts  in  Ireland,  an  affidavit  that  the  signature  is  in  his  hand- 
writing, has  been  admitted  as  a  sufficient  authentication  of  it.  But,  • 
with  respect  to  ordinary  magistrates,  it  is  usual  to  require  the  attestation 
of  a  notary  public.  In  a  late  case,  (a)  however,  the  Court  of  King's 
Bench  received  an  affidavit  purporting  to  bft  sworn  before  the  high 
bailiff  and  chief  magistrate  of  the  district  of  Douglas  in  the  Isle  of  Man, 
upon  oath  made  before  the  court  here,  that  the  deponent  believed  the 
signature  to  be  of  the  proper  handwriting  of  that  magistrate. 

Ex  parte  Worsley,  3  H.  Black.  375.  (a)  Dalmer  t.  Barnard,  7  Term  R.  361 ;  but 
see  Riddle  v.  Nash,  8  Moo.  633. 

n2 


ISO  AFFIDAVIT. 

(B)  Where  an  Affidavit  is  necessaij. 

Affidavits  sworn  before  a  justice  of  the  peace  in  Scotland,  are  admis- 
sible in  a  cause  in  the  K.  B.,  if  the  handwriting  of  the  justice  be  authen- 
ticated. || 

Tarobull  t.  MoietOD,  1  Chitt  463,  731 ;  aed  vide,  19  Yes.  346.  So,  also,  before  a 
baron  of  exchequer  in  Scotland.    1  Jac.  &  W.  296. 

(B)  Where  an  Affidavit  is  necessary. 

Thb  law  and  practice  of  the  courts  require,  that  on  all  motions  for  an 
information,  attachment,  complaint  against  any  officer  for  an  offence 
not  committed  in  the  face  of  the  court,  for  a  new  trial,  relating  to  the 
serving  and  returning  of  writs  or  processes,  &c.,  oath  or  affidavit  be 
made  of  what  is  affirmed,  that  the  judges  may  be  satisfied,  as  well  of 
the  truth  thereof,  as  of  the  reasonableness  of  granting  reUef  when  made 
out 

Vide  the  several  heads.  ^By  the  st.  of  7  &  8  W.  3,  c.  34,  it  is  enacted  that  the 
solemn  affirmation  and  declaration  of  a  Quaker  shall  be  accepted  in  all  cases,  except  in 
a  criminal  cause,  instead  of  an  oath  in  the  usual  form.  See  too  19  6.  2,  c.  13 ;  23  G. 
2,  c.  46.] 

Also,  by  acts  of  parliament,  affidavits  are  made  necessary,  as  by 
4  Ann.  cap.  16,§ll,in  the  case  of  dilatory  pleas;  and  by  the  12  Geo.  2, 
cap.  29,  to  hold  to  special  bail. 

II  As  a  general  rule  the  court  requires  in  all  petitions  under  acts  for 
local  improvements,  &c.,  for  payment  of  money  out  of  court,  that  the 
parties  applying  shall  by  affidavit  shortly  verify  their  title,  and  state 
that,  to  their  knowledge  and  belief,  no  other  persop  has  any  title  to,  or 
claims  any  interest  in  the  estate.  || 

2  Younge  &  J.  493. 

If  a  person  exhibits  a  bill  for  the  discovery  of  a  deed,  and  prays 
relief  thereupon,  he  must  annex  an  affidavit  to  his  bill,  that  he  has  not 
such  deed  in  his  possession,  or  that  it  is  not  in  his  power  to  come  at  it ; 
for  otherwise  he  takes  away  the  jurisdiction  of  the  common  law  courts, 
without  showing  any  probable  cause  why  he  should  sue  in  equity. 

Chan.  Ca.  11,  231 ;  Yem.  180,  247 ;  3  Chan.  R.  6;  Gilb.  Hist  Ch.  51 ;  £q.  Ca. 
Abr.  13;  2  Eq.  Ca.  Abr.  13;  2  Freem.  7;  2  P.  Wms.  Rep.  541;  Prec.  Ch.  536; 
3  Atk.  17, 132 ;  Contr.  1  Yem.  59,  evidently  a  mistake.  ^See  1  Johns.  Cas.  417 ;  Le 
Roy  V.  Yeeder,  1  Caines  Cas.  1 ;  2  Caines  C.  344, 175 ;  1  Johns.  Cas.  429,  Laight  ▼. 
Morgan,  f/ 

But,  if  he  seeks  discovery  of  the  deed  only,  or  that  it  may  be  pro- 
duced at  a  trial  at  law,  he  need  not  annex  such  affidavit  to  his  bill ;  for 
it  is  not  to  he  presumed  that  in  either  of  these  cases  he  would  do  ao 
absurd  a  thing,  as  exhibit  a  bill,  if  he  had  the  deed  in  his  possession. 

Yem.  180,  247. 

[It  is  al^  unnecessary  in  the  case  of  a  bill  for  discovery  of  a  cancelled 
instrument,  and  to  have  another  deed  executed,  for  if  the  plaintiff  had 
the  cancelled  instrument  in  his  hands,  he  could  make  no  use  of  it  at 
law,  and  the  relief  prayed  is  Such  as  a  court  of  equity  only  can  give.3 

King  V.  King,  Mosely,  192. 

Also,  if  he  sets  forth  the  whole  circumstances  of  his  case,  and  prays 
general  relief,  the  prayer  of  relief  shall  be  applied  to  the  discovery  only. 
Ahr.  m  Eq.  14 ;  Prec.  Ch.  536 ;  GUb.  Hist.  Ch.  52. 

[  If  a  bill  be  filed  for  examining  a  material  witness  upon  the  ground 
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that  his  evidenoe  is  likely  to  be  lost  by  death  or  departure  from  the 
reahxiy  there  must  be  an  affidavit  annexed  to  it,  of  the  circumstances 
ftom  which  the  danger  o{  such  loss  is  apprehended.  So,  if  a  bill  be 
filed  for  perpetuating  the  testimony  of  a  witness  upon  the  ground  of  his 
being  the  only  witness  to  a  particidar  point,  and  his  evidence  being  of 
the  utmost  importance>  an  affidavit  of  the  witness  himself  ^ould  be 
annexed  to  it.  The  principle  on  which  it  is  required  in  these  cases  to 
annex  to  the  bill  an  affidavit  of  the  circumstances  which  render  the  ex- 
amination of  witnesses  proper  in  a  court  of  equity ;  though  the  matter 
is  capable  of  being  made  immediately  the  subject  of  a  suit  at  law; 
seems  to  be  the  same  as  that  on  which  the  practice  of  annexing  an  affi* 
davit  of  the  loss  or  want  of  an  instrument,  to  a  bill  seeking  to  obtain  in 
a  court  of  equity,  the  mere  legal  effect  of  em  instrument,  is  founded ; 
namely,  that  the  biU  tends  to  alter  the  ordinary  course  of  the  adminis- 
tration of  justice,  which  ought  not  to  be  permitted  on  the  bare  allegation 
of  a  plaintiff  in  his  bill. 

Philips  ▼.  Caraw,  1  P.  Wms.  117;  Shirley  v.  Earl  Feirera,  3  P.  Wms.  77;  1  Atk. 
450;  Mitf.  Eq.  pi.  51,  131. 

In  order  to  obtain  the  leave  of  the  court  to  bring  a  bill  of  review,  or 
a  supplemental  bill  in  the  nature  of  a  bUl  of  review  upon  the  discovery 
of  new  matter  J  there  must  be  an  affidavit  that  such  new  matter  coilld 
not  have  been  produced  or  used  by  the  party  claiming  at  the  time  when 
flie  decree  was  made.] 

Taylor  v.  Sharp,  3  P.  Wms.  371 ;  Mitf.  Eq.  pi.  78,  83.  ^  See  8  Yes.  468 ;  1  Johns. 
C.  496, 503 ;  1  Henn.  &  Munf.  13.  ^ 

In  an  interpleading  bill,  the  party  who  prefers  it  must  make  affidavit 
that  he  does  not  collude  with  either  of  the  other  parties. 

Bomb.  303.  0  ^^  ^  ^^8*  &  B.  410.  ||  /i  Such  an  affidavit  b  Dot  necessaiy  m  Coi^ 
necticnt.    Nash  v.  Smith,  6  Smith,  431.  gf 

He  who  moves  for  a  ne  exeat  regno  against  another,  must  make 
affidavit  of  the  loss  he  is  like  to  sustain  by  the  party^s  going  out  of  the 
kingdom,  and'that  thereby  the  debt  may  be  lost,  and  that  the  party  is 
actually  going  out  of  the  kingdom,  (a) 

[  (a)  He  must  swear  positively  that  the  defendant  is  indebted  to  him  in  a  snm  eer^ 
iainr  where  indeed  a  bill  is  for  an  account  only,  the  plaintiff's  swearing  that  he  believes 
^  balance  in  his  iavoar  will  be  so  mach,  will  be  sufficient.  3  Atk.  501.]  H  See 
6  Fes.  96;  8  Ves.  33;  7  Ves.  417;  10  Ves.  164;  11  Ves.  54;  16  Ves.  470;  18  Vee. 
354;  19  Vee.  343 ;  6  Madd.  376;  and  see  tit.  PrerogaUvt.  || 

[A  Quaker  hath  been  permitted  to  put  in  an  answer  to  a  frivolous 
and  vexatious  bill  without  either  oath  or  affirmation. 
Wood  V.  Story,  1  P.  Wms.  781.  ' 

Where  a  party  excepts  to  a  fact  certified  by  a  master's  report,  he 
must  support  his  exception  by  an  affidavit. 

3  P.  Wms.  143,  note. 

The  nobility  of  this  kingdom,  and  lords  of  the  upper  house  of  parlia- 
ment, are  of  ancient  right  to  answer  hi  all  courts,  as  defendants  upon 
protestation  of  honour  only,  and  not  upon  oath.] 

Jones,  155 ;  Seld.  3  vol.  p.  3, 1335. 

A  peeress  by  her  answer  owned  that  she  had  several  deeds  in  her 
power,  but  did  not  set  them  forth ;  and  on  motion  she  was  ordered  to 
produce  them  on  oath,  but  that  order  wns  changed,  and  she  to  produce 
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(C)  Where  it  may  be  said  to  be  ehort  and  defeetive. 

them  on  honour  only,  being  in  supplement  to  her  answer,  which  was 
on  honour. 

Pre.  Ch.  93.  Dake  Hamilton  and  Lady  Gerrard;  bat  ^tMere  Whether  any  order  that 
a  peer  or  peeress  should  produce  writings  on  affidavit,  or  be  examined  on  oath,  as  to  any 
thmg  in  his  answer,  is  not  good.  [Lora  Harcourt  held,  that  the  privilege  of  a  peer  to 
depose  on  his  honour  only,  was  confined  solely  to  his  answer  in  Chancery ;  that  in  all 
oUier  cases  he  must  be  upon  oath ;  and  therefore  the  Lord  Stourton  vras  put  to  answer 
upon  his  oath  to  interrogatories.  Sir  Thomias  Meers  v.  Lady  Stourton,  1  P.  Wms.  146.] 

(C)  Where  it  may  be  said  to  be  short  and  defective. 

An  affidavit  must  set  forth  the  matter  positively,  and  all  material  cir- 
cumstances attending  it,  that  the  court  may  judge  whether  the  deponent's 
conclusions  be  just  or  not. 

j0lt  should  be  so  clear  and  positive  that  an  indictment  for  peijury  may  be  maintained 
on  it    Peers  v.  Carter,  4  LitU  268 ;  1  Green,  324.  f/ 

And  therefore,  on  motion  to  put  off  a  trial  for  want  of  a  material 
witness,  it  must  appear  that  sufficient  endeayours  were  made  use  of  to 
have  him  at  the  time  appointed,  and  that  he  cannot  possibly  be  present, 
though  he  may  on  further  time  given. 

Fares!.  121 ;  Comb.  422. 

II  In  an  affidavit  in  a  cause  the  plaintiff  need  not  state  his  residence.  || 

Crockets  v.  Bishton,  2  Madd.  446. 

Upon  a  rule  to  show  cause,  the  plaintiff  offered  several  new  affidavits, 
and  this  diversity  was  taken,  viz.,  where  they  contain  new  matter,  and 
where  they  tend  only  to  confirm  what  was  alleged  and  sworn  when 
the  rule  was  made ;  in  the  latter  case  they  may  be  read,  not  in  the 
former. 

2Salk.461,pl.l. 

[When  a  defendant  who  has  suffered  judgment  by  default  in  a  crimi- 
nal prosecution,  is  brought  up  for  judgment,  each  party  should  come 
prepared  with  affidavits  disclosing  his  case',  (if  he  mean  to  produce  any;) 
but  if  in  the  course  of  the  inquiry  the  court  wish  to  have  any  point  fur- 
ther explained,  they  will  give  the  defendant  an  opportunity  of  answer- 
ing it  on  a  future  day. 

Rex  V.  Wilson,  4  Term  R.  487. 

When  a  defendant  who  has  been  convicted  on  an  indictment  comes 
up  for  judgment,  the  prosecutor  may  read  affidavits  in  aggravation, 
though  made  by  witnesses  who  were  examined  at  the  trial,  which  affi- 
davits the  defendant  is  at  liberty  to  answer.] 

Rex  ▼.  Sharpness,  1  Term  R.  228. 

If  there  be  affidavit  against  affidavit,  the  proper  method  is  to  have  it 
tried  by  an  issue  at  law. 

Comb.  399.  ||  See  Beame's  Ord.  34.||  But  this  is  matter  discretionary  in  the  court. 
See  3  Mod.  108,  where  an  action  on  the  case  was  brought  for  scandalous  matter  inserted 
in  an  affidavit  i  that  the  party  is  to  put  nothing  in  the  affidavit  but  what  is  material  to 
the  point,  and  therefore  not  to  set  forth  the  merits  of  his  cause  on  motion.  Stile  Prac. 
Reg.  79,  where  the  cffidavit  of  one  who  stood  in  the  pillory  was  read.  2  Salk.  461.  Bat 
for  this  vide  tit.  Evidence.  |  As  to  affidavits  in  support  of  injunetioru^  see  tit.  /fi;ttficiuMi.| 

II  An  affidavit  made  in  support  of  a  state  of  facts  may  be  referred  for 
scandal^  but  not  for  impertinence,  by  a  party  who  has  filed,  in  support 
of  a  counter  state  of  facts,  an  affidavit  whidh  appears  to  be  an  answer 
to  the  former.  || 

in  ft  Burton,  1  RuBsdl,  380.    See  7  Price,  594. 
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See  Merchant  and  Merchandise,  (B,)  and  the  General  Index,  in 
hstrol.  II.  t.sf 


AGREEMENTS. 


An  agreement  (a)  is  the  consent  of  two  or  more  persons,  the  one  to 
part  with,  and  the  other  to  receive,  some  property,  right,  or  benefit. 
The  notion  of  contracting  or  entering  into  agreements  arose  l^om  the 
increase  of  commerce,  and  the  necessity  men  were  mider  of  bartering 
their  superfluities  for  things  of  real  use,  which  lay  out  of  the  way  of 
their  acquiring.     That  men  should  execute  their  agreements  and  per- 
fona  their  promises,  though  made  without  writing  or  consideration,  is    ' 
enjoined  by  the  law  of  nature ;  but  in  civil  societies,  and  in  ours  in  par- 
ticular, circumstances  are  required  which  protect  the  weak,  and  those 
who  are  under  the  power  of  others ;  and  provision  is  made  against  fraud 
and  circumvention. 

(a)  An  agreement  is  defined  aggregaiio  'merUium  in  re  aHguafaeta  vel  jfaeienda, 
Plowd.  17,  a.  0  Dttorum  vcl  plurium  in  idem  plaeitum  eofuefutM.  Dig.  Lib.  u.  tit  14, 
{  l.|  Though  a  coDtract  executed  with  all  thfr  solemni^  required  by  law,  may  properly 
he  called  an  agreement,  yet,  in  the  more  common  acceptation  of  the  word,  ariieka^  mimUetf 
and  eaatow^  ^.,  containing  sopiething  preparatory  to  a  more  solemn  and  formal  execu- 
tion, are  called  agreement. 

Under  this  head  we  will  consider, 

(A)  Who  are  capable  of  contracting  and  binding  themselyes  or  others  by  their  Agree- 

ments. 

(B)  Of  Agreements  which  are  good  in  Law,  and  will  be  decreed  in  Specie  in  Equity : 

and  herein, 

1.  Of  unreaaonabk  AgreementSj  and  iueh  as  may  be  aaid  to  be  obtained  by  Fraud 

or  Circumvention* 

8.  Of  voluntary  Jigreements, 

2,  Cfthe  Manner  in  which  they  are  to  be  performed, 

C]  Of  Parol  Agreements,  or  such  as  may  be  said  to  be  within  the  Statute  of  Frauds 
and  Perjuries :  and  herein, 

|L  Of  Agreements  mentioned  in  the  Firsts  Second,  and  Third  Seetionerf  the  Statute. 

'  3.  €f  AgreemenU  mentioned  in  ihe  Fourth  Section*  andhereinj 

1.  Of  Promises  by  Executors,  Administrators,  &c. 

9.  Of  Promises  to  answer  for  the  Debt,  Default,  or  Miscarriage  of  another. 

3.  Of  Agreements  in  consideration  of  Marriage. 

4.  Of  Contracts  for  Sale  of  Lands,  Tenements,  and  Heraditaments. 
Vol.  L— 20 
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(A)  Who  are  capable  of  making  Agreements. 

6.  Of  Agreements  not  to  be  performed  within  One  Year  from  the  making  of 
them. 

3.  Of  Agreement  mentioned  in  the  Seventeenth  Section :  and  herein^ 

1.  What  Agreements  are  within  the  Section. 

9.  Of  Acceptance  of  Goods,  and  part  Payment  within  the  meaning  of  the 
Section. 

3.  Of  the  Memorandum  in  Writing,  and  the  signing  by  the  Par^  to  be  charged* 
or  by  an  Agent.  || 

(D)  Of  cases  where  Equity  decrees  specific  Performance  of  Agreements  on  the  Ground 
of  their  bemg  in  part  performed. 


(A)  Who  are  capable  of  contracting  and  binding  themselves  or  others  by  their 

Agreements. 

A  PERSON  non  compos  is  not  capable  of  entering  into  any  agreement, 
for  an  agreement  is  an  act  of  the  understanding  which  such  persons  are 
incapable  of,  and  therefore  are  to  be  under  the  care  of  their  curators,  or 
guardians,  by  a  commission  from  the  public. 

But  for  this  vide  head  of  Idiots  and  Lunatics,  0A  person  completely  intoxicated  has 
no  agreeing  mind,  and  his  contracts  are  therefore  invalid,  particularly  when  he  has  been 
made  drunk  by  the  other  party.     1  H.  &  M.  69;  I  South.  361 ;  2  Hayw.  394.^ 

An  infant  for  the  same  reason  is  incapable  of  contracting. 

Vide  also  head  of  Infancy  and  Agc^  l|and  Void  and  Voidable.^  [If  an  infant,  says  Ld. 
Mansfield,  does  a  right  act  which  he  ought  to  do,  or  which  he  was  compellable  to  do, 
it  shall  bind  him.  3  Burr.  1801.  And  if  an  infant  6nter  into  a  contract  with  the  advice 
and  concurrence  of  his  friends,  and  such  contract  appear  to  be  beneficial  for  the  interests 
of  the  infant,  equity  Will  support  and  give  it  effect.  I  Eq.  Cas.  Abr.  287.  j3  An  intot 
may  take  advanta^  of  a  contract  made  with  him,  although  the  consideration  were  merely 
the  infantas  promise,  as  on  an  action  founded  on  mutual  promises  to  marry.  Bull.  N. 
P.  155 ;  1  Marsh.  (Ken.)  R.  76 ;  see  1  N.  &  M«C.  197 ;  6  Cranch,  226.  An  infant  may 
make  a  binding  contract  by  marriage  articles  or  settlement  Tabb  v.  Archer,  3  Hen. 
&  Mnnf.  400.0^ 

A  wife  during  the  intermarriage  is(o)  incapable  of  entering  into  any 
agreement  in  pais,  being  under  the  power  of  her  husband. 

Vide  tit.  Baron  and  Feme,  /iA  valid  agreement  may  be  made  between  husband  and 
wife,  through  the  medium  of  her  trustee,  for  an  immediate  separation,  and  for  a  separate 
allowance  to  the  wife  for  her  support.  Carson  v.  Murray,  3  Paige,  483.  See  Martin 
V.  Dwelly,  6  Wend.  9;  Dibble  v.  Hutton,  1  Day,  221 ;  Kirby  v.  Kirhy,  1  Paige,  565; 
Ewing  V.  Smith,  3  Desaos.  417;  Lynn  v.  Asbton,  1  Russ.  &  My.  188.^  (a)  But  it  is 
said,  Uiat  if  a  feme  covert,  by  agreement  made  with  her  husband,  is  to  surrender  a  copy- 
hold or  levy  a  fine,  though  the  husband  die  before  it  be  done,  equity  will  compel  her  to 
perform  the  agreement.  2  Vem.  61,  pi.  52;  Eq.  Ca.  Abr.  25,  pi.  6.  Upon  looking 
mto  the  Registrar's  book,  it  appeared  that  the  court  made  no  decree  in  it,  but  it  was  by 
consent  referred  to  Mr.  Seijeant  Rawlinson  for  his  arbitration.  £qu.  Ca.  Abr.  62,  pf. 
2,  per  curiam,  /0  A  wife  may  make  contracts  by  the  purchase  of  real  estate,  unless  her 
husband  expressly  dissents.    Baxter  v.  Smith,  6  Binn.  427.0^ 

[A  slave  is  competent  to  enter  into*  a  contract  for  his  manumission, 
and,  if  made  without  fraud  or  duress,  it  will  be  enforced  against  him. 
He  may  also  enter  into  contracts  with  others,  provided  the  rights  of  his 
master  are  not  affected.  Though  he  cannot  deprive  his  master  of  his 
services,  yet  with  the  consent  of  his  master  he  may  engage  to  do  service 
for  another. } 

{3  Bos.  &  Pul.  72,  73,  Williams  v.  Brown.} 

The  ancestor  seised  in  fee  may  by  his  agreement  bind  his  heir ;  there 


AGREEMENTS.  1&6 

(A)  Who  are  capable  of  making  Agreements. 

forey  if  A  agrees  to  sell  lands,  and  receives  part  of  the  purchase-money^ 
but  dies  before  a  conveyance  is  executed,  and  a  bill  is  brought  against 
the  heir,  he  will  be  decreed  to  convey,  (a)  and  the  money  shall  go  to 
the  executor,  especially  if  there  are  more  debts  due  than  the  testator's 
personal  estate  is  sufficient  to  pay. 

Baden  ▼•  Countess  of  Pembroke,  2  Vem.  215.  [(a)  So  in  die  case  of  a  customary 
liar.  2  Vee.  640.]  But  if  a  man  for  100/.  assumes  to  make  a  lease  for  twenty-one  years, 
and  dies,  his  heir  is  not  compellable  in  a  court  of  equity  to  make  the  lease,  for  this  is 
against  the  common  law.     Qttwre,  Eq.  Cas.  Abr.  265,  pi.  4 ;  ||Roll.  Abr.  377,  pi.  18.|| 

So  if  a  father  conveys  to  a  younger  son  by  a  defective  conveyance, 
and  dies,  the  heir  ^t  law  in  two  cases  shall  be  compelled  to  make  it 
good.  1.  Where  there  is  a  covenant  (d)  for  further  assurance,  binding 
the  heir,  because  the  heir  is  bound  by  the  covenant.  2.  Where  there 
is  a  provision  made  by  the  father  in  his  lifetime  for  the  heir,  or  he  hath 
guch  provision  by  descent  from  the  father,  (c) 

Tide  it^rd  of  yolunfcaiy  Agreements,  ^b)  J  S  upon  a  marria^  treaty  was  to  settle 
600/.  per  annum  as  a  jointure,  in  consideration  of  a  marriage  portion ;  J  S  was  intrusted 
with  the  drawing  of  the  settlement,  which  was  never  read  by  the  wife :  the  jointure 
settled  was  but  400/.  per  annttm,  of  which  the  husband  took  notice,  and  talked  of  making 
it  up  so  much,  but  dying  before  it  was  done,  his  heir  was  decreed  to  make  it  up,  althovgh 
theve  was  do  covenant  by  which  he  bound  his  heir  to  make  it  up  so  much.  Vem.  16. 
Ue)  See  the  case  of  Chetwvnd  v.  Fleetwood,  4  Br.  P.  C.  435,  where  a  specific  per«' 
lonnance  of  an  agreement  made  by  the  ancestor,  only  tenant  for  life,  was  decreed  against 
the  heir,  the  agreement  being  clearly  for  his  benefit.]  ||See  Brummell  v.  Claveringi 
3  Swanst.  690.|| 

If  tenant  in  tail  agrees  to  convey,  or  bargains  and  sells  the  lands  for 
valuable  consideration,  without  fine  or  recovery,  and  dies  before  the 
fine  or  recovery  be  levied  or  suffered,  the  issue  is  not  {d)  bound  either 
in  law  or  equity,  for  equity  cannot  set  aside  the  statute  de  donisj  which 
sayis,  voluntas  donatoris  observetur;  nor  can  the  court  set  up  a  new 
manner  of  conveyancing,  and  supersede  fines  and  recoveries ;  for  there- 
by the  king  would  lose  the  perquisites  by  fines,  on  tlie  writs  of  entry 
and  fines  for  alienation. 

Hob.  203;  Chan.  Ca.  171;  10  Mod.  469;  3  Vent.  350.    ^An  heir  or  issue  in  tail, 
claiming  per  formam  donij  cannot  be  compelled  to  fulfil  an  agreement  entered  into  bV 
4ie  tenant  in  tail,  for  the  sale  of  the  land  entailed.     Partridge  v.  Dorsey,  3  H.  &  J. 
30ft.|r    (d)  So  thauff h  there  be  a  decree  against  the  tenant  in  tail  to  levy  a  fine  and  suffer 
a  recovery,  and  he  dies  in  contempt  and  in  prison  for  not  exeeuting  it,  yet  the  issue  shall 
not  be  bound.    Vide  Eq.  Abr.  25,  pi.  4,  265,  pi.  2;  2  Vera.  306.   [2  Yes.  634.  But 
see  Hill  v.  Can,  1  Ch.  Ca.  294.    The  issue  not  bound  by  a  covenant  for  further  assu- 
rance, 1  Lev.  237 ;  nor  by  articles  to  convey  for  payment  of  debts,  2  Eq.  Ca.  Abr.  28, 
p.  34.    By  analogy  to  the  cases  of  tenants  in  tail  who  claim  paramouijt  to  the  contract- 
mg  party,  it  has  been  holden,  that  the  widow  of  a  copyholder  for  life,  who  had  *agreed 
for  rae  Kde  of  his  estate,  but  died  before  the  conveyance  was  executed,  was  not  debarred 
by  this  agreement  of  her  free  bench  t  for  that  her  claim  was  not  under  the  husband,  but 
nom  the  custom  of  the  manor.    Masgrave  v.  Daahwood.  2  Vem.  45,  63.    But  Ld. 
Haidwicke  thought  that  the  widow's  estate  was  a  branch  of,  and  arose  from  that  of  the 
husband,  and  that  the  custom  merely  directed  its  derivation ;  and«  therefore,  where  the 
agreement  was  for  a  valuable  consideration,  paid,  as  to  the  greatest  part,  he  decreed  a 
specific  perfoananee  apiDBt  her.  Hinton  v.  Hinton,  2  Ves.  631, 638 ;  Ambl.  277,  S.  C. 
In  the  same  case  of  Musgrave  v.  Dashwood,  2  Vem.  63,  and  upon  the  same  principle, 
it  was  said,  that  if  a  joint  tenant  enter  into  an  a^preement  to  alien,  and  die  without  doing 
so,  equity  would  not  enforce  the  agreement  against  the  survivor.    But  this,  it  seems, 
most  be  taken  with  this  limitation,  where  me  articles  are  not  such  as  amount  to  a 
'■efwaoee  of  tiie  jointaie;  if  they  are  sidi,  equity  will  decree  against  the  survivor. 
Per  Ld.  Hardwieke,  2  Yes.  634 ;  Co.  Litt.  59,  b.] 

A,  seised  of  lands  in  tail,  agrees  with  B  that  he  and  his  heirs  shall 
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enjoy  the  entailed  lands,  if  A  and  his  heirs  may  enjoy  his  fee-simple 
lands ;  this  agreement  is  executed  accordingly,  and  B  had  a  decree 
against  A  to  levy. a  fine  and  settle  it,  pursuant  to  the  agreement;  but 
A  died  without  doing  it :  though  it  was  decreed  that  A  himself  was 
bound  by  this  agreement  to  convey,  yet  since  he  died  before  he  executed 
the  fine,  his  issue  was  not  bound  by  the  agreement :  but  if  the  issue  in 
tail  had  approved  of  his  ancestor's  agreement,  as  he  did  in  this  case,  by 
entering  on  the  land  of  B,  then  it  becomes  his  own  agreement,  and 
consequently  in  equity  he  shall  be  obliged  to  perform  it(a) 

Chan.  Ca.  171.  Roes  and  Ross,  (a)  So  if  the  issue  in  tail  had  recoTered  par^  of 
the  puiehase-money  in  his  father's  lifetime,  or  after  his  death,  or  if  he  had  joined  in  the 
deed  with  the  father,  or  covenanted  for  further  assurance,^.  Chan.  Ca.  171;  Le^. 
5)38.  [Any  agreement  with  an  equivalent  will  bind  the  issue,  as  a  partition,  though 
but  by  parol,  or  an  exchange  of  lands.    3  Vem.  202 ;  Co.  Litt  174,  a,  384,  a.] 

If  there  be  tenant  in  tail  in  equity  as  of  a  trust,  or  under  an  equitable 
agreement,  and  he  for  valuable  consideration  bargain  and  sell  the  land 
without  fine  or  recovery,  this  shall  bind  his  issue,  because  the  statute 
de  donis  doth  not  extend  to  it,  being  an  entail  in  equity  and  a  creature 
of  the  court.  (A) 

Chan.  Ca.  234;  2  Chan.  Ca.  64;  2  Vent.  350;  Vem.  13, 440;  2  Vem.  133,  583, 
702.  [  (b)  It  seems  that  upon  the  same  principle  the  heir  in  tail  of  a  copyhold,  whose 
ancestor  nad  entered  into  an  agreement  to  sell,  but  had  died  before  surrender,  would  be 
decreed  to  conyey  to  the  purchaser;  for  the  entail  of  a  copyhold  is  not  within  the  statute 
d^  donis.    Powell  on  Contr.  126.] 

As  tenant  in  tail  is  restrained  from  alienating  the  estate  without  fine 
or  recovery,  so  he  is  from  charging  it,  or  disjposing  of  the  lasting  im- 
provements after  his  death ;  therefore,  if  tenant  in  tail  sells  the  trees 
growing  on  the  inheritance,  the  vendee  must  sever  them  during  the  life 
of  the  tenant  in  tail ;  for  if  he  dies  before  they  are  cut  down,  his  issue 
shall  have  them  as  part  of  the  inheritance,  and  the  vendee,  though  (e) 
obliged  to  pay  the  whole  sum  contracted  for,  yet  shall  not  be  allowed 
to  cut  down  one  tree  after  the  death  of  tenant  in  tail ;  for  as  the  tenant 
in  tail  has  power  over  the  inheritance  but  during  his  own  life,  so  he 
cannot  delegate  that  power  to  another  but  for  the  same  time ;  and,  con- 
sequently, whatever  remains  part,  of  the  inheritance  at  the  death  of 
tenant  in  tail,  at  which  time  his  power  over  it  ceases,  must  necessarily 
go  to  the  heir,  to  whom  the  inheritance  belongs. 

Bro.  CorUraet,  26;  11  Co.  50;  Poph.  194.  (e)  Qt#.  Whether  he  may  not  have 
relief  in  equity ;  cr  rather,  Qu,  If  an  action  for  money  had  and  received  would  not  lie 
against  the  representatiye  %  [If  tenant  in  tail  covenant  to  make  a  lease,  which  he  has 
power  to  make,  and  die  before  execution,  equity,  it  seems,  will  cany  it  into  execution 
against  his  heir.  10  Mod.  469.  If  tenant  for  life,  with  power  to  make  leases  for 
twenty-one  years,  grant  one  for  twenty-six  years,  such  lease  ahall  hind  the  remainder- 
man for  twenty-one  years,  for  under  the  power  of  leasing  there  is  a  referable  privi^ 
E*ven.  Campbell  v.  Leach,  Ambl.  740.]  J  Vide  Shannon  v.  Bradstreet,  1  Scho.  U 
Bf.  63.     EUard  v.  Lord  Llandaff,  1  Ball.  &  B.  241,  and  1  Chan.  Ca.  93 ;  3  Chan. 

R.  ii.g 

[A  mother,  acting  as  administratrix,  may  bind  her  diildren. 

Highter  v.  Starman,  1  Vem.  210. 

Churchwardens  are  in  that  character  competent  to  enter  into  any 
agreement  which  may  be  beneficial  to  the  parish,  and  thereby  to  bind 
the  parishioners  and  their  successors,  as  also  succeeding  church- 
wardens. 

Dr.  Martin  y.  Nntkk,  9  P.  Wjna.  366.    |  See  tit  CSkirdbowtfensJ 
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(A)  Who  are  capable  of  making  Agreements. 

If  a  party  undertaking  for  and  on  the  behalf  of  another  have  no 
^.  authority  from  his  principal,  there  it  is  a  fraud,  and  the  undertaker 
\         ought  himself  to  be  liable.     But,  where  a  due  authority  is  given  to 

treat,  there  the  performance  of  the  contract  shall  be  enforced  agsdnst  the 

principaL 

Johnson  t.  Ogilby,  3  P.  Wms.  279 ;  Parrot  t.  Wells,  3  Vem.  127 ;  Dachess  of  Marl- 
borough ▼.  Strong,  5  Yin.  Abr.  533,  p.  38;  2  Bro.  P.  C.  500,  S.  C.  If  an  attorney 
shoald  bid  more  S}t  an  estate  BcAd  under  a  decree  of  the  Court  of  Chancery,  than  he  was 
impowered  to  bid,  and  declare  his  principal,  Sir  Thomas  Sewell,  Master  of  the  Rolls, 
thoa^t  that  the  attorney  himself  would  be  liable,  bat  doubted  whether  the  principal 
woold.  Aiabl.  498.  But  where  many  are  concerned  in  interest,  and  the  credit  is  e?i- 
(fently  given  to  the  person,  and  not  to  any  fund,  the  immediate  contractors  are  liable. 
Thos,  where  a  man  contracted  to  pave  the  streets  of  a  town  by  a  written  instrument 
executed  between  him  and  two  of  the  parishioners,  the  Court  of  Exchequer  decreed  him 
relief  against  the  undertakers,  and  left  them  to  their  remedy  over  against  the  rest  of  the 
putBh ;  more  especially  as  the  written  contract,  which  was  the  plaintiflTs  evidence,  was 
ui  the  hands  of  one  of  the  defendants:  Merick  v.  Wymondfold,  Hardr.  205.  So  it  was 
'boldeo,  that  a  bill  might  be  supported  against  the  committee  of  a  club  for  an  agreement 
flDtered  into  by  them  on  account  of  the  club,  without  making  the  rest  of  the  suoscribers 
parties.  CuUen  v.  Duke  of  Queensberry,  1  Bro.  Ch.  R.  101,  affirmed  in  Dom.  Proe, 
March  27,  1787.  So,  where  the  commissioners  of  a  navigation  act  entered  into  an 
agreement  with  an  engineer,  they  were  holden  to  be  penfmalfy  liable*  Horsley  v.  Bell, 
AmbL  770 ;  S.  C.  in  1  Bro.  Chan.  R.  101,  in  note,  g  Eaton  v.  Bell,  5  Bam.  &  Aid. 
34.  fi  On  a  contract  for  the  exchange  of  lands,  in  which  a  person  styled  himself  as 
agent  of  others,  without  stipulating  in  their  names,  or  undertakmor  to  bind  them  as  their 
amt;  he  was  held  personally  liable  on  the  contract,  and  entitled  to  the  benefit  of  it. 
CoQch  T.  IngersoU,  2  Pick.  292.gr  In  these  cases  the  contracting  parties,  Uioug^ 
agents,  are  held  liable  on  the  ground  of  the  absence  of  any  responsible  principal ;  but 
there  is  an  exception  to  this  rule  in  the  case  of  government  agents  and  public  officers ; 
e,  g,  the  governor  of  a  settlement,  a  commissary  general,  the  commanaer  of  a  ship  of 
war,  who,  in  general,  are  not  personally  responsible  on  the  contracts  made  in  their 
pnblie  capacity,  although  there  be  no  principal  against  whom  a  remedy  can  be  had.  Ma&- 
beath  V.  Haldimand,  I  Term  R.  172;  and  see  IVfyrtle  v.  Beaver,  I  East,  135;  Bowen  v. 
Mofris,  2  Taunt.  374.  If,  indeed,  the  agent  bind  himself  by  a  formal  en^gement,  as  if 
a  &ctor  enter  into  a  charterparty  in  his  own  name,  or  if  an  agent  purchasmg  bills  for  his 
principal  endorse  them  himself,  or  if  an  agent  covenant  for  himself  and  his  heirs  for  the 
act  or  bis  principal,  then,  whether  a  public  officer  or  not,  he  is  personally  liable. 
I  Term  R.  181 ;  2  Moll.  331 ;  2  Atk.  623 ;  2  Vem.  280.  Goupy  v.  Harden,  7  Taunt. 
159 ;  Appleton  v.  Binks,  5  East,  148;  Burrell  v.  Jones,  3  Bam.  &  A.  47 ;  Paley  on  Prine. 
and  Agent,  ch.  6,  (2d  ediL)||  JS  When  a  covenant  is  made  by  one  man  for  the  benefit 
of  anoUier,  the  former  is  the  proper  person  to  be  made  plaintiir  for  the  breach  of  it* 
Strohecker  v.  Grant,  16  S.  &  R.  237.  ^ 

Where  an  agent  employed  by  husband  and  wife  to  sell  the  wife's 
estate  by  public  auction,  sold  it  by  private  contract,  at  a  higher  price 
than  they  had  required,  the  court  refused  to  compel  them  to  execute 
the  contract,  the  agent  not  having  acted  pursuant  to  the  authority 
given  him. 

Daniel  v.  Adams,  AmbL  495. 

But  if  a  factor  sell  goods  at  less  price  than  he  is  commissioned,  the 
sale  will  bind  the  principal  for  the  convenience  of  trade. 

AmbL  498.    |  It  would  be  otherwise  in  case  of  a  broker.     1  Esp.  Ca.  lll.|| 

The  agreements  of  the  solicitors  in  a  cause  relative  to  orders  of  court, 
are  binding  on  their  clients.] 

Cox  V.  Peele,  2  Bro.  Ch.  R.  334 ;  ^0  2  McCord's  Ch.  R.  409 ;  2  Yeates,  546 ;  in  se- 
rai the  powers  of  an  attorney  cease  on  his  obtaming  judgment.    8  John.  361 ;  5  PeU 


113.  BQtsee7Cowen,739;16S.&R.368;  8Pet.  18;  1  Greenl.257;  7Cranchs436; 
S  Bibb,  382.  ^    |  As  to  admissions  by  attorneys  of  facts,  vide  tit  Evidenee.l 

O 


158  AGREEMENTS. 

(B)  What  good  in  Law^  and  specifioally  enforced  in  Eqoi^. 

i^The  managers  of  a  lottery  are  jointly  liable  to  the  holders  of  prize 
tickets,  although  only  one  of  them  signed  the  tickets. 

Gilbert  v.  Williams,  8  Mass.  476. 

A  number  of  persons  associated  for  the  purpose  of  establishing  a 
bank,  and  at  a  meeting  when  all  were  not  present,  appointed  an  agent 
to  attend  the  legislature  and  procure  a  charter,  who  attended  to  the  ser- 
vice and  failed ;  held  that  the  associates  were  liable,  as  well  those  who 
were  not  present,  as  those  who  were  at  the  meeting. 

Sproat  ▼.  Porter,  9  Mass.  300.    See  13  Pick.  531. 

Corporations  can  contract  by  agents  duly  appointed  and  authorized 
by  a  corporate  vote,  {a)  The  old  doctrine  that  it  could  contract  only 
under  its  corporate  seal,  is  now  repudiated,  (b) 

(a)  TOranch,  299;  5  Munf.  334;  8  Mass.  393;  7  Mass.  102;  10  Mass.  397; 
14  John.  1 18 ;  7  J.  J.  Marsh,  85 ;  8  Conn.  191 ;  (6)  8  Wheat  339 ;  12  Wheat.  64 ;  7  Cianch, 
999 ;  4  S.  &  R.  16 ;  4  Bibb,  17 ;  3  Rand.  136 ;  1  Har.  &  Gill.  324 ;  1  Dev.  4c  Bat.  906. 

A  state  may  contract  with  an  individual ;  and  two  or  more  states 

may  enter  into  a  compact  or  agreement,  inter  se, 

Chesapeake  and  Ohio  Canal  Company  r,  Baltimore  and  Ohio  Rail  Road  Company, 
4GU1.  &John.5.8f 

(B)  Of  Agreements  which  are  good  in  Law,  and  will  be  decreed  in  l^tede  in  Equity : 

and  herein, 

1.  Of  unreasonable  Agreements^  and  such  as  may  he  said  to  he  chtaintd  by  FVaud  or 

Cireumveniion* 

In  many  cases  the  party  injured  by  breach  of  an  agreement  may 
have  a  remedy  either  by  action  at  common  law,  (a)  or  by  recourse  to  a 
court  of  equity;  but  here  a  general  rule  must  be  observed,  that 
wherever  the  matter  of  the  bill  is  merely  in  damages,  there  the  remedy 
is  at  law,  because  the  damages  cannot  be  ascertained  by  the  consdeuce 
of  the  chancellor,  and  therefore  must  be  settled  by  a  jury.  (6) 

(a)  Vide  tit  Actions^  Assun^t^  and  Covenant,  Vide  Abr.  Eq.  16.  {The  jarisdio- 
tion  to  decree  the  specific  performance  of  contracts  is  not  compolsory  on  the  court,  but 
discretionary.  The  court  is  not  bound,  in  all  cases,  to  order  a  contract  which  it  will  not 
i^ecifically  perform  to  be  delivered  up,  nor  to  decree  the  performance  of  a  contract, 
which  it  would  not  order  to  be  delivered  up.  .  For  there  are  many  cases  in  which  the 
party  has  obtained  a  right  to  sue  upon  a  contract  at  law,  and  under  such  circumstances 
that  he  cannot  be  deprived  in  equi^  of  that  remedy,  and  yet  the  court  will  not  interpoee 
to  aid  him,  but  will  leave  him  to  proceed  at  law.  2  Bro.  C.  C.  326 ;  5  Yes.  J.  846 ;  7  Yes. 
J.  34,  35 ;  10  Yes.  J.  292 ;  12  Yes.  J.  331.}  [(6^  It  is  the  rule  of  courts  of  equity  not  to 
entertain  the  suit  unless  the  plaintiff  wants  the  tning  in  specie,  and  canitot  have  it  any 
other  way.   Errington  v.  Aynesley,  2  Bro.  Ch.  R.  343.    {8  Yes.  J.  163.}   Therefore,  in 

general,  they  will  not  allow  a  bill  for  a  specific  performance  of  contracts  of  stock,  com, 
ops,  or  other  articles  of  merchandise,  but  will  leave  the  plaintiff  to  his  remedy  at  law. 

I  P.  Wms.  570 ;  5  Yin.  Abr.  538,  S.  C. ;  Capper  v.  Harris,  Bunb.  135 ;  Dorison  v.  West- 
brook,  2  £q.  Ca.  Abr.  161,  p.  8;  5  Yin.  Abr.  540,  p.  22.  A  breach  of  the  common 
covenant  to  repair  demised  premises,  is  considered  as  much  in  the  same  lif  ht,  and  pro- 
per only  to  be  redressed  by  action  at  law.  Whistler  v.  Mainwaring,  m  Ch.  Mich. 
14  G.  3,  cited  in  3  Wooddes.  464,  n.  2.]  {So  is  the  breach  of  a  covenant  by  a  leasee 
to  fill  up  a  gravel  pit  at  the  expiration  of  his  term.    8  Yes.  J.  159,  YUnt  v.  Brandon.}^ 

II  Ifosely  V.  Yirgin,  3  Yes.  185;  Ravner  v.  Stone,  2  Eden,  128.||  [But  on  a  covenant 
to  rebuild,  as  it  was  holden  by  Lord  Hardwicke,  the  landlord  or  lessor  may  come  iafa> 
Chancery  for  a  specific  performance,  if  he  is  m  due  time,  and  no  constructive  acquies- 
cence can  be  imputed  to  htm.  City  of  London  v.  Nash,  1  Yes.  12;  and  3  Atk.  513» 
6.  C  This -doctrine,  however,  has  been  lately  controverted,  and  perhaps  entirely  oTer- 
nded.  Lucas  v.  Comerford,  3  Bro.  Ch.  R.  166.]  ||  See  Moeely  v.  Yirgin,  3  Yes.  185  ? 
Flint  V.  Braaden,  8  Yes.  164 ;  Hill  v.  Baiday,  16  Yes.  4a2.||     [In  the  cases  of  Gar- 
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(B)  What  (rood  in  Law*  and  epeetfically  eafovead  in  E^titif  • 

dener  ▼.  Fallen*  2  Y«in.  394;  Thomas  ▼.  Harcoait,  3  Bro.  P.  C.  415«  a  paifonmiiee  of 
an  agreemenc  for  stock  was  decreed.  But  it  shoald  be  observed,  tbat  in  those  cases  the 
party  who  had  undertaken  to  transfer  the  stock  was  plaintiff,  seeking  relief  against  a 
penaltj,  in  which  he  had  bound  himself  for  performance  of  the  eontract,  and  Uiat  the 
verfbimanoe  of  it  was  the  only  ground  on  which  eqnity  could  reliere  him.  Fonbl. 
Notes  on  £q.  Tr.  p.  190.  Bat  on  a  bill  filed  against  the  party  who  had  undertaken  to 
tansfer  the  stock.  Lord  King  did  not  think  the  role  so  invariably  settled  as  to  allow  a 
demorrer  to  the  bill  for  want  of  equity.  Colt  v.  Nettervill,  2  P.  Wms.  304.]  /S  See  Barr 
V.  LsfMiley,  1  Wheat.  151 ;  Mechanics  Bank  of  Alexandria  v.  Seton,  1  Pet.  305.^  ||  See 
Mason  V.  Armitage,  13  Yes.  37 ;  Nutbrown  v.  Thornton,  10  Yes.  161.  And  a  bill  will 
lie  for  performance  of  an  agreement  to  purchase  stock  where  it  prays  a  delivery  of  certi- 
ficates which  give  a  legal  title  to  stock.  Doloret  v.  Rothschild,  1  Sim.  &  Stu.  590.|| 
SAnd  contracts  respecting  mere  personal  chattels  will  be  enforced  in  equity  where  the 
amages  recorerable  at  law  would  not  be  an  adequate  compensation  for  the  non-per- 
fimanoe.  Boxton  ▼.  Lister,  3  Atk.  383,  and  Taylor  v.  Neville,  and  Duke  of  Buck- 
ioj^ham  ▼.  Ward,  there  cited ;  and  Lord  Ranelaugh  v.  Hays,  tti/rd.]  ||  As  in  the  case 
«ue  stock  on  a  farm  seized  by  the  landlord  during  the  tenancy.  Nutbrown  v.  Thorn- 
ton, 10  Yea.  159;  family  pictures  and  furniture.  Lady  Arundell  v.  Phipps,  lb.  139; 
and  see  Withy  ▼.  Cottle,  1  Sim.  &  Stu.  174;  1  Turner  &  R.  78.  The  court  will 
eaforee  a  specific  performance  of  a  contract  to  purchase  a  debt.  Wright  y.  Bell, 
5  Priee  R.  335 ;  Dan.  95 ;  and  see  Withy  ▼.  Cottle,  iuprd  /  Adderly  ▼.  Dixon,  1  Sim. 
it  Sta.  G07.| 

But,  if  there  be  matter  of  fraud  mixed  with  the  damages,  as  if  A  sues 
B  on  a  covenant  at  law  for  damages,  and  B  files  a  bill  for  an  injunction 
upon  this  equitable  suggestion,  that  the  covenant  was  obtained  by 
Iraud,  if  A  files  his  cross-bill  for  relief  upon  that  covenant,  the  court 
will  retain  it,  because  the  validity  of  the  covenant  is  disputed  in  that 
court,  and  on  a  head  properly  cognisable  there ;  and,  therefore,  if  the 
validity  of  the  deed  be  established,  the  court  will  direct  an  issue  for  the 
quantum  of  the  damages. 

Chan.  R.  158;  Abr.  Eq.  17. 

So  where  the  agreement  is  to  do  something  in  specicy  as  to  convey 
lands,  execute  a  deed,  &c.,  there  it  will  be  proper  to  apply  to  a  court  of 
equity  for  a  specific  execution,  to  which  the  party  is  entitled,  if  the 
agreement  be  good  and  sufficiently  proved,  when  otherwise  he  could 
only  recover  damages  at  law.  > 

See  Clian.  Ca.  43,  where  an  agreement  in  nature  of  a  wager  was  decreed  in  specie. 

B  A  specific  performance  will  not  be  decreed  of  an  agreement  to  sub^ 
mit  to  arbitration. 

Street  T.  Rigby,  6  Ves.  818;  Agar  t.  Macklew,  2  Sim.  &  Stu.  418 ;  Gourlay  v.  So- 
meiaet,  19  Yes.  431.  fiHiW  y.  Hollister,  1  Wils.  129 ;  Mitchell  t.  Harris,  4  Bro.  C. 
R.  312,  315;  S.  C,  2  Yes.  Jr.  131 ;  Steel  ▼.  Rigby,  6  Yes.  815;  Crawshaw  ▼.  Col- 
liiM.  1  Swanst.  40.^ 

Nor  of  an  agreement  to  purchase  an  attorney's  business,  since,  sup- 
posing such  agreement  not  illegal,  the  court  has  no  means  of  carrying  it 
into  execution. 

Boson  ▼.  Farlow,  1  Merir.  459. 

Nor  of  an  agreement  for  partnership,  as  it  may  be  dissolved  immedi- 
ately afterwards.  II 

Hercey  ▼.  Birch,  9  Yea.  357 ;  ted  vide  3  Atk.  385 ;  Madd.  Treatise  on  Chan.  41 1, 
Dole  (x). 

The  plaintiff  assigned  some  shares  of  the  excise  to  the  defendant, 
who  thereupon  covenanted  to  save  him  harmless,  and  to  stand  in  his 
place  touching  all  payments  to  the  king ;  the  plaintiff  being  sued  by  the 
Jcing,  brought  his  bill  to  have  the  agreement  performed  in  specie  ;  and 


160  AGREEMENTS. 

(B)  What  good  in  Law,  and  specifically  enforced  in  Equity. 

although  it  was  insisted  that  the  plaintiif  might  recover  damages  at  law 

and  that  this  was  not  a  covenant  for  any  thing  certain ;  and  by  this 

means  a  Master  in  Chancery  was  to  tax  damages  instead  of  a  jury ;  yet 

it  was  decreed,  that  the  defendant  should  perform  his  covenants ;  and  it 

was  direc^d  to  a  Master,  that,  as  often  as  any  breach  should  happen, 

he  should  report  it  specially ;  that  the  comt,  if  occasion  should  be,  might 

direct  a  trial  in  a  quantum  damnificat. 
Vein.  189,  pi.  199;  Lord  Ranelaugh  y.  Hays,  3  Chan.  Ca.  146,  S.  C. 

So  if  a  jointress  brings  her  bill  to  have  an  account  of  the  real  and 
personal  estate  of  her  late  husband,  and  to  have  satisfaction  thereout  for 
a  defect  of  value  of  her  jointure  lands,  which  he  had  covenanted  to  be 
and  to  continue  of  such  value ;  and  the  defendant  insists,  that  this  is  a 
covenant  which  founds  only  in  damages,  and  properly  determinable  at 
law ;  though  it  be  admitted  that  a  court  of  equity  cannot  regularly  assess 
d,amages;  yet  in  this  case,  a  Master  in  Chancery  (a)  may  properly  in- 
quire into  the  value  and  defect  of  the  lands,  and  report  it  to  the  court, 
who  may  decree  such  defect  to  be  made  good,  or  send  it  to  be  tried  at 
law,  upon  a  quantum  damnificat. 

Abr.  Eq.  18,  pi.  7  [{aS  In  Denton  v.  Stewart,  4th  July,  1786.  Sir  L.  Kenyon, 
Master  of  the  Rolls,  directed  the  Master  to  inquire  what  damage  the  plaintiff  had  sus- 
tained by  the  defendant's  not  having  performed  his  agreement,  of  which  a  specific  per- 
formance was  prayed  by  the  bill,  but  which  could  not  be  decreed,  the  defendant  having, 
by  sale  of  the  estate,  put  it  out  of  his  power  to  perform  his  a?reement  with  the  plaintin. 
Fonbl.  Notes  on  Eq.  Tr.  389/1  ||  This  decision  was  followed  by  the  Master  of  the  Rolls 
in  Greenaway  v.  Adams,  12  Yes.  395;  but^the  principle  was  doubted  in  that  case,  and 
also  in  Gwillim  v.  Stone,  14  Ves.  128,  and  Todd  v.  Gee,  17  Ves.  273;  and  see  a  full 
note  of  Denton  v.  Stewart,  17  Ves.  276,  and  1  Cox  R.  258.||  fi  See  McFerran  v.  Taylor 
etal.,  3  Cranch,  270.gr 

The  condition  of  a  bond  was  to  settle  certain  lands  in  such  a  manor, 
by  such  a  day ;  and  the  obligor  died  before  the  day,  so  that  the  bond 
was  saved  at  law ;  yet  the  court  decreed  a  specific  execution.  (6)  * 

Abr.  Eq.  18,  pi.  8.  [(6)  It  hath  been  holden  that  to  found  a  decree  for  a  specific  per- 
formance, the  contract  must  be  good  at  law ;  and  therefore  it  is  stated  by  Sir  Thomas 
Clarke,  Master  oi  the  Rolls,  in  Ambl.  406,  that  it  was  the  practice  before  Lord  Corners* 
time  with  respect  to  agreements,  to  send  the  party  to  law ;  and  if  he  recovered  any  thing 
by  way  of  damages,  then  to  entertain  the  suit.  But  equity  will  often  enforce  a  perform- 
ance of  a^ements,  though  no  action  will  lie  at  law  upon  them,  as  in  the  case  in  the 
text,  and  m  Cannel  v.  Buckle,  2  P.  Wms.  243 ;  Acton  v.  Pierce,  2  Vem.  480;  Scott  ▼. 
Wray,  1  Chan.  R.  45;  Edwin  v.  East  India  Company,  2  Vern.  210.]  y  Chandos 
V.  Brownlow,  2  Ridg.  P.  Ca.  416;  but  see  2  Freem.  216,  and  see  1  Anst.  45; 
3  Swanst.  417.|| 

But  here  it  must  be  observed,  that  agreements,  out  of  which  an  equity 
can  be  raised  for  a  decree  in  specie,  ought  to  be  obtained  with  all 
imaginable  fairness,  and  without  any  mixture  tending  to  surprise  or 
circumvention  ;  and  that  they  be  not  unreasonable  in  themselves,  (c) 

Abr.  Eq.  17;  3  Atk.  386;  Cas.  temp.  Talb.  234 ;  Pr.  Ch.  538;  1  Bro.  Ch.  R.  440. 
[(c)  Vauffhan  v.  Thomas,  1  Bro.  Ch.  R.  656,  ace.  Stanhope  v.  Toppe,  2  Bro.  P.  C. 
183 ;  2  &[.  Ca..  Abr.  55,  note  to  Ca.  1.]  ||  Costigan  v.  Hastier,  2  Scho.  &  Lef.  166 ; 
Howel  v.  George,  1  Madd.  R.  11,  note ;  Revell  v.  Hussey,  2  Ball  &  B.  287.||  /SBrashier 
V.  Gratz,  6  Wheat.  628;  Seymour  v.  Delaney,  6  John.  Ch.  R.  222.gr  [But  inadequacy 
of  price,  simply  and  of  itself,  independently  on  any  other  circumstances,  is  not  a  ^and 
with  the  court  to  annul  an  agreement,  though  executory.  Keen  v.  Stukeley,  Gilb.  R. 
155,  and  2  Bro.  P.  C.  396;  Mortimer  v.  Capper,  1  Bro.  Ch.  R.  166;  Floyer  v.  Sher- 
rard,  Ambl.  18;  Jackson  v.  Lever,  3  Bro.  Ch.  R.  605.  ;6McKinney  v.  Pinckard, 
2  Leigh,  149;  George  v.  Richardson,  Gilmer,  230;  Stewart  v.  The  State,  2  Harr.  & 
Gill,  114;  Knobb  v.  Lindsay,  6  Ham.  471;  Whitefield  v.  McLeod,  2  Bay,  380.^ 
Still  less  is  it  a  ground  to  rescind  one- already  executed.    Nicols  v.  Gould,  2  Yes.  122; 
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Henley  ▼.  Acton,  3  Bro.  Ch.  R,  17 ;  SpraUey  v.  Griffith,  3  Bro.  Ch.  R.  179;  Willk  t. 
Temegan,  3  Atk.  351 ;  but  see  Heme  v.  Meeres,  1  Vem.  465.    In  the  case  of  Heath- 
cote  T.  Paignon,  3  Bro.  Ch.  R.  167,  Lord  Thurlow  admitted,  that  mere  inadequacy  of 
price  was  scarcely  sufficient;  but  said,  that  *^  there  was  a  difference  between  that  and 
eridenoB  arising  from  inadequac^r.    If  there  is  such  inadequacy  as  to  show  that  the  pef- 
son  did  not  understand  the  bargain  he  made,  or  was  so  oppressed  that  he  was  glad  to 
make  it,  knowing  its  inadequacy,  it  will  show  a  commana  oTor  him  which  may  amount 
to  firand.'*    And  see  aee.  ,•  Young  v.  Clerk,  Pr.  Ch.  538.]     ||  Love  ▼.  Barchard,  8  Yes. 
133;- Westbnm  v.  Russell,  3  Yes.  &  B.  187;  Matthews  ▼.  Feam,  1  Cox's  R.  378; 
Gopis  ▼.  Middleton,  3  Madd.  430;  Coles  y.  Trecothick,  9  Yes.  346;  Underbill  ▼.  Har- 
wood,  10  Yes.  319 ;  Burrows  ▼.  Lock,  10  Yes.  474 ;  Murray  y.  Palmer,  3  Scho.  &  Lef. 
488;  Peacocky.  Evans,  16  Yes.  517;  Lukey  v.  O'Donnel,  3  Scho.  &  Lef.  471 ;  PickeU 
V.  Logan,  14  Yes.  340;  ^Osgood  y.  Franklin,  3  John.  Ch.  R.  1;  S.  C.  14  John. 
5S7;   Still  well  v.  Wilkinson,  Jacob's  R.  380.^    Inadequacy  of  price  coupled  with 
distress  of  the  vendors,  and  want  of  advice,  is  a  ground  for  invalidatin?  a  sale. 
Wood  ▼.  Abrey,  3  Madd.  417;  and  see  Kemyes  v.  Hansard,  Coop.  C.  135 ;  Martin  T. 
Mitchell,  3  Jac.  &  W.  13. 1     [And  where  agreements  are  endeavoured  to  be  set  aside, 
for  SQpposed  weakness  of  understanding  in  one  of  the  contracting  parties,  for  breach  of 
confidence,  or  other  substantive  reason,  the  inequality  of  the  terms  may  be  a  material 
mgredient  in  the  case,  as  evidence  of  imposition.    3  Wooddes.  453,  and  Griffin  v.  De 
y^le,  and  others,  reported  in  the  Appendix.    It  is  to  be  further  observed,  that  where 
an  agreement  appears  very  unequal,  the  courts  will  lay  hold  of  very  slight  circumstaneea 
to  avoid  enforcing  the  execution  of  it;  as  where  the  plaintiff  had  not  made  out  his  title 
by  the  time  stipulated.    Kenn  v.  Stukely,  3  Bro.  P.  C.  396 ;  a  circumstance  which,  in 
general,  has  not  any  weight  with  them.    Gibson  v.  Patterson,  1  Atk.  13.    If  the  con- 
tract be  iiair  in  its  creation,  it  shall  not  be  affected  by  a  subsequent  event,  whic^  has 
thrown  the  advantage  greatly,  or  wholly  on  one  side.    See  the  case  of  Cass  v.  Rudele, 
3  Yem.  380,  more  correctly  stated  in  1  Bro.  Ch.  R.  157.   City  of  London  v.  Richmond, 
3  Yem.  433 ;  Carter  v.  Carter,  Ca.  temp.  Talb.  371 ;  Mortimer  v.  Capper,  1  Bro.  Ch. 
R.  156,  and  the  case  there  refened  to  by  Lord  Thurlow.    Adams  v.  Weare,  1  Bro.  Ch. 
R.  567 ;  Jackson  v.  Lever,  3  Bro.  Ch.  R.  605,  where  contracts,  under  such  circum- 
stances, have  been  specifically  decreed.    And  see  the  case  of  Nicols  v.  Gould,  3  Yes. 
433;  Henley  v.  Acton,  3  Bro.  Ch.  R.  17 ;  Baldwin  v.  Boulter,  cited  in  1  Bro.  Ch.  R. 
156,  where  the  courts  have  refused  to  set  them  aside.]     ||  Ramsbottom  ▼.  Parker, 
6  Madd.  5.|)     [To  this  current  of  authorities  most  be  opposed  the  dictum  of  'the  Master 
of  the  Rolls,  in  Stent  v.  Bailis,  3  P.  Wms.  330,  and  the  case  of  Pope  v.  Roots,  7  Bro. 
P.  C.  184,  in  which  case  an  estate  was  sold  for  an  annuiw,  but  the  vendor  dying  before 
any  payment  was  made ;  and  afler  the  day  on  which  the  first  payment  was  to  have  been 
made,  the  contract  was  rescinded,  thoujrh  not  impeached  in  any  other  respect.    James 
T.  Owen,  E.  T.  1733,  cited  in  Fonbl.  Notes  on  Tr.  Eq.  0.^3,  $  11,  appears  to  have  pro* 
oeeded  on  a  different  ground :  the  plaintiff  bad  agreed  to  present  the  defendant  to  ike 
Conrt  of  Aldermen,  and  to  resign  the  place  of  printer  to  the  city  of  London  in  his  favour, 
to  which  place  certain  fees  and  profits  were  then  annexed,  but  which  the  Court  of  Alder- 
men intimated  their  intention  to  reduce;  and  for  that  reason  the  defendant  refused  to 
perform  his  agreement    The  court  thought,  that  the  object  of  the  agreement  being  the 
then  profits,  which  were  not  purely  contingent,  and  the  plaintiff  not  having  actually 
surrendered,  the  performance  of  the  agreement  ought  not  to  be  decreed.]     ||  See  Paine 
T.  lifellor,  6  Yes.  349 ;  Revell  v.  Hussey,  3  Ball  k,  B.  387.||     [A  parW  who  demands 
a  specific  execution  of  an  agreement,  must  show  that  he  has  performed  all  that  was  to 
be  done  on  his  part,  or  that  he  is  ready  to  do  so ;  ^*  for  if  he  either  will  not,  or  through 
his  own  negligence  cannot  perform  the  whole  on  his  side,  he  has  no  title  in  equity  to 
the  performance  of  the  other  party,  since  such  performance  could  not  be  mutual.*'    Tr. 
of  Eq.  e.  6,  i  3.     But  it  must  be  observed,  that  Uibugh  a  plaintiff  has  not  performed 
what  was  required  on  his  part  within  the  time  stipulated,  he  is  yet  in  general  entitled  to  a 
specific  execution,  especially  if  the  non-performance  has  not  arisen  by  his  default  Penn  v. 
Lord  Baltimore,  1  Yes.  450.    /STime  is  not  generally  deemed  of  the  essence  of  the  con- 
tract, unless  the  parties  have  so  expressly  treated  it,  or  it  necessarily  follows  the  nature  and 
circumstances  ot  the  contract.  Hepwill  v.  Knight,  1 Y.  &  C.  415 ;  Doloret  v.  Rothschild, 
I  Sim.  &  Stu.  590 ;  Heapy  v.  Hill,  3  Sim.  &  Stu.  39 ;  Brashier  v.  Gratz,  6  Wheat.  538 ; 
Hepbnm  v.  Dundas,  5  Cranch,  363.  See  also  Pratt  v.  Law,  9  Cranch,  456. 2/   If  in  the 
•ale  of  an  estate,  it  be  stipulated  that  the  price  shall  be  paid,  or  the  title  be  completed  by  a 
certain  day,  which  elapses  without  either  being  done,  stdl  the  contract  shall  be  enforced ; 
for  tfae  general  rale  is,  not  to  consider  the  time  as  of  the  essence  of  agreements.    Gibson 
V.  Pateison,  1  Atk.  12.]    ||  But  this  doctrine  is  much  questioned,  aim  see  on  the  subject 
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Piaoke  ▼.  Cartis,  4  Bro.  Ch.  R.  329 ;  Lloyd  v.  Collett,  4  Bro.  Ch.  R.  469 ;  Onnemd 
T.  Hardmarf,  6  Ves.  736;  Seton  v.  Slade,  7  Ves.  366;  Hall  v.  Smith,  14  Ves.  426; 
Wynn  v.  Morgan,  7  Ves.  202;  Alley  t.  Deschampa,  13  Vee.  228;  Radclifie  v.  Wai- 
rington,  12  Vea.  326 ;  1  Ball  &  B.  68 ;  Morgan  v.  Shaw,  2  Meriy.  140 ;  Levy  v.  Lindo, 

3  MeriT.  84;  and  what  is  said  in  Hudson  v.  Bertram,  3  Madd.  R.  447;  Boeham  v. 
Wood,  1  Jac.  &  W.  419 ;  Morse  v.  Merest,  6  Madd.  26 ;  Doloret  r.  Rothschild,  1  Sim. 
&  Stu.  690 ;  Coslake  v.  Till,  1  Russell,  376 ;  Newman  v.  Rogers,  4  Bro.  Ch.  R.  391 ; 
Lewis  T.  Lechmere,  10  Mod.  603.||  [In  the  case  of  non-completion  of  the  title  by  the 
day  appoioted,  if  the  Tendee,  immediately  upon  the  vendor's  failure  in  that  respect, 
demand  a  return  of  the  deposit,  aud  distinctly  refuse  to  go  on  with  the  purchase,  the 
court  will  not  compel  him ;  but  if  he  acquiesce  in  the  delay^  knowing  the  state  of  it,  or  do 
not  sufficiently  declare  his  determination  not  to  proceed  in  the  purchase,  he  will  not  be 
allowed  to  resist  the  performance  afterwards  upon  that  ground.     Pincke  ▼.  Curtis, 

4  Bro.  Ch.  R.  329,  and  the  case  of  Ambrose  v.  Hodgson  therein  cited.  Yemon  t. 
Stephens,  2  P.  Wms.  66.  /Slf  a  man  has  been  guilty  of  gjoss  laches,  or  applies  for 
lelief  after  a  long  lapse  of  time,  unexplained  by  equitable  circumstances,  his  bill  will 
be  dismissed.  Pratt  r.  Carroll,  8  Cranch,  471 ;  Brashier  v.  Gratz,  6  Wheat.  628; 
Colson  ▼.  Thompson,  2  Wheat.  336,  341.  g'  However,  in  either  case,  if  any  injury 
would  accrue  to  the  other  party  from  the  failure,  or  if  the  circumstances  which  occa- 
sioned it  are  likely  to  create  any  embarrassment,  or  to  protract  the  final  completion  of 
the  agreement  for  any  unreasonable  time,  the  court  will  set  it  entirely  aside.  In  the  case 
of  ftUckreth  v.  Marlar,  at  the  Rolls,  July  10,  1786,  Sir  L.  Kenyon  decreed  a  contract 
for  the  purchase  of  an  estate  to  be  delivered  up,  the  purchaser  having  died  shortly  aHer 
the  contract,  and  a  suit  having  been  instituted  for  an  account  of  assets,  which  was  thai 
depending.  The  purchaser  had  agreed  to  complete  his  purchase  on  or  before  the  30th 
of  November ;  he  died  on  the  12th  of  January  following,  and  the  vendor  filed  this  biU 
in  the  beginning  of  the  year  1785.  This  decree  was,  that  the  defendants,  the  executors 
of  the  purchaser,  should  deliver  up  the  contract  to  the  plaintiff,  the  vendor,  and  that  the 

Slaintiflf  should  retain  his  costs  out  of  the  deposit.  2  P.  Wms.  67,  note  1.  Equity,  too, 
istinguishes  between  those  cases,  where  the  one  narty  havmg  performed  pact  of  die 
agreement,  is  rendered  unable  to  perform  the  whole  oy  some  siuisequent  accident;  and 
yet,  notwithstanding  the  part  performance,  is  in  statu  quo,  and  those  where  after  such 
part  performance  he  is  not  in  ttatu  juo,  and  in  the  latter  holds  him  entitled  to  a  perform- 
ance from  die  other  party,  thoug;h  it  refuses  it  in  the  former.  To  this  distinction  must 
be  referred  the  difference  of  decision  in  the  cases  of  Earl  of  Feversham  v.  Watson,  Rep. 
temp.  Finch.  446;  2Freem.36,  S.C.;  Meredith  v.  Wynn,  Pr.  Ch.  312;  Gilb.Ch.242, 
S.C.;  lEq.Ca.Abr.70,pl.l6,S.g.;Gilb.Eq.R.170,S.C.  If  the  plaintiff  has  taken 
all  necessary  steps  to  perform  his  part  of  the  agreement,  but  has  been  prevented  by  the 
defendant,  his  endeavours  will  be  considered  as  equivalent  to  performance.  BlackweU 
V.  Nash,  1  Sua*  636 ;  Hotham  v.  Ekist  India  Company,  1  Term  R.  638.  Though  it  be 
generally  said  that  contracts  are  entire,  and  shall  oe  performed  in  toto,  or  not  at  aU^  yet 
there  are  cases  in  which  the  courts  will  decree  a  performance,  notwithstanding  a  par&d 
failure,  as  in  the  case  of  marriafle  agreements,  in  favour  of  a  wife  or  children,  wheze 
there  has  been  a  failure  by  the  faUier's  or  mother's  relations  in  the  part  th^  had  eagaifcd 
to  perform.  Earl  of  Feversham  v.  Watson,  suprd;  Perkins  v.  Lady  Thornton,  cited 
in  Fyke  v.  Pyke,  1  Yes.  376 ;  or  of  part  becoming  illegal  by  a  subsequent  statute.  Dr. 
Bettesworth  v.  Dean  and  Chapter  of  St.  Paufs,  Sel.  Ca.  Ch.  66 ;  or  of  part  exceeding  the 
power  of  the  contracting  party.  Pawsey  v.  Bowen,  1  Ch.  Ca.  23 ;  Campbell  v.  L^ch, 
Ambl.  740.  fi  Waters  v.  Tevis,  9  John.  466. 2f  So  ip  the  case  of  a  sale  of  an  estate  by  lots, 
though  the  vendor  cannot  make  a  good  dtle  to  all  the  lots,  yet  the  court  will  oblige  the 
purchaser  to  take  those  to  which  a  good  tide  can  be  made,  if  th&y  can  be  separated  firom 
the  others  without  being  lessened  in  value.    Poole  v.  Shergold,  2  Bro.  Ch.  R.  118.] 

As  where  by  a  marriage  agreement  the  son's  intended  wife  was  to 

have  more  than  would  have  been  left  for  the  father,  (though  indebted,) 

his  wife  and  two  daughters  unpreferred,  the  Court  would  not  decree  it; 

principally,  by  reason  of  the  extremity  of  it,  but  left  the  party  to  his 

remedy  at  law. 

2  Ch.  Ca.  17.    /8  A  bill  in  equity  lies  for  specific  performance  of  a  marriage  contract; 
although  the  plainUff  may  have  redress  at  law.    Foster  v.  Foster,  4  Call,  231.  g^ 

So,  wher^  A  articled  for  the  purchase  of  B's  estate,  pretending  he 
bought  it  for  one  whom  B  was  willing  to  obUge,  and  thereby  got  it 
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somewhat  cheaper,  when  in  truth  he  bought  it  tot  another,(a)  equity 
would  not  decree  an  execution  of  this  agreement. 

Vera.  S97»  pi.  935,  Phillips  ▼.  Duke  of  Buclcs.  [(a)  In  the  case  of  Lord  Irnhsm  t. 
Child,  1  Bro.  Ch.  R.  95,  Lord  Tharlow  is  reported  to  hare  said,  that  "he  shonld  ha 
Teiy  sorry  to  lay  it  down,  that  a  man  treating  with  a  third  person  in  tmst  for  a  second, 
whom  he  had  refased  to  deal  with,  could  therefore  set  the  contract  aside ;  that  no  case 
had  gone  so  far ;  that  Phillips  y.  Duke  of  Bucks  was  upon  a  difference  of  price."  But 
in  the  case  of  Eyre  v.  Popham,  M.  14  G.  3,  Lord  Bathurst  held,  that  an  agreement 
entered  into  under  the  circumstances  stated  by  Lord  Thurlow,  was  not  that  fair  agree- 
ment which  ought  to  be  decreed  in  specie  by  a  court  of  equity.]  |  See  Daris  ▼.  SymondSt 
1  Cox's  R.  4O7.0 

y  But  if  A^  in  contracting  with  B,  falsely  represent  himself  as  the 
agent  of  C,  and  thereby  obtains  better  terms,  the  court  will  notwith-> 
standing  enforce  the  contract,  unless  A  knew  that  such  would  be  tha 
effect  of  the  misrepresentation. 

Fellowes  T.  Lord  Gwyder,  1  Sim.  63. 

Where  a  piece  of  land  imperfectly  watered  was  described  in  the  par- 
ticular as  uncommonly  rich  water-meadow,  it  was  held  that  this  was 
not  such  a  misrepresentation  as  would  avoid  the  sale. 

Seott  ▼•  Hanson,  1  Sim«  13 ;  see  Wells  t.  Stubbs,  1  Madd.  80;  Cadman  ▼.  Homer, 
18  Yes.  10. 

Where  on  the  face  of  an  agreement  a  specific  sum  was  to  be  given 
for  timber ;  but  it  was  shown  by  parol  testimony  that  the  defendants 
were  induced  to  give  that  stun  by  a  representation  that  it  had  been 
valued  by  two  timber  merchants,  the  agreement  was  not  enforced. 

Buxton  T.  Lister,  3  Atk.  383. 

So,  where  an  agreement  was  to  pay  so  much  rent,  but  it  appeared  in 
evidence  that  the  defendant  agreed  to  the  rent  on  the  plaintiff's  false  re- 
pfresentation  that  it  was  the  rent  he  paid,  a  specific  performance  was 
refused. 

Woollam  v.  Heeme,  7  Ves,  919.    \ 

So,  where  the  de£^dant  had  executed  the  agreement  on  the  faith  of 
a  parol  agreement  by  the  plaintiff  which  was  unperformed,  a  specific 
performance  was  refused. 

Claik  T.  Grant,  14  Yes.  519 ;  and  see  Beaumont  ▼.  Dukes,  1  Jac.  432. 

And  a  party  obtaining  an  agreement  by  a  partial  misrepresentation 
is  not  entitled  to  a  specific  performance  on  waiving  the  part  affected  by 
the  misrepresentation. 

Ciannont  t.  Roxburgh,  1  Jae.&  W.  113.    /SKing  y.  Bardean,  6  John.  Ch.  R.  4S.ff 

Where  the  particulars  of  sale  state  it  to  be  without  reserve,  and 
puffers  are  employed  by  the  vendor,  a  specific  performance  will  not  be 
decreed.  II 

Meadows  v.  Tinner,  6  Madd.  34. 

So,  where  A,  on  the  marriage  of  his  daughter  to  B,  covenanted  that 
B  should  have  his  lands  at  his  death  cheaper  than  any  other  person,  and 
he  lived  twenty  years  afler,  and  devised  to  B  1000/.  and  to  his  daughter, 
B^s  wife,  500/.,  and  he  devised  the  lands  to  his  grandson;  the  court  re- 
fused to  decree  an  execution  of  the  agreement,  because  of  the  uncer- 
tainty of  it,  and  it  not  being  mutual ;  B  not  being  bound  to  take  it  at 
any  price. 

Branlef  and  Jefferies,  3  Vem.  415.  jj  Sae  Emery  y.  Vase,  6  Ves.  846 ;  Brodie  y.  8U 
Paul,  1  Ves.  j.  336 ;  and  Lyndsay  ▼.  Lynch,  3  Scho.  &  Lef.  7.|| 
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An  agreement  for  a  purchase  being  obtained  by  an  attorney  from  an 
old  woman  of  ninety,  and  several  suspicious  circumstances  appearing, 
the  court  would  neither  decree  it  to  be  carried  into  execution  against  the 
heir  at  law,  nor  to  be  delivered  upon  a  cross  bill  exhibited  for  that  pur- 
pose ;  but  left  the  parties  to  their  remedies  at  law. 

3  Vem.  632 ;  Green  and  Wood,  Ca.  temp.  Talb.  336 ;  Savage  t.  Taylor,  S.  P. 

But  as  these  cases,  and  all  others  on  this  head,  depend  so  much  upon 
circumstances,  and  are  to  stand  or  fall  according  to  die  degrees  of  fraud 
or  circumvention  attending  them,  and  proved  in  the  cause,  or  by  what 
appears  imreasonable  on  the  face  of  them ;  I  shall  only  observe,  that  a 
court  of  equity  will  much  more  easily  be  prevailed  on  to  dismiss  a  bill 
which  prays  a  specific  execution  of  an  unreasonable  agreement,  (a)  than 
set  aside  an  agreement,  though  no.t  stridlly  fair,  (A)  on  a  bill  for  that 
purpose ;  for  this  deprives  the  party  of  what  he  had  a  right  to  by 
law;  and  that  where  such  agreements  are  set  aside,  it  must  be  on 
refunding  what  was  boiid  fide  paid,  making  allowances  for  improve- 
ments, &c.(c) 

(The  court  will  not  compel  a  purchaser  to  take  a  title  which  is  at  all  doubtful ;  Shap- 
lanci  V.  Smith,  1  Br.  Ch.  R.  75;  Cooper  v.  Denne,  4  Br.  Ch.  R.  80;  nor  will  they 
interpose  where  a  party  has  forborne  to  insist  upon  an  agreement  for  several  years ; 
Scholefield  y.  Whitehead,  3  Vem.  137;  Wingfield  v.  Wheley,  5  Yin.  Abr.  634,  pi.  38; 
Powell  V.  Hankey,  2  P.  Wms. ;  Orby  v.  Trigg,  9  Mod.  9 ;  \  Moore  v.  Blake,  1  Ball.  & 
B.  62;||  unless  the  delay  can  be  accounted  lor  by  special  circumstances;  E!q.  Tr.  c  4, 
§  27 ;  nor  in  case  of  a  written  agreement,  ailerwaras  discharged  by  parol ;  Goman  v. 
Salisbury,  1  Vem.  240;  Ld.  Milton  v.  Edgeworth,  6  Br.  P.  C.  580;  Legal  v.  Miller, 

2  Vea.  299 ;  nor  in  the  case  of  a  sale  by  auction,  where  an  accident  has  happened  to  cast 
a  damp  upon  the  sale,  though  without  blame  imputable  to  any  one ;  as  where  the  vendor's 
asent,  known  io  be  such  to  the  company  present,  bid  for  the  purchaser;  Twining  v.  Moi^ 
noe,  2  fir.  Ch.  R.  326 ;  |  Smith  v.  Clarke,  12  Yes.  483.  Sed  yide  Meadows  ▼.  Tanner, 
5  Madd.  34;||  nor  if  the  agreement  be  to  do  a  thing  which  would  tend  to  extortion,  or 
promote  inebriety ;  My thwold  ▼.  Walbank,  2  Yes.  238.  ||  See  Stone  r.  Liddesdde,  8 
Anstr.  533  ;||  nor  if  damages  be  stipulated;  Woodward  r.  Giles,  2  Yem.  119.  But  a 
penalty  in  general  will  not  be  allowed  to  release  parties  from  their  agreements ;  it  bein^ 
usually  designed  merely  as  a  mediam  for  securing  the  performance  oAhe  contract  Parks 
T.  Wilson,  10  Mod.  517 ;  Chilliner  v.  Chilliner,  2  Yes.  528 ;  Sloman  v.  Walter,  1  Bro. 
Ch.  R.  418 ;  Howard  y.  Hopkyns,  2  Atk.  371 ;  nor  will  they  interpose,  if  the  agreement 
be  founded  on  an  illegal  consideration,  as  that  of  stifling  a  prosecution  for  felony,  or  for 
fraud.  3  P.  Wms.  279;  Keen  ▼.  Stukely,  Gilb.  Eq.  R.  153;  Hanger  v.  Eyles,  2  Eq. 
Ca.  Abr.  20,  p.  16 ;  Hickes  ▼.  Phillips,  Pr.  Ch.  575.  (a)  See  aee.  Sayage  v.  Taylor,  Ca. 
temp.  Talb.  236;  Young  t.  Clark,  Pr.  Ch.  538;  Yaughanv.  Thomas,  1  Bro.  Ch.  R. 
556 ;  Davis  v.  Symonds,  Seae,  1787.  0  Equity  will  not  decree  a  speculating  agreement, 
or  when,  from  the  change  of  circumstances  since  the  contract,  the  performance  would  be 
attended  with  peculiar  hardships.  Perkins  v.  Wright,  3  Hair.  &  M'Hen.  324 ;  Hopkins 
V.  Stump,  2  Harr.  &  John.  301.^  (&)  Solemn  conveyances,  leleases,  and  agreements 
by  parties,  are  not  slightly  to  be  blown  off  and  set  aside,  per  Ld.  Macclesfield,  Cann  r. 
Cann,  1  P.  Wms.  227.  ||See  Stbckley  v.  Stockley,  1  Yes.  &  B.  31.||  Eonity  therefore 
will  not  avoid  a  reasonable  and  fair  agreement^  though  founded  on  mistaKe.  Frank  r. 
Frank,  1  Ch.  Ca.  84 ;  Stapleton  v.  Stapleton,  1  Atk.  10;  or  though  the  party  were  intoxi- 
cated, II  see  Cragg  v.  Holm,  18  Yes.  14,||  or  in  prison,  at  the  time  he  entered  into  it,  or 
some  paternal  authority  were  exerted,  and  some  benefit  accrue  to  the  fether  under  it. 
Cory  ▼.  Cory,  1  Yes.  19;  Hinton  v.  Hinton,  1  Yes.  632;  Kinchant  v.  Kinchant,  1  Bro. 
Ch.  R.  369.     jlSee  Poth.  tom.  1, 17 :  Brown  v.  Carter,  5  Yes.  576 ;  Hawes  ▼.  Wyatt, 

3  Cox,  263 ;  3  Bro.  C.  C.  156 ;  Wycherley  v.  Wycherley,  2  Eden,  180.|1  It  will  not 
decree  a  forfeiture  afier  an  agreement,  in  which,  if  there  were  a  mistake,  it  was  the 
mistake  of  all  ihe  parties  to  it.  Pnllen  v.  Ready,  2  Atk.  592;  Maiden  v.  Merril, 
3  Atk.  8.  (c)  Savage  v.  Taylor,  Ca.  temp.  Talb.  236.  For  cases  of  ^ud,  vide  tfi/rd, 
it.t  Fraud,  (B.)]  ||  And  see  Bowes  v.  Heaps,  3  Yea.  &  B.  1 17 ;  Dalbtac  t.  Dalbiac, 
16  Yes.  116.| 
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2.  Of  VblufUary  Agreemtnt$, 

As  men  have  a  right  to  their  acquisitions,  so  may  they  dispose  of 
them  at  their  pleasure,  and  without  valuable  consideration;  but  if  a  man 
promises  to  convey  lands,  or  to  give  goods,  without  valuable  considera- 
'  tion,  or  without  delivering  possession  of  them,  this  alters  no  property, 
nor  has  the  party  any  remedy  in  law  or  equity,  it  being  nudum  pac- 
tum unde  non  oritur  actio,  (a) 

3  Co.  81,  b. ;  9  Black.  Com.  443 ;  Dy.  336,  b;  S  Bnlstr.  225.  [Qz)  Though  we  haTe 
borrowed  this  maxim  from  the  civil  law,  yet  we  do  not  agree  with  the  civilians  in  their 
definition  of  what  constitates  a  nudum  pactum^  the  want  of  consideration  not  being  re* 
garded  by  them.  In  their  law,  *'  Nuda  eonoerUio  eai,  qua  in  nudia  platiti  et  conoentioni§ 
fimbua  tiat,  nee  cerium  nomen  habent^  nee  uUam  obli^andi  eausam  prmter  eonoeniionemJ* 
u,  1.  7,  $  1,  2,  and  4,  de  Pact.  1.  27.  Vinnias,  in  his  Commentary  on  the  Institutes,  p. 
578,  explains  some  of  the  terms  of  ^is  definition.  **  Duo  sunt  conveniionum  genera  ; 
mmm  eorum,  quae  apeeiaie  nomen  habent,  ex  quo  genere  aunt  emptio-venditiOf  loetUiO' 
eanduetio^  aoeieiaa^  mandtUum,  depoaiiumj  commodeUum^  pignua^  et  aimilea  eontradua^ 
qui^  quod  cerium  nomen  kabent,  dzctmtur  eontradua  nominatij  d  obUgaiionem  adio* 
nemque  produeunt^  non  uiique  prop^  nomen^  quod  extrinaecum  quid  eat  atq*  aeddenag 
aed  propier  utiHiatem  eommerdi^  eujua  indicium  ed^  quod  eerto  ac  proprio  nomine  ap» 
pdmtur  s  vet  poiiua  quia  hm  conventionea  ob  frequentiorem  uaum  talem  aeeepere  vim  ac 
notorom,  qum  etiamei  nihU  apedaHier  didum  m'/,  ex  ipao  nomine  aaHa  inieUigatur, 
Grot.  L.  9,  de  Jure  Bell,  et  rac.,  12,  n.-3.  Merum  genua  eat  earum  eonoeniionumf 
qiUB  nomine  fuidem  proprio  earent,  aed  quibua  prader  conaenaum  aubed  eauaa^  ut  hoe 
aprimit  jurttconauUua.  D.  1.  7,  $  2.  Et  km  quoque  conventionea  obUgationem  d  oe- 
Oonem'pariunt,  Cauaam  definio  dationem  vel  fadum  certd  kge,  puta,  at  quid  tibi  dedi 
out  feet  ed  lege,  ut  vieiatim  mihi  oHquid  darea  aut  facerea,^*  See  further  Fonbl.  Notes 
Qo  Ei|.  Tr.  p.  326.  A  mere  agreement  by  a  creditor  to  take  a  less  sum  than  that  whidi 
is  ow^pg"  to  nim,  is  nudum  pactum.  Heathcote  r.  Crookshanks,  2  Term.  R.  24.  /8  Acker 
and  Chapman  ▼.  Phoenix,  4  Paige,  305 ;  Black  v.  Cord,  2  Har.  &  Gill.  100.  A  volun- 
taiy  pronuse,  without  consideration,  not  to  call  on  one  of  two  obligors  for  any  more  than 
one  half  of  the  sum,  is  not  binding.  Lemaster  v.  Burkhart,  2  Bibb,  27.8^  llSee  tit. 
Jktord  and  SaUtfaction,^  As  to  the  nudum  padum^  see  Elsee  v.  Gatward,  5  Term  R. 
143.  A  consideration  executed  will  not  support  a  subsequent  promise,  unless  the  act 
were  done  at  the  request  of  the  party  promising.  Dy.  272 ;  Lampleigh  ▼.  Braithwaite, 
Hob.  105;  Hayes  ▼.  Warren,  2  Barnard.  141 ;  Robertson  t.  St.  John,  2  Bro.  Oh.  R. 
140;  or  unless  the  party  promising  wSre  under  a  moral  obligation  to  do  the  act  himself 
or  to  procure  it  to  be  done.  Church  v.  Church,  cited  ui  Hunt  y.  Wotton,  Sir  T.  Raym. 
S59;  'ruzner  v.  Watson,  Bull.  Nisi  Prius,  147,  (4th  edit;)  Trueman  v.  Fenton,  Cowp. 
544.  An  agreement  to  settle  boundaries,  though  nothing  valuable  is  given,  implies 
saflkaeiLt  consideration  extending  to  both  parties,  who  have  an  interest  in  shunning  con- 
tenlion.  Penn  v.  Lord  Baltimore,  1  Yes.  444.]  /8The  considerations  of  compromising 
donbtial  rights  and  settling  boundaries,  are  not  only  good,  but  favoured  in  law.  Zane's 
Devisees  t.  Zane,  6  Munf.  406 ;  Moore  v.  Fitzwater,  2  Rand.  442;  Mill's  Heirs  v.  Lee, 
6  Moor.  97 ;  Taylor  v.  Patrick,  1  Bibb,  168 ;  M'lntyre  v.  Johnson,  4  Bibb,  48 ;  Fisher 
V.  May^s  Heirs,  2  Bibb,  448.^ 

But  if  it  be  done  by  deed  duly  executed,  under  seal,  this  is  good  in 
law,  though  there  be  no  consideration,  or  no  delivery  of  possession ; 
because  a  man  is  estopped  to  deny  his  owrt  deed,  or  affirm  any  thing 
contrary  to  the  manifest  solemnity  of  contracting.(a) 

PI.  308,  309;  Yelv.  196;  Cro.  Jac.  270;  Biownl.  Ill;  3  Burr.  1637;  2  Black. 
Coia.  446.  [A  consideration  is  by  our  law  necessary,  thouffh  the  affreement  be  evidenced 
by  writings  unless  the  writing,  as  in  the  text,  from  its  being  of  3ie  highest  solemnity, 
import  a  consideration,  or  unless  it  be  negotiable  at4aw,  and  the  interests  of  third  pei^ 
SODS  be  inrolved  in  its  efficacy ;  for  in  this  latter  case  aa  bdtoeen  the  original  partiea^  the 
want  of  consideration  may  be  averred,  and  will  bar  the  plaintiff  from  recovering.  Pearson 
▼.  Gamett,  4  Mod.  242 ;  Jefferies  v.  Austin,  1  Stra.  674 ;  Gilb.  Lex  Pretoria,  288, 289 ; 
FoobL  Notes  on  £q.  Tr.  335.  •)  And  so  alsp  between  third  parties,  if  it  appear  that 
die  holder  gave  no  consideration  for  the  Instrument.  Rees  v.  Headfort,  2  Camp.  574; 
Reynolds  ▼.  Chettle,  lb.  596;  Patterson  v.  Haidacre,  4  Taunt.  114;  Delaonsy  t. 


^ 
» 


16«  '  AGREE;M£NTS. 

(B)  Whtt  good  io^Law,  and  apodfically  enforoed  in  Eqmqr* 

Mitchell,  1  Stark.  439. |  (a)  Thougrh  the  agpreement  he  under  seal,  yet  if  there  he  no 
consideration,  equity  will  not  agree  specifically;  for  as  in  such  case  nominal  damages 
only  could  he  recovered  at  law,  equityi  which  follows  the  law,  will  not  give  more  sab- 
stantial  relief.  1  Yes.  450;  1  Atk.  10;  Fursaker  v.  Robinson,  1  £q.  Ca.  A.hr.  133; 
Pr.  Ch.  475,  S.  C. ;  Gilb.  Eq.  Rep.  479,  S.  C. ;  Tudor  v.  Anson,  3  Yes.  562.]  /8  An  agree- 
ment under  seal,  made  in  relation  to  chattel  interests,  imports  a  consideration  at  law. 
Bunn  V.  Winthrop,  1  Johns.  Ch.  R.  339.  A  mere  promise  in  writing,  not  under  flealf 
by  a  son  to  pay  tne  debts  of  his  father,  must  be  considered  nudum  pactum.  Parker  ▼• 
Carter,  4  Munf  273 ;  see  Chandler*s  Ex'rs.  v.  Hill,  2  Hen.  &  Munf.  124.8^ 

II  Notwithstanding  the  case  of  Fursaker  y.  Robinson,  suprH,  and  the 
dictum  of  Lord  Northington  in  Wycherly  v.  Wycherly,  2  Eden,  177, 
that  he  did  not  recollect  a  precedent  of  specific  performance  of  a  volun- 
tary agreement,  there  are  precedents  both  ways. 

Randall  v.  Randall,  Prec.  in  Ch.  464  ;  Beard  v.  Nuttall,  1  Yem.  427;  Husband  v. 
Pollard,  2  P.  Will.  467;  Wiseman  t.  Roper,  1  Ch.  Ca.  84;  Frank  ▼.  Frank,  lb.; 
Peacock  V.  Monk.  1  Yes.  133;  Underwood  v.  Hitcficox,  1  Yes.  280;  GrifErn  t.  Hanson, 
4  Yes.  344. 

In  some  cases  the  court  has  held  that  it  l^as  a  discretionary  authority. 

Prec.  Chan.  75. 

It  seems  to  be  now  settled  that  the  court  will  not  interfere  (igain^ 
volunteers,  unless  in  case  of  fraud ;  nor  far  them,  by  enforcing  the 
specific  performance  of  a  mere  voluntary  agreement 

Morrice  v.  Burrouffhs,  1  Atk.  401 ;  Stapelton  v.  Stapelton,  1  Atk.  10 ;  and  see  3  Atk. 
399;  18  Yes.  149;  Matthews  v.  Lee,  1  Madd.  R.  563;  Croebie  v.  M'Doual,  13  Yea« 
148 ;  li  Acker  d  al.  v.  Phoenix,  4  Paige,  305 ;  Black  v.  Cord,  2  Han.  &  Gill,  100 ;  aec^ 

Unless,  indeed,  in  those  cases  where  a  specific  performance  of  marriage 

articles  has  been  decreed  in  favour  of  collaterals^  as  being  within  the 

consideration  of  marriage. 

Goring  V.  Nash,  3  Atk.  189;  Osgood  &  Strode,  2  P.  Wms,  245;  Edwards  v.  War- 
wick, lb.  175. 

And  this  cannot  be  done  against  a  purchaser  subsequent  to  the  articles 
or  settlement 

Sutton  V,  Chetwynd,  3  Meriv.  249. 

And  a  voluntary  covenant  in  a  marriage  settlement  in  favour  of  a 
stranger,  clearly  cannot  be  enforced  at  law  ox  in  equity, 

Johnson  v.  Legard,  3  Madd.  283. 

If,  however,  a  voluntary  deed  is  sufficient  to  pass  the  subject  out  of 
the  conveyor,  it  will  be  specifically  enforced  in  equity  as  a  trust  executed, 
and  not  resting  in  contract,  as  where  stock  is  actually  transferred,  or 
lands  conveyed  to  a  trustee,  the  court  will  execute  the  agreement  as 
against  the  trustee  and  author  of  the  trust  || 

Colman  v.  Sanel,  3  Bro.  C.  C.  14;  S.  C.  1  Ves.  inn.  50;  Ellison  T.  Ellison,  6  Ves. 
662;  Griffin  t.  Nanson,  4  Ves.  356;  Pulvertpft  T.PolTertoft,  18  Yes.  99;  Lechmeve 
'  ▼.  Carlisle,  3  P.  Will.  222;  Smith  y.  French,  2  Atk.  243;  Antrohus  y.  Smith,  12  Yes 
46 ;  and  see  Willan  y.  Willan,  16  Yes.  82 ;  Bayley  y.  Tyrrell,  2  Ball  &  B.  363. 

So  in  equity,  voluntary  conveyances  are  good  against  the  parties,  and 
cfinnot  be  revoked;  nor  will  the  court  interpose  in  behalf  of  one  volun- 
teer against  another ;  but  if  they  affect  creditors,  purchasers,  or  younger 
children,  the  coiut  will  set  them  aside. 

Yem.  100, 132, 427,  456,  464 ;  1  Ch.  R.  173 ;  2  Ch.  R.  432.  ||  Worrall  v.  Jacob, 
3  Meriy.  27 1  .|  For  cases  where  yoluntaiy  deeds  and  settlements  aie  held  y<ad  as  against 
creditors,  ftc.,  see  tit.  Draud. 

If  there  be  a  defective  conveyance,  without  an  equitable  considera- 
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tion,a  court  of  equity  will  not  oblige  the  party  to  make  it  good,  though 
there  be  a  covenant  for  further  assurances ;  as  if  a  man  makes  a  feoff- 
ment to  a  stranger,  without  livery,  the  feoffor,  or  his  heir,  shall  not  be 
obliged  to  make  good  that  feoffment,  but  it  shall  be  construed  in  equity 
to  be  an  estate  at  will,  as  it  is  at  law.  (a) 

8  VenL  366 ;  1  Vem,  37;  S  Vem.  475;  1  Ch.  R.a47;  2  Freem.  65.  [(aj  Equity 
will  not  supply  the  want  of  a  surrender  of  a  copyhold  in  favour  of  a  bastara  oaughter 
sgaiost  the  heir  of  her  father,  though  the  father  had  covenanted  to  convey  it,  and  make 
further  usorances ;  for  the  daughter  is,  in  consideration  of  law,  a  mere  stranger,  nullitu 
jUto,  and  the  conyeyanca  is  merely  voluntary.  Fursaker  v.  Robinson,  1  Eq.  Ca* 
Abr.  123.3 

If  an  annuity  is  granted  by  one  to  his  housekeeper,  with  a  bond  for 
payment  of  it,  and  the  bond  is  lost,  equity  will  decree  payment  of  the 
annuity ;  for  service  is  a  consideration,  and  no  iurpis  contractus  shall 
be  presumed,  imless  proved.  (6) 

Abr.  Eq.  34,  5,  pi.  7,  93,  p.     Uh)  Equity  will  enforce  the  payment  of  a  bond  given 

to  an  innocent  woman  whom  the  obligor  hath  seduced,  for  it  is  pramium  jnSoru. 

Marchioness  of  Annandale  v.  Harris,  2  P.  Wms.  433 ;  Eq.  Cas.  Abr.  87,  p.  6,  S.  C; 

3  Bro.  P.  C.  445,  S.  C. ;  Cray  v.  Rooke,  Ca.  temp.  Talb.  153,  S.  P.    And  a  bond  of 

diis  kind  hath  been  holden  good  at  law.    Turner  v.  Vaughan,  3  Wils.  339.    So  where 

a  piovisioa  hath  been  made  Tor  her  by  an  ineffectual  conveyance,  it  will  interpose  in  her 

behalf  both  against  the  grantor  himself  and  his  representative.    Ord  v.  Blackett,  cited 

in  2  P.  Wms.  435,  and  Carew  v.  Stafford,  lb.    See  the  last  case  in  Ambl.  520,  by  the 

Bame  of  Caiy  v.  Stafford.    Nor  will  it  relieve  against  a  bond  ^ven  even  to  a  common 

ptostitute,  if  there  be  no  fraud  in  the  case,  though  the  application  be  made  by  the 

jvpreseatative  of  the  obligor.     Hill  v.  Spencer,  Ambl.  641 ;  a  circumstance  which  hath 

been  formerly  thought  to  strengthen  the  ground  for  relief.  Matthew  v.  Hanbury,  2  Vem. 

187.     JiMter  where  th^  is  firaud,  as  where  the  plaintiff  claims  it  as  prsBmiumpudieitim^ 

sod  she  is  found  to  have  been  a  prostitute  prior  to  the  time  of  her  having  been  connected 

with  the  party  giving  it    Clark  v.  Periam,  2  Atk.  333.    But  bonds  of  this  kind  entered 

asto  esr  Uirpi  emud  are  void ;  as  where  a  woman,  knowing  a  man  to  be  married,  submits 

lo  his  temptation.  Pries  v.  Parrot,  2  Yes.  160 ;  or  where  a  woman  having  ignorantly 

nssnied  a  man  who  had  another  wife  alive,  upon  coming  afterwards  to  the  knowledge 

of  his  aitoation,  continues  to  live  with  him.    Lady  Cox's  case,  3  P.  Wms.  339.    So 

where  the  condition  of  the  bond  was  that  the  parties  should  live  together  in  a  state  of 

fiamication.     Walker  v.  Perkins,  Administrator,  3  Burr.  1568;  1  Black.  R.  517,  S.  C*] 

I  But,  notwithstanding  the  case  of  Priest  v.  Parrot,  it  is  decided  that  the  bond  given  by 

«  manied  man  to  a  woman  who  had  cohabited  with  him  knowing  him  to  be  married,  on 

the  cessation  of  intercourse  may  be  enforced  at  law.    Nye  v.  Moseley,  6  Bam.  &  Cres. 

133;  and  see  S.  C.  nom,  Knye  v.  Moor,  2  Sim.  &  Stu.  260.11    /@The  courts  will  not 

enfoiee  an  executory  contract  to  do  an  illegal  or  immoral  act,  Forsythe  v.  State,  6  Ham. 

91  ;  3  Monr.  35 ;  5  Cowen,  253 ;  but  an  obligation  entered  into  for  past  cohabitation  is 

ipod.     Singleton  v.  Bremar,  Harp.  201.    An  exeoated  contract,  founded  on  an  illegal 

esBsideration,  is  good  at  common  law.    2  N.  &  M.  581 ;  11  Mass.  368.    Vide  2  Rep. 

CfliBst.  Ct  279.er 

pEquity  will  not  carry  a  merely  voluntary  covenant  beyond  the  letter 
of  it. 

Basse  v.  Grey,  2  Vem.  692. 

In  decreeing  the  execution  of  agreements,  it  regards  the  intent  of  the 
parties,  and  does  not  confine  itself  to  the  strictly  legal  operation  of  the 
"Words.  Where,  therefore,  marriage  articles,  literally  taken,  would  give 
die  husband  or  wife  an  estate  tail,  it  decrees  a  strict  settlement;  for 
otherwise  the  provisions  for  the  issue,  (c)  the  object  of  tlie  settlement, 
might  be  defeated.(cf)] 

{^(e)  This  rule  is  established  in  fevour  of  inue  male  by  many  oases ;  first,  where  there 
are  ailicles  on/y,  as  in  Jones  v.  Laughton,  1  Eg.  Ca.  Abr.  392,  pi.  2;  Nandick  v. 
l^ilkes,  1  Eq.  Ca.  Abr.  393,  pi.  5;  Cusack  v.  Cusack,  1  Bro.  P.  C.  470;  Trevor  v. 
Tkeror,  1  P.  Wms.  622 ;  Dodd  v.  Dodd,  Ambl.  274 ;  Robinson  v.  Hardcastle,  2  Term 
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(B)  What  good  in  Law,  and  specifically  enforced  in  Equity. 

R.  262.  So  where  there  are  articles  before  marriage,  and  a  settlement  is  made  after 
marriage  in  the  words  of  the  articles,  as  in  Streatneld  ▼.  Streatfield,  Ca.  temp.  Talb. 
176;  or  where  there  are  both  articles  and  settlement  before  marriage,  and  the  settlement 
is  made  in  pursuance  of  the  articles,  as  in  Honor  v.  Honor,  1  P.  Wms.  123 ;  Robeita 
V.  Kingsley,  i  Yes.  238.  But  otherwise  where  the  settlement  made  before  marriage  is 
not  in  pursuance  of  the  articles ;  for  then  the  parties  will  be  presumed  to  haye  come 
to  a  new  agreementl  Legg  ▼•  Goldwire,  citea  in  Ca.  temp.  Talb.  20;  Partyn  t. 
Roberts,  Ambl.  315.  And  the  same  equity  arises  to  the  issue  female.  Burton  ▼. 
Hastings,  Gilb.  £q.  R.  113 ;  West  y.  Enssey,  2  P.  Wms.  349 ;  and  Hart  t.  Middle- 
hurst,  3  Atk.  371.  But  this  must  be  understood  where  the  articles  make  no  other  pro- 
Tision  for  them.  Powell  v.  Price,  2  P.  Wms.  535.  (d)  But  where  this  mischief  does 
not  occur,  or  where  the  intention  of  the  parties  to  create  an  estate  of  inheritance  is  not 
sufficiently  explicit,  it  seems  the  rule  is  not  anplicable.  Chambers  v.  Chambers,  Mos. 
333 ;  Green  v.  Eakins,  2  Atk.  476 ;  Partyn  y.  Roberts,  Ambl.  315 ;  Cordwell  y.  Mackiill, 
Ambl.  515 ;  Highway  y.  Banner,  1  Bro.  Ch.  R.  584. 

In  contracts  proper  for  a  specific  performance,  equity  considers  them 
often  as  actually  performed  (a)  from  the  time  they  are  entered  into. 
Money  covenanted  to  be  laid  out  in  land,  it  considers  as  land;  and  land 
articled  to  be  sold,  it  treats  as  money;  and  invests  each  with  the  quali- 
ties of  the  other. 

Money  coyenanted  to  be  laid  out  in  land,  will  go  to  the  heir,  and  not  the  executor. 
Chaplin  y.  Homer,  1  P.  Wms.  483;  Scudamore  y.  Scudamore,  Pr.  Ch.  540;  Edwards 
V.  Lady  Warwick,  2  P.  Wms.  171 ;  Lechmere  y.  Earl  of  Carlisle,  3  P.  Wms.  221.] 
P  See  Thornton  y.  Hawley ,  10  Ves.  219.||    [Settled  on  the  wife  of  a  freeman  of  London 
in  lieu  of  dower,  will  not  bar  her  of  her  customary  part.    Babinffton  y.  Greenwood,  1  P. 
Wms.  530.    It  will  not  be  personal  assets.    Earl  of  Pembroke  y.  Bowden,  3  Ch.  R. 
115 ;  2  Vem.  52,  S.  C. ;  Lawrence  y.  Beyerley,  2  Keb.  841 ;  cited  also  in  1  Vem.  471. 
It  shall  be  subject  to  the  courtesy  of  the  husband.    Sweetapple  y.  Bindon,  2  Vem.  536; 
Otway  y.  Hudson,  2  Vem.  583 ;  Cunningham  y.  Mood^,  1  Ve^.  176;  but  not  to  the 
dower  of  the  wife,  because  she  is  not  dowable  of  an  equitable  estate.    It  shall  pass  as 
land  by  a  will,  under  sweeping  words,  if  at  the  time  of  making  the  will  the  testator  has 
an  equitable  estate  therein.    Davie  y.  Beardsham,  1  Ch.  Ca.  39 ;  Prideaux  y.  Gibben, 
2  Ch.  Ca.  144;  Milner  v.  Mills,  Mos.  123;  Alleyn  y.  AUeyn,  Mos.  262;  Greenhillv. 
Greenhill,  2  Vem.  679 ;  Pr.  Ch.  320,  S.  C. ;  Shorer  y.  Shorer,  10  Mod.  39;  Lingen  y. 
Sowray,  1  P.  Wms.  172,  Pr.  Ch.  400,  S.  C. ;  Langford  y.  Pitt,. 2  P.  Wms.  629 ;  Guidot 
y.  Guidot,  3  Atk.  254 ;  Potter  y.  Potter,  1  Ves.  437 ;  Gibson  y.  Lord  Montfort,  1  Ves. 
494.    And  it  will  not  pass  as  money  under  a  general  bequest  to  a  legatee,  nnless  de- 
scribed as  so  much  money  agreed  to  be  laid  out  in  land.    Cross  y.  Addeabroke,  and 
Fulham  y.  Jones,  cited  in  a  note,  3  P.  Wms.  221.]     ||See  Biddulph  y.  Biddulph,  13 
Ves.  161  .||     [Where  a  recoyeiy  would  be  necessary  to  giye  a  person  the  absolute  interest 
in  it,  if  land,  a  fine  will  not  be  sujfficient.    Col  well  y.  Shad  well,  cited  in  1  P.  Wms. 
471,  485 ;  Edwards  y.  Countess  of  Warwick,  2  P.  Wms.  171 ;  Collet  y.  Collet,  3  Atk. 
1 1 ;  Trafford  v.  Boehm,  3  Atk.  447 ;  Carter  y.  Carter,  Ca.  temp.  Talb.  272.]     J  See  7  G. 
4,  c.  45,  $  1, 2,  impowering  a  court  of  equity,  where  money  is  directed  to  be  invested  in 
land,  to  be  settled  in  such  manner  that  the  first  tenant  in  tail  might  bar  the  estates  tail 
and  remainders,  to  order  the  money  to  be  raid  to  the  tenant  in  tail ;  and  6  Ves.  116, 156; 
8  Ves.  609;  9  Ves.  462;  1  Jac.  234.  ||     [But  equity  will  not  consider  money  as  land, 
unless  the  coyenant  or  direction  to  lay  it  out  in  land  be  express.    Symons  y.  Butter, 
2  Vem.  227;  Curling  y.  May,  cited  in  3  Atk.  255.]     ||  See  Pearson  y.  Lane,  17  Ves. 
104. II     [And  money  mns  circumstanced  shall  be  deemed  as  part  of  the  personal  estate 
of  one  who  might  haye  aliened  it,  there  being  no  other  use  but  to  himself.     Chichester 
y.  Bickerstalf,  2  Vem.  295;  Pulteney  y.  Earl  of  Darlington,  1  Bro.  Ch.R.  236;  Wade 
y.  Pagett,  1  Bro.  Ch.  R.  368:  but  see  Lechmere  y.  Earl  of  Carlisle,  3  P.  Wms.  220; 
Ca.  temp.  Talb.  90,  S.  C.     Where  land  is  agreed  or  directed  to  be  sold,  it  seems  the 
creditors  of  the  bargainor  may  compel  the  heir  to  conyey  the  land.    Best  y.  Stamford,  1 
Salk.  154.     (a)  Therefore  the  personal  estate  of  a  man,  who,  in  consideration  of  mar- 
riage with  an  orphan  of  a  citizen  of  London,  had  coyenanted  to  take  up  his  freedom  of 
the  city,  was  diyided  according  to  the  custom,  though  the  coyenant  was  oot  performed. 
Fredenck  y.  Frederick,  1  P.  Wms.  710;  1  Bro.  P.  C.  7.] 
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3,  Of  the  3hnner  in  ivhieh  ihey  are  to  he  performed. 

If  an  agreement  be  to  quit  the  possession  of  lands^  the  court  wQI  not 
decree  a  conveyance  of  the  lands  themselves;  but  if  the  agreement  was 
to  convey  the  leinds,  it  is  said  that  the  court  would  have  decreed  the 
agreement,  though  the  party  was  not  apprized  what  estate  he  had  in 
the  lands. 

Gerrard  y.  Yaux,  Yem.  121.  /S  See  Horry  v.  Deas,  2  Desaua.  124 ;  Maasey  t.  Rawlet 
cited  2  Biim.  537,  544.  ff  How  agreements  and  promisM  are  to  be  executed  at  law,  vide 
heads  of  Jnumprit  and  Covenant, 

If  one  is  bound  to  transfer  300/.  East  India  stock  before  such  a  time^ 
which  he  neglects  to  do,  and  the  stock  is  much  risen,  he  shall  be  obliged 
to  transfer  the  stock  in  specie,  and  account  for  all  dividends  from  the 
time  that  it  ought  to  have  been  transferred. 

Gaidnei  t.  PnlleDt  2  Yem.  394.  Yide  iuprdj  (B,)  1,  note  e.  J  And  as  to  the  mea- 
fare  of  damages  at  law  for  not  transferring  stock,  see  Shepherd  y.  Johnson,  2  East,  211; 
M< Arthur  ▼.  Lord  Seaforth,  2  Taunt.  257;  Harrison  v.  Harrison,  1  Car.  &  P.  419r.|| 
iBThe  damage  to  be  allowed  on  a  contract  for  the  sale  of  $6000  United  States  eight  per 
cent,  stock,  to  be  deliyered  and  transferred  on  a  particular  day,  when  it  has  not  been  so 
delifered  and  transferred,  is  not  the  nominal  amount  of  the  slock,  with  eight  per  cent, 
interest  from  the  day  it  should  hare  been  delivered,  but  its  true  yalue  on  that  day,  includ* 
ing  the  interest  then  due,  with  lawful  interest  on  such  value  until  payment.  Bull  ▼• 
Doaglass,  4  Munf.  303.  gf 

If  a  creditor  agrees  with  his  debtor  to  take  less  than  his  debt,  so  that 

it  be  paid  precisely  at  such  a  day,  and  the  debtor  fails  of  payment,  he 

cannot  be  relieved,  for  cujus  est  dare,  ejus  est  disponere. 

Yem.  210.  /iX  voluntary  promise,  without  a  consideration,  not  to  call  on  one  of  two 
obligors  for  any  more  than  one-half  of  the  sum,  is  not  binding.  Lemaster  ▼.  Burkhart,  2 
Bibb.  37.  See  4  Paise,  306 ;  2  Har.  &  Gill.  100.  And  a  voluntary  restoration  of  that  which 
the  law  will  compel  a  man  to  restore,  is  not  a  sufficient  consideration  for  a  contract. 
McDonald  t.  Neilson,  2  Cowen,  141.  gf  [Ambl.  332.  But  qu,  whether  equity  will  not 
relieve  in  such  case,  if  the  securitv  be  bettered.  1  Ch.  Ca.  110.]  0A  prejuaioe  to  the 
jKirty  to  whom  the  promise  is  made,  as  well  as  a  benefit  to  the  partymakmg  it,  is  a  suffi- 
cient consideration  to  render  the  promise  obligatory.  Overstreet  v.  IMiillips,  1  Litt.  120; 
6  Monf.  406;  1  Bibb.  168;  1  Rand.219;  4  Bibb.  48;  SBibh.  Magf  J^SwanU^jSuord 
and  Saiirfaelion,l 

If  money  be  lent  on  a  mortgage  at  five  per  cent.,  and  the  mortgagor 
covenants  to  pay  six  per  cent  if  he  make  default  for  the  space  of  sixty 
days  after  the  time  of  payment;  if  he  make  deiault,  the  court  will  not 
relieve,  this  being  the  agreement  of  the  parties,  (a) 

2  Yem.  134,  Halifax  v.  Higgins.  (a)  As  this  case  is  stated  in  Lady  Holies  v.  Wyse, 
2  Yem.  289,  and  in  Shode  v.  Parker,  2  Yem.  316,  the  interest  was  reserved  at  6/.  per 
cent.,  with  an  agreement  to  accept  5/.  per  cent,  if  duly  paid ;  a  statement  doubtless 
correct,  as  it  reconciles  the  case  to  the  ottier  decisions  upon  this  point,  which  at  present 
it  dashes  with.  See  Jury  v.  Cox,  Pr.  Ch.  160;  Walmsley  v.  Booth,  Barnard.  Ch.  R. 
481 ;  Nichols  v.  Maynard,  3  Atk.  519 ;  3  Burr.  1374.]    ||  See/Nw^,  tit.  Mcn-tgage.i 

If  a  lessee  for  a  long  term  of  years  covenants  to  lay  out  200/.  upon 
the  premises  within  the  first  ten  years,  and  lays  out  but  30/.,  and,  after 
Che  expiration  of  thirty  years  of  the  lease,  the  lessor  brings  an  action  of 
covenant,  and  recovers  150/.  damages,  equity»will  neither  relieve  against 
the  damage,  nor  decree  the  money  to  be  now  laid  out  in  the  improve- 
•ments ;  for,  though  the  damiages  seem  excessive,  yet  the  jury  were  proper 
judges;  and  to  decree  it  to  be  laid  out  now  the  lease  is  almost  expiied, 
is  not  proper ;  for  it  is  probable  the  lessee  would  not  be  so  careful  in 
laying  it  out  in  lasting  improvements,  as  he  would  have  been  if  laid 
out  at  first. 

Yen.  316 ;  Baiker  v.  Holder,  1  Eq.  Ca.  Abr.  98,  pi.  5,  S.  0. 
Vol.  L—22  P 
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(G)  Agreements  within  the  Statate  of  Fnnds. 

II  If  a  regular  corporate  resolution  has  been  passed,  and  upon  the  £sLith 
of  it  expenditure  has  been  incurred,  the  court  will  compel  the  corpora- 
tion to  make  a  legal  grant  in  pursuance  of  the  resolution,  though  not 
under  the  corporation  seal 

Marshall  ▼.  Corporation  of  Qaeenborough,  1  Sim.  &  Sta.  530. 

Where  there  is  a  contract  to  sell  at  a  valuation,  by  A,  B,  and  C,  the 
court  will  compel  the  vendor  to  permit  the  valuation* 

Morse  t.  Merest,  6  Madd.  26. 

Where  the  vendor  of  an  estate,  having  lost  his  title-deeds,  agreed  to 
give  real  security  for  the  title,  the  court  held  that  personal  seciuity  was 
fiot  sufficient,  and  that  he  must  purchase  real  estate  for  the  purpose. 

Walker  ▼.  Barnes,  3  Madd.  947» 

If  a  person  possessedof.a  term,  contracts  to  sell  the  fee,  he  cannot 

compel  the  purchaser  to  take,  but  the  purchaser  can  compel  him  to 

convey  the  term,  and  the  court  will  arrange  the  eouities  between  the 

parties. 
Wood  y.  Griffith,  1  Swanst.  54 ;  and  see  10  Yes.  816. 

Equity  has  the  power  to  compel  the  specific  performance  of  a  com- 
plete contract,  but  cannot  add  any  term  not  agreed  on.|| 

Ormond  y.  Anderson,  3  Ball.  &  B.  369 ;  and  see  Id.  288.  /8  Formerly  courts  of  equity 
formed  a  contract  for  the  parties  ex  aquo  et  bono,  where  it  found  none ;  hut  in  mcnlem 
times,  such  a  hititude  of  jurisdiction  has  been  renounced.  3  Story,  Eq.  Jnr.  §  764 ; 
Phillips  y.  Thompson,  1  John.  Gh.  R.  149 ;  Parkhoist  y.  Van  Cortlandt,  I  John.  Ch. 
]L988.|f 

<0)  Of  9mA  A^tMHieAti,  or  Boch  as  may  be  said  to  be  within  the  Statute  of  Rmtit 

lU  (Jftkt  ISMj  Seemud,  tuid  Hiitd SeeUom cf  that  Staiuie.1 

The  common  law  required  no  other  solemnity  in  passing  lands  or 
tenements,  but  that  of  livery  and  seisin,  whidi  being  a  translation  of  the 
feud  coram  paribus  curtisy  and  testified  by  them,  was  held  an  act  of 
sufficient  notoriety  to  direct  the  lord  of  whom  to  demand  his  service, 
and  strangers  against  whom  to  commence  their  actions ;  but  now, 

Go.  tAt.  48 ;  Spebn.  OKmb.  510 ;  9  Go.  137 ;  Roll.  Abr.  7. 

By  the  29  Car.  2,  c.  3,  §  1.,  it  is  enacted,  «^That  all  leases,  estates,  in- 
terests of  fireehold,  or  terms  of  years,  or  any  uncertain  interest  of,  in,  or 
.  out  of  any  messuages,  manors,  lands,  tenements,  or  hereditaments,  made 
or  created  by  livery  and  seisin  only,  or  by  parol,  and  not  put  in  writing, 
and  signed  by  the  parties  so  making  or  creating  the  same,  or  their 
agents  thereunto  lawfully  authorized  by  writing,  shall  have  the  force 
and  effect  of  leases  or  estates  at  will  onJy,  and  shall  not,  either  in  law 
or  equity,  be  deemed  or  taken  to  have  any  other  or  greater  force  or 
effect ;  any  consideration  for  making  any  such  parol  leases  or  estates,  or 
any  former  usage  to  the  contrary  notwithstandhig.    . 

§  2.  <<  Except  leases  not  exceeding  the  term  of  three  years  from  the 
mi^dng  thereof,  whereupon  the  rent  reserved  to  the  landlord,  during 
dttdi  term,  shall  amount  unto  two  third  parts  at  the  least,  of  the  full  im- 
proved vaiue  of  the  thing  demised.'' 

Also  it  is  enacted,  §  3.  <<  That  no  leases,  estates,  or  interest,  either 
of  freehold  or  terms  of  years,  or  any  uncertain  interest,  not  being  copy- 
hold  or  customaay  interest  of,  in,  to,  or  out  of  any  messuages^  manors. 
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lands,  tenements,  or  hereditaments,  shall  be  assigned,  granted,  or  surren- 
dered, unless  it  be  by  deed  or  note  in  writing,  signed  by  the  party  so 
assigning,  granting,  or  surrendering  the  same,  or  their  agents  thereunto 
lawfully  authorized  by  writing,  or  by  act  or  operation  of  law.*' 

I  Notwithstanding  the  words  of  the  first  section,  it  is  settled  that  parol 
leases  for  more  than  three  years  have  the  effect  of  leases  from  year  to 
year,  and  require  a  notice  to  quit,  in  order  to  determine  them,  the  mean- 
ing of  the  statute  being  that  such  leases  shall  not  create  a  term. 

Clayton  t.  Blakey,  8  Term  R.  3 ;  and  see  6  Tenn  R.  471 ;  and  Holt's  N.  P.  C.  47. 
/SThe  statute  does  not  make  a  parol  agreement  for  the  sale  of  lands  void ;  it  restricts  its 
operation  as  to  the  estate  acquired  under  it ;  and  an  action  will  lie  for  damages  for  not 
performing  the  agreement.  4  Dall.  153 ;  1  Binn.  450,  378 ;  2  Rawie,  53 ;  7  Watts,  580. 
Such  a  parol  contract  has  an  effect  for  many  purposes,  as  in  shieldinff  tbe  purchaser  from 
the  pajmeot  of  rent,  where  the  seller  refuses  to  perform.  Barnes  v.  Wise,  3  Monro,  170; 
M'Campbell  ▼.  M'Campbell,  5  Litt,  94.  But  see  Johnston's  Devisees  v.  Macconnelli 
3  Bibb,  1 ;  Fox's  Heirs  v.  Longlv,  1  A.  K.  Marsh.  388 ;  Owings  v.  Mason,  9  A.  K* 
Bfarsh.  380;  Rowlan  v.  Garman,  1  J.  J.  Marsh.  76;  Henley  t.  Brown,  1  Stew.  144«0^ 

A  parol  lease  for  three  years,  to  satisfy  the  statute,  must  commence 
from  the  time  of  making,  and  cannot  be  made  to  commence  at  a  subse- 
quent day. 

Rawlins  v.  Tamer,  Ld.  Rajm.  736;  and  see  Ryley  v.  Hicks,  Stra.  65t$  I^ggT« 
Stnidwick,  2  Salk.  414. 

Where  a  lease  had  been  made  by  deed  for  twenty-one  years  to  A, 
who  afterwards  took  B  into  partnership,  and  A  and  B  made  a  parol 
agreement  livith  the  landlord,  that  if  he  would  enlai^e  the  building, 
they  would  pay  him  ten  per  cent  on  the  cost,  in  addition  to  the  original 
rent,  for  the  rest  of  the  term,  which  exceeded  three  years,  and  the  new 
building  was  consequently  made,  the  Court  of  Common  Pleas  held  that 
this  agreenaent  was  not  within  the  statute,  for  that,  as  whatever  waa 
subsequently  built  became  part  of  the  premises  donused,  it  was  a  coUa"* 
teral  contract. 

Hoby  V.  Roebnck,  7  Tannt  157 

■niongh  the  statute  does  not  require  that  an  assignment  should  be  by 
deed,  it  absolutely  requires  it  to  be  in  writing,  and  therefore,  where  a 
parol  assigmnent  was  made  of  a  lease  from  year  to  year  granted  by 
parol,  it  was  held  void  under  the  statute. 

Fanner  v.  Rogers,  3  Wils.  36;  Betting  v.  Martin,  1  Camp.  818. 

The  mere  cancelling,  in  fact,  of  a  lease,  is  not  a  legal  surrender. 

Roe  dem«  BerU^  t»  Arabbishop  of  York*  6  Blast,  86;  ud  sm  Doe  t,  Thoouss,  ^ 
Bam.  40. 386. 

A  sorrender  of  a  lease  may  be  made  without  deed ;  as  where  a  mort* 
gagee  wrote  on  the  mortgage-deed,  ^Received  of  A  B  for  principal  and 
interest,  and  I  do  release  and  discharge  the  within  premises  from  the 
term  of  five  hundred  years,''  this  was  bolden  a  sufficient  surrender. 

Fsmsr  v,  Rogers,  3  Wils.  86. 

If  the  landlord  accept  an  under-tenant  as  his  tenant,  with  consent  of 
the  original  lessee,  and  distrain  upon  hid  goods,  this  amounts  to  a  sur^ 
render  of  the  original  tenant's  term,  by  operation  of  law,  though  there 
is  no  surrender  in  writing. 

Thomas  v.  Cook,  3  Bam.  &  A.  119;  and  see  Phipps  v.  Sculthorpe,  1  Bam.dE  A.  60; 
StOM  V.  Whitiiig,  2  Stark.  335 ;  Hamerton  v.  Stead,  9  Bsra.  I»  G.  478. 
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But  a  bad  notice  to  quit,  though  accepted  by  the  landlord/ cannot 
operate  as  a  surrender. 

Johnstone  y.  Huddlestone,  4  Barn.  &  O.  933. 

If  the  landlord  accept  possession  of  the  demised  premises  from  the 
tenant,  he  cannot  subsequently  sue  him  for  use  and  occupation,  although 
there  is  no  surrender  of  the  tenant^s  term  in  writing. 

Whitehead  ▼.  Clifford,  5  Taunt  518 ;  and  see  Ih.  519. 

And  so  if  the  landlord  let  them  to  another  tenant.  || 

\Vail8T.  AehesGii,3  Bing.  463;  >gl6  John.  SS-gT 

]  3.  Of  AgrumenU  toilhin  the  Fourth  &c/tofi.| 

And  it  is  further  enacted,  §  4,  <<That  no  action  shall  be  brought 
whereby  to  charge  any  executor  or  administrator,  upon  any  special 
promise  to  answer  damages  out  of  his  own  estate,  or  whereby  to  charge 
the  defendant  upon  any  special  promise  to  answer  for  the  debt,  default, 
or  miscarriages  of  another  person ;  or  to  charge  any  person  upon  any 
agreement  made  upon  consideration  of  marriage,  or  upon  any  contract 
or  sale  of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or  con- 
cerning them;  or  upon  any  agreement  that  is  not  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof,  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  signed  by  the  party  to  be  charged  there- 
with, or  3ome  other  person  by  him  thereimto  lawfully  authorized. 

1 1«  Of  IVomises  by  Executors,  Administrators,  &e.|| 

The  clause  which  enacts,  that  no  action  shall  be  brought,  &c.  to  charge 
an  executor,  &c.,  extends  not  to  promises  made  bef<lre,  though  to  be  per- 
formed after  the  making  of  the  statute ;  for  it  would  be  against  natural 
justice,  that  a  promise  made  upon  good  consideration  should  be  de- 
stroyed by  the  retrospect  of  a  law  which  none  could  divine  would  be 
made. 

3  Jones,  108;  Gilmore  and  Shutter,  1  Fieem.  466;  8.  G.  Vent  330;  3  Mod.  310; 
8  Lot.  327 ;  3  Show.  K.  16,  S.  C.  ||  R^n  v.  Huffhes,  4  Bro.  P.  C.  37 ;  7  Term  R. 
350,  n.J|  0  A  parol  contract  for  the  sale  of  lands  maae  previous  to  the  statute  of  frauds, 
is  Talia,  and  will  be  enforced  in  equity.  Ball  v.  Ball,  3  Bibb.  66;  Nelson  T.  Nelson, 
1  Wash.  136 ;  Barbour  ?.  Whitlock,  4  Monro,  193 ;  Overton  t.  Lacy,  6  Monro,  18 ; 
Nelson^s  Heirs  v.  Clay,  6  Litt.  151.^ 

A  pxomisedy  if  the  widow  of  an  intestate  would  permit  him  to  be 
joined  with  her  in  the  letters  of  administration^  that  he  would  make 
good  any  deficiency  of  assets  to  pay  debts.  Lord  Hardwicke  held  this 
promise  not  within  the  act ;  nor  within  the  first  branch  of  the  section, 
for  A  was  not  administrator  at  the  lime  of  making  it ;  nor  within  the 
second,  for  here  is  a  new  distinct  consideration. 

'  TomlisoQ  T.  OiU,  Ambl.  33Q, 

/S  An  executor  made  a  parol  agreement  to  pay  a  legacy  out  of  his  own 
estate,  after  a  decree  had  been  obtained  for  the  legacy,  to  be  satisfied 
out  of  ceitain  property  appointed  by  the  testator,  for  part  of  which 
property  the  executor  was  accountable  under  the  decree,  and  responsible 
de  bonis  prqpriu;  it  was  held  that  such  an  agreement  was  not  void 
under  the  act  to  prevent  frauds  and  perjuries,  being  made  in  considera- 
tion of  forbearance  to  enforce  the  decree* 

Pftttonr.  Williams,  3  Miuif,  6B4/ 
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The  plaintiff  in  his  declaration  need  not  show  any  note  in  writing, 
but  it  will  be  sufficient  for  him  to  produce  it  on  the  trial ;  but  if  such 
promise  is  pleaded  in  bar  of  another  action,  it  must  be  shown  to  be  in 
writing,  so  that  it  may  appear  to  the  court  to  be  such  a  promise  upon 
which  an  action  will  lie. 

Saym.  450,  451 ;  2  Jones,  158,  S.  C. ;  2  Salk.  519 ;  ^  Miller  v.  Drake,  1  Gaines,  45.8f 

1 2.  Of  PromiBes  to  answer  for  the  Debt,  Default,  or  Miscarriage  of  another.|| 

On  the  clause,  that  no  action  shall  be  brought  on  a  special  promise 
to  answer  for  the  debt,  default j  &c.,  of  another,  it  has  been  resolved 
that  if  A  is  abput  hiring  a  horse  from  B,  and  C,  to  encourage  him  to 
lend  the  horse,  promises  that  A  should  deliver  him  safe,  this  is  a 
collateral  promise,  and  an  undertaking  within  the  statute ;  for  C  subjects 
himself  to  an  action  on  the  breach  of  Sie  original  contract  by  A,  against 
whom  detinue  lies  on  the  bailment  So  if  two  come  to  a  shop,  and 
one  of  them  contracts  for  goods,  and  the  seller  does  not  care  for  trusting 
him,  whereupon  the  other  says,  let  him  have  them,  and  I  will  undertake 
he  shall  pay  you ;  but  if  the  promise  be,  I  will  see  you  paid ;  or  I  will  be 
your  paymaster,  it  is  otherwise.  So  if  A  comes  to  B  and  tells  him,  let 
your  horse  to  J  S,  and  I  will  see  you  paid  the  hire ;  there  the  hiring  is 
to  A  and  not  to  J  S,  who  is  considered  as  servant  to  A.  So,  in  all  cases 
where  the  whole  credit  is  given  to  the  undertaker,  he  alone  is  Uable  to 
an  action. 

Salk.  27,  pi.  15,  28,  pi.  17;  6  Mod.  248,  249;  Ld.  Raym.  224;  2  Ld.  Raym.  1065, 
1087.    See  12  Mod.  250.    0  See  Floyd  v.  Harrison,  4  Bibb,  76.^ 

[A  doubt  was  formerly  entertained,  whether,  if  the  undertaking  of 
a  third  person  were  before  the  delivery,  it  were  within  the  statute. 
But  the  general  line  now  taken,  is,  that  if  the  person  for  whose  use  the 
goods  are  furnished  is  Uable  at  all,  any  promise  by  a  third  person  to  pay 
that  debt,  must,  in  all  cases,  be  in  writing. 

2  Term  R.  80;  Cown.  227;  1  H.  Black.  120.  /0The  defendant  having  undertaken 
to  board  the  respondent's  labourers  at  his  own  expense,  it  was  verbally  agreed  between 
the  defisudant,  ne  respondent,  and  a  third  person,  that  the  latter  should  deliver  and 
charge  provisions  to  the  defendant,  and  the  respondent  would  see  him  paid  therefor. 
This  promise  qf  the  respondent  was  held  to  be  within  the  statute  of  frauds.  Cahill  v. 
Bij^low  ei  aL  18  Pick.  369.  See  also  Stone  v.  Svmmes,  18  Pick.  467;  Cutler  v. 
Hinton,  6  Rand.  509 ;  Waggoner  v.  Gray's  Admr.  2  Hen.  &  Munf.  503.  ^ 

If  A,  in  consideration  that  B  will  stay  proceedings  in  an  action  he 
had  commenced  against  C,  to  recover  a  sum  of  money  due  from  G  to 
him,  promise  to  pay  that  money,  such  promise  must  be  in  writing,  for 
it  is  to  pay  a  debt  of  another  person  still  subsisting ;  but  where,  in  con- 
^deration  that  the  plaintiff  in  an  action  of  assault  and  battery  against 
J  S  would  withdraw  his  record,  and  forbear  to  proceed,  the  defendant 
promised  to  pay  him  30/.  the  court  held  the  promise  not  to  be  within 
the  statute,  for  the  consideration  was  new,  here  was  no  subsisting  debt ; 
it  could  not  be  known  before  the  trial  whether  the  plaintiff  would 
reooTer  any  damages  or  not.] 

Pish  V.  Hutchinson,  2  Wils.  94;  Reed  v.  Nash,  1  Wils.  305.  J  Qu.  whether  this 
ease  is  not  overruled  by  Kirkham  v.  Marter»/M«<?|| 

II  A,  without  the  leave  or  Ucense  of  the  plaintiff,  wrongfully  rode  the 
plaintiff's  horse,  and  caused  its  death,  and  the  defendant,  in  con£ddera- 
ticm  that  the  plaintiff  would  not  sue  A,  promised  to  pay  the  plaintiff  for 

p2 
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the  damage  sustained.    Held,  that  as  A  was  liable  to  the  plaintiff  for 
the  wrong,  this  was  a  collateral  promise  of  the  defendant,  and  conse- 
quently not  being  in  writing  was  yoid.|| 
KirUiain  t.  Marter,  9  Bam.  &  A.  613.    See  Maggs  t*  Ames,  4  Bing.  474. 

[  J  S  becoming  insolvent,  made  a  bill  of  sale  to  the  defendant  of  all 
his  goods  in  his  dwelling-house  in  trust  to  be  sold  for  the  benefit  of  his 
creditors.  After  the  defendant  had  taken  possession,  the  landlord  came 
to  distrain  for  rent,  and  to  prevent  the  distress,  and  that  the  sale  might 
go  on,  the  defendant  promised  to  pay  it.  This  promise  is  not  within  the 
statute.] 

Williams  t.  Leaper,  3  Barr.  1886, 2  Wils.  880.  )  Bamptop  ▼.  Paolin,  4  Bing.  964.| 
{  2  East.  332.  So  where  a  broker  baa  in  bia  bands  policies  of  insuranoe  belonging  to  his 
principal,  on  which  he  has  a  lien  for  his  balance,  and  on  the  faith  of  them  baa  accepted 
Dills  tor  the  accommodation  of  his  principal ;  if  another  person  promise  to  provide  for  the 
bills,  upon  the  broker's  givin?  him  up  the  policies  in  order  that  he  maj  collect  for  the 
principal  the  money  due,  which  is  aeoordingly  done,  the  promise  is  binding,  though  not 
m  writing.  S  East,  336,  Caatlin|^  t.  AuberL  So  is  an  agreement  with  the  creditora 
of  an  insolTent,  to  pay  them  10s.  m  the  pound  and  receive  an  assignment  of  tBeir  debts; 
for  this  is  an  original  contract  to  puicnase  the  debts.  4  Bos.  £  Pul.  124,  Ansley  v. 
Marden.} 

{A  letter  addressed  by  mistake  to  John  &  Joseph  N  &  Co.  agreeing 
to  guaranty  the  engagements  of  third  persons  with  them,  and  delivered 
to  John  &  Jeremiah  N  &  Co.  is  not  sufficient  to  bind  the  writer  to  pay 
the  latter  company  the  price  of  goods  furnished  by  them  to  the  bearer 
on  the  credit  of  it.  It  is  not  a  written  contract  between  the  writer  and 
them ;  and  parol  evidence  of  the  mistake  caimot  be  admitted  to  make 
it  such.  There  is  not  any  ambiguity;  or  fraud;  or  mistake  on  their 
part, 
4  Cran.  224,  Grant  v.  Naylor. 

Not  only  the  promise  but  aLso  the  consideration  of  it  must  be  in 
writing ;  for  the  statute  requires  the  as^eement  to  be  in  writing ;  which 
includes  the  consideration  as  well  as  the  promise.  If  the  consideration 
is  not  inserted,  parol  evidence  of  it  cannot  be  received,  and  the  pro* 
mise  appearing  on  the  writing  to  be  without  consideration  is  nudum 
pactum, 

6  East,  10,  Wain  v.  Warlters;  6  East,  308;  3  John.  Rep.  310,  Sears  v.  Brenk. 
An  engagement  to  pay  for  any  goods  to  be  ddirered  to  a  tnird  person,  suflScient^y 
descrit^  the  consideration  as  well  as  the  promise.  9  East,  348,  Stadt  v.  Lill.  See 
6  East,  307,  Egerton  t.  Matthews.} 

||If  A,  at  the  request  of  B,  enter  jointly  with  him  into  a  bond  to 

inaemnify  a  third  party,  and  B  promise  to  save  A  harmless  from  ail  loss 

by  reason  of  the  bond,  this  is  not  a  promise  requiring  writing  within 

the  statute,  (a) II 

Thomas  v.  Cook,  8  Bam.  &  C.  728.  (a)  Nor  is  a  promise  to  indemnify  the  plaintiff 
against  all  costs  of  a  tithe  suit,  in  consideration  that  tne  plaintiff  (defendant  in  the  tithe 
suit)  would  allow  defendant  to  defend  it  in  plaintiff's  name.  Adams  t.  Dansey, 
6  Bing.  506. 

[Wherever  a  man  is  imder  a  moral  obligation  (b)  to  do  a  thin^, 
and  another  does  it  without  request,  a  subsequent  promise  to  pay  is 
good,  though  not  in  writing ;  as  where  an  overseer  promises  by  parol 
to  pay  an  apothecary  who,  without  his  knowledge,  has  administered 
medicines  to  a  pauper.] 

Watoen  t.  Tomer,  Seaee.  Tr.  7  6.  3 ;  BnU.  N.  P.  284,  (4tfa  edit)    |(6)  But  Hi* 
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obligatioii  on  the  oTOTBeers  to  provide  medicines  for  the  poor  is  a  kgal  one,  and  ft  is  at 
least  doubtful,  whether  in  any  case  a  mere  moral  obligation  is  a  sufficient  consideration 
to  support  an  express  promise;  it  clearly  is  not  sufficient  to  raise  an  implied  promise. 
See  the  elaborate  note  to  Wennall  y.  Adney,  3  Bos.  &  Pull.  349.    In  Wing  r.  Mill, 

1  Bam.  it  Aid.  104,  the  court  heldjthat  an  ac^on  was  maintainable  by  an  apothecary 
against  the  oTorseer  of  the  parishVhere  a  pauper  was  settled,  for  medicines  furnished 
to  the  pauper  in  another  parish  where  he  lived,  the  overseer  having  expressly  promised 
to  pay ; — out  here  also  there  was  a  legal  obligation  on  the  overseers  of  tbe  parish  of 
settlemeot  to  provide  for  the  pauper,  which  they  had  acknowledged  by  making  him  a 
weekly  allowance,  hx  Atkins  v.  Banwell,  8  East  R.  505,  it  was  decided,  that  a  parish 
where  a  pauper  was  taken  ill  and  died,  could  not  recover  the  price  of  medicines  and 
necessaries  furnished  to  him  against  the  parish  in  which  he  was  settled,  since  there  was 
no  legal  obligation  to  reimburse  the  amount,  and  there  was  no  express  promise ;  and 
see  Lamb  v.  Bonce,  4  Maule  &  S.  375.  There  could  be  no  ground  tor  requiring  writing 
to  such  a  promise  as  that  in  the  principal  case,  since  it  is  not  within  the  scope  of  any 
clause  in  the  statute ;  and  see  1  Smith  R.  305;  i  Dow.  &  Ry.  541 ;  t  Car.  &  Pa.  133; 
5  Barn.  &  C.  738.) 

II  So  also  a  promise  to  pay  the  debt  of  a  debtor,  in  Consideration  of 

his  being  discharged  out  of  custody,  is  an  original  promise,  and  not 

within  the  statute,  since  the  debt  is  extinguished  by  the  discharge,  and 

the  debtor  ceases  to  be  liable. 

Goodman  ▼.  Chase,  i  Bern.  &;  A.  397 ;  and  see  WQliams  ▼.  Leper,  S  Wils.  308 ; 
OastliBg  V.  Aubert,  3  East,  325 ;  Anstey  v.  Marden,  1  New  R.  124. 

So  also  a  promise  to  execute  a  bail  bond  for  A  B,  in  consideration  of 
the  plaintiff  forbearing  to  arrest  him,  is  not  within  the  statute. 
Jarmain  t.  Algar,  Ry.  &  Moo.  348 ;  and  see  4  Bing.  474. 

But  an  agreement  to  pay  a  composition  on  the  debt  of  another  is 
▼ithin  the  statute,  since  the  debtor  remains  liable. 

Chater  t.  Becket,  7  Tbrm  R.  201. 

So  also  in  cases  of  promises  to  pay  for  goods,  &c.,  supplied  to  a  third 
party,  if  the  third  party  is  liable  at  all,  the  promise  is  within  the  statute, 
and  requires  writing ;  but  if  the  articles  are  supplied  entirely  on  the 
credit  of  the  promiser,  so  that  the  third  party  is  not  liable,  then  the  pro- 
mise is  not  within  the  statute. 

Andoson  ▼.  Hayman,  1 H.  Black.  130;  Matson  ▼.  Wharam,  3  Term  R.  80;  Jones 
T.Cooper,  3  Term  R.  80;  Browning  ▼.  Stallard,  5 Taunt.  450;  Colman  y.  £yle8» 

2  Stark.  69;  and  see  4  Bing.  474. 

And  there  is  no  distinction  whether  the  promise  is  made  before  the 
goods  are  supplied,  or  afterwards. 

Matson  ▼.  Wharam,  3  Term  R.  80. 

The  word  "  agreement"  in  the  fourth  section,  is  held  to  import  not 
merely  the  promise  on  one  side,  but  also  the  consideration  on  the  other; 
and,  therefore,  in  cases  within  the  section  it  is  necessary  that  both  should 
appear  in  writing,  and  parol  evidence  is  inadmissible  to  show  either,  (a) 
Where,  however,  a  letter  was  written  by  the  defendant  to  the  plamtin 's 
attorney,  undertaking  to  pay  the  debt  of  another,  parol  evidence 
was  held  admissible  to  show  the  amount,  and  also  that  the  person 
receiving  it  was  the  plaintiff's  attorney ;  and  in  several  late  cases  the 
courts  have  gathered' a  sufficient  consideration  from  the  import  of  the 
instrument,  where  it  did  not  appear  in  very  clear  terms  on  the  face  of  it. 

Wab  ▼.  Warlters,  5  East,  10;  Stadt  v.  Lill,  9  East,  348;  Saunders  ▼.  Wakefield, 

4  Bam.  &  A.  595;  Bateman  y.  Phillips,  15  East,  373.    (a)  This  decision  was  ques- 

tioDedf  by  Lord  Eldon  in  Ex  parte  Minet,  14  Ves.  190;  and  m  Ex  parte  Gardom,  15  Yes. 

988<,  bis  lordship  decided  against  it;  but  its  authority  is  now  established  by  Saunders 

▼.  WftfceMd«  4  Bora.  &  A.  595,  and  Jenkins  v.  Reynolds,  8  Bro.  &  Bing.  14. 
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Thus,  where  the  defendant  wrote  a  letter  to  the  plaintiffs^  "our  mntnal 
friends,  Messrs.  R,  J,  S,  having  accepted  the  underwritten  hill  drawn  on 
them  by  your  firm,  I  hereby  give  my  guarantee  for  the  due  payment 
of  the  same,  should  it  be  dishonoured  by  the  acceptors ;"  and  a  copy 
of  the  bill  was  at  foot :  the  court  held  that  the  consideration  of  forbear- 
ance to  sue  R,  J,  S,  and  of  giving  them  time  by  taking  a  bill,  sufficiently 
appeared  on  the  face  of  the  guarantee  to  satisfy  the  statute  of  frauds. 

Boehm  y.  Campbell,  3  Moo.  15;  and  see  Morris  v.  Stacey,  1  Hpit,  N.  P.  C.  153; 
Pace  T.  Marsh,  1  Bing.  R.  216;  Russell  v.  Mosely,  3  Bro.  &  Bing.  211;  Stead?. 
Liddard,  1  Bing.  R.  196 ;  Benson  t.  Hippius,  4  Bing.  455. 

But  where  the  guarantee  was  in  these  words,  "To  the  amount  of 
100/.  consider  me  as  security  on  J  C^s  account;''  it  was  held  insufficient, 
for  want  of  a  consideration  appearing. 

Jenkins  v.  Reynolds,  3  Bro.  &  Binff.  14;  and  see  Dixon  t.  Bromfield,  2  CbitL  205; 
Morley  t.  Boothby,  3  Bing.  107;  10  Moo.  395. 

Where  the  original  guarantee  is  in  writing,  so  as  to  satisfy  the  statute 
of  frauds,  it  is  not  requisite  that  a  subsequent  acknowledgment  of  the 
guarantee,  relied  on  to  take  the  case  out  of  the  statute  of  limitations, 
^ould  be  also  in  writing ;  a  parol  acknowledgment  is  sufficient 

Gibbons  ▼.  M^Casland,  1  Bam.  &  A.  690.  But  this  was  before  the  9  G.  4,  c  14:  for 
which  see  tit  Limitation  qfjietiom,  (£.} 

3.  Of  Agreements  made  upon  Consideration  of  Marriage. 

It  is  now  settled,  notwithstanding  former  decisions  to  the  contrary,  (a) 
that  this  clause  does  not  extend  to  mutual  promises  to  marry ;  conse 
quently  such  promises  are  binding,  although  not  reduced  into  writing 
and  signed  by  the  party.  (i)|| 

(a)  Philpot  T.  Warren,  6  Lev.  65;  Freem.  341,  S.  C.  (b)  Cork  ▼.  Baker,  1  Stra.  34: 
Harrison  v.  Cage,  Ld.  Raym.  386;  and  see  10  Ves.  438;  Bull.  N.  P.  380.  /?  A  pro- 
mise, made  in  consideration  of  marriage,  cannot  be  afterwards  made  valid  and  effectaal 
so  as  to  impair  the  rights  of  third  persons.    Read  t.  Livingston,  3  John.  Ch.  R.  488.8^ 

•If  a  parol  agreement  is  agreed  to  be  reduced  into  writing,  and  in  part 
executed,  but  the  reducing  it  into  writing  is  prevented  by  fraud,  it  may 
be  decreed  in  equity ;  as  if  upon  a  marriage  treaty  instructions  are  given 
by  the  husband  to  draw  a  settlement,  and  by  him  privately  counter- 
manded, and  afterwards  he  draws  in  the  woman  by  persuasions  and 
assurances  of  such  settlement  to  marry  him. 

Abr.  Eq.  19,  pi.  4;  1  P.  Wros.  618,  S.  C;  Prec.  Ch.  526,  S.  C. ;  Stra.  336,  S.  C; 
Gilb.  Hisu  Ch.  244,  S.  C;  3  Bro.  Ch.  R.  565. 

So  where  the  defendant  on  a  treaty  of  marriage  for  his  daughter  with 
the  plaintiff,  signed  a  writing  comprising  the  terms  of  the  agreement, 
and  afterwards  designing  to  elude  the  force  thereof,  and  get  loose  from 
his  agreement,  ordered  his  daughter  to  put  on  a  good  humour  and  get 
the  plaintiff  to  deliver  up  that  writing,  and  then  marry  him,  which  she 
accordingly  did,  and  the  defendant  stood  by  at  a  comer  of  the  street  to 
see  them  go  by  to  be  married ;  and  the  plaintiff  was  relieved  on  the 
point  of  fraud. 

Abr.  Eq.  30 ;  3  Vem.  373,  S.  C. ;  but  no  mention  made  of  the  fraud,  only  that  the 
father  consented  to  the  match. 

On  a  bill  exhibited  for  a  marriage  portion,  the  chief  evidence  to  sup- 
port it  was  a  letter  proved  to  have  been  written  by  the  father's  direc- 
tion, where  it  was  said  he  would  give  1500/.  portion  with  his  daughter, 
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and  that  he  was  afterwards  privy  to  the  marriage,  and  consented  to  it, 
and  the  portion  was  decreed  the  husband. 

2  Vein.  323 ;  Freem.  291,  S.  C.    Where  a  letter  from  the  father,  promisinff  a  portion, 
and  a  marriage  had  in  pursuance  thereof,  has  been  held  sufficient,  vide  2  V  ent.  361 ; 
2  Vern.  200 ;  2  Ch.  R.  157 ;  Prec.  in  Chan.  561.    {  A.  settlement  will  be  decreed  against 
the  husband  according  to  the  terms  of  a  letter  from  him  to  the  wife  before  marriage, 
though  she  did  not  expressly  assent,  but  the  marriage  taking  place  immediately,  and  the 
letter  being  an  answer  to  her  objections  to  the  marriage,  it  must  be  concluded  that  her 
objections  were  lethoTed,  and  she  married  in  consequence  of  that.  To  prevent  the  settle- 
ment under  these  circumstances,  a  positive  distinct  dissent  would  be  required;  which 
coald  not  be  evidenced  by  any  thing  but  an  actual  settlement  before  marriage  varying 
from  the  letter.     4  Ves.  J.  501 ;  5  Ves.  J.  213,  Luders  ▼.  Ansty.    And  see  5  Yes.  jI 
593,  Barstow  ▼.  Kelvington ;  and  lb.  596,  n,  Jenkins  t.  Quinchant.}     Where  an  uncle 
in  his  letter  promised  his  niece  1000/.  portion ;  but  in  the  same  letter  dissuaded  her  from 
marrying  the  person;  Lord  Chancellor  would  not  decree  the  payment,  but  left  the  party 
to  his  action  at  law.    2  Vern.  202.     [A  letter  from  a  father  to  his  daughter  that  he  wiu 
give  her  3000/.  not  shown  to  the  husband,  who  afterwards  accepts  of  2000/.  under  a 
will,  is  no  foundation  for  a  decree.     See  a  different  state  of  this  case  in  9  Mod.  3 ;  2  P. 
Wms.  65.     Nor  is  a  letter  promising  a  portion,  but  not  reducing  it  to  any  certainty. 
Hall  ▼.  Batler,  £q.  Ca.  Abr.  p.  7 ;  Gilb.  Lex  Pnetor.  243.    For  a  letter  cannot  be  set 
np  as  an  agreement  unless  the  terms  of  the  contract  are  distinctly  set  forth  therein.  Sea- 
good  ▼.  Neale,  1  Stra.  426;  Pr.  Ch.  560;  Clerk  v.  W^right,  1  Atk.  13.]    |f  See  Luders 
T.  Anstey,  4  Yes.  501 ;  5  Yes.  216.    The  amount  of  consideration  and  the  subject-matter 
must  appear.     Kennedy  ▼.  Lee,  3  Meriv.  441.|)     [But  a  letter  (though  not  signed) 
referring  to,  and  pnHnising  to  perform  an  agreement  in  which  the  terms  are  set  fonh,  is 
Bofiicient.     Tawney  v.  Crowther,  3  Bro.  Cfh.  R.  318.     11  And  it  is  said  parol  evidence 
is  admissible  to  show  what  was  the  thing  referred  to.     Clinan  r.  Cook,  I  Scho.  &  Lef. 
33 ;  and  see  Brodie  ▼.  St.  Paul,  1  Yes.  jun.  326.    And  a  letter  is  binding,  though  the 
writer  look  to  the  execution  of  a  more  formal  instrumenL    Fowle  v.  Freeman,  9  Yes. 
351.    Whether  a  note  written  in  the  third  person  offering  to  purchase  and  accepted,  is  a 
sufficient  agreement,  qiusre  Morison  y.  Tumour,  18  Yes.  175.   The  court  will  not  decree 
a  perfonnance  on  letters,  unless  on  a  fair  interpretation  they  import  a  concluded  agree- 
ment.    Hnddlestone  t.  Briscoe,  11  Yes.  591 ;  Stratford  y.  Bosworth,  2  Yes,  &  Bea. 
346;  and  see  Rose  v.  Conynffhame,  11  Yes.  550;  Selby  y.  Selby,  3  Meriy.  2;  Boys  y. 
Ayerst,  6  Madd.  316 ;  Randafi  y.  Morgan,  12  Yes.  67.||     Qu.  Whether  a  court  of  equity 
will  decree  an  agreement  entered  into  by  letter,  if  a  deed  appear  to  have  been  afterwards 
fiamed,  (but  not  executed,)  varying  the  terms  expressed  in  the  letter  1     Cookes  y.  Mas- 
cal,  2  Tern.  35.    Or  if  the  terms  be  yaried  by^nurol?  Jordan  y.  Sawkins,  3  Bro.  Ch.  R. 
388.    See  2  Ch.  Ca.  180;  Pitzgib.  213;  2  Salk.  444.    ||  Whether  a  settlement  made 
after  mairiage,  reciting  a  parol  agreement  made  before  marriage,  which  is  preyed  to  have 
had  existence,  is  good  against  creditors,  does  not  appear  settled.    Dondas  y.  Dutens, 
1  Ves.  jun.  197;  Randall  y.  Morgan,  12  Yes.  jun.  67;  Hodgson  y.  Hutchinson,  Yin. 
Abr.  tiL  Contract  and  Jgreement,Xll,)  Ca.  34.||     [That  an  agreement  in  writing  may 
be  discharged  by  parol,  see  1  Yem.  240 ;  2  Yes.  376.    A  bond  given  by  a  woman  to 
her  intended  husband,  conditioned  to  settle  an  estate  upon  him  in  fee,  is  good  evidence 
of  the  agreement  so  specified  in  the  condition  on  a  bill  in  equity  to  cany  it  into  execu- 
tioa,  though  it  be  yoid  at  law.    Cannel  y.  Buckle,  2  P.  Wms.  242.    It  is  a  sufficient 
ngning,  if  a  person,  knowing  the  contents^  subscribe  a  deed  as  a  witness  only.     Welfoid 
T.  Beazely,  3  Atk.  503;  1  Yes.  6 ;  1  Wils.  118.    As  to  the  signature,  in  order  to  com- 
ply with  the  requisitions  of  the  statute,  it  must  haye  the  effect  of  giving  authenticity  to 
the  whole  instrument;  and  where  it  has  that  effect,  it  is  immaterial  in  what  part  of  the 
instrument  it  is  found :  but  where  a  party  had  given  written  instructions  to  his  agent  for 
a  lease,  and  had  inserted  his  name  in  those  instructions  as  applicable  only  to  a  particular 
l|urpoee,  the  Court  of  Exchequer  held  that  this  did  not  amount  to  a  sufficient  authenti- 
ca&on.    Stokes  y.  Martin,  1  F.  Wms.  771,  note  1.    It  was  formerly  thought  necessary 
that  both  parties  should  sign;  but  in  the  case  of  Cotton  y.  Lee,  before  the  Lords  Com- 
missioners, 1770,  it  was  determined  to  be  sufficient  if  the  party  charged  has  signed. 
Cited  in  2  Bro.  Ch.  R.  564.     {So  in  7  Yes.  J.  265,  Seton  y.  Slade;  9  Yes.  J.  351, 
Fowle  y.  Freeman ;  6  East,  307 ;  2  Cain.  120.    See  1 1  Yes.  J.  592 ;  3  John.  Rep.  419 ; 
2  Bos.  &  Pol.  238 ;  4  Bos.  &,  Pul.  252.     But  it  is  not  sufficient  if  signed  only  by  the 
pnty  charging,  3  John.  Rep.  399,  Bailey  y.  Ogden.    What  is  a  sufficient  signing  i 
9ee  I  £sp.  Rep.  1909  (Day's  ed.)  and  the  cases  there  cited.}     An  agreement  signed 
by  one  party  may,  in  some  cases,  be  oonclusiye  against  both.    Owen  y«  Dayis,  1  Yes. 
Vol.  I.— 23 
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Thus,  where  the  defendant  wrote  a  letter  to  the  plaintiflfe,  "our  mutual 
friends,  Messrs.  R,  J,  S,  having  accepted  the  luider written  bill  drawn  on 
them  by  your  firm,  I  hereby  give  my  guarantee  for  the  due  payment 
of  the  same,  should  it  be  dishonoured  by  the  acceptors ;"  and  a  copy 
of  the  bill  was  at  foot :  the  court  held  that  the  consideration  of  forbear- 
ance to  sue  R,  J,  S,  and  of  giving  them  time  by  taking  a  bill,  sufficiently 
appeared  on  the  face  of  the  guarantee  to  satisfy  the  statute  of  frauds. 

Boehm  v.  Campbell,  3  Moo.  15;  and  see  Morris  v.  Stacey,  1  Holt,  N.  P.  C.  153; 
Pace  T.  Marsh,  1  Bing.  R.  216;  Russell  y.  Mosely,  3  Bro.  &  Bing.  211;  Steady. 
Liddard,  1  Bing.  R.  196 ;  Benson  y.  Hippius,  4  Bing.  455. 

But  where  the  guarantee  was  in  these  words,  "To  the  amount  of 
100/.  consider  me  as  security  on  J  C^s  account;"  it  was  held  insufficient, 
for  want  of  a  consideration  appearing. 

Jenkins  y.  Reynolds,  3  Bro.  &  Bin&[.  14;  and  see  Dixon  y.  Bromfield,  2  CbitL  305; 
Morley  y.  Boothby,  3  Bing.  107;  10  Moo.  395. 

Where  the  original  guarantee  is  in  writing,  so  as  to  satisfy  the  statute 
of  frauds,  it  is  not  requisite  that  a  subsequent  acknowledgment  of  the 
guarantee,  relied  on  to  take  the  case  out  of  the  statute  of  limitations, 
should  be  also  in  writing ;  a  parol  acknowledgment  is  sufficient 

Gibbons  y.  M'Casland,  1  Bam.  &  A.  690.  But  this  was  before  the  9  G.  4,  c  14 :  for 
which  see  tit  lAnUtaiion  qfjUdions,  (£.) 

3.  Of  Agreements  made  upon  Consideration  of  Marriage. 

It  is  now  settled,  notwithstanding  former  decisions  to  the  contrary,  (a) 
that  this  clause  does  not  extend  to  mutual  promises  to  marry ;  conse 
quently  such  promises  are  binding,  although  not  reduced  into  writing 
and  signed  by  the  party.  (i)|| 

{a)  Philpot  y.  Warren,  6  Ley.  65;  Freem.  341,  S.  C.  (b)  Cork  y.  Baker,  1  Stra.  d4; 
Harrison  y.  Cage,  Ld.  Raym.  386;  and  see  10  Yes.  438;  Bull.  N.  P.  380.  ISA  pro- 
mise, made  in  consideration  of  marriage,  cannot  be  afterwards  made  yalid  and  effectual 
so  as  to  impair  the  rights  of  third  persons.    Read  y.  Liyingston,  3  John.  Ch.  R.  488.9' 

•If  a  parol  agreement  is  agreed  to  be  reduced  into  writing,  and  in  part 
executed,  but  the  reducing  it  into  writing  is  prevented  by  fraud,  it  may 
be  decreed  in  equity ;  as  if  upon  a  marriage  treaty  instructions  are  given 
by  the  husband  to  draw  a  settlement,  and  by  him  privately  counter- 
manded, and  afterwards  he  draws  in  the  woman  by  persuasions  and 
assurances  of  such  settlement  to  marry  him. 

Abr.  Eq.  19,  pi.  4 ;  1  P.  Wros.  618,  S.  C. ;  Prec.  Ch.  636,  S.  C. ;  Stra.  236,  S.  C. ; 
Gilb.  Hist.  Ch.  244,  S.  C;  2  Bro.  Ch.  R.  565. 

So  where  the  defendant  on  a  treaty  of  marriage  for  his  daughter  with 
the  plaintiff,  signed  a  writing  comprising  the  terms  of  the  agreement, 
and  afterwards  designing  to  elude  the  force  thereof,  and  get  loose  from 
his  agreement,  ordered  his  daughter  to  put  on  a  good  humour  and  get 
the  plakitiff  to  deliver  up  that  writing,  and  then  marry  him,  which  she 
accordingly  did,  and  the  defendant  stood  by  at  a  comer  of  the  street  to 
see  them  go  by  to  be  married ;  and  the  plaintiff  was  relieved  on  the 
point  of  fraud. 

Abr.  Eq.  20 ;  2  Vem.  373,  S.  C. ;  but  no  mention  made  of  the  fraud,  only  that  the 
father  consented  to  the  match. 

On  a  bill  exhibited  for  a  marriage  portion,  the  chief  evidence  to  sup- 
port it  was  a  letter  proved  to  have  been  written  by  the  father's  direc- 
tion, where  it  was  said  he  would  give  1500/.  portion  with  his  daugfatery 
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and  that  he  was  afterwards  privy  to  the  marriagei  and  consented  to  it, 
and  the  portion  was  decreed  the  husband. 

2  Vera.  322 ;  Freein.  291,  S.  C.    Where  a  letter  from  the  father,  promisinr  a  portion, 
and  a  marriage  had  in  pursuance  thereof,  has  been  held  sufficient,  vide  2  Vent.  361; 
2  Vem.  200 ;  2  Ch.  R.  157 ;  Prec.  in  Chan.  561.    {A  settlement  will  be  decreed  against 
the  husband  according  to  the  terms  of  a  letter  from  him  to  the  wife  before  marriage, 
though  she  did  not  expressly  assent,  but  the  marriage  taking  place  immediately,  and  uie 
letter  being  an  answer  to  her  objections  to  the  marriage,  it  must  be  concluded  that  her 
objections  were  removed,  and  she  married  in  consequence  of  that.  To  prevent  the  settle- 
ment under  these  circumstances,  a  positive  distinct  dissent  would  be  required;  which 
could  not  be  evidenced  by  any  thing  but  an  actual  settlement  before  marriage  varyin? 
from  the  letter.     4  Ves.  J.  501 ;  5  Ves.  J.  213,  Luders  v.  Ansty.     And  see  5  Ves.  J. 
593,  Barstow  t.  Kelvington;  and  lb.  596,  n,  Jenkins  v.  Quinchant.}     Where  an  uncle 
in  his  letter  promised  his  niece  1000/.  portion ;  but  in  the  same  letter  dissuaded  her  from 
marrying  the  person;  Lord  Chancellor  would  not  decree  the  payment,  but  left  the  party 
to  his  action  at  law.    2  Vem.  202.     [A  letter  from  a  father  to  his  daughter  that  he  will 
give  her  3000/.  not  shown  to  the  husband,  who  afterwards  accepts  of  2000/.  under  a 
will,  is  no  foundation  for  a  decree.    See  a  difierent  state  of  this  case  in  9  Mod.  3 ;  2  P. 
Wins.  65.    Nor  is  a  letter  promising  a  portion,  but  not  reducing  it  to  any  certainty. 
Hall  T.  Butler,  £q.  Ca.  Abr.  p.  7 ;  Gilb.  Lex  Prstor.  243.    For  a  letter  cannot  be  set 
np  as  an  agreement  unless  the  terms  of  the  contract  are  distinctly  set  forth  therein.  Sea- 
good  ▼.  Neale,  1  Stra.  426;  Pr.  Cb.  560;  Clerk  v.  Wrij^ht,  1  Atk.  13.]    ||  See  Luders 
T.  Anstey,  4  Ves.  501 ;  5  Ves.  216.    The  amount  of  consideration  and  the  subject-matter 
most  appear.     Kennedy  v.  Lee,  3  Meriv.  441. ||     [But  a  letter  (though  not  signed) 
referring  to,  and  promising  to  peiform  an  agreement  in  which  the  terms  are  set  fonb,  is 
sufficient.    Tawney  y.  Crowtber,  3  Bro.  Cfh.  R.  318.    jl  And  it  is  said  parol  evidence 
is  admissible  to  show  what  was  the  thing  referred  to.     Clinan  t.  Cook,  1  Scho.  &  Lef. 
33;  and  see  Brodie  v.  St.  Paul,  1  Ves.  jun.  326.    And  a  letter  is  binding,  though  the 
writer  look  to  the  execution  of  a  more  formal  instrument.    Fowls  v.  Freeman,  9  Ves. 
351.     Whether  a  note  written  in  the  third  person  offisring  to  purchase  and  accepted,  is  a 
sufficient  agreement,  qtusre  Morison  v.  Tumour,  18  Ves.  175.   The  court  will  not  decree 
a  pexformance  on  letters,  unless  on  a  fair  interpretation  they  import  a  concluded  affree- 
meot.     Hnddlestone  v.  Briscoe,  11  Ves.  591;  Stratford  v.  Bosworth,  2  Ves,  &  Bea. 
346;  and  see  Rose  v.  Conynghame,  11  Ves.  550;  Selby  v.  Selby,  3  Meriv.  2;  Boys  t. 
Ayefst,  6  Madd.  316 ;  RandaU  y.  Morgan,  12  Ves.  67.  ||     Qu.  Whether  a  court  of  equity 
will  decree  an  agreement  entered  into  by  letter,  if  a  deed  appear  to  have  been  afterwards 
fiamed,  (but  not  executed,)  varying  the  terms  expressed  in  the  letter?     Cookes  v.  Mas- 
cal,  2  Vem.  35.    Or  if  the  terms  be  varied  by^roH  Jordan  ▼.  Sawkins,  3  Bro.  Ch.  R. 
388.    See  3  Ch.  Ca.  180;  Fitzgib.  213;  2  Salk.  444.    ||  Whether  a  settlement  made 
after  marriage,  reciting  a  parol  agreement  made  before  marriage,  which  is  proved  to  have 
had  existence,  is  good  a^inst  creditors,  does  not  appear  settled.    Dundas  v.  Dutens, 
I  Ves.  jun.  197;  KandaU  v.  Morgan,  12  Ves.  jun.  67;  Hodgson  v.  Hutchinson,  Vin. 
Abr.  tit.  0>ntract  and  Jgreemeni^Xll,)  Ca.  34.||     [That  an  agreement  in  writing  may 
be  discharged  by  parol,  see  1  Vem.  240;  2  Ves.  376.    A  bond  given  by  a  woman  to 
her  intendod  husband,  conditioned  to  settle  an  estate  upon  him  in  fee,  is  good  evidence 
of  the  agreement  so  specified  in  the  condition  on  a  bill  in  equity  to  cany  it  into  execu- 
tiooi  though  it  be  void  at  law.    Cannel  v.  Buckle,  2  P.  Wms.  242.     it  is  a  sufficient 
signing,  if  a  person,  knowing  the  contents,  subscribe  a  deed  as  a  witness  only.     Welfoid 
▼.  Beazely,  3  Atk.  503 ;  1  Ves.  6 ;  1  Wils.  118.    As  to  the  signature,  in  order  to  com- 
ply with  the  requisitions  o(  the  statute,  it  must  have  the  effect  of  giving  authenticity  to 
the  whole  instrument;  and  where  it  has  that  effect,  it  is  immaterial  in  what  part  of  the 
instrument  it  is  found :  but  where  a  party  had  given  written  instructions  to  his  agent  for 
a  lease,  and  had  inserted  his  name  in  those  instructions  as  applicable  only  to  a  particular 
purpose,  the  Court  of  Exchequer  held  that  this  did  not  amount  to  a  sufficient  authenti- 
cation.    Stokes  v.  Martin,  1  P.  Wms.  771,  note  1.    It  was  formerly  thought  necessary 
that  both  parties  should  sign;  but  in  the  case  of  Cotton  v.  Lee,  before  the  Lords  Com- 
niissioners,  1770,  it  was  determined  to  be  sufficient  if  the  party  charged  has  signed. 
Cited  in  2  Bit).  Ch.  R.  564.     {So  in  7  Ves.  J.  265,  Seton  v.  Slade;  9  Ves.  J.  351, 
Fowle  V.  Freeman ;  6  East,  307 ;  2  Cain.  120.    See  1 1  Ves.  J.  592 ;  3  John.  Rep.  419 ; 
9  Bos.  &  Pul.  238 ;  4  Bos.  &  Pul.  252.     But  it  is  not  sufficient  if  signed  only  by  the 
jmjty  charging,  3  John.  Rep.  399,  Bailey  v.  Ogden.    What  is  a  sufficient  signing ; 
>ee  1  Esp.  Rep,  190,  (Day's  ed.)  and  the  cases  there  cited.}    An  agreement  signed 
hj  one  party  may,  in  some  cases,  be  oonclnsive  against  both.    Owen  v.  Davis,  1  Ves. 
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tei  g  Seton  y.  Slade,  7  Ves.  365.||  [Bat,  though  the  contract  itself  most  he  in  writing, 
an  authority  to  buy,  or  treat  as  agent  for  another,  may  be  good  without  writing.  Vin. 
Abr.  tit.  Contract  and  Agreements^  (FIO  P*  ^5 ;  Wedderbume  t.  Carr,  in  the  Exchequer, 
Tir.  T.  1775 ;  3  Woodd'es.  427.1     |1  Coles  v.  Trecothick,  9  Ves.  234,  260 ;  Clinan  v. 


Abr.  tit.  Contract  and  Agreements,  (FIO  P*  ^5 ;  Wedderbume  t.  Carr,  in  the  Exchequer, 

Wooddes.  427.]     ||  Coles  v.  Trecothick,  9  Yes.  234,  250 ;  Clinai 
Ct>oke,  1  Scho.  &  Lef.  22;    Barry  ▼.  Banymore,  lb.  28;    Emmerson  ▼.  Heelis, 


d  Tkunt.  38.|| 

But  where  on  a  marriage  treaty  the  lady's  father  proposed  to  give 
45002.  portion,  and  the  husband  was  to  settle  4  or  500/.  per  annum  for 
a  jointure ;  the  father  and  intended  husband  went  to  Mr.  Minshul's 
chambers,  who  hearing  the  proposals  on  both  sides,  took  down  minutes 
or  heads  thereof  in  writing,  and  the  same  day  gave  them  to  his  clerk  to 
draw  a  settlement  according  to  the  terms  of  the  agreement ;  the  next 
day  the  father  fell  sick  suddenly,  and  died  in  two  hours  after,  and  the 
next  morning  the  marriage  was  consummated ;  and  on  a  bill  brought  to 
have  a  specific  performance  of  the  agreement,  my  lord  chancellor  de- 
creed it  to  be  within  the  statute  of  frauds,  and  said  he  knew  no  case 
where  an  agreement,  though  written  by  the  party  himself,  should  bind, 
if  not  signed  or  in  part  executed  by  him ;  (a)  and  that  those  preparatory 
heads  might  have  received  several  alterations  or  additions,  or  the  agree- 
ment might  have  entirely  broke  off  upon  some  further  inquiry  of  the 
party's  circumstances;  and  this  decree  was  thought  very  just  by  the 
bar,  who  all  agreed  with  my  lord  chancellor,  that  if  the  marriage  had 
been  on  the  foot  of  this  writing,  and  the  father  had  been  privy  and  con- 
senting to  it,  that  he  should  afterwards  have  been  obliged  to  execute  his 
part  thereof. 

Abr.  Eq.  21,  dawdes  and  Amhutst.  [P.  Ch.  402,  S.  C.  See  Lord  Haidwicke*8 
observations  upon  this  case,  3  Atk.  503 ;]  J  and  see  Coles  ▼.  Trecothick,  9  Yes.  234; 
Griffin  y.  Griffin,  6  Yes.  179,  n ;  Backmaster  ▼.  Harrop,  7  Yes.  341 ;  Selhy  y.  Selbj, 
3  Meriy.  2.  ||  [(a)  A  note  signed  and  ^yen  by  a  husband  to  his  wife  pieyioualy  to 
their  marriage,  promising  to  rectify  a  mistake  in  the  settlement,  in  constdemtioD  of 
which  she  was  induced  to  execute  it,  was  holden  to  be  part  of  the  settlement,  and  bind- 
ing on  the  husband  and  his  assignees.  Tyrril  y.  Hope,  2  Atk.  656.] 

On  the  marriage  of  the  plaintiit  with  the  defendant's  daughter,  the 
defendant  promised  to  give  her  450/.  portion,  and  accordingly  paid  the 
plaintiff  200/.  in  part,  but  took  a  bond  from  him  for  it  till  a  suitable  set- 
tlement should  be  made,  and  the  defendant  himself  gave  particular 
directions  concerning  the  settlement,  which  was  drawn  accordingly  and 
engrossed;  but  before  it  was  executed  the  plaintiff's  wife  died,  and  the 
bill  was  brought  to  have  the  200/.  bond  delivered  up,  and  the  remaining 
250/.  paid;  the  defendant  pleaded  the  statute  of  frauds  and  perjuries, 
the  agreement  not  being  reduced  into  writing  and  signed  by  the  parties ; 
and  by  way  of  answer  denied  that  the  200/.  was  paid  in  part  of  the 
portion,  but  said  it  was  lent  the  plaintiff,  and  the  bond  given  for  it ;  and 
the  plea  was  allowed;  for  if  the  marriage  should  be  looked  upon  as  an 
execution  of  the  agreement  on  the  one  side,  so  as  to  take  it  out  of  the 
statute,  it  would  entirely  evade  it ;  for  all  promises  of  this  kind  suppose 
a  marriage  either  already  had  or  to  be  had. 

SS5  Jan.  1724.    On  plea  and  demuner,  adjudged  between  Sansum  and  Butter. 

1 4.  Of  Contracts  for  Sale  of  Lands,  Tenements,  and  Hereditaments.  || 

[A  judicial  sale  of  an  estate  under  q,  decree  of  the  Court  of  Chancery- 
is  not  within  the  statute.  Thus  A  being  likely  to  die,  made  a  convey-v 
ance  of  a  real  eertate  in  favour  of  a  cl^ity,  and  then  made  a  will,  by 
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which  he  gave  30(K)/.  (the  exact  value  of  that  land,)  and  also  250/.  to 
the  same  charity,  and  gave  the  estate  to  D  (wife  of  B)  and  C.  A  bill 
was  brought  for  an  account,  and  for  the  direction  of  the  court  for  a  set* 
tlement  of  the  estate  under  the  will ;  and  a  decree  was  had  thereupon, 
and  the  master  was  thereby  directed  to  receive  a  scheme  for  carrying 
the  conveyance  into  execution ;  the  foundation  of  part  of  which  was  to 
consider,  in  what  way  the  money  should  be  laid  out,  and  a  perpetual 
fund  created  for  the  maintenance  of  the  charity.  The  master  reported 
a  scheme  for  laying  out  the  money  in  the  purchase  of  lands ;  and  the 
case  being  set  down  to  be  heard  on  the  matter  reserved,  the  court  made 
a  decretal  order  confirming  the  master's  report,  and  ordering  that  the 
scheme  should  be  approved  of,  and  the  other  matters  therein  carried 
into  execution.  These  directions  were  all  acquiesced  under  by  B  and 
D,  who  survived  him.  After  her  (D.'s)  death,  an  information  wa5 
brought  on  behalf  of  the  charity,  together  with  the  administratrix  of  D, 
to  have  this  purchase  carried  into  execution  by*the  aid  of  the  court 
against  the  devisee  of  the  heir  at  law  of  D,  and  the  infant  son  of  C,  the 
codevisee  with  D.  And  it  being  objected  that  there  wcus  no  agreem^at 
signed  pursuant  to  the  statute  of  frauds,  one  question  was,  whether  the 
transactions  which  passed  in  the  lifetimes  of  D  and  G,  amounted  to  a 
binding  agreement  on  them  for  the  sale  of  the  lands  ?  And  Lord  Hard^ 
wicke  held,  that  here  was  such  an*agreement  as  the  court  ought  to  exe- 
cute, notwithstanding  the  statute;  this  being  a  judicial  sale  of  the 
estate,  (a)  And  upon  the  same  principle  it  is  holden  that  purchasers 
before  the  masters  are  out  of  the  statute,  and  the  court  will  in  such 
cases  carry  into  execution  against  the  representative,  a  purchase  by  a 
bidder  before  the  master,  without  the  bidder's  subscribing,  after  con-* 
firmation  of  the  master's  report  that  he  was  the  best  bidder :  the  judg-« 
ment  of  the  court  taking  it  out  of  the  statute.  So,  if  the  authority  of  an 
agent  who  subscribed  for  a  bidder  before  the'  master  cannot  be  proved^ 
jety  if  the  master's  report  can  be  confirmed,  the  court  will  cany  it  into 
execution,  unless  there  be  some  fraud. 

AtCorney-General  y.  Day,  1  Yes.  318 ;  ||  Bla^den  ▼.  Bradbetr,  19  Ves.  466.  ^Sln  New 
Ymrk  a  sale  of  land  bj  the  sheriff  on  an  ezeeuUon  ia  held  to  be  within  the  atatute,  and 
leq aires  a  deed  or  note  in  writings  to  paaa  the  eatate.  Simmona  t.  Catlin,  3  Cainea,  61  i 
Jadbaon  v.  Catlin,  3  John.  348 ;  aee  1  John.  Caa.  190 ;  ^  (a)  Yea.  331. 

And  Lord  Thurlow  was  of  opinion,  where  the  attorneys,  concerned 
in  a  suit  by  a  first  mortgagee  for  a  foreclosure,  agreed,  with  respect  to 
the  final  decree,  that  the  estate  should  be  sold,  the  first  mortgagee  paid 
principal  and  interest,  and  the  remainder  paid  to  the  second  mortgagee, 
but  that  the  former  should  in  the  mean  time  take  a  decree ;  that  if  the 
first  mortgagee  made  an  improper  use  of  the  decree,  this  agreement, 
though  by  parol,  might  be  read,  on  an  application  to  open  the  fore- 
closure,  as  an  agreement  relative  to  a  decree ;  the  attorneys  being  com- 
petent to  make  agreements  relative  to  the  orders  of  the  court  And 
upon  that  ground  he  admitted  the  evidence  of  it  de  bene  essey  though  it 
had  been  rejected  at  the  Rolls,  because  it  was  iiot  in  writing,  and  there- 
fore void  under  the  statute.] 

Cox  V.  Pcele,  9  Bro.  Ch.  R,  334. 

If  there  be  a  parol  agreement  for  the  purchase  of  lands,  and  a  bill 
biought  fof  a  specific  execution  thereof,  and  the  substance  of  the  agree* 
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ment  is  set  forth  in  the  bill,  and  confessed  by  the  defendant's  answer, 
the  court  will  decree  a  specific  execution,  because  there  is  no  danger  of 
perjury,  which  was  the  principal  thing  the  statute  intended  to  prevent 

Abr.  Eq.  19,  pi.  3;  Gilb.  Eq.  R.  35,  S.  C. ;  Gilb.  Ch.  237,  S.  C. ;  Prec.  Ch.  208, 
S.  C;  Symondson  ▼.  Tweed,  Pr.  Ch.  374;  Lacon  v.  Martins,  3  Atk.  3;  Attorney- 
General  y.  Day,  1  Ves.  221,  S.  P.;  Gunter  v.  Halsey,  Ambl.  586;  Potter  t.  Potter, 
1  Yes.  441.  [See  Eyre  v.  Ivison,  Scac.  Tr.  1785,  cited  2  Bro.  Ch.  R.  563 ;  Stewart  y. 
Careless,  Scac.  April,  1785,  cited  lb.  564  ;  and  Rondeau  v.  Wyatt,  2  H.  Black  R.  68.] 
fi  If  the  answer  admits  the  sale,  and  fails  to  rely  on  the  statute,  the  complainant  is  not 
required  to  adduce  any  proof  of  the  sale.  Talbot  ▼.  Bowen,  1  A.  K.  Marsh.  437.^^  [But 
according;  to  the  modern  doctrine,  if  the  defendant  insist  on  the  statute,  a  specific  per- 
formance will  not  be  enforced,  though  the  agreement  is  confessed  ;  for  as  the  defendant 
caimot  protect  himself  from  answering  whether  there  was  an  agreement  or  not,  it  would 
be  unjust  to  take  the  case  out  of  the  statute  on  the  ground  of  his  admission.  Cooth  v. 
Jaekson,  6  Ves.  39;  Rowe  v.  Teed,  15  Yes.  375 ;  Bla^den  ▼.  Bradbear,  12  Yes.  471 ; 
Walten  y.  Morgan,  2  Cox's  R.  369 ;  0  Hams  y.  Knickerbocker,  5  Wend.  638 ;  see 
Givens  y.  Calder,  2  Desauss.  187.g^  As  to  whether  an  agreement  confessed  will  be 
enforced  if  the  party  do  not  insist  on  the  statute,  see  Ex  parte  Whitbread,  19  Yes.  211 ; 
1  Fonb.  on  Eq.  180,  note  ((f). ||  [If  the  party  himself  die,  his  heir  will,  it  seems,  be 
bound  on  a  bill  of  reyiyor.  Per  Lord  Hardwicke,  1  Yes.  221.  And  upon  this  principle, 
equity  will  decree  an  a&rreement  on  eyidence  of  its  haying  been  confessed  by  a  party  to 
it,  although  it  be  denied  by  his  answer.  As  where  an  agreement  was  proyed  by  one 
witness  only,  and  positiyely  denied  by  the  defendant's  answer ;  but  there  was  proof  in 
flie  cause  that  the  defendant  had  confessed  the  agreement:  the  Master  of  the  Rolls  offered 
to  direct  an  issue  to  try  the  agreement,  if  the  defendant  desired  it;  bqjt  he  declined  that, 
unless  his  honour  would  make  an  order  that  his  answer  should  be  read  at  the  trial,  which 
his  honour  refused,  there  being  circumstances  to  corroborate  the  eyidence  of  the  single 
witness,  and  decreed  the  agreement  to  be  carried  into  execution.  Only  y.  Walker,  3  Atk. 
407.  Where  the  two  defendants  in  a  suit  confessed  an  a^eement  in  their  answer,  bat 
<tifferent  from  that  stated  in  the  bill,  and  an  a^eement  different  from  either  was  proyed 
1^  the  testimony  of  only  a  single  witness.  Lord  Loughborough,  C,  decreed  a  performance 
pursuuit  to  the  terms  of  the  agreement  confessed  ny  the  answer.  Mortimer  y.  Orchardt 
3  Vos.  juu.  243.]  II  If  the  party  to  an  agreement  is  dead,  so  that  his  answer  cannot  bo 
had,  eyidence  of  his  parol  confession  of  tne  agreement  in  his  lifetime  is  inadmissible. 
Perchard  y.  Benyon,  1  Cox's  R»  2l4.||  [In  what  manner,  and  in  what  cases  the  statutd 
may  be  pleaded  to  a  bill  for  the  performance  of  a  parol  agreement,  yide  In  Whid)read  y. 
Bjockhurst,  1  Bro.  Ch,  R.  404;  Whitehurch  y.  Beyis,  2  Bro.  Ch.  R.  559;  and  the 
cases  there  mentioned.  See  also  Mitf.  Eq.Tr.  217,  (Sdfidit ;)  Taylor  y.  Beach,  1  Yes. 
297.]  II  Eyans  y.  Harris,  2  Yes.  &  B.  361 ;  Morison  y.  Tumour,  18  Yes.  175 ;  Strick- 
land y.  Aldridge,  9  Yes.  516.| 

[The  plaintiff  agreed  with  tfie  defendant  to  sell  him  a  house  for  640/., 
and  by  consent  of  both  parties  an  attorney  was  employed  to  make  "a 
draft  of  the  conveyance:  which  the  attorney  accordingly  prepared  and 
sent  to  the  defendant,  who  made  several  alterations  therein  with  his  own 
hand,  and  delivered  it  back  to  the  attorney  to  be  engrossed;  upon  which 
a  time  was  appointed  for  the  plaintiff  and  defendant  to  meet  at  a  tavern 
to  execute  the  writings,  and  for  the  latter  to  pay  the  money.  The  plain- 
tiff and  his  attorney  came  to  the  tavern,  where  the  plaintiff  executed  the 
writings,  and  having  got  the  conveyance  registered,  (the  house  being  in 
Middlesex,)  brought  his  bill  against  the  defendant  to  compel  him  to  pay 
the  purchase-money.  The  defendant  pleaded  the  statute  o{  frauds; 
and  it  was  hoiden  he  was  not  bound,  he  not  having  signed  the  agree- 
ment. 

Hawkins  y.  Holmes,  1  P.  Wms.  776^ 

A  agreed  by  parol  with  B  for  the  purchase  of  lands.  B  delivered  a 
rent-toll  which  was  dated  and  altered  in  his  own  handwriting,  and 
showed  by  the  title  ef  it  that  an  agreement  had  been  made  between 
them  for  the  sale  of  the  estate  at  twenty-one  years'  purchase.     An  ab- 
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atract  of  the  title  was  also  delivered  to  A,  together  with  the  deeds,  in 
order  to  be  compared  with  the  rent-roll,  B  likewise  wrote  letters  to 
sevjeral  of  his  creditors,  informing  them  that  he  had  contracted  with  A 
for  the  sale  of  his  estate  at  twenty-one  years'  purchase,  and  sent  the 
tenants  to  treat  with  A  for  the  renewal  of  their  leases.  Notwithstand- 
ing all  these  circumstances,  upon  A's  filing  a  bill  for  a  specific  perform- 
ance, the  plea  of  the  statute  oi  frauds  was  allowed  by  the  House  of 
Lords  both  as  to  the  discovery  and  reliefl 
Whaley  y.  Bageml,  6  Bro.  P.  C.  45. 

If  there  be  general  instructions  for  an  agreement  consisting  of  mate- 
rial circumstances,  to  be  hereafter  extended  more  at  large,  and  to  be  put 
into  the  form  of  an  instrument  with  a  view  to  be  signed  by  the  parties, 
and  no  fraud,  but  the  party  takes  the  advantage  of  the  locus  pmnitentimy 
he  shall  not  be  compelled  to  perform  such  an  agreement  as  that,  when 
he  insists  upon  the  statute  oi  frauds.     Per  Lord  Thurlow. 

3  Bro.  Ch.  R.  569. 

/SEvery  contract  for  the  conveyance  of  land,  whatever  may  be  the 
consideration  of  it,  is  a  contract  for  the  sale  of  land  within  the  mean- 
ing of  the  statute. 

Frowman  ▼•  Gordon's  Heirs,  Litt  Sel.  Cas.  193.^^ 

II  An  agreement  for  an  abatement  of  rent  of  land  is  within  the  statute, 
and  must  be  in  writing. 
O'Connor  ▼.  Spaight,  1  Scho.  ^  Lef.  306. 

So  also  a  contract  for  the  purchase  of  a  growing  crop  of  grass,  to  be 
mown  and  made  into  hay  by  the  vendee,  but  no  time  being  fixed  for  the 
mowing,  is  a  contract  for  an  interest  in  land  within  the  statute,  and  is 
voidable  if  not  in  writing,  and  may  be  discharged  by  a  parol  notice 
from  the  vendor,  before  any  act  is  done  in  part  execution  of  it 

CroBby  t.  Wadsworth,  6  East,  602 ;  ted  vide  1  \ii.  Rajm.  182. 

So  also  the  sale  of  growing  underwood,  to  be  cut  by  the  purchaser, 
has  been  held  to  convey  an  interest  in  land  under  the  fourth  section. 

Seorell  ▼.  Boxall,  1  Young  &  J.  396. 

So  also  as  to  a  sale  of  growing  poles. 
Teal  T.  Autj,  2  Brod.  &  B.  99;  ted  vide  9  Bam.  &  C.  561. 

So  also  a  sale  of  growing  turnips,  no  time  being  fixed  for  their  re- 
moval, and  their  degree  of  maturity  not  being  stated. 

Emmerson  t.  Heelis,  2  Taunt  38 ;  and  see  Waddington  t.  Biistow,  3  Bos.  &  P.  452. 

Bat  where  the  contract  was  for  a  crop  of  potatoes,  to  be  taken  by  the 
vendee  immediately  out  of  the  ground,  it  was  considered  as  a  sale  of 
personal  chattels,  and  not  within  the  fourth  section. 

Parker  t»  Stanilands,  11  East,  362;  Warwick  t.  Bruee,  2  Manle  &  S.  205 ;  ^nd  see 
Poolter  V.  Killingbeck,  I  Bos.  &  P.  397;  and  Evans  ▼.  Roberts,  5  Bam.  &  C.  836; 
which  seems  to  overnile  Emmerson  ▼.  Heelis ;  and  see  Smith  t.  Sarman,  9  Barn.  & 
C.  561,  where  a  contract  for  sale  of  growinr  timber,  at  so  mnch  per  foot,  was  held  not 
within  the  fourth,  bat  within  the  seventeenth  section* 

A  license  to  enjoy  an  easement  is  good  without  writing,  tins  not  being 
an  interest  in  land  within  the  statute. 
Winter  ▼.  Brockwell,  8  East,  308. 

A  deposit  of  title^leeds,  by  way  of  security,  is  held  to  constitute  an 
equitable  mortgage,  though  unaccompanied  by  any  writing.  This  de- 
cision has  been  much  regretted,  as  letting  in  parol  evidence  as  to  the 
terms  of  the  deposit,  and  leading  to  discussion  on  the  truth  and  proba- 
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bility  of  evidence,  which  it  was  the  object  of  the  statute  to  ezdude. 

But  the  doctrine  is  now  settled. 

RuBsell  ▼.  Ru88ell»  1  Bio.  6.  R.  369;  Ex  parU  Haigh,  11  Yes.  403;  Nonis  t.  Wil- 
kinson, 12  Yes.  197 ;  snd  see  tit.  Mortgage^  (A.) 

It  has  been  repeatedly  decided,  (a)  that,  on  a  sale  of  goods  by  auction, 

the  auctioneer  is  the  agent  of  ^oth  parties,  and  able  to  bind  both  within 

the  statute  by  his  signature. 

(a)  Simon  v.  Motiros,  3  Burr.  1931 ;  I  Black.  699;  Hinde  t.  Whitehoase,  7  East, 
558;  and  see  3  Bam.  &  C.  945.  li  Esp.  Rep.  105,  Racker  ▼.  Oammeyer.  These 
casecf  relate  to  the  sale  of  goods ;  the  decisions  respecting  sales  of  real  estates  aie  contrary. 
1  Esp,  Rep.  101,  Stansfield  v.  Johnson ;  3  Esp,  Rep.  659,  Walker  y.  Constable ;  1  Bos. 
&  Pull.  306,  S.  C;  7  Yes.  J.  341,  Buckmaster  y.  Harrop;  3  Cain.  64,  65.  But  see 
9  Yes.  J.  349,  Coles  t.  Trecothick ;  Sugden,  60,  63.  As  to  the  question,  whether  sales 
by  auction  are  at  all  within  the  statote,  see  the  same  oases,  and  also  18  Yes.  J.  466, 
tflagden  y.  Bradbear,  (in  which  Sir  William  Grant  decided  that  they  are,)  and  8  Tenn, 
151,  Simonds  v.  Ball.} 

But  the  contrary  has  been  decided  (b)  as  to  sales  by  auction  of  estates 
in  land,  though  the  principle  of  the  distinction  is  not  evident;  and  it  has 
been  questioned  by  several  judges. 

(6)  Walker  y.  Constable,  1  Bos.  &  P.  306;  Stansfield  y.  Johnson,  1  Eapin.  Cs.  101 ; 
Buckmaster  y.  Harrop,  7  Yes.  341 ;  13  Yes.  456;  Coles  y.  Trecothtck,  9  Yes.  334. 

And  in  two  late  cases  the  Court  of  Conunon  Pleas  held  the  auctioneer 
an  agent  for  the  purchaser  on  a  sale  of  land. 
Emmerson  y.  Heelis,  3  Taunt.  38 ;  White  y.  Proctor,  4  Taunt  909. 

The  latter  case  was  an  action  against  the  vendee  for  the  auction-duty 
on  the  sale,  and  the  vendor  afterwards  filing  a  bill  for  a  specific  per- 
formance of  the  contract,  the  Master  of  the  Rolls,  on  the  authority  of 
the  cases  in  the  Common  Pleas,  held  the  auctioneer's  signature  sufficient 
to  bind  the  vendee,  and  decreed  accordingly.  The  rule  appears,  there- 
fore, now  to  be  settled,  that  the  auctioneer  is  the  lawAil  agent  of  both 
parties  on  a  sale  of  land,  as  well  as  of  goods. 

Kemeys  y.  Proctor,  3  Yes.  &  B.  67 ;  1  Jac  9t  W.  350. 

5.  Of  Agreements  not  to  be  performed  within  the  Space  of  one  Year  Crom  the 

making  thereof! 

This  clause  extends  only  to  cases  where,  by  express  agreement  of  the 
parties,  the  contract  is  not  to  be  performed  within  one  year,  and  not  to 
agreements  depending  on  a  contingency  which  may  happen  either  within 
or  beyond  the  year. 

jSTfais  clause  does  not  extend  to  an  agreement  that  one  party  may  cut  certain  trees  on 
the  land  of  the  other  at  any  time  within  ten  years,  for  such  an  agreement  may  be  per* 
formed  within  one  year.    Kenty.  Kent,  18  Pick.  569.  gf 

Therefore,  an  agreem^ent  to  pay  the  plaintiff  so  many  guineas  on  the 
day  of  his  marriage,  was  held  not  within  the  statute,  although  the 
marriage  did  not  take  efiect  for  nine  years;  for  it  might  have  hap- 

Eened  within  the  year;  Holt,  G.  J.,  and  the  minority  of  Uie  judges 
olding  contrHy  on  the  ground  of  the  marriage  actually  happening  after 
the  year. 

AnoD.  Salk.  5»0;  noognised  by  Wihnot,  J.,  in  3  Burr.  1981 ;  andsee  WeUs  t.  Hoi^ 
ton,  4  Bing.  43. 

So,  an  agreement  to  bequeath  to  the  plaintiff  an  annuity,  payable 
yeairly  fiom  the  testator's  death,  was  held  not  within  the  statute,  in  an 
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action  brought  against  the  executor,  for  the  testator  might  have  be- 
queathed the  annuity  by  will  within  the  year. 

FeotoB  V.  Emblers,  Executory  3  Biinr.  1978;  1  Blaok.  R.  353}  and  see  Smith  t* 
WdMall,  Ld.  Raym.  316. 

But  where  the  plaintifb  agreed  to  publish  an  expensive  work  of  art 
in  numbers,  one  number  at  least  to  be  published  anntialif/y  and  stated, 
they  were  confident  they  should  be  enabled  to  produce  two  numbers  in 
the  course  of  every  yeavy  aiid  the  defendant  became  a  subscriber,  and 
the  first  number  was  delivered  to  him  within  a  year  from  the  date  of 
his  subscription,  it  was  held  that  the  case  was  within  the  statute,  as  it 
Appeared  to  be  the  clear  understanding  of  the  parties,  that  the  agree- 
ment was  not  to  be  completed  within  the  year;  and  the  part  perform- 
ance within  the  year,  by  the  deUvery  of  the  first  number,  made  no 
difference,  since  the  word  ^^  performed,"  in  the  statute,  means  a  complete 
performance  or  consummation  of  the  work. 

BevdeU  T.  Drammond,  11  East,  143.  But,  though  the  subscriber  in  such  ease  is  not 
bound,  without  writing,  to  continue  to  take  in  the  nambers,  he  is  bound  to  pay  for  those 
he  has  accepted.  Mayor  ▼.  Pyne,  3  Bing.  986.  jSSee  laaid  ▼.  Middleton,  1  Desaus. 
199. 9f 

And  accordingly,  where  the  defendant  verbally  agreed  on  the  27th 
May,  to  take  the  plaintiff  into  his  service  for  a  year  from  the  ^th  June 
following,  it  was  decided  that  this  being  a  contract  which  would  not  be 
completely  performed  within  the  jrear,  was  within  the  statute,  and  void 
for  want  of  writing. 

Braoegiidle  ▼.  Heald,  1  Bam.  &  A.  739.  See  Williams  t.  Jones,  5  Bam.  &  C.  108. 
^When  a  contract  for  .work  and  labour  is  to  be  begun,  but  not  completed,  within  one 
year  from  the  making  thereof,  it  is  within  the  statute  of  frauds ;  and,  unless  it  be  in 
waliiif,  no  action  can  be  maintained  on  it.    Hinckley  ?.  Soutiigate,  11  Vemi.  498.  g' 

A  contract  to  hire  a  carrier  for  five  years,  paying  an  annual  sum  for 
it,  and  determinable  at  any  time  on  paying  a  year's  hire,  is  a  contract 
not  to  be  performed  within  a  year,  and  requires  writing. 

Btieh  V.  Bad  Liirwpool,  9  fism.  ft  C«  393« 

As  to  the  seventh  section,  respecting  declarations  of  trust,  which 
w»9  improperly  insoted  here  in  fornix  editions^  see  tit  ^Trosts," 
(B),  (C). 

1 3.  (]fJl4pmem€!ia§mmUontiiniheSe9ttiietM 

By  §  17,  it  is  enacted,  ^  That  no  contract  for  the  sale  of  any  goods, 
wares,  and  merchandise,  for  the  price  of  ten  pounds  sterling,  or  up-* 
wards,  shall  be  allowed  to  be  good,  except  the  buyer  shall  accept  of  part 
of  the  goods  so  sold,  and  actually  receive  the  same,  or  give  something 
in  earnest  to  bind  the  bargain,  or  in  part  of  payment;  or  that  some 
note  or  memorandum  in  writing  of  the  said  bargain  be  made  and 
signed  by  the  parties  to  be  charged,  or  their  agents  thereimto  lawfully 
authorized." 

1 1.  What  Agreements  are  within  the  Seventeenth  Section.|| 

6.  As  to  the  clause  respecting  sales,  it  has  been  formerly  thought,  that 
it  tneoDs  only  present  and  immediate  sales,  and  does  not  indude  execu- 
tory contiBcts,  where  goods  are  bespoken,  and  time  is  given,  by  special 
agreement,  for  the  deUvery  of  them,  and  payment  of  their  value*  But 
this  oonstraction  has  been  denied  in  a  recent  determination  of  the  Court 
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of  Common  Pleas,  Wilson,  J.,  dissent,  (a)  where  an  executory  contract, 
merely  a  contract  of  sale,  even  though  confessed  by  the  defendant  in  his 
answer  in  Chancery,  was  determined  to  be  within  this  provision.  To 
this  opinion,  it  may  be  added,  Lord  Thurlow  intimated  an  inclination, 
when  the  case  was  before  him  in  Chancery. 

Alexander  v.  Comber,  1  H.  Black.  R.  20;  Towers  t.  Osborne,  1  Stra.  596;  Clayton 
y.  Andrews,  4  Burr.  3101.  (a)  Rondeau  ▼.  Wyatt,  2  H.  Black.  R.  63 ;  3  Bro.  Ch.  R. 
154,  S.  C. 

•11  The  case  of  Rondeau  v.  Wyatt  has  been  confirmed  by  subsequent 
cases.  In  one  case,  a  sale  of  wheat  by  sample  to  be  delivered  by  the 
defendant  at  a  different  place  from  the  place  of  sale,  was  held  to  be 
within  the  clause  of  the  statute,  and  the  receipt  of  the  sample  by^the 
buyer  was  held  not  a  sufficient  acceptance,  the  sample  being  no  part  of 
the  wheat  sold. 

Cooper  y.  Elston,  7  Term  R.  14. 

So,  also,  a  contract  for  sale  of  flour  not  yet  grotind  was  held  within 
the  statute;  and  was  distinguished  from  the  case  of  Towers  v.  Osborne, 
suprdj  since  there  the  chariot  ordered  would  never,  but  for  the  order, 
have  had  existence;  whereas  the  flour  was  sold  as  part  of  the  vendor's 
general  stock. 

Garbut  y.  Watson,  5  Bam.  &  A.  614. 

A  contract  for  a  quantity  of  oak  pins  to  be  cut  out  of  slabs  and 
deUvered  to  the  buyer,  was  held  not  a  sale  of  goods  >vithin  the 
statute. 

Groyes  y.  Buck,  3  Manle  &  S.  178. 

But  where  A,  being  the  owner  of  trees  growing,  agreed  verbally  with 
B  to  sell  him  the  timber  at  so  much  per  foot,  it  was  held  an  agreement 
for  sale  of  goods  within  the  section. 

Smith  y.  Surmah,  9  Bam.  &  C.  561 ;  and  see  Watts  y.  Friend,  10  Bam.  &  C.  446. 
The  case  of  Groyes  y.  Buck  is  oyerruled'  by  Garbut  y.  Watson,  mprdf  see  9  Bcun.  & 
C.  561. 

But  the  sale  of  growing  underwood  to  be  cut  by  the  purchaser  has, 
as  we  have  seen,  been  held  by  the  Court  of  Exchequer  to  confer  an 
interest  in  land  within  the  fourth  section. 

Scorell  y.  Boxall,  1  Yoonge  &  J.  396 ;  and  see  3  Brod.  &  B.  99. 

The  circumstance  of  a  buyer  agreeing  to  pay  a  higher  price  for  goods 
in  consideration  of  their  being  delivered  at  the  vendor^s  expense,  does 
not  make  the  contract  a  mixed  contract  for  the  carriage  as  well  as  the 
sale,  so  as  to  prevent  its  coming  within  the  seventeenth  section  as  a  sale 
of  goods. 

Astey  y.  Emery,  4  Maule  &  S.  263. 

A  contract  for  the  purchase  of  several  articles  at  the  same  time,  each 
under  10/.  and  at  separate  prices,  but  in  the  whole  amounting  to  above 
'10/.,  is  within  the  seventeenth  section. 

Baldey  y.  Parker,  3  Bam.  &  C.  37 ;  and  see  Price  y.  Lee,  1  Bam.  &  C.  156. 

A  contract  to  procure  coals  for  plaintiff  at  A,  and  convey  them  to  B, 
is  not  a  contract  for  sale  of  coals  to  the  plaintiff  within  the  statute. 
Cobbold  y.  Gaston,  1  Bing.  R.  399. 
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^,  Of  Acceptance  of  Goods,  and  part  Payment,  within  the  Seventeenth  Section. 

Where  goods  are  ponderous,  and  incapable  of  being  at  once  handed 
over  by  actual  delivery,  the  statute  may  be  satisfied  by  that  which  is 
tantamount,  as  the  delivery  of  the  key  of  the  warehouse  where  they 
are,  or  other  indicium  of,  property,  or  the  exercising  acts  of  ownership 
over  them,  as  selling  a  part  to  another  person. 

Chi^lin  y.  Rogera,  1  East,  192 ;  and  see  9  Espin.  R.  598. 

{The  delivery  of  the  goods,  m  order  to  take  the  case  out  of  the  statute, 
need  not  be  an  actual  delivery,  in  the  popular  sense  of  the  words ;  a 
virtual  or  constructive  delivery  will,  in  some  instances,  be  equally 
effectual.  A  delivery  may  be  presumed  and  inferred  from  circumstances. 
But  those  circumstances  should  be  very  strong  and  imequivocal,  so  as 
to  take  away  all  doubt  as  to  the  intent  and  understanding  of  the  parties. 
Where  the  goods  are  ponderous,  the  delivery  of  the  key  of  a  ware- 
house in  wtw^h  they  are  deposited,  or  of  other  indicia  of  property,  will 
be  sufficient  And  where  the  defendant  agreed  to  purchase  from  the 
plaintiff  a  stack  of  hay,  which  was,  however,  left  in  the  yard  of  the 
latter,  but  the  defendant  actually  sold  a  part  of  it  to  another,  who  took 
it  away  without  his  knowledge  and  contrary  to  his  directions,  it  was 
held  that  the  jury  were  warranted  in  finding  a  delivery  to  and  accept- 
ance by  him,  which  took  the  case  out  of  the  statute.  But  an  agreement 
with  the  vendor  about  the  storage  of  the  goods,  and  taking  a  minute 
of  the  import  entry  in  order  to  be  able  to  make  an  export  entry  for  the 
drawback,  will  not  amount  to  a  delivery.  The  former  may  have  been 
conditional  and  depending  on  the  final  completion  of  the  contract ;  the 
latter  was  at  least  an  equivocal  act  It  was  no  indicium  of  ownership, 
and  might  have  been  taken  by  any  person  merely  for  information. 

3  John.  Rep.  399,  Bailey  v.  Ogden ;  1  East,  199,  Chaplin  ▼.  Roffeis.  Jf  samples 
mt  drawn  oat  of  sogais  after  they  are  weighed,  and  the  sugars  are  sold,  at  auction,  and 
the  samples  deliver^  to  the  puicheser,  and  accepted  hy  him  as  part  of  his  purchase  and 
to  make  up  the  quanti^,  that  is  a  sufficient  deliyery  and  acceptance  of  part  within  the 
statote.  7  East,  556,  Hlnde  t.  Whitehouse.  Not  only  a  delivery  to,  but  an  acceptance 
hy,  the  Teoidee  is  necessary.    3  Bos.  &  Pul.  933,  Kent  t.  Huskinson.} 

And  the  o£(ering  to  sell  them  by  the  buyer  to  a  third  party,  who  refuses 
to  purchase  them,  is  such  an  act  as  ought  to  be  left  to  a  jury,  to  say 
whether  it  amounts  to  an  acceptance  or  not 

Blenkinsop  ▼.  Clayton,  7  Taunt.  597;  1  Moo.  328,  S.  C. 

Where  wine  lying  in  the  London  Docks  was  sold  without  any  written 
contract,  and  an  order  of  delivery  was  given  by  the  vendor  to  the 
vendee,  it  was  held  that  the  acceptance  of  this  order  by  the  buyer  was 
not  an  acceptance  of  the  goods  within  the  statute,  since,  till  the  Dock 
Company  accepted  the  order,  they  continued  to  hold  the  wine  for  the 
vendor. 

Bentall  v.  Bum,  3  Bam.  &  C.  4S3. 

The  acceptance  of  a  sample  of  the  goods,  if  part  of  the  bulk  sold, 
is  a  sufficient  acceptance  within  the  statute,  but  not  if  the  sample  ^rm 
DO  part  of  the  conmiodity. 

Hinde  ▼.  Whitehouse,  7  East,  558 ;  Cooper  t.  Elston,  7  Temi  R.  14. 

Whexe  die  defendant  contracted  to  purchase  two  horses  of  the  plaintiff, 
and  desired  the  plaintiff^  who  was  a  livery-stable  keeper,  to  keep  them 
Vol..  L— 24  q  2 
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at  livery  for  the  defendant,  in  consequence  of  which  the  plaintiff  removed 
them  out  of  his  sale  stable  into  another,  it  was  held  that  this  was  a 
complete  delivery  to  the  defendant 

Elmore  ▼.  Stone,  1  Taunt  458. 

But  where  the  defendant  verbally  bought  a  horse  of  plaintiff,  to 
remain  for  twenty  days  with  the  plaintiff  without  any  charge,  and  no 
time  was  fixed  for  payment  of  the  price,  and  at  the  end  of  the  twenty 
days  the  defendant  ordered  the  horse  to  be  sent  to  grass,  but  entered 
as  ihe  plaintijps  horsey  it  was  held  that  an  action  would  not  lie  for  the 
price,  since  there  was  no  sufficient  acceptance  by  the  defendant. 

Carter  ▼.  Tonssaint,  5  Bam.  &  A.  855. 

So  where  a  quantity  of  tares  were  purchased  by  the  defendant  of 
the  plaintiff,  and  they  were  to  remain  in  the  plaintiff's  possession  till 
the  defendant  fetched  them  away,  the  mere  circumstance  of  the  plaintiff's 
servant  measuring  them  out  and  setting  them  apart  in  the  plaintiff^s 
granary  for  the  defendant,  was  held  not  a  sufficient  delivery  and  accept^ 
ance  within  the  statute. 

Howe  y.  Palmer,  3  Bam.  &  Aid.  331 ;  eee  3  Car.  &  P.  533. 

But  where  A  agreed  to  sell  to  B  twenty  hogsheads  of  sugar  without 
any  writing,  and  four  hogsheads  were  delivered  to  and  accepted  by  B, 
and  A  filled  up  and  appropriated  sixteen  other  hogsheads,  and  informed 
B  they  were  ready,  and  desired  him  to  fetch  them  away,  and  B  said  he 
wx)ul(i  take  tl^em  as  soon  as  he  could,  it  was  held  that  the  appropriation 
having  been  made  by  A  and  assented  to  by  B,  the  property  in'  the  six- 
teen hogsheads  passed  to  the  latter. 

Rohde  ▼.  Thwaites,  6  Bam.  &  C.  388. 

So  where  the  defendant,  whik  on  a  visit  to  plaintiff,  agreed  to  pur- 
chase a  horse  for  ready  money,  and  to  fetch  it  away  about  the  22d  of 
September,  and  the  defendant  went  away,  and  retmned  on  the  20th  of 
September,  and  then  rode  the  horse,  and  gave  directions  as  to  its  treat- 
ment, and  requested  it  might  remain  another  week  in  plaintiff's  posses- 
sion, and  said  he  would  return  and  pay  for  it  about  the  26th  or  27th  of 
September,  and  the  defendant  returned  on  the  27th  to  take  the  horse 
away,  but  in  the  mean  time  it  had  died,  and  the  defendant  revised  to 
pay  the  price ;  it  was  held  that  there  was  no  acceptance  of  the  horse 
within  the  statute  of  frauds,  for  the  sale  being  for  ready  money,  the 
defendant  had  no  right  to  take  away  the  horse  till  the  price  was  paid^ 
and  therefore  his  acts  on  the  20th  September  could  not  be  considered 
as  acts  of  ownership. 

Tempest  t.  Fitzgerald,  3  Bam.  &  A.  680.    See  Tarling  r.  Baxter,  6  Bam.  &  C.  360. 

An  acceptance  of  the  goods  by  a  wharfinger,  in  order  to  convey  them 
to  the  buyer,  is  not  an  acceptance  by  the  buyer  within  the  statute ;  for 
the  acceptance  must  be  such  as  precludes  the  buyer  firom  afterwards 
making  any  objection  to  the  quantum  or  quality  of  the  goods. 

Hanson  ir.  Armitage,  5  Bam.  &  A.  537 ;  ted  vide  Hart  y.  Satdey,  3  Camp.  538. 

A%  long  as  the  lien  of  the  vendor  remains,  the  possession  of  the  goods 
is  not  so  transferred  to  the  vendee  as  to  amount  to  an  acceptance  of 
them  within  the  statute. 

Baldey  t.  Parker,  3  Bam.  &  C.  44 ;  and  see  Thompeon  v.  MaoeronL  3  Bam.  &  C.  1  ^ 
Mayfield  ▼.  Wadsley,  lb.  357. 
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.  In  order  to  satisfy  the  statate,  there  must  be  a  delivery  of  the  goods 
by  the  vendor  with  an  intention  of  vesting  the  possession  in  the  vendee, 
and  an  actual  acceptance  by  the  latter  with  intention  of  taking  the  pos- 
session as  ow^ner.  Therefore,  where  jewels  were  knocked  down  by  the 
plaintiff  to  the  defendant  at  an  auction,  at  which  the  conditions  were, 
that  the  purchaser  should  pay  thirty  per  cent,  upon  being  declared  the 
highest  bidder,  and  the  residue  of  the  price  on  removal  of  the  goods, 
and  the  defendant  received  the  jewels  on  their  being  knocked  down, 
and  three  or  four  minutes  afterwards  objected  that  he  had  mistaken  the 
price,  when  the  plaintiff  refused  to  receive  them  again,  it  was  held,  that 
as  it  could  not  be  presumed  that  the  vendor  intended,  contrary  to  the 
conditions,  to  part  with  the  goods  without  the  deposit  or  price  being 
paid,  there  was  very  slight  evidence  to  show  that  the  plaintiff  intended 
to  part  with  the  control  over  the  goods  when  he  delivered  them,  and 
that  the  receiving  the  jewels  for  a  few  minutes  before  making  his  objec- 
tion was  very  slight  evidence  of  an  acceptance  by  the  vendue,  and  that 
it  was  a  question  for  the  jury  whether  there  was  a  delivery  and  accept- 
ance intended  by  both  parties  to  transfer  the  possession. 

PhillipB  T.  Bistoli,  3  Bam.  &  C.  511. 

If  the  purchaser  of  goods  draw  a  shilling  over  the  hand  of  the  vendor, 
and  return  the  money  into  his  own  pocket,  which  is  called  in  the  north 
of  England  striking  of  a  bargam,  this  is  not  a  part  payment  within  the 
statute. 

BlenkiBSop  v.  Clayton,  TTdnnt  597. 

« 

S.  Of  the  Memorandum  in  Writing,  and  the  signing  by  the  Party  to  be  charged,  or  his 

Agent 

The  language  of  the  seventeenth  section  differs  from  that  of  the 
fourth,  inasmuch  as  in  the  latter  the  ^^  agreemenV^  is  required  to  be  in 
writing,  in  the  former,  only  a  "note  or  memorandum  in  writing  of  the 
bargain*'  is  required.  Therefore  where  an  action  was  brought  for  not 
accepting  goods  according  to  the  following  memorandum — ^^^We  agree 
to  give  Mr.  Egerton  19rf.  per  lb.  for  thirty  bales  of  Smyrna  cotton,  cus- 
tomary allowance,  cash  tfiree  per  cent  Matthews  and  Tumbull,"  it 
was  objected  that  no  consideration  appeared  for  the  defendant's  under- 
taking, and  that  there  was  no  mutuality  in  the  agreement;  but  the  court 
distinguished  this  from  the  cases  on  the  fourth  section,  and  held  that 
there  was  a  sufficient  memorandum  of  the  bargain  to  bind  the  parties 
to  be  charged  and  that  their  signatures  were  all  that  the  statute 
required. 

Egerton  v.  Matthews,  6  East,  307. 

In  the  above  case  the  name  of  the  seller  appeared  in  the  memoran- 
dum, although  the  purchasers  only  signed  it  •  But  where  the  seller 
alone  signed  a  memorandum  of  the  bargain,  and  the  buyer's  name  did 
not  appear  on  it,  it  was  held  insufficient;  since  there  cannot  be  a  con- 
tract without  two  parties,  and  the  memorandum  would  prove  a  sale  to 
any  other  party  as  well  as  to  the  buyer. 

Champion  v.  Plummer,  1  New  R.  353 ;  9ed  vide  Allen  v.  fiennett,  3  Taant  167. 

The  memorandum  may  be  made  up  of  two  separate  writings,  if  they 
refer  one  to  the  other.  Thus,  in  an  action  for  not  delivering  gin  bought 
of  the  defendants,  it  appeared  that  at  the  time  the  order  was  given  by 
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the  plaintiff,  a  bill  of  parcels  was  delivered  to  him  by  the  defendants, 
headed  in  print  thus:  ^^ Bought  of  Jackson  and  Hawkins,  distillers;^' 
and  then  followed,  in  writing,  '<  1000  gallons  of  gin,  1  in  five  gin,  7«.| 
350/.  ;'^  and  the  name  of  the  buyer  appeared  on  the  bill  of  parcels. 
About  a  month  after,  the  defendants  also  wrote  the  following  letter  to 
the  plaintiff: — ^'Sir,  we  wish  to  know  what  time  we  shall  send  your 
order,  and  shall  be  obliged  for  a  little  time  in  delivering  of  the  remain- 
der. Must  request  you  to  return  our  pipes.  Yours,  &c.,  Jackson  and 
Hawkins.''  It  was  holden  that  by  connecting  the  bill  of  parcels  with 
the  subsequent  letter  of  the  defendants,  the  requisites  of  the  statute  wera 
made  out. 

SaandenoD  ▼.  Jackson,  9  Bob.  &  Pull.  388.  /6To  be  valid,  a  memorandam  in  vritinf 
pjT  the  sale  of  land  must  not  only  be  signed  by  the  party  to  be  charged,  but  must  contaiB 
tjiie  essential  terms  of  the  contract,  expressed  with  such  clearness  and  oertainty  |hat  they 
may  be  understood  from  the  writing  Itself,  or  some  other  paper  to  which  it  refers,  witk- 
out  the  necessity  of  resorting  to  parol  proof.  Parkhurst  t.  Van  Cortlandt.  1  John.  Ch, 
tl.  973 ;  S.  C.  14  John.  15.  See  Givens  ▼.  Calder,  9  Desaus.  179.  Though  a  letter 
promising  to  make  a  deed  for  a  tract  of  land  ^  according  to  contract,"  was  held  t»  bo 
sufficient,  notwithstanding  the  terms  were  not  mentioned  i  and  parol  evidence  was  ad- 
mitted to  prove  the  price  agreed  to  be  given  for  the  land.  Johnson  v,  Ronald's  Adm*r. 
4  Munf.  77.g^ 

So,  in  an  action  for  not  delivering  flour  according  to  contract,  it  ap« 
peaxad  that  the  plaintiff  had  sent  a  written  notice  to  the  defendant  that 
certain  flour  delivered  by  the  defendant  to  the  plaintiff  ("in  part  per* 
formaoce  of  the  plaintiff's  contract  with  him  for  one  hundred  sacke  or 
bags  .of  good  English  seconds  flour,  at  45s.  per  sack  or  bag")  was  so 
bad  tbs^  the  plaintiff  would  not  accept  it,  and  that  he  held  the  defend* 
ant  answerable,  and  expected  him  to  fulfil  the  contract  above  alluded 
to  in  (he  course  of  a  week ;  and  the  defendant's  attorney's  clerk,  by 
direction  of  the  defendant  returned  an  answer,  stating  that  defendant 
considered  he  had  performed  his  contract  with  the  plaintiff  as  feir  as  it 
had^one,  and  was  ready  to  perform  the  remainder;  it  was  held,  diat  9» 
the  plaintiff's  notice  stated  the  terms  of  the  contract,  and  the  defendant's 
letter  dearly  referred  to  the  same  contract,  the  two  papers  togethear 
made  a  sufficient  memorandum  within  the  $ti9(tute. 

Jackson  v.  Lowe,  1  Bing.  R.  9. 

But  where  in  an  action  for  goods  sold  and  delivered,  the  plaintiff 
offered  in  evidence  an  entry  of  the  order  for  the  goods,  made  in  an 
order-book  of  the  plaintiff's  rider,  which  purported  to  be  a  mere  general 
order  of  forty  sacks  of  flour  at  58^.  per  sack,  and  this  order  being  insuffi- 
cient as  a  memorandum  for  want  of  signature,  the  plaintiff  endeavoured 
to  satisfy  the  statute  by  connecting  the  order  with  a  letter  of  the  defend- 
ant, stating,  that  as  the  plaintiff  had  not  sent  the  flour,  the  defendant 
was  provided,  and  that  he  had  expected  to  receive  it  in  a  weeky  it  was 
held,  that  the  letter  of  the  defendant  appeared  to  refer  to  a  different  con* 
tract,  and  could  not  be  connected  with  the  order,  so  as  to  form  a  memo* 
randum  within  the  statute. 

Cooper  V.  Smith,  15  Sast,  103;  and  see  Boydell  v.  Dmmmond,  11  East,  149;  Rich- 
ards V.  Porter,  6  Bain.4fe  C«  437« 

The  place  of  signature  of  the  memorandum  is  immaterial.  If  a  per* 
son  draw  up  an  agreement  in  his  own  handwriting,  beginnings  '<I,  A 
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B  Agree,  &c./'  and  leave  a  place  for  signature  at  the  bottom,  bat  does 
not  sign  it,  the  agreement  will  be  considered  as  suffidently  signed. 

1  Espin.  190,  ptr  Eyre,  C.  J. ;  see  Selby  t.  Selby,  3  Meriv.  R.  2.  /8  Stating  his  name 
in  ihe  third  person,  as,  *'  Mr.  A  B  has  agreed,"  V9  good,  though  he  does  not  otherwise 
sign  the  memorandiun.    Proper  v.  Parker,  1  Russ.  k,  My.  625.0^ 

So  it  seems  if  a  person  be  in  the  habit  of  printing  instead  of  writing 
his  name,  he  may  be  said  to  sign  by  his  printed  as  well  as  by  his  writ- 
ten name. 

Saande|soo  ▼.  Jaeksout  d  Boe.  Ic  Pull.  938. 

And  where  the  name  of  the  seller  was  printed  in  the  common  way 
on  the  bill  of  parcels,  and  he  had  written  in  the  bill  the  name  of  the 
buyer,  that  was  held  to  be  a  recognition  of  the  contract  and  adoption  of 
the  printed  name,  so  as  to  satisfy  the  statute. 

Schneider  ▼.  Morris,  2  Maule  &  S.  286. 

{The  form  of  the  memorandum  is  not  material ;  but  it  must  state  the 
contract  with  reasonable  certainty,  so  that  the  substance  of  it  can  be 
made  to  appear  and  be  understood  from  the  writing  itself,  without 
having  recourse  to  parol  proof.  And  it  must  show  in  ibe  same  manner 
who  are  the  contracting  parties. 

S  John.  Rep.  399,  Bailey  v.  Ogden;  4  Bob.  &  Pull.  252«  OhampiKm  t.  Plnmmer* 
See  2  Bos.  &  Pull.  238.} 

The  question  whether  sale^  of  goods  by  auction  .were  within  the 
seventeenth  section  was  long  without  a  solemn  determination.  In  one 
case  Lord  Mansfield,  C.  J.,  and  Wibnot,  J.,  were  inclined  to  the  nega- 
tive, on  the  ground  that  the  solemnity  of  that  kind  of  sale,  and  the 
number  of  persons  present,  precluded  perjury  as  to  the  fact  of  sale. 
But  Lord  Ellenborough,  in  Hinde  v.  Whitehouse,  7  East,  568,  observed, 
that  with  all  deference  to  these  opinions,  he  did  not  feel  any  sufficient 
reason  for  dispensing  with  the  express  requisition  of  the  statute  apply- 
ing to  all  sales  of  goods  above  the  value  of  10/.  without  exception, 
merely  because  the  quantum  of  parol  evidence  in  case  of  an  auction  is 
likely  to  render  the  danger  of  perjury  less  considerable ;  and  in  a  late 
case  the  Court  of  King's  Bench  (Abbot,  G.  J.,  and  Littledale,  J.,  being 
absent)  expressly  decided  that  such  sales  are  within  the  seventeenth 
section.  We  have  already  seen,  (p.  182,)  that  the  auctioneer  is  the 
agent  of  both  parties,  and  a  memorandum  made  by  him  of  the  bargain 
binds  both  the  seller  and  buyer. 

Simon  v.  Metirier,  1  Black.  R.  599;  Kenworthy  t.  Schofield,  2  Barn.  &;  C.  945. 

But  the  terms  of  tlie  contract  must  sufficiently  appear  on  the  face  of 
the  memorandum,  signed  by  the  auctioneer.  Therefore,  where  at  a  sale 
by  auction  of  sugars,  the  auctioneer  (having  before  him  the  printed 
catalogue  of  sale,  containing  the  lots,  marks,  and  number  of  hogsheads, 
and  the  gross  weight  of  the  sugars,  and  also  another  paper  containing 
the  conditions  of  sale,  which  latter  he  read  to  the  bidders  as  the  terms 
on  nrhich  the  sugars  were  sold,  but  the  two  papers  were  neither  exter- 
nally annexed  nor  contained  any  internal  reference  to  each  other)  wrote 
down  on.  the  catalogue  the  name  of  the  highest  bidder,  and  the  sum  bid 
for  each  lot,  it  was  holden  that  the  minute  on  the  catalogue  (the  cata- 
logiie  not  being  incorporated  with  the  conditions  of  sale)  was  not  a  suf- 
ficient memorandum  of  a  bargain  under  those  conditions. 
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Ifinde  ▼.  Whitehoose,  7  East,  668 ;  Kenworthy  t.  Schofield,  3  Bam.  &  C.  946;  b«l 
«6e  Phillimore  ▼.  Baxir,  1  Camp.  513.  The  note  in  writing  must  state  the  price  of  the 
goods  in  order  to  satisfy  the  statute.    8  Dow.  &  Ry.  343. 

K  the  action  is  brought  in  the  auctioneer's  own  name  for  not  accept- 
ing goods  knocked  down  at  an  auction,  the  statute  will  not  be  satisfied 
by  the  signature  of  the  auctioneer  as  agent  for  the  buyer;  for  the  agent 
signing  must  be  a  third  party,  and  not  the  other  party  to  the  contract  on 
the  record. 

Faiebrother  ▼.  Simmons,  5  Bam.  &  A.  333 ;  Rayner  v.  Linthome,  1  Ry.  &  Moo. 
385 ;  Wright  v.  Dannah,  2  Camp.  R.  303 ;  and  see  1  Moo.  &  Malk.  125. 

In  sales  made  by  brokers  acting  between  the  parties  buying  and 
selling,  the  memorandum  in  the  broker's  book,  and  the  bought  and  sold 
notes  transcribed  therefrom,  and  signed  by  the  broker,  and  delivered  to 
the  buyer  and  seller  respectively,  are  held  a  sufficient  compUance  with 
the  statute  to  render  the  contract  binding  on  each  party. 

Rucker  ▼.  Cammeyer,  1  Esp.  R.  105 ;  Hinde  t.  Whitehouse,  7  East,  569.  Per  Lord 
Ellenboroagh. 

It  was  laid  down  by  Lord  EUenborough,  C.  J.,  that  the  entry  signed 
by  the  broker  is  alone  the  binding  contract,  and  that  the  bought  and 
sold  notes  transcribed  from  it  are  only  sent  to  the  parties  for  their  infor- 
mation. But  in  another  case,  where  the  bought  and  sold  notes  differed 
in  terms,  Gibbs,  C.  J.,  denied  this  doctrine,  and  held  that  the  parties 
were  bound  by  the  notes  delivered  by  the  broker,  and  if  they  differed 
there  was  no  vaUd  contract ;  and  the  Courts  of  Common  Pleas  and 
King's  Bench  in  similar  cases  decided  accordingly. 

Heyman  t.  Neale,  2  Camp.  337 ;  Cumming  v.  Roebuck,  Holt,  R.  172 ;  Thornton  v. 
Kempster,  5  Taant.  786 ;  and  see  Grant  ▼.  Fletcher,  5  Bam.  &  C.  436.  In  Cumming 
Y.  Roebuck,  and  Thornton  ▼.  Kempster,  it  did  not  appear  whether  there  was  any  enor 
signed  by  the  broker  in  his  book.  Qu.  whether  such  an  entry  signed  will  make  a  bind- 
ing contract  where  ^e  bought  and  sold  notes  diflfer?  It  is  clear  an  unsigned  entry  nili 
not.    Grant  v.  Fletcher,  euprd. 

So,  if  a  material  alteration  is  made  in  the  note  by  the  broker  at  the 
instance  of  one  party,  without  the  assent  of  the  other,  it  annuls  the 
instrument. 

Powell  T.  Diyett,  15  East,  29. 

In  a  late  Nisi  Prius  case,  the  question  arose  whether  the  bought  and 
sold  notes  alone  would  constitute  a  contract,  without  any  entry  at  all  in 
the  broker's  book ;  but  it  was  not  necessary  to  decide  it 

Dickenson  t.  Lilwall,  1  Stark.  128. 

But  it  has  lately  been  held,  that  where  the  broker  makes  an  entry  in 
his  book  but  does  not  sign  it,  and  sends  bought  and  sold  notes,  copied 
from  the  book  and  signed  by  him,  to  the  parties,  they  form  a  sufficient 
memorandum.  II 

Goom  V.  Aflalo,  6  Bam.  &;  C.  117.  Sed  vide  Smith  t.  Sparrow,  2  C.  &  P.  544.  If 
the  broker's  clerk  sign  the  book  it  will  not  be  sufficient ;  for  the  broker  cannot  delegate 
his  authority.  Henderson  T.  Bamwall,  1  Young  &  J.  387 ;  see  Blore  v.  Sutton,  3  Meriv. 
237.  Though  the  agent  signing  the  contract  has  no  audiority  from  his  principal  at  the 
tune  of  signing,  it  will  be  sufficient,  if  the  principal  dlerwards  ratifies  the  contract. 
Maclean  v.  Dunn,  4  Bing.  722.  0A  release  entered  of  record  by  a  yerbal  directioii  in 
open  court,  is  yalid  under  the  statute  of  frauds;  the  clerk  who  makes  the  note  or  memo* 
randum,  is  to  be  considered  as  the  agent  of  both  parties.  Boykin's  Deyisees  y.  Smith* 
SMonf.  102.  gf 
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of  their  being  in  Part  perfonned. 

There  axe  several  cases  in  which  it  has  been  holden,  that  a  parol 
agreement  in  part  executed  shall  be  performed  in  the  whole ;  but,  a» 
those  cases  are  not  exactly  stated  or  well  reported,  it  wiU  be  sufficient 
to  ooention  what  seems  to  be  the  sense  of  them,  and  what  with  any^ 
justness  can  be  collected  from  them.  If  an  agreement  be  made  cofi- 
ceming  lands,  though  not  in  writing,  and  the  party  by  whom  it  was: 
made  receive  all  or  part  of  the  money,  equity  will  compel  a  specific  per- 
formance of  the  whole  agreement ;  because  this  is  out  of  the  statute^ 
which  desigi[ied  to  defeat  such  agreements  only,  no  part  whereof  wafr 
earned  into  execution,  and  set  up  merely  by  parol ;  for  that  was  the 
occasion  of  the  statute,  that  persons  used  to  swear  verbal  agreements: 
upon  others,  and  by  such  false  oaths  charge  the  parties  in  equity  to  per*- 
form  such  agreements,  though  they  had  never  been  made ;  and,  theve*- 
fore,  the  mere  parol  proof  of  such  agreements  concerning  lands  cannot 
be  admitted  in  a  court  of  equity :  but  where  the  price  is  paid,  there  it 
doth  not  stand  upon  the  parol  proof  of  the  agreement  only,  but  upon: 
the  execution  of  part  of  the  agreement,  which  is  evidence  that  th» 
agreement  was  really  made ;  and,  therefore,  there  is  the  same  reason 
that  the  plaintiff  in  equity  should  have  the  land  for  his  money,  (a)  as  it 
is  that  he  should  deliver  the  goods  where  he  hath  received  the  money ;, 
but  the  doubt  in  these  cases  is,  what  shall  be  a  proof  of  the  receipt  of 
the  money.  Thus  far  it  seems  certain,  that  if  the  defendant  in*  his 
answer  confess  the  receipt  of  the  money  for  that  purpose  in  the  bill,  or 
if  he  deny  the  receipt,  and  it  be  proved  upon  him  by  writing,  as  by 
letter  under  his  hand,  or  other  written  evidence,  he  shall  be  obliged 
specifically  to  perform  the  whole  agreement,  because  he  hath  carried 
part  into  execution :  but  if  the  defendant  confess  the  receipt  of  th& 
money,  but  say  that  he  borrowed  it  from  the  plaintiff,  and  that  he  had 
it  not  in  execution  of  that  agreement,  there  he  turns  the  proof  of  the 
agreement  upon  the  plaiutiff,  and  then  the  plaintiff  must  prove:  the 
receipt  of  the  money  by  the  defendant,  for  the  purpose  in  the  biU>  hf 
some  written  agreement  (b) 

£  See  1  fiinn.  317 ;  3  Yes.  713  ;^  Leek  y.  Morrice,  3  Ch.  Ca.  135 ;  Alsop  t.  I^rtten,, 
1  Yem.  473 ;  Gilb.  H.  C.  839 ;  Barnett  v.  Gomeserra,  Bunb.  94 ;  Binsted  ▼.  CoWman, 
Banb.  65.  [(a)  In  Lacon  v.  Martins,  3  Atk.  4,  Lord  Hardwicke  said,  that  pajment 
bad  always  been  holden  a  part  performance.  But  it  seems  that  it  is  not  so  in  the  case 
of  lands.  Seagoode  r.  Meale,  Pr.  Ch.  560;  Lord  Peng;all  ▼.  Ross,  3  Eq.  Ca.  Abr.  46» 
^L  13;  Simmons  ▼.  Cornelias,  1  Ch.  Rep.  138.  But  see  Yoll  v.  Smith,  3  Ch.  Rep^  16; 
Anon.  3  Freem.  138.]  ||  In  Clinan  v.  Cook,  1  Scho.  &  Lef.  33,  Lord  Redesdale 
decided  that,  payment  of  purchase-money  was  not  a  part  performance,  since  the  statute 
ikaTinff  expressly  declared  that  it  shall  be  so  in  case  of  goods,  must  have  meant  to 
exclude  it  in  case  of  lands ;  and  see  O^Herlihy  v.  Hedgres,  lb.  133 ;  and  4  Yes.  730  ; 
14  Yes.  jun.  388,  aecf  and  the  cases  on  the  subject  stated  in  Sugd.  Yend.  &  P.  (6th 
edit.)  icb ;  nor  is  payment  of  auction  duty  on  a  sale  a  part  performance.  Buckmaster 
▼.  Harrop,  13  Yes.  456 ;  and  on  a  parol  agreement  for  diTision  of  an  estate  by  aifoitrap 
tion,  acts  done  by  the  arbitrators  as  surveying,  &c.,  are  not  a  part  performance.  Cooth 
▼•Jackson,  6  Yes.  41. |}  J[Acts  done  in  part  performance,  must  be  such  as  could  be  done 
wilh  no  other  view  or  design  than  to  perform  the  agreement,  and  not  such  as  are  merely 
iotffodoctory  or  ancillary  to  it.  Ex  parte  Hooper,  19  Yes.  479 ;  1  Meriy.  7;  ^Phillips 
ir.  Thompson,  1  John.  Ch.  R.  149 ;  Parkhurst  v.  Yan  Courtland,  1  John.  Ch.  R.  383.  gf 
Tlftey  must  be  such,  too,  as  would  be  a  prejudice  to  the  party  who  has  done  them,  if  the 
agieement  shoald  afterwards  be  vacated ;  and  where  no  fraud  is  alleged,  it  seems,  that 
tifce  teims  of  the  agreement  must  be  certainly  proved.  Gunter  v.  Halsey,  Ambl.  586 ; 
^Wbitbread  t.  Brockhorst,  1  Bro.  Ch.  R.  413.    The  giving  of  possession  is  to  be  conai- 
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deietf  89  an  aet  of  frarrt  perfonnanoe.  Butcher  t.  Stepelej,  1  Vem.  36? ;  Pylie  v.  WH- 
liams,  8  Vem.  465 ;  Lockej  r.  Lockey,  Pr.  Ch.  519 ;  Lacon  v.  Martins,  3  Atk.  4 ;  Floyd 
T.  Buckland,  2  Jreem.  868 ;  Stewart  v.  Denton,  Fonbl.  Notea  on  £q.  Tr.  38;1  Wills 
T.  Stradling,  3  Vesjun.  378 ;  Bowes  ▼.  Cator,  4  Ves.  jun.  71 ;  Gregory  v.  Migliell, 
18  Yes.  Jan.  388 ;  Kioe  t.  Balfe,  8  Ball  &  B.  343 ;  Morphett  ▼.  Jones,  1  Swanst.  178 ;  [ 
[bot  poswMision  wrongfaUt  obtained,  or  from  persons  not  competent  to  ffive  it,  of  how- 
CYvr  looir  eontiimanoe,  will  not  a^aiL  Hole  ▼.  White,  cited  in  1  Bio.  Ch.  R.  409 ;  lie- 
land  ▼.  Rittle,  1  Atk.  541.]  fi  Possession  alone  will  not  take  the  case  out  of  the  statute, 
but  it  is  a  strong  circumstance  when  connected  with  others.  Bassler  ▼.  Neisley,  3  S. 
&  R.  358.  Possession  before  agreement  and  continued  afterwards,  is  of  too  doubtful  a 
nature  to  be  considered  as  part  peiibrmance.  Jones  ▼.  Peterman,  3  S.  &  R.  543;  ^  |  And 
it  must  be  a  possession  delivered  in  part  performance;  therefore,  the  mere  continuing  in 
possession  of  a  tenant  cannot  weigh  with  the  court  on  a  bill  by  the  tenant  for  specific 
peiformance  of  a  parol  agreement  for  a  new  lease.  Wills  v.  Stradling,  3  Yes.  388; 
and  see  1  Ball  &  B.  888 ;  and  the  mere  payment  of  additional  rent  by  the  tenant  is  an 
equivocal  act,  unless  it  appear  that  the  landlord  accepted  it  on  the  ground  of  the  agree- 
ment, ib. ;  and  the  laying  out  money  in  rebuildinff  a  party-^all  by  a  tenant  does  not 
tfk%  an  agreement  out  of  the  statute,  since  it  must  be  done  independently  of  the  agree- 
ment, either  at  the  expense  of  the  party  or  his  landlord.  Frame  v.  Dawson,  14  Yea. 
386 ;  and  see  Lindsay  v.  Lynch,  8  Scho.  &  Lef.  1 ;  O^Reilly  ▼.  Thompson,  8  Cox.  871. 1 
[Tlie  giving  directions  for  conveyances,  and  going  to  view  the  estate,  are  not  considered 
as  acts  of  part  performance.  Clerk  v.  Wright,  1  Atk.  18;  Whaley  v.  Bagenal,  6  Bro. 
P.  C.  45 ;  Hole  v.  White,  mprd.  Nor  willdesiBting  from  a  purchase  of  lands  in  fiivonr 
of  another,  upon  certain  terms,  take  an  agreement  in  fevour  of  the  party  deststing,  as  to 
part  of  the  lands,  out  of  the  statute.  Lames  v.  Bayley,  8  Yem.  687 ;  and  see  Ym.  Abr. 
tit.  Omiract,  ^c,  (H,^  pi.  38 ;  8  Eq.  Ca.  Abr.  45, 10 ;  which  seems  to  be  the  same  case.] 
{Nor  paying  the  auction  doty  on  the  sale ;  7  Yes.  J.  341,  Bockmaster  v.  Harrop.  A  parol 
pairtition  between  tenants  in  common,  made  by  marking  a  line  of  division  on  tne  ground, 
and  foHowed  by  a  corresponding  separate  possession,  is  good,  on  the  principle  of  part 
oerformance;  1  Bin.  816,  Ebert  v.  Wood;  see  8  Cain.  173, 174.  A  parol  gift  by  a 
rather  to  his  son,  with  possession  delivered,  and  followed  by  valuable  improvements 
made  by  the  son,  is  valid.  1  Bin.  378,  Syler's  Lessee  v.  E!ckhart;  1  Hen.  &  Mun.  98« 
Rowton  V.  Rowton.}  (b'S  For  a  parol  evidence,  as  to  the  receipt  of  the  money,  seems 
lo  be  as  much  exoludea  by  the  statute,  as  parol  evidence  relating  to  the  agreement; 
tamen  q%UBre,  Whether  parol  evidence  may  not  properly  be  applied  to  the  act  of  reeeitdngi 
though  not  to  the  act  of  eoniraeting.    See  1  Pow.  on  Contracts,  306,  307,  308. 

If  a  man,  on  a  promise  of  a  lease  to  be  made  to  him,  lays  out  money 
CMiimprovements,  he  shall  oblige  the  lessor  afterwards  to  execute  the 
lease,  being  executed  on  the  part  of  the  lessee,  and  the  lessor  shall  not 
be  allowed  to  take  advantage  of  his  own  fraud,  and  run  away  with  the 
improvements  made  by  another ;  but  if  no  such  expense  had  been  on 
the  lessee's  part,  a  bare  promise  of  a  lease,  though  accompanied  with 
possession,  would  be  within  the  statute  of  frauds. 

Pr.  Ch.  561.  So  lessee  obliged  where  possessed  six  years ;  8  Stra.  783,  Earl  of 
Aylesford^s  case.  [|  See  Wills  v.  Stradling,  3  Ves.  388,  and  Frame  v.  Dawson,  14  Yes. 
386;  Toole  v.  Medlicott,  1  Ball  &  B.  401.1) 

One  that  could  read  made  an  agreement  for  a  lease  of  twenty-one 
years ;  the  lessor  himself  drew  the  lease  but  for  one  year,  and  yet  read 
it  for  twenty-one  years,  and  after  the  expiration  of  the  year  ejected  the 
lessee ;  on  a  bill  brought  to  be  relieved  upon  this  matter^  which  was 
proved,  the  court  held  it  to  be  within  the  statute  of  frauds  and  perjuries, 
and  dismissed  the  bill  with  costs,  it  being  the  plaintiff  ^s  own  folly,  being 
able  to  read ;  seciu,  if  he  had  been  unlettered. 

Skin.  169,  pi.  6,  Anon.  [That  a  defect  in  a  written  agreement  cannot  be  supplied, 
see  Binsted  v.  Coleman,  Bunb.  65.  But  on  the  ground  of  fraud  or  mistake  it  may. 
Joynes  v.  Statham,  3  Atk.  388.] 

If  a  man  purchases  lands  in  another's  name,  and  pays  the  money,  it 
will  be  a  trust  for  him  that  paid  the  money,  though  there  be  no  deed 
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ezecated  declaring  the  tnist  thereof;  for  the  statute  of  frauds  and  per- 
juries extends  not  to  trusts  raised  by  operation  of  law. 

SVeot  361 ;  Vem.  366,  S.  P.,  where  it  is  said  that  the  proof  mast  be  Tsry  dear,  that 
be  paid  the  purchase  money ;  but  for  this  vide  head  ofEvidenUt  and  2Vufte. 

[Although  parol  agreenlents  are  bound  by  the  statute,  and  agree- 
ments are  not  to  be  part  parol  and  part  in  writing,  yet  a  deposit  or 
collateral  security  for  the  performance  of  a  written  agreement,  is  not 
vithin  the  purvieiw  of  the  statute.] 

Hales  T.  Vanherchem,  3  Vem.  617 ;  Russell  r.  Russell,  Bro.  Ch.  R.  369. 

Where  a  parol  agreement  was  concerning  the  lending  of  money  on  a 
mortgage,  and  the  conveyance  proposed  was  an  absolute  deed  from  the 
mortgagor,  and  a  deed  of  defeasance  from  the  mortgagee,  and  after  the 
mortgagee  had  got  the  deed  of  conveyance  he  refused  to  execute  the 
defeasance,  yet  it  was  decreed  against  him  on  the  point  of  fraud. 

AJbr.  Eq.  30,  pi.  5 ;  3  Freem.  369,  381 ;  Skin.  143 ;  3  Atk.  389 ;  3  Wooddes.  439. 
[Where  a  man,  m  confidence  of  a  parol  promise,  has  omitted  making  that  provision  for 
omeiB  which  he  intended,  such  promise  has  been  enforced  in  equity  on  the  ground  of 
nod.  BaTeniBh  v.  Baines,  Pr.  Ch.  3 ;  3  Eq.  Ca.  Abr.  43,  S.  C;  Sellook  v.  Harris, 
MO.  Abr.  tit  CbrUrtiei  and  JigreemerUCU),  p.  31;  Reech  v.  Kennigate,  Ambl.  67; 
Harisv.  Horwell,  GUb.  Eq.  B.  11.] 
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(A)  Who  are  Aliens,  and  this  either  by  the  Common  Law,  or  by  Statute. 

(B)  Of  Nataralization  and  Denization,  the  Difference  and  Effect  of  them. 
(0)  Of  the  Disadvantages  which  Aliens  lie  under  by  our  Law. 

[(C  9.)  How  far  the  Laws  of  this  Country  attach  upon  Aliens.] 

(D)  What  Actions  Aliens  may  maintain ;  and  therein  of  the  Differsnoe  between  an 
Alien  Friend  and  one  whose  King  is  at  enmity  with  us. 

(E)  Of  Pleading  Alienage. 


(A)  Who  are  Aliens,  and  this  either  by  the  Common  Law,  or  by  Statute. 

All  those  are  natural-born  subjects  whose  parents,  at  the  time  of 
flieir  birth,  were  under  the  actual  obedience  of  our  king,  and  whose 
place  of  birth  was  within  his  dominions. 

7  Co.  18,  a.  In  Calvin's  case,  those  who  were  bom  in  Normandy,  Gascoiffne,  fto„ 
while  under  actual  obedience  to  the  kings  of  England,  were  subjects  bom.  7  CTo.  30,  b; 
Vaugh.  370,  S.  P.  And  this  by  the  statute  43  Ed.  3,  c.  10,  is  declared  to  have  been 
the  common  law;  but  see  Bro.  Denizen,  14,  but  those  bom  there  now  are  aliens,  those 
pboes  not  being  in  the  actual  possession  of  our  king.  7  Co.  19,  a.  /6  A  person  bom  in 
the  oolony  of  New  York  in  1760,  who  removed  to  Ireland  in  1771,  and  on  the  4th  of 
Jalj,  1776,  when  independence  was  declared,  was  an  inhabitantof  the  British  dominions, 
where  he  remaiaed  till  1795,  when  he  came  to  the  United  States,  is  an  alien.  Hollings- 
^'orth  V.  Dnane,  Wallace's  R.  51.  One  bora  in  the  British  dominions  before  tne 
AaMfiean  re? olutioii,  and  who  never  was  in  the  United  States,  is  an  alien.  Jackson  v. 
Vol.  I.— 35  R 
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Bams,  3  Binn.  75;  Dawson  t.  Godfrey,  4  Cianoh,  321.  See  3  Cranch,  97;  7  What 
535.  And  a  sabject  of  Great  Britain  who  emitted  to  this  country  after  the  declaiation 
of  independence,  is  .an  alien.  Jackson  v.  Wnght,  4  John.  75.  See  20  John.  313 ;  all 
natives  of  the  British  dominions  settled  with  and  under  the  protection  of  the  United 
States,  became,  by  the  treaty  of  peace  of  1783,  citizens  of  the  United  States,  and  aliens 
to  their  former  sovereign;  and  those  who  continued  within  the  territories  of  their  former 
sovereign  became  aliens  to  the  United  States.  Kilham  v.  Ward,  2  Mass.  236 ;  Gard- 
ner V.  Ward,  2  Mass.  226,  note.  See  Kirby,  407;  16  Mass.  230;  Harp.  £q.  R.  5; 
1  Const.  R.  61 ;  3  Pet  26;  lb.  242;  3  Binn.  75;  2  Halst  305;  6  Call,  60.  gf 

If  one  of  the  king's  ambassadors  in  a  foreign  country  hath  issue  there 
by  his  wife,  being  an  English  woman,  by  the  common  law  they  are 
natural-bom  subjects. 

7  Co.  18,  a. 

If  the  king  of  England  make  a  new  conquest,  the  persons  there  bom 
are  his  subjects ;  but  if  it  be  taken  from  him  again,  the  persons  there 
bom  afterwards  are  aliens. 

Dyer,  224 ;  Vaugh.  281, 282. 

One  bom  in  Ireland,  Scotland,  (a)  or  Wales,  or  any  of  the  king's  plan- 
tations, is  a  natural  subject  of  England,  because  he  is  bom  within  the 
Ugfeance  of  the  king. 

Vaugh.  279,  301 ;  7  Co.  1—28 ;  Molloy,  bk.  3,  c.  2,  §  9.  (a)  The  ardentUiy  or  those 
bom  in  Scotland  before  the  descent  of  the  English  crown  to  King  James  I.,  are  aliens ; 
for  the  uniting  the  kingdoms  by  a  subsequent  descent  cannot  make  them  subjects  of  that 
crown  to  which  they  were  bom  aliens ;  but  the  poatnaii^  or  such  as  were  bom  after,  are 
not  aliens ;  for  beinc;  bom  within  the  allegiance,  and  under  the  protection  of  the  king  of 
England,  they  are  his  natural  subjects,  and  not  aliens.  7  Co.  1—28,  Calvin's  case 
adjudged,  with  the  reasons  at  large. 

If  aliens  come  as  enemies  into  the  realm,  and  possess  themselves 
of  a  town  or  fort,  and  one  of  them  has  issue  bom  here,  this  issue  is  an 
alien ;  for  it  is  not  caelum  or  solum  that  makes  a  subject,  but  the  being 
bom  within  the  allegiance,  and  under  the  protection  of  the  king. 

7  Co.  18,  a. 

If  the  king  of  England  enter  with  his  army,  in  a  hostile,  manner, 
the  territories  of  another  prince,  and  any  be  bom  within  the  places  pos- 
sessed by  the  king's  army,  and  consequently  within  his  protection,  such 
person  is  a  subject  bom  to  the  king  of  England,  if  from  parents  subjects, 
and  not  hostile. 

Vaugh.  281. 

Those  bom  on  the  English  seas  are  not  aliens. 

Molloy,  b.  6,  c.  2,  §  9. 

By  a  statute  of  25  Ed.  3,  ele  natis  ultra  marCy  it  is  declared,  <Hhat 
the  king's  children,  wherever  bpm,  ought  to  inherit:  and  that  all 
children  inheritors,  which  from  henceforth  shall  be  bom  without  the 
ligeance  of  the  king,  whose  fathers  and  mothers,  at  the  time  of  their 
*foirth,  be  and  shall  be  of  the  faith  and  allegiance  of  the  king  of  England, 
shall  have  and  enjoy  the  same  benefits  and  advantages  to  have  and 
bear  the  inheritance  within  the  same  ligeance  as  other  inheritors  afore- 
said, in  time  to  come,  so  always  that  the  mothers  of  such  children  do 
pass  the  sea  by  the  license  and  wills  of  their  husbands." 

25  E.  3,  St  2. 

If  an  English  merchant  goes  beyond  bea,  and  takes  an  alien  wife,  the 
issue  shall  inherit  him ;  so  it  is  if  an  English  woman  goes  beyond  sea, 
and  takes  an  alien  husband,  the  children  there  bom  shall  inherit  hex; 
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for,  though  the  statute  be  in  the  conjunctive,  (a)  yet  it  hath  been  con- 

straed  in  the  disjunctive  to  hinder  this  disability ;  and  the  word  and 

taken  instead  of  or,  as  sometimes  it  is,  it  being  not  reasonable  that  the 

child  should  not  inherit  the  {Parent  that  is  of  ability,  for  the  defect  of  the 

other  that  is  not. 

Cro.  Car.  601,  602;  Bacon  v.  Bacon  adjudged ;  Litt.  R.  93,  S4,  S.  C;  Sid.  198, 
S.  excited ;  Vent  427,  S.  C.  cited;  but  it  was  holden,  that  if  baron  and  feme  English 

go  beyond  sea  without  license,  or  stay  there  beyond  the  time  limited  by  the  Hcense,  and 
are  issue,  such  issue  is  an  alien,  and  not  inheritable.  Cro.  Eliz.  3,  Hyde  t.  Hill; 
tamen  qtuere^  ei  vide  Lit.  R.  27,  and  Bro.  tit.  Denizen,  6 ;  and  see  infrd,  [(a^  But  qu, 
Whether  the  cases  referred  to  warrant  this  construction;  and  see  the  case  of  Doe  ex 
dem.  Count  Doroure  v.  Jones,  where  it  was  determined  that  the  son  of  an  alien  father, 
of  an  English  mother,  bom  out  of  the  king's  dominions,  cannot  inherit  an  estate  in  right 
of  his  mother.  The  judgment  of  the  court  went  upon  the  statutes  of  4  G.  2,  c.  21,  and 
13  G.  3,  c.  21,  which  confine  the  privilege  to  the  paternal  heirs,  and  were  conceived  to 
be  parliamentary  expositions  of  the  25  E.  3.    4  Term  R.  300.] 

Husband  and  wife  dwelling  in  Calais,  when  it  was  taken  by  the 
French,  fled  into  Flanders,  where  the  wife  was  delivered  of  a  son ;  Jhe 
issue  adjudged  a  denizen,  because  his  parents  were  bom  in  Calais, 
then  reckoned  part  of  the  king's  dominions,  and  because  he  himself 
was  begotten  there,  though  to  avoid  the  rage  of  enemies  bom  in  another 
prince's  territories. 

Dyer*  224,  in  margine. 

By  the  7  Ann.  c.  5,  §  3,  it  is  enacted,  <*  that  the  children  of  all  natural- 
bom  subjects,  bom  out  of  the  ligeance  of  her  Majesty,  her  heirs  and 
successors,  shall  be  deemed,  judged,  and  taken  to  be  natural-bom 
subjects  of  this  kingdom,  to  all  intents,  constmctions,  and  purposes 
whatsoever.'* 

By  the  4  G.  2,  c  21,  the  above  clause  is  confirmed,  {a)  with  the  fol- 
lowing proviso, "  that  it  shall  not  extend  to  any- children,  so  as  to  make 
them  natural-bom  subjects  of  Great  Britain,  whose  fathers,  at  the  time 
of  the  birth  of  such  children  respectively,  were  or  shall  be  attainted 
of  high  treason,  by  judgment,  outlawry,  or  otherwise,  either  in  /this 
kingdom  or  in  Ireknd,  or  whose  fathers,  at  the  time  of  the  birth  of 
such  children  respectively,  by  any  law  or  laws  made  in  this  kingdom, 
or  in  Ireland,  were  or  shall  be  liable  to  the  penalties  of  high  treason  or 
felony,  in  case  of  their  retuming  into  this  kingdom,  or  into  Ireland, 
without  the  Ucense  of  his  majesty,  his  heirs  or  successors,  or  any  of  his 
majesty's  royal  predecessors,  or  whose  fathers,  at  the  time  of  the  birth 
of  such  children  respectively,  were  or  shall  be  in  the  actual  service  of 
any  foreign  prince  or  state,  then  in  enmity  with  the  crown  of  England; 
but  that  all  such  children  are,  were,  and  shall  be  and  remain  in  the 
same  state,  plight,  and  condition,  to  all  intents,  constructions,  and  piu:- 
po6es  whatsoever,  as  they  would  have  been  in  if  the  said  act  of  the 
seventh  year  of  her  said  late  majesty's  reign,  or  this  present  act,  had 
never  been  made ;  but  out  of  this  proviso  are  excepted  (other  than 
the  children  of  such  persons  who  went  out  of  Ireland  in  pursuance  of 
the  articles  of  Limerick)  ftie  child  of  every  such  person  before  described, 
"Who,  at  any  time  between  the  16th  day  of  November,  1708,  and  the 
S5th  day  <rf  March,  1731,  hath  come  into  Great  Britain,  or  Ireland, 
Ac,  and  hath  continued  to  reside  in  any  of  those  places  for  the  space  of 
two  years,  and  during  such  residence  hath  professed  the  Protestant  reli- 
gion ;  also  every  child  whose  father  came  into  Great  Britain  or  Ireland, 
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&C.,  and  professed  the  Protestant  religion,  and  died  there  between  the 
times  aforesaid;  also  every  child  whose  father  continued  in  the  actual 
possession  or  receipt  of  the  rents  and  profits  of  any  lands,  &c.,  for  the 
space  of  one  whole  year,  at  any  time  betVeen  the  aforesaid  times,  or 
hath  honSLfidtj  and  for  valuable  consideration,  sold,  conveyed,  or  settled 
any  lands,  &c.,  in  Great  Britain  or  Ireland ;  and  any  person  claiming 
title  thereto  under  such  sale,  &c.,  who  hath  been  or  continued  in  the 
actual  possession  or  receipt  of  the  rents  and  profits  thereof  for  the  space 
of  six  months,  between  the  times  aforesaid,  then,  &c." 

[(a)  The  confirmatory  clause  here  alladed  to,  differs  from  the  statute  of  Ann.  in  this 
respecti  that  it  restricts  the  privilege  to  the  paternal  line.  The  words  are,  **  That  all 
children  bom  out  of  the  ligeance,  &c.,  whose  fathers  shall  be  natural-bom  subjects, 
&c."  II  If  the  father  has  lost  his  character  of  natural-bom  subject  before  the  birth  of  the 
child,  the  child  is  an  alien.  Doe  dem.  Thomas  v.  Ackiam,  2  Barn.  &  C.  779;  and  ses 
fosly  168.] 

[By  the  13  G.  3,  c.  21,  the  provisions  of  the  above  acts  are  extended 
to  ^andchildren,  still  however  adhering  to  the  paternal  line,  with 
provisoes  that  nothing  in  that  act  "shall  be  construed  to  affect  any 
of  the  limitations  or  restrictions  of  the  act  of  4  G.  2,  c.  21,  or  to 
repeal  or  alter  the  act  of  5  G.  1,  c.  27,  hereafter  mentioned;  or  to 
repeal  or  alter  any  law  or  custom  concerning  aliens'  duties,  customs, 
and  impositions,  or  to  cause  any  privilege,  exemption,  or  abatement 
relating  thereto,  in  favour  of  any  person  natiuralized  by  virtue  of 
that  act,  unless  such  person  shall  come  into  this  realm,  and  there  inhabit 
and  i:eside,  and  shall  take  and  subscribe  the  oaths,  and  make,  repeat, 
and  subscribe  the  declaration  appointed  by  the  act  of  1  G.  1,  c  18, 
entitled  an  act  for  the  further  security,  &c.,  at  the  places  and  times,  and 
in  the  maimer  directed  by  that  act,  and  also  receive  the  sacrament  of  the 
Lord^s  Supper  according  to  the  usage  of  the  church  of  England,  or  in 
some  Protestant  or  reformed  congregation  within  the  kingdom  of  Great 
Britain,  within  three  months  before  his  taking  the  oaths  in  the  said  act 
mentioned,  and  shall,  at  the  time  and  place  of  taking  such  oaths,  and 
of  making,  repeating,  and  subscribing  the  said  declaration,  produce  a 
certificate  signed  by  the  person  administering  the  said  sacrament,  and 
signed  by  two  credible  witnesses,  whereof  an  entry  shall  be  made  of 
record  in  the  court  and  courts  respectively  wherein  such  oaths  shall  have 
been  made  and  subscribed,  without  any  fee  or  reward.  And  it  is  further 
provided,  that  no  person  shall  be  by  this  act  enabled  to  defeat  any 
estate,  right,  or  interest,  which  on  the  last  day  of  that  session  should  be 
had  or  vested  in  any  other  person,  or  to  claim  or  demand  any  estate  or 
interest  whiel\  shall  hereafter  accrue,  so  as  such  claim  or  demand  shall 
be  made  within  five  years  after  the  same  shall  accrue." 

By  Stat.  14  &  15  H.  8,  c.  4,  it  is  enacted,  that  if  an  English  subject 
go  beyond  the  seas,  and  there  become  a  sworn  subject  to  any  foreign 
prince  or  state,  he  shall,  during  his  residence  abroad,  pay  such  imposi* 
tions  as  aliens  do :  with  a  proviso,  that  if  he  returns,  and  lives  here,  he 
shall  be  restored  to  his  liberties  and  privileges.] 

By  the  5  G.  1,  c.  27,  it  is  enacted,  "that  if  any  manufacturer  or 
artificer  of  or  in  wool,  iron,  steel,  brass,  or  any  other  metal,  clockmaker, 
watchmaker,  or  any  other  artificer  or  manufacturer  of  Great  Britain, 
shall  at  any  time  after  the  first  day  of  May,  1719,  go  into  any  country 
out  of  his  majesty's  dooainions,  .there  .to  use  or  exercise,  or  teach  any  of 
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the  said  trades  or  manufactures  to  foreigoers ;  or  in  case  any  of  his 
majesty's  subjects  now  l^eing,  or  who  hereafter  shall  be  in  any  such 
foreign  country  out  of  his  majesty's  dominions  as  aforesaid,  and  there 
using  or  exercising  any  of  th^  said  trades  or  manufactories  hereinbefore 
mentioned,  shall  not  return  into  this  realm  within  six  months  next  after 
warning  shall  be  given  to  him  by  the  ambassador,  envoy,  resident, 
minister,  or  consul  of  the  crown  of  Oreat  Britain,  in  the  country  in  which 
such  artificer  shall  be,  or  by  any  person  authorized  by  such  ambassador, 
&C.,  or  by  one  of  his  majesty's  secretaries  of  state  for  the  time  being, 
and  from  thenceforth  continually  inhabit  and  dwell  within  this  realm ; 
then  and  in  such  case  every  such  person  shall  be  deemed  an  alien." 

[It  should  here  be  observed,  that  the  duty  of  allegiance  arising  from 
birth  is  perpetual  and  unalienable,  and  that  it  is  not  in  the  power  of  any 
private  subject  to  shake  off  his  allegiance,  and  transfer  it  to  a  foreign 
prince  ;  nor  is  it  in  the  power  of  any  foreign  prince  by  naturalizing  or 
employing  a  subject  of  Great  Britain,  to  dissolve  the  bond  of  allegiance 
between  that  subject  and  the  crown.  But  when,  by  treaty,  especially 
if  ratified  by  act  of  parliament,  our  sovereign  cedes  any  island  or  region 
to  another  state,  the  inhabitants  of  such  ceded  territory,  though  bom 
under  the. allegiance  of  our  king,  or  being  under  his  protection  whilst  it 
appertained  to  his  crown  and  authority,  become  effectually  aliens,  or 
liable  to  the  disabilities  of  alienage,  in  respect  of  their  fixture  concerns 
with  this  country.  And  similar  to  this  seems  the  condition  of  the 
revolted  Americans,  since  the  recognition  of  their  independent  common^ 
wealths.] 

Fo«t.  Cr.  L.  59;  D^er,  296,  b,  900,  b.  /8  A  citizen  of  the  United  States  cannot  throw 
off  bis  allegiance  to  his  countiy,  without  the  authority  of  law.  United  States  t.  GilUefl, 
Pet,  C.  C.  R.  161;  see  7  Wheat  644;  3  Pet  131;  d  John.  Caa.  407;  7  Pet  61; 
SCiaoch,  120;  9  Munf  393;  9  Mass.  461;  Bee,  25;^^  i  Woodes.  383.  0Bj  the 
treaty  of  peace  of  1783,  by  which  Great  Britain  acknowledged  the  independence  of  the 
United  States,  all  natives  of  the  British  dominions  settled  under  the  protection  of  the 
United  States,  became  citizens  of  the  United  States,  and  aliens  to  their  former  soTeieignt 
Kilham  t.  Ward,  9  Mass.  336 ;  Gafdner  ▼.  Ward,  3  Mass.  836.  But,  the  DeclaraUon 
of  Independence  iiad  not  that  effect    Den  ▼•  Brown*  3  Halst  305.  f/ 

H  This  question  has  now  been  decided.  The  case  was  an  action  of 
ejectment,  to  recover  premises  at  Eingston-upon-Hull,  which  came  on 
to  be  tried  before  Abbott,  C.  J.,  at  the  York  summer  assizes  1822.  The 
jury  found  a  special  verdict,  stating  that  Elizabeth  Harrison  died  seised 
of  the  premises  in  1813,  without  a  will,  never  having  been  married, 
and  that  Frances  Mary,  (one  of  the  lessors  of  the  plaintiff,)  the  wife  of 
Philip  Thomas,  was  her  next  heir,  if  she  was  capable  of  inheriting. 
Peter  Harrison,  the  uncle  of  Eliz.  Harrison,  and  the  grandfather  of 
Prances  Mary  Thomas,  being  a  natural-bom  British  subject,  went  to 
the  British  colonies  in  North  America,  and  died  there  in  1775,  leaving 
several  children  who  all  died  without  issue  in  the  life  of  Elizabeth  Har- 
rison, except  one  daughter,  Elizabeth  Harrison,  who,  ui  1781,  married 
at  Rhode  Island,  one  of  the  British  Colonies,  James  Ludlow,  a  native 
subject,  bom  in  the  American  Colonies.  Eliz.  Ludlow  died  in  America 
in  1790,  leaving  the  lessor  Frances  Mary  her  only  child,  she  having 
l>een  bom  at  Rhode  Island,  in  the  United  States,  on  the  4th  Febraary, 
17S4,  after  the  recognition  of  the  independence  of  the  United  States  by 
the  British  crown,  which  recognition  took  place  on  the  3d  September, 
1783.    James  Ludlow  and  Elizabeth  his  wife  continued  to  reside  in 

r2 
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America  after  the  recognition  of  independence.  For  the  plaintiff  it  wa» 
contended,  that  the  parents  of  Frances  Maiy  Thomas,  having  been 
natmral-bom  subjects  of  the  British  crown  at  the  time  of  the  separation 
of  the  colonies,  did  not  cease  tp  be  so  by  that  event,  and  that  the  lessor 
Frances  Mary  Thomas  was  therefore  the  child  of  a  natural-bom  subject, 
and  as  such  entitled  to  be  considered  a  natural-born  subject  of  the  crown 
of  Great  Britain  within  the  meaning  of  the  statutes  25  Edw.  3,  stat.  2; 
7  Ann.  c.  5,  §  3,  4  Geo.  2,  c.  21.  But  the  court  held,  that  under  the 
words  of  this  last  statute,  a  child  was  not  to  be  considered  a  natural- 
bom  subject,  unless  the  father  were  at  the  time  of  the  birth  a  subject; 
and  that  as  Mr.  Ludlow  had  lost  the  character  of  a  subject  of  Great 
Britain  at  the  separation  of  the  colonies  from  the  inother  country,  his 
daughter  bom  after  that  event  was  an  aUen,  and  incapable  of  inheritiDg, 
and  judgment  was  accordingly  given  for  the  defendant.  (In  a  case  in 
the  supreme  court  of  the  United  States,  it  had  previously  been  determined 
that  natives  of  Great  Britain  were  aliens,  and  incapable  of  inheriting 
lands  in  the  United  States.)  (a) 

Doe  dem.  Thomas  v.  Acklam,  2  Bam.  &  C.  779.  (a)  Briglit's  Lessee  v.  Rochester, 
7  Wheaton^s  Reports  of  Cases  in  the  Supieme  Court  of  the  United  States,  /i  7  Wheat 
535;  Lumhert  ▼.  Paine,  3  Cranch,  97.  @( 

But,  in  a  subsequent  case,  where  the  parents  were  natural-bom 
BVitish  subjects  residing  in  America  before  the  recognition  of  the  inde- 
pendence of  that  country,  and  on  that  event  adhered  to  the  British 
government,  (by  embarking  with  the  British  troops  when  they"  evacu- 
ated New  York,  and  residmg  in  England  for  two  years,  and  by  the 
father  going  to  America  under  an  appointment  from  the  British  govern- 
ment,) it  was  held,  that  their  children  bom  after  the  recognition  were 
capable  of  inheriting  lands  in  this  country.  Bayley,  J.,  said, — There  is 
a  very  plain  distinction  betw#n  this  case  and  that  of  Doe  v.  Acklam. 
In  that  case  it  appeared  that  the  parent,  through  whom  the  claim  was 
made,  put  off  his  allegiance  at  the  time  of  the  treaty,  which  enabled 
him  to  do  so ;  here  the  parent  took  no  such  step  at  that  time,  and  the 
law  did  not  enable  him  to  do  so  at  any  future  time.|| 

Auchmaty  v.  Molcaster,  5  Bam.  &  C.  775.  fi  Hollinsworth  t.  Duane,  Wallaoet 
61,  oecgf 

(B)  Of  Nataralization  and  Denization,  the  Difference  and  Effect  of  them. 

Alien  bom  may  become  a  subject  of  England  two  ways,  by  deniza- 
tion and  by  naturalization :  denization  is  by  the  king's  letters  patent ;  it 
receives  him  into  the  society  as  a  new  man,  and  makes  him  capable  to 
purchase  and  to  transmit  (a)  lands  by  descent,  but  not  inheritable  to  any 
other  relation ;  for  though  the  king  by  his  charter  may  admit  him  into 
the  society,  yet  he  cannot  alter  the  law,  which  denied  him  to  inherit  any 
relations :  but  if  he  be  naturalized  by  act  of  parUament,  then  he  in  all 
things  inherits  like  a  natural-bom  subject,  because  in  an  act  of  parlia- 
ment every  man's  consent  is  included. 

1  Inst  8,  a,  199,  a,  Palm.  13;  Godfrey  and  Dixon,  Cro.  Jac.  639.  (a\  His  children 
bom  after  such  denization  shall  inherit,  but  not  those  bom  before;  bat  all  the  children 
of  one  nataralized  shall  inherit,  as  well  those  bom  before  as  after.  Co.  Liu  8,  Style's 
R.  139.  ^The  children  of  persons  duly  naturalized  before  the  14th  day  of  April,  1802, 
being  under  age  at  the  time  of  naturalization  of  their  parents,  were  to  be  considered  as 
citizens  of  the  United  States,  if  dweUing  therein  on  the  14th  of  April,  1803.  Campbdl 
V.  Gordon,  6  Cranch,  177.gr 
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A  man  may  be  made  a  denizen  in  tail,  for  life,  years,  or  upon  condi- 
tion :  90  die  king  may  make  a  particular  denization,  as  if  he  grants  to 
an  alien  quod  in  quibusdam  curtis  mis  ^nglim  audiatur  ut  Anglus, 
ei  quod  fion  repellatur  per  illam  exceptionem  quod  est  alienigena. 

2  Jones,  19;  Cio.  Jac.  539;  Co.  Lit  129,  a. 

But  one  cannot  be  naturalized,  either  with  limitation  for  years,  life, 
or  in  tail,  or  upon  condition ;  for  it  is  against  the  absoluteness,  purity, 
and  indelibility  of  natural  allegiance. 

Co.  Liu  139,  a;  9  Roll.  R.  95. 

If  a  man  is  naturalized  in  Ireland  by  the  parliament  there,  this  is  no 
naturalization  as  to  England,  for  the  parliament  of  Ireland  hath  no  direct 
or  consequential  power  of  binding  England ;  and  naturalization  is  but 
a  fiction,  which  can  only  bind  those  that  consent  to  it. 

Carter^  185 ;  3  Keb.  601 ;  3  Jones,  13 ;  3  Vent.  3.  But  a  nataralization  in  England 
makes  a  man  a  natural-bom  subject  of  Ireland.  Vaugh.  391.  He  is  here  made  a  nataial 
lobjeet  of  the  British  dominions.    [But  Qu.  since  the  statute  of  35  G.  3,  c.  38.] 

If  an  alien  be  made  a  denizen,  and  the  letters  of  denization  have  a 
proviso  (usual  in  such  charters)  (a)  that  the  denizen  shall  do  his  liege 
homage,  and  that  he  shaU  be  obedient,  and  observe  the  laws  of  this 
realm :  this  proviso  is  not  any  condition,  for  though  he  never  doth  his 
liege  homage,  nor  is  obedient  to  all  the  laws  of  this  realm,  yet  this  will 
not  make  the  denization  void ;  for  if  he  doth  not  observe  the  laws,  he 
shall  forfeit  the  penalties  appointed  by  them. 

RdLh  Abr.  195 ;  Manning's  case,  Lane,  58,  S.  C.  [(a}  This  proviso  is  required  by 
Stat  33  H.  8,  c.  16,  $  7.] 

By  the  7  Jac.  1,  cap.  2,  it  is  enacted,  *<That  no  person  or  persons  of 
what  quality,  condition,  or  place  soever,  being  of  the  age  of  eighteen 
years  or  above,  shall  be  naturalized  or  restored  in  blood,  unless  the  said 
person  or  persons  have  received  the  sacrament  of  the  Lord's  Supper 
within  one  month  before  any  bill  exhibited  for  the  purpose ;  aad  sdso 
diall  take  the  oath  of  supremacy  and  the  oath  of  allegiance  in  the  par- 
liament house,  before  his  or  her  bill  be  twice  read ;  which  oath  the  lord 
chancellor,  or  lord  keeper,  and  the  speaker  of  the  house  of  commons, 
have  authority  to  administer." 

7  Jac  1,  c.  3.  [This  provision  was  dispensed  with  as  to  Jews  by  the  famous  Jew 
biU,  86  6.  3,  c  36 ;  but  this  statute  was  repealed  by  the  37  6. 3,  c.  1.] 

A  denizen  is  not  capable  of  nobility,  or  to  sit  in  parliament ;  for  that 
to  have  a  power  of  making  laws  it  is  necessary  he  should  be  totally 
received  into  the  society,  which  he  cannot  be  without  the  consent  of 
parliament. 

MoUoy,  bk.  3,  c.  3,  $  14^ 

[If  an  alien  be  a  disseisor,  and  obtain  letters  of  denization,  and  then 
the  disseisee  release  unto  him,  the  king  shall  not  have  the  land ;  for  the 
release  hath  altered  the  estate,  and  it  is,  as  it  were,  a  new  purchase ; 
otherwise  it  is,  if  the  alien  had  been  feoffee  of  the  disseisee. 

Co.  LitL  878,  b.] 

P  But  where  an  alien  trustee  joins  in  a  conveyance,  and  afterwards 
obtains  an  act  of  naturalization,  by  Which  it  is  declared  that  he  is  from 
thenceforth  naturalized,  and  shall  be  and  is  enabled  to  <<ask,  take,  have^ 
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tetain,  and  enjoy  all  lands  which  he  may  or  shall  have  by  pnichafie  oi 
gift  of  any  person  whatsoever/'  and  '^  shall  be,  to  all  intents  and  pur- 
poses, as  if  he  had  been  a  natural-bom  subject/'  this  act  cannot  retro- 
spectively confirm  the  title  of  the  purchaser  under  the  conveyance  pre- 
vious to  the  act.  II 
Fish  T.  Kleim,  2  Meriv.  431 ;  and  see  5  Bep.  53;  3  Yes.  386,  638;  5  Bro.  P.  C.  91. 

By  the  12  &  13  W.  S,'  cap.  2,  it  is  enacted,  '^that  no  person  born  out 
of  these  kingdoms,  (although  he  be  naturalized  or  made  a  denizen,)  ex- 
cept such  as  are  bom  of  English  parents,  shall  be  capable  to  be  oi  the 
privy  coimcil,  or  a  member  of  either  house  of  parliament,  or  to  enjoy 
any  office  or  place  of  trust,  either  civil  or  military;  or  to  have  any  grant 
of  lands,  tenements,  or  hereditaments  from  the  crown  to  himself,  or  to 
any  other  or  others  in  trust  for  him." 

13  &  13  W.  3. 

But  this  statute  by  the  1  Geo.  1,  stat.  2,  cap.  4,  is  explained  so  as  not 
to  extend  to  disable  or  incapacitate  any  person,  who  at  or  before  his 
majesty's  accession  to  the  crown  was  naturalized,  to  be  of  the  privy 
council,  or  a  member  of  either  house  of  parliament,  &c. ;  and  by  this 
statute  it  is  enacted,  "that  no  person  shall  hereafter  be  naturalizedi 
unless  in  the  bill  exhibited  for  that  purpose  there  be  a  clause,  or  parti- 
cular words  inserted,  to  "declare  that  such  person  shall  not  thereby  be 
enabled  to  be  of  the  privy  council,  or  a  member  of  either  house  of 
parliament ;  or  to  take  any  office  or  place  of  trust  {a)  either  civil  or 
military,  or  to  have  any  grant  of  lands,  tenements,  or  hereditaments 
from  the  crown,  to  himself,  or  any  other  in  trust  for  him;  and  that  no 
bill  of  naturalization  shall  hereafter  be  received  in  either  house  of 
parliament,  unless  such  clause  or  words  be  first  inserted  or  contained 
therein."  (i) 

1  0. 1,  Stat.  8,  c.  4.  [(a)  A  naturalized  person  Is  not  eligible  to  the  office  of  oonatable. 
6  Bnrr.  3788.  (Jb)  When  any  foreigner,  distinguished  by  eminent  rank  or  services,  is 
naturalized,  it  is  usual  first  to  pass  an  act  for  uie  repeal  of  these  statutes  in  his  favooT, 
and  then  to  pass  an  act  of  naturalization  without  any  exceptions.  4  Ann.  c.  1 ;  7  G. 
3,  c,  3.  fiA.  naturalized  citizen  cannot  at  any  time  be  president  of  the  United  States, 
Aor  in  some  states,  as  in  New  York,  goTemor ;  he  cannot  be  a  member  of  congress  till 
after  the  expiration  of  seven  years  from  the  date  of  his  naturalization.  Bout.  L.  D.  tit» 
Mens.    He  can  with  these  exceptions  be  generally  elected  or  appointed  to  any  office,  gf 

[And  by  14  G.  3,  c.  84,  it  is  enacted,  "that  no  naturalization  bill 
shall  in  future  be  received,  unless  there  shall  be  a  clause  in  it,  declaring, 
that  the  person  to  be  naturalized  shall  not  thereby  obtain,  or  become 
entitled  to  claim  within  any  foreign  country,  any  of  the  immunities  or 
indulgence  in  trade,  which  are  or  may  be  enjoyed  or  claimed  therein 
by  natural-born  British  subjects,  by  virtue  of  any  treaty  or  otherwise, 
unless  such  person  shaU  have  inhabited  or  resided  within  Great  Britain, 
or  the  dominions  thereto  belonging,  for  the  spadfc  of  $even  years  sub- 
sequent to  the  first  day  of  the  session  of  parliament  in  which  the  said 
bill  of  naturalization  shall  have  passed ;  and  shall  not  have  been  absent 
out  of  the  same  for  a  longer  space  than  two  months  at  any  one  time 
during  the  said  seven  years.''  (c) 

14  G.  3y  c.  84.  [Cc)  It  was  usual  to  insert  a. clause  to  this  effect  in  naturalization  bills 
before  the  passing  of  this  act.    The  practice  had  obtained  ever  since  the  year  1752 
in  consequence  of  a  petition  to  parliament  at  that  time  from  the  City  of  London,  oom-* 

gaining  of  the  great  abuse  of  the  privileges  of  naturalizattOb  in  this  respect  Debrett^ 
eb.  3  vol.  124.] 
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By  statate  13  G.  2,  c.  3,  every  foreign  seaman,  who  in  time  of  war 
serves  two  years  on  board  an  English  ship  by  virtue  of  tlie  king's 
proclamation,  is  ipso  facto  naturalized  under  the  like  restrictions  as  in 
12  W.  3,  c.  2 ;  and  by  statutes  13  G.  2,  c.  7 ;  20  G.  2,  c  44 ;  22  G.  2, 
C.45',  2  G.  3,  c.  25y  and  13  G.  3,  c.  25 ;  all  foreign  Protestants  and  Jews, 
upon  their  residing  seven  years  in  any  of  the  American  colonies,  with- 
out being  absent  above  two  months  at  a  time,  and  all  foreign  Protestants 
serving  two  years  in  a  military  capacity  there,  or  being  three  years  em- 
ployed in  the  whale-fishery,  without  afterwards  absenting  themselves 
fh)m  the  king's  dominions  for  more  than  one  year,  and  none  of  them 
felling  within  the  incapacities  declared  by  statute  4  G.  2,  c.  21,  shall 
be  (upon  taking  the  oaths  of  allegiance  and  supremacy,  or,  in  some 
cases,  making  an  affirmation  to  the  same  efiect)  naturalized  to  all 
intents  and  purposes,  as  if  they  had  been  bom  in  this  kingdom ;  except 
as  to  sitting  in  parliament  or  being  of  the  privy  councU,  and  holding 
offices  or  grants  of  land,  &c.,  from  the  crown  within  the  kingdoms  of 
Great  Britain,  and  Ireland.  By  statute  26  G.  3,  c  50,  §  24,  27,  28,  and 
28  G.  3,  c.  20,  §  15,  every  foreigner  who  has  established  himself  and 
femily  in  Great  Britain,  and  carried  on  the  southern  whale-fishery,  and 
imported  the  produce  thereof  for  the  space  of  five  years  successively,  is 
declared  to  be  entitled  to  all  the  privileges  of  a  natural-bom  subject] 

13 G.  8,  c  3;  12  W.  3,  c.  2;  13  6.  2,  c.  7;  206. 3,  c.  44;  33  6.  3»c.  45;  3  G.  3, 
e.35;  13  G.  3,  c.  35. 

(C)  Of  the  Disadrantages  which  Aliens  lie  under. 

Ah  alien  oannot  purchase  (a)  or  inherit  any  lands  [in  this  country, 
1)ecause  an  interest  in  the  soil  requireth  a  permanent  allegiance,  which 
would  probably  be  inconsistent  with  that  he  oweth  to  his  own  natural 
liege  lord.] 

Vvngh.  337,  291 ;  7  Co.  16 ;  Dyer,  3,  pi.  8.     [Some  hare  thought  that  the  laws 

against  aliens  were  introduced  in  the  time  of  Henry  the  Second,  when  a  law  was  made 

at  the  pariiament  of  Wallingford  for  the  expulsion  of  strangers,  in  order  to  draw  away 

tile  Flemings  and  Picards  who  were  brought  into  the  kingdom  by  the  wars  of  King 

Stephen.     Daniel,  67.     Others  hare  thought  that  the  original  of  this  law  was  far 

more  aneient;  and  that  it  is  an  original  branch  of  the  feudal  law;  for,  by  that  law,  no 

man  can  purchase  any  lands  without  being  obliged  to  fealty  to  the  laws  of  whom  they 

aie  holden ,  so  that  an  alien,  who  owed  a  previous  faith  to  another  prince,  could  not 

take  an  oath  of  fidelity  in  another  sovereign's  dominions.    Spelm.  tit.  Ligeantia^  366 ; 

Castumer,  c.  43.    Some  restraints  have  been  laid  upon  aliens  by  the  laws  of  almost  all 

coanf  ries.  Amon^  the  Romans,  the  etves  Romani  only  were  at  first  esteemed  freemen ;  afler- 

wards,  when  their  territories  increased,  all  the  Italians  were  made  free,  under  the  name 

of  Latins,  only  they  had  not  the  privilege  of  wearing  gold  rings,  which  was  altered  by 

Justinian;  at  last,  all  bom  within  the  pale  of  the  empire  were  citizens,  in  orbe  Romano 

aui  9wUj  ex  eonalilutiont  Irnperatona  Antomni  cive$  Momani  effeeti  aunt.    Vicinius,  27, 

Vig,  Lib.  1,  tit.  5,  fo.  16.    Dio  Cassius  relates  the  occasion  of  this  constitution  being 

Bade,  in  Excerpt.  Vales,  n,  751.    The  Orhis  Romamu  of  Spanheim  is  a  complete 

histoiy  of  the  progressive  aamission  of  Latium,  Italy,  and  the  provinces,  to  the  freedom 

of  Rome.     Lord  C.  J.  Hale  saith,  that  the  law  of  England  rather  contracts  than  extends 

te  disability  of  aliens,  because  the  shutting  out  of  aliens  tends  to  the  loss  of  people, 

who,  when  laboriously  employed,  are  the  true  riches  of  any  country.    Ventr.  437;  8 

RolL  Abr.  94.     (a)  He  may  purchase,  but  cannot  hold.     Co.  Lit.  3,  b.    Therefore,  if 

tenant  in  tail,  he  may  suffer  a  recovery,  and  dock  the  remainders.  Goldsb.  103;  4  Leon, 

82;  firo.  tiu  Denizen  and  AHen^  17.    On  a  covenant  to  stand  seised,  a  use  will  arise 

for  an  alien.    Godb.  375.    But  by  act  of  law,  he  cannot  take,  as  by  descent,  courtesy, 

dower,  guardianship.    Ventr.  417;   Molloy,  464;  7  Co.  25.    By  a  special  act  of 

pfdtanftent,  not  printed,  Rot.  Pari.  8  H.  5,  n.  15,  women  aliens  manying  Englishmen, 
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.with  the  kinff^s  license,  were  allowed  in  future  to  demand  dower.  But  this  aet  not 
extending  to  moee  married  before,  therefore,  in  Rot.  Pari.  9  H.  5,  n.  9,  there  is  a  special 
act  of  parliament  to  enable  Beatrice,  Countess  of  Arundel,  bom  in  Portugal,  to  demand 
her  dower.  Hal.  MSS.  Hargr.  Co.  Litt.  31,  b,  n.  9.  See  aju.  Roll.  Abr.  675  The 
disability  of  an  alien  to  hold  lands  for  his  own  benefit  is  not  to  be  considered  as  a  penalty 
or  forfeiture;  but  ariseth  merely  from  the  policy  of  the  law;  and  therefore,  it  hath  been 
adjudged  in  equity,  that  he  cannot  demur  to  a  discovery  of  any  circumstances  neoessKiy 
to  establish  the  fact  of  alienage.  Attorney-General  v.  Duplessis,  Parker,  144 ;  5  Bro. 
P.  C.  91.]  /8  An  alien  cannot  in  general  acquire  title  to  real  estate  by  descent  or  by 
operation  of  law ;  and  if  he  acquire  land  he  may  be  diTested  of  the  fee  upon  an  inauest 
of  office  found.  To  this  general  rule  there  are  statutory  exceptions  in  some  ot  the 
states ;  in  Pennsylvania,  Ohio,  and  Louisiana  the  disability  is  entirely  removed ;  and 
in  North  Carolina  and  Vermont,  by  constitutional  provision,  and  in  South  Carolina, 
Indiana,  Illinois,  and  Missouri,  by  statutory  provision,  it  is  partly  so.    Bouv.  L.  D.  tit. 

And  as  an  alien  cannot  inherit  himself,  so  he  cannot  be  inherited ; 
the  grandfather  bom  in  England,  the  son  an  alien,  the  grandson  bom 
in  England,  the  grandson  shall  not  inherit  the  grandfather,  because  he 
must  then  represent  the  father,  who  cannot  be  represented ;  but  if  the 
father  be  an  sdien,  and  two  brothers  bom  in  England,  they  may  inherit 
each  other,  because  the  descent  is  immediate,  and  they  do  not  take  by 
representation  of  the  father. 

Sid.  193, 198;  Vent.  413  to  429;  Collingwood  v.  Pace,  Hard.  224;  Co.  Litt  8.  eon/. 

If  the  eldest  son  be  an  alien,  the  younger  brother  bom  in  England 
■shall  inherit  the  father;  otherwise  it  were  if  the  eldest  son  were 
attainted,  because  the  eldest  son  and  all  his  descendants  are  before  the 
younger  brother,  and  the  yoimger  brother  cannot  inherit  before  that 
line  is  extinct  ;^  and  it  is  a  foreign  presumption,  to  suppose  that  any  of 
that  line  i^ould  come  over  and  have  children  in  England ;  but  the  per- 
son attainted  is  supposed  to  have  all  his  children  residing  in  the  king- 
dom under  the  king's  allegiance,  therefore  there  is  a  Une  contiauing 
before  that  of  the  younger  brother. 

Vent.  417;  1  Inst  Sys.  Sid.  196.  [The  father  being  a  natural-bom  subject,  the  aon 
would  be  so  now  by  force  of  the  statutes  of  7  Ann.  c  6 ;  and  4  6. 3,  c.  91 ;]  Hard.  334. 

For  the  same  reason,  if  an  alien  hath  four  sons,  the  two  eldest  aliens, 
and  the  two  younger  naturalized,  and  one  of  the  younger  sons  pur- 
chaseth  lands  and  dies,  the  eldest  brother  having  issue  bom  within  the 
realm,  the  younger  brother,  and  not  the  issue  of  the  eldest,  shall  inherit. 

If  an  alien  hath  a  son  alien,  and  afterwards  is  made  a  denizen,  and 
hath  a  second  son,  the  second  son  shall  inherit,  though  the  eldest  sou  be 
alive. 

Cro.  Jac.  539 ;  and  so  is  1  Inst  8,  a,  to  be  understood* 

If  an  alien  hath  issue  two  sons,  A  bom  beyond  sea,  and  B  bom  in 
England,  and  A  is  naturalized,  he  shall  inherit  B. 

Palm.  3 ;  Cro.  Jac.  539,  Godfrey  v.  Dixon.  /SAn  alien  female  declared  her  inten- 
tions to  become  a  citizen,  and  died  before  she  was  completely  naturalized ;  it  was  held 
her  husband  could  not  inherit  througrh  her.    McDaniel  v.  Richards,  1  McCord,  187.  gf 

And  now,  by  the  1 1  &  12  W.  3,  c.  6,  it  is  enacted,  "  that  all  and  every 
person  or  persons,  being  the  king^s  natural-bom  subject  or  subjects, 
within  any  of  the  king's  realms  or  dominions,  shall,  and  may  hereafter 
lawfully  inherit  and  be  inheritable,  as  heir  or  heirs  to  any  honours, 
manors,  lands,  tenements,  or  hereditaments,  and  make  their  pedigrees  and 
titles  by  descent  from  any  of  their  ancestors,  lineal  or  collateral,  although 
the  father  and  mother,  or  fathers  or  mothers^  or  other  ancestor  of  such 
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p«noii  or  persons^  by,  from,  through,  or  under  whom  he,  she,  or  th^y 

shall,  or  may  make,  or  derive  their  title  or  pedigree,  were,  or  was,  or 

is,  or  are,  or  shall  be  bom  out  of  the  king's  allegiance,  and  out  of  his 

majesty's  realms  and  dominions,  as  freely,  fully,  and  effectually,  to  all 

intents  and  purposes,  as  if  such  father  or  mother,  or  fathers  or  mothers, 

or  other  ancestor  or  ancestors;  by,  from,  through,  or  under  whom  he, 

she,  or  they  shall,  or  may  make  or  derive  their  title  or  pedigree,  had 

been  naturalized,  or  natural-bom  subjects.'* 

[Hie  reason  why  lands  descending  to  an  alien  coald  not  be  taken  by  him,  was,  that 
the  king  could  not  oblige  his  person  and  services.  But,  as  it  seemed  hard,  that  subjects 
vithin  the  allegiance,  who  claimed  under  him,  should  be  disabled  from  conreving 
descent,  by  the  operation  of  a  reason  of  which  the  very  reverse  was  true  as  to  themselves, 
therefore  this  statute  was  made.  Law  of  Forfeit.  84.]  See  35  G.  3,  c.  39,  which 
obnates  some  doubts  that  may  arise  therein,  and  confines  the  benefit  of  this  statute  to 
nch  heirs  as  shall  be  living,  and  capable  of  taking  the  estate  at  the  death  of  the  person 
last  dying  seised.  But  in  case  the  descent  shall  be  cast  upon  a  daughter,  and  there 
efasll  be  afterwards  a  son  bom,  or  one  or  more  daughter  or  daughters,  the  descent  so 
cist  npoD  the  daughter  shall,  in  the  one  case,  be  entire]  v  divested  in  favour  of  the  son, 
and  the  ailtei^bom  daughter  or  daughters  shall,  in  ^e  other  case,  inherit  in  coparceneiy 
with  her. 

If  an  alien  purchases  land,  the  king  shall  have  it  upon  office  found; 
for  since  the  freehold  is  in  the  aUen,  and  he  is  tenant  to  the  lord  of  whom 
the  lands  are  holden,  it  cannot  be  divested  of  him  but  by  some  notorious 
act,  by  which  it  may  appear  that  the  freehold  is  in  another ;  but  if  an 
alien  purchases  lands  and  dies,  then  the  freehold  is  in  the  king  without 
office  found,  because  no  man  can  take  it  as  heir  to  the  alien,  therefore 
the  freehold  is  cast  upon  the  king ;  but  if  an  alien  purchases,  and  after- 
wards is  made  a  denizen,  and  then  hath  issue,  and  dies,  the  issue  shall 
inherit  till  office  found,  because  there  is  a  person  in  being  to  take  as 
heir  to  the  denizen,  upon  whom  the  law  casts  the  freehold,  which  is  not 
to  be  divested  out  of  him  without  the  solemnity  of  an  office. 

Co.  LitL  3,  b,  n.  1,  3,  3,  (14th  edit;)  Leon.  pi.  61.  /S  When  an  alien  dies  intes- 
tate, seised  of  rc»l  estate,  it  is  immediately  vestea  in  the  commonwealth,  without  office 
fbund.  Slater  v.  Nason,  15  Pick.  345;  1  Litt.  149;  7  Wend.  367 ;  13  Mass.  143; 
7Granch.603.er 

If  an  alien  and  a  subject  purchase  lands  to  them  and  their  heirs,  the 
survivorship  shall  take  place  till  office  found,  but  the  office  found  entitles 
the  king,  and  severs  the  joint-tenancy ;  for  die  freehold  is  in  the  alien 
by  the  solemnity  of  livery,  till  it  is  divested  out  of  him  by  solemn  office 
found ;  and  every  person,  who  is  resident  in  the  kingdom,  is  supposed 
a  natiural-bom  subject,  tiU  the  contrary  be  found  by  office. 

Goldsb.  29,  pi.  4 ;  Leo.  47,  pi.  61 ;  Dyer,  283,  pi.  31.  Note ;  There  are  two  sorts  of 
offices,  an  office  of  entitling,  wnich  is  under  the  great  seal ;  and  an  office  of  instruction^ 
which  is  under  the  seal  of  the  Exchequer;  the  office  of  entitling  is  an  inquest,  which 

g'ves  the  king  a  title,  as  here  in  the  case  of  aliens,  &c.  5  Co.  52,  Page's  case.  See 
lib.  Hist.  View  of  the  Exchequer,  132, 133,  134 ;  Oilb.  Hist.  Chan.  12.  [The  king 
has  a  title  before  office  found;  the  office  vests  the  possession.  5  Co.  52;  Hob.  153; 
Parker,  152.  /S  Until  the  land  is  seized  by  the  state,  the  alien  has  complete  dominion 
over  it  Broadstreet  v.  Supervisors,  13  Wend.  546 ;  Scanlan  v.  Wright,  13  Pick.  523 ; 
iee  Craig  v.  Radford,  3  Wheat.  594;  Vaux  v.  Nesbit,  1  McCord's  Ch.  R.  352;  Fair- 
fiuc's  Devisee  v.  Hunter's  Lessee,  7  Crunch,  603,  619.  ^  Choses  in  action  belonging 
to  an  alien  enemy  are  forfeitable  to  the  crown,  but  there  must  be  an  inquisition  to  entitle 
the  king;  and  if  a  peace  be  made  before  th^  inquisition  is  taken,  the  cause  of  forfeiture 
is  disd^rged.    Attorney-General  v.  Weeden  and  Shales,  Parker,  267.] 

/8A  tide  acquired  by  a  French  subject  under  the  treaty  of  1778,. 
between  the  United  States  and  France,  which  allowed  the  citizens  of 


204  ALIENS. 

(G)  Of  the  Disadvantages  which  Aliens  lie  under.  ' 

either  country  to  hold  lands  in  the  other,  was  not  divested  by  the  abwj- 
gation  of  that  treaty,  and  the  expiration  of  the  subsequent  convention 
of  1800. 

Canieal  y.  Banks,  10  Wheat.  18l.gr 

If  an  alien  purchases  a  copyhold  in  fee  in  the  name  of  J  S  in  trust 
for  him  and  his  heirs,  though  it  be  found  that  the  copyhold  was  in  trust 
for  the  alien,  and  that  J  S  had  the  legal  estate,  yet.  the  king  must  sue  in 
Chancery  to  have  the  trust  executed  for  his  benefit 

Roll.  Abr.  194;  Hob.  214;  Cro.  Jac.512;  Allen,  14;  Stile,  20,  21,  41,  76 ;  Ptur- 
ker,  156. 

II  An  alien  cannot  hold  property  as  a  trustee,  or  make  a  good  convey- 
ance  of  it  to  a  purchaser.  Where  an  alien  was  a  joint  devisee  in  trust, 
and  joined  in  a  conveyance  of  tlie  trust  estate  to  a  purchaser,  and  after 
the  conveyance,  in  order  to  confirm  the  title,  procured  an  act  of  naturali- 
zation, whereby  he  was  authorized  "  to  take,  retain,  have,  keep,  and 
enjoy  all  manors,  lands,"  &c.,  the  vice-chancellor  held,  that  the  estate 
being  out  of  the  alien  at  the  time  of  the  conveyance,  and  the  act  being 
silent  as  to  it,  the  vendee  was  not  in  a  better  situation  than  the  alien 
himself. — N.  B.  The  vendors  had  endeavoured  to  have  retrospective 
words  introduced  into  the  naturalization-€iet,  but  a  departure  from  the 
common  form  was  found  impracticable.  1| 

Fish  T.  Klein,  2  Merir.  R.  431. 

^  An  alien  is  capable  of  taking  a  bequest  of  personal  estate,  and  of 
holding  it  for  his  own  benefit. 

Craig  Y.  Leslie,  3  Wheat.  563 ;  and  see  Bradwell  t.  Weeks,  1  John.  Ch.  R.  206, 
S.  C;  ISJohn.  l.gr 

[An  aUen  infant,  under  the  age  of  twenty-one  years,  cannot  be  a 
merchant-trader  within  this  realm,  nor  can  he  enter  any  goods  in  his 
own  name  at  the  custom-house.] 

St.  13  &  14;  Car.  2,  o.  11,  $  10. 

An  alien  cannot  purchase  a  lease  for  years  of  lands,  but  he  may,  if  he 
be  a  merchant, (a)  take  a  lease  of  a  house  for  his  habitation,  for  years 
only,  and  this  is  for  iitb  encouragement  of  commerce ;  for  if  an  alien 
trade,  he  must  have  an  abode  among  us ;  but  if  he  depart  the  kingdom, 
or  die,  it  goes  to  the  king,  not  to  his  executors  or  administrators  ;(&) 
because  it  was  only  a  personal  privilege  annexed  to  the  alien,  as  a  mer- 
chant, for  the  encouragement  of  commerce,  and  consequently  must 
expire  with  him,  without  going  to  his  executors  or  administrators. 

[Merchant  strangers  were  first  permitted  to  rent  houses,  and  to  buy  and  sell  their  own 
commodities  themselves,  without  any  interruption  from  the  citizens,  about  the  year 
1284;  for  before  that  time  they  hired  lodgings,  and  their  landlords  were  the  brokers, 
who  sold  all  their  goods  and  merchandises  for  them.  Rapin,361,  note  9 ;  Fab.  Chron. 
This  indulgence,  together  with  the  loss  of  their  brokers^,  seems  to  have  provoked  the 
resentment  of  the  citizens :  for,  in  the  Parliament  Roll,  m  the  18th  year  of  Edward  the 
First,  (viz.  A.  D.,  1289t) we  find  the  foUom'ing  petition,  and  answer :  *'  Cives  London, 
petunt  quod  alienigenae  mercatorea  aepeUarUw  a  ctviiate,  quia  diUntur  ad  depauperationem 
Hviuniy^  &c.-^Responsio :  ^*  Rue  iniendit  quod  mereaiores  extranet  tunt  idonei  et  uHlea 
tnagntUibus,  &c.,  et  non  kabet  coneiUum  eoa  expellendi."  2  Inst.  741.]  (a)  Poph.  36; 
Co.  Litt.  2,  b,  and  the  notes  in  14th  edit.  Roll.  Abr.  194,  must  be  a  merchant.  (6)  Not 
if  he  goes  beyond  sea,  and  leares  serrants  Ih  his  house  during  his  absence.  Dyer,  3,  b. 

But  by  the  32  H.  8,  c.  16,  paragr.  13,  it  is  enacted,  "that  all  leases  of 
any  dwelling-house  or  shop  within  this  reahn,  or  any  of  the  king's 
dominions^  made  to  any  stranger  artificer,  or  handicraftsman  bom  out 
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ef  the  king's  obeisance,  not  being  denizen,  shall  be  void,  and  of  no 
effect;  and  the  person  so  taking  such  lease  forfeits  100/.  and  the  person 
letting  100/.  more ;  one  moiety  to  the  king,  and  the  other  to  him  that 
will  sue  for  the  same." 

32  H.  8,  c  16,  par.  13.  [Sir  W.  Blackstone  (1  Black.  Com.  373)  says,  that  the 
statutes,  prohibiting  alien  artificera  to  work  for  themselyea,  are  generally  held  to  be 
▼irtaally  repealed  by  the  atat  5  Eliz.  c.  7 ;  but  there  doth  not  appear  to  be  any  other 
sathori^  to  that  effect.  1  Wooddes.  373,  note.]  0  '^^  statute  32  H.  8,  c.  16,  $  13,  ia 
uoieDealed,  and  surely  requires  the  revision  of  the  legislature.  Though  the  statute 
aroids  leases,  &c.,  made  to  stranger  artificera,  yet  if  auch  artificer  occupies  a  dwelling- 
house  or  shop  under  an  agreement  which  does  not  amount  to  a  lease,  as  if  he  be  tenant 
from  year  to  year,  or  for  one  year  or  a  shorter  time,  an  action  for  use  and  occupation  lies 
against  him.  9  Show.  135.  And  if  an  alien-amv  occupy  a  dwelling-house  of  the  yearly 
laloe  of  10/.  as  auch  tenant,  and  reside  in  it  forty  days,  he  gains  a  settlement.  The 
KiagT.  Eastbourne,  4  East,  103;  and  see  Hargr.  &  fiuU;  Co.  Litt.  2,  b,  notes  7,  8; 
and  1  Will.  Saund.  7,  8.|| 

Upon  this  statute  the  case  was,  an  action  of  debt  was  brought  upon 
an  obligation,  and  upon  ot/er  demanded  of  the  condition,  it  was  recited, 
and  it  referred  to  indentures,  which  indentures  were  likewise  recited,  in 
hxc  verba;  the  indentures  were  upon  a  lease  of  a  house  in  Westminster, 
reserving  rent  with  covenants,  &e.;  the  defendant  pleaded  32  H.  8,  c 
16,  and  that  he  was  an  alien,  &c.,  and  so  would  avoid  the  lease  and  the 
rent,  and  all  the  security ;  divers  exceptions  were  taken  to  this  plea. 

1.  He  has  not  said  where  he  was  an  artificer,  but  this  was  overruled ; 
for  it  is  a  personal  quality,  and  shall  follow  the  person,  and  is  imiversaL 

2,  The  defendant  ought  to  have  set  forth  and  pleaded  the  indenture ; 
hxUper  Cur, J — since  the  plaintiff  has  brought  it  into  court,  as  must  be 
intended,  and  set  it  forth,  the  defendant  may  plead  upon  it  without  set- 
ting it  forth  again.  3.  The  plea  is,  that  indentura  prasdicta  vacua 
txUtity  and  this  was  likewise  overruled ;  for  the  law  is,  that  the  inden- 
ture and  bond  make  but  one  security,  and  if  the  covenant  be  released 
before  breach,  the  bond  will  signify  nothing.  «  4.  This  appears  to  be  a 
inessuage  or  tenement,  but  he  has  not  averred  it  to  be  a  mansion-house 
or  shop,  according  to  the  statute ;  and  upon  this  point  the  court  at  first 
were  divided.  Keyling  held,  that  messuagium  is  mansumy  et  quod 
clart  constat  nan  debet  verificare,  Morton:  Though  messuagium  be 
a  vord  of  art,  and  may  be  applied  to  other  things  by  a  large  sense,  as 
to  a  bam  or  chapel ;  yet  in  propriety  it  is  a  mansion-house,  and  shall 
be  intended  so.  Twisden  and  Wyndham,  that  it  ought  to  have  been 
averred ;  for  he  must  bring  himself  precisely  within  the  statute,  espe- 
cially in  such  a  case  as  this,  where  he  would  avoid  his  own  contract ; 
but  afterwards  the  defendant  had  judgment. 

Sand.  1  to  10,  Sid.  308,  S.  C;  2  Keb.  103,  116,  S.  C;  3  Show.  R.  135,  S.  C, 
eited,  and  agreed  to  be  ffood  law.  [In  this  case  two  actiona  were  brought;  ^e  one, 
debt  JFor rent;  the  other,  me  action  here  mentioned.  In  both,  the  statute  was  pleaded; 
it  waa  in  the  firat  that  the  objection  iiere  made,  for  the  want  of  the  averment,  was  taken : 
fi>r  the  other  atood  clear  of  that  exception.  The  opinion  of  the  court  was  not  on  the 
point;  for  the  defendant,  believing  uat  judgment  would  be  pronounced  againat  him, 
sabmitted.] 

A  special  verdict  found,  that  the  plaintifi"  made  a  lease  of  a  house  to 
the  defendant,  who  was  found  to  be  an  alien  artificer,  and  that  this  lease 
was  made  by  indenture  between  the  plaintiff  and  defendant,  and  that 
there  was  no  other  security  or  promise  made  by  the  defendant ;  and  that 
the  defendant  entered,  and  enjoyed  so  long,  for  which  the  plaintiff 
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brought  a  quantum  meruit;  to  which  the  defendant  pleaded  non  otf^i 
sumpsit;  and  the  matter  being  found  ut  suprHy  the  court  held,  that  an 
as^fumpsit  would  not  lie.  1.  Because  this  (a)  would  evade  the  statute. 
2.  A  promise  in  law  (b)  never  takes  place  where  there  is  an  actual 
agreement 

d  Show.  R.  135,  PilkingtoQ  ▼.  Peacht  bat  no  Jadgment  (a)  Bat  per  (W.,— there 
are  other  ways  to  eVbde  it;  as,  to  make  an  agreement  for  as  long  as  yon  and  I  please* 
at  the  rate  of  20/.  per  annum,  for  an  assumpsit  will  lie  thereon ;  or,  you  shall  hare  mj 
house  for  so  long  as  you  and  I  please,  for  so  much  as  it  is  woith.  (b)  No  such  thing. 
6  Mod.  131. 

Debt  upoti  an  obligation  for  performance  of  covenants  in  a  lease  of  a 
house,  &c.;  the  defendant  pleaded  the  statute  of  32  H.  8,  c.  16,  and  set 
forth  that  he  was  a  vintner,  and  alien  artificer ;  and  upon  demurrer  it 
was  insisted  upon  for  him,  that  a  vintner  is  as  much  an  artificer,  and 
within  the  meaning  of  the  statute,  as  a  mercer,  draper,  or  grocer.  Chief 
Justice^ — This  statute  refers  to  another  made  1  R.  3,  a  9,  which  pro- 
hibits alien  artificers  to  exercise  any  handicraft  in  England^  unless 
as  servant  to  a  subject  skilful  in  the  same  arty  upon  pain  offorfetture 
of  his  goods;  now,  the  mystery  of  a  vintner  chiefly  consists  in  mingling 
wines,  and  that  is  not  properly  an  art,  but  a  cheat;  so  the  plaintiff  had 
judgment. 

3  Mod.  94;  Hil.  1  Jac.  3,  Bridgham  and  Frontee. 

If  a  woman  alien,  be  she  friend  or  enemv,  marry  a  subiect,  she  shall 
not  be  endowed ;  because,  by  the  policy  of  the  common  law,  all  aliens 
are  disabled  from  acquiring  any  freehold  amongst  us :  dower,  too,  is  an 
estate  created  by  act  of  law ;  and  therefore  the  law,  which  nilfrustra 
agit,  shall  not  transfer  an  estate  to  one  who  cannot  keep  it;  but  must 
immediately,  in  respect  of  her  legal  disability,  give  title  to  another :  and 
there  is  a  diversity  between  such  acts  of  law  and  the  acts  of  the  party 
himself;  as  if  an  alien  makes  an  actual  purchase,  &c.,  so  aliens  shall  not 
be  tenants  by  the  courtesy,  by  the  same  reason. 

7  Co.  35,  Co.  Litt  31,  a,  b,  n.  9 ;  Vent.  417.  But  by  the  law  of  the  crown,  if  tiw 
kin^  marry  an  alien,  she  shall  be  endowed,  because  princes  cannot  marry  according  to 
their  dignitv,  unless  to  persons  abroad ;  and  now,  oy  a  special  act  of  parliament,  not 
printed,  8  H.  5, 13, 15,  women  aliens  who  marry  with  the  king's  license,  to  E^nglislH 
men,  shall  be  endowed ;  so  of  Englishwomen  who  marry  aliens  by  the  same  Hcensei 
but  this  latter  part  can  only  be  meant  where  the  alien  husbands  are  after  made  denizeoB» 
that  their  wives  shall  have  dower  of  lands  purchased  before;  for  otherwise  they,hayin|^ 
no  capacitor  at  all  to  hold  any  lands  of  any  estate  of  freehold,  can  derive  no  title  of  fie^ 
hold  to  their  wives,  and  this  act  never  intended  to  put  them  in  a  better  condition  for  that 

Surpose  than  they  were  before;  but  it  must  be  intended  of  land  purchased  before  their 
enization ;  since,  as  to  land  purchased  after,  they  would  not  want  the  assistance  of  an 
act  of  parliament,  being  b^  the  common  law  dowable  of  these.  Roll.  Abr.  675.  If  one 
marries  a  woman  alien  without  such  license,  and  then  sells  his  lands,  and  after  the  wife 
is  made  a  denizen,  she  shall  not  be  endowed,  because  her  capacity  began  by  the  denisa- 
tion,  and  she  was  before  absolutely  disabled  to  hold  any  land  ;  but  if  mis  marriage  were 
by  the  king's  license,  then  it  seems  the  wife  may  be  endowed,  because,  being  married 
conformable  to  that  act,  her  title  to  dower  began  presently,  and  cannot  be  d&ated  by 
any  after-act  of  the  husband's.    Co.  Litt  33,  a;  13  Co.  23. 

Aliens  seem  not  incapable  [of  the  superior  ecclesiastical  prefer- 
ments, (a)]  and  though  this  practice,  sajrs  Watson,  has  always  pre- 
vailed, yet,  says  he,  it  proceeded  rather  from  the  pope's  usurpation, 
and  a  submission  to  his  pretended  authority  in  church  matters,  thaji 
from  any  nice  distinctions  made  use  of  between  spiritual  and  laymen^ 
that  the  former  would  less  discover  the  secrets  of  the  realm,  or 
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ttansport  the  treasure  thereof  to  nourish  the  king's  enemies  than  the 

latter. 

Comp.  Incamb.  919,  914;  Hogfaes's  Parson's  Law.  C.  10;  9  Roll.  Abr.  348 ;  4  Inst. 
338;  Cotton,  41 ;  1  Wooddes.  377,  388.  (a)  Aliens  prohibited  to  teke  benefices  withont 
the  king's  license.  3  R.  8,  c.  3;  7  R.  9,  c.  19;  1  H.  5,  e.  7.  (To  the  first  of  these 
statotes,  it  is  saidi  in  the  old  abridgment,  that  the  lords  spiritaal  aid  not  assent.] 

[By  the  statute  of  24  G.  3,  c.  35,  the  bishop  of  London,  or  any  bishop 
appointed  by  him,  is  enabled  to  ordain  aliens  either  as-  priests  or  dea- 
cons, without  requiring  them  to  take  the  oath  of  allegiance,  provided 
that  they  do  not  officiate  in  any  place  within  the  king's  dominions :  and 
further,  that  in  the  letters  testimonial  of  such  orders,  the  name  of  the 
person  so  ordained  be  inserted,  with  the  addition  of  the  country  to  which 
he  belongs,  and  the  further  description  of  his  not  having  taken  the  oath 
of  allegiance,  being  exempted  from  so  doing  by  this  act. 

II  Aliens  are  disqualified  to  serve  on  juries  or  inquests,  except  juries  de 
medieiate  linguse. 

6  G.  4,  c.  50,  $  3.  Alienage  is  a  ground  of  challenge  to  a  Jaror,  and  the  objection 
most  be  taken  when  the  party  has  an  opportunity  of  challenging.  And  it  seems  not  to 
be  a  groand  of  challenge  to  a  special  joror.  See  the  King  v.  Sutton,  8  Bam.  &  C.  417. 
ilAlieaage  is  a  good  oaose  of  challenjge  to  a  iuror;  Borst  v.  Beecker,  6  John.  339 ;  bat 
the  objection  will  not  sTail  after  verdict.  Houingsworth  v.  Duane,  4  Dall.  353 ;  9  Bay. 
150;  4  Bibb,  90.  ar 

By  56  G.  3,  c  86,  various  regulations  are  established  respecting  aliens 
arriving  in,  or  resident  in  this  kingdom ;  but  this  statute,  after  having 
been  continued  by  several  subsequent  acts,  has  now  expired.  By  7  G. 
4,  c  54,  (commencing  1st  July,  1896,)  the  above  act  is  recited  as  being 
about  to  expire,  and  it  is  recited  to  be  expedient,  in  lieu  of  its  regula- 
tions, that  provision  should  be  made  for  a  complete  registration  of  all 
aliens,  and  it  is  enacted,  that  every  alien  in  the  realm  at  the  commence- 
ment of  the  act  shall,  within  fourteen  days,  make  a  declaration  of  his 
abode,  name,  rank,  &c ;  and  if  a  domestic  servant,  then  also  of  the 
abode,  &c.,  of  lus  master  or  mistress,  and  of  the  country  from  whence 
he  came,  or  of  which  he  is  a  native,  and  of  the  time  when  he  last  came 
into  the  realm,  and  shall,  within  the  said  fourteen  days,  transmit  the  same 
to  one  of  his  majesty's  secretaries  of  state,  or,  if  in  Ireland,  to  the  chief, 
secretary  of  the  lord  lieutenant 

By  §  2,  the  master  of  every  vessel  arriving  from  foreign  parts  shall 
imnoiediately  on  arrival  declare  to  the  chief  officer  of  customis  at  the  port 
of  arrival,  whether  there  is  any  alien  on  board,  and  shall  specify  the 
number  (if  any)  on  board,  or  who  have  landed  from  his  vessel,  and 
their  names,  rank,  &c,  under  penalty  of  20/.  for  every  false  decla- 
ration, and  of  10/.  for  every  alien  whom  he  shall  have  neglected  to 
declare. 

By  §  3,  every  alien  who  shall,  after  the  commencement  of  the  act, 

arrive  in  the  kingdom,  shall  deliver  to  the  chief  officer  of  the  customs  at 

the  port  of  debarkation  any  passport  in  his  possession,  and  declare  in 

writing  the  name  of  the  vessel  in  which  he  shall  arrive,  and  also  his 

name,  rank,  &c.,  and  the  oomitry  irom  whence  he  shall  have  come,  and 

the  place  to  which  he  is  going,  and  the  name  of  the  person  (if  any)  in 

the  realm  to  whom  he  is  known;  and  if  any  alien  shaU  neglect  or  refuse 

U>  deliver  up  his  passport,  he  shall  forfeit  5/. ;  and  if  he  shall  neglect  to 

make  such  declaration,  or  shall  wilfully  make  a  fsdse  one,  he  shall,  (by 
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§  9,)  on  conviction  before  two  justices,  forfeit  50/.,  or  be  imprisoned  not 
exceeding  six  months. 

By  §  4  &  5,  the  officer  to  whom  the  passport  shall  be  delivered,  and 
declaration  made,  shall  register  the  declaration,  and  shall  deliver  a 
certificate  thereof  to  the  alien,  and  shall,  within  two  days,  transmit 
the  declaration  and  copy  of  the  certificate  to  the  alien  office,  West- 
minster. 

By  §  6,  every  alien  shall,  within  one  week  after  his  arrival,  produce 
such  certificate  at  the  alien  office,  Westminster,  and  declare  where  he 
intends  to  reside,  or,  if  the  place  to  which  he  intends  to  go  is  more  than 
five  miles  from  Westminster,  shall  transmit  such  certificate  and  declara- 
tion by  post  to  the  alien  office,  or,  in  case  of  neglect,  shall  be  punished 
as  above. 

By  §  7,  every  alien  shall,  on  the  first  day  of  January  and  July,  or 
within  a  week  therefrom  make  a  declaration  of  his  residence,  and  state 
therein  at  what  place  he  intends  in  future  to  reside,  and  transmit  the 
same  to  the  alien  office  under  the  penalties  above  mentioned. 

By  §  8,  one  of  the  secretaries  of  state  may  require  any  alien  to  make 
a  declaration  of  his  actual  place  of  residence,  and  of  the  place  at  which 
he  intends  to  reside  in  future,  at  shorter  intervab  than  those  above 
mentioned;  and  if  the  alien  shall  refuse,  he  shall  be  punished  as 
above. 

By  §  10,  on  receipt  at  the  alien  office  of  any  declaration  in  the  cases 
aforesaid,  a  clerk,  nominated  by  the  secretary  of  state,  shall,  within  three 
days,  make  out  a  certificate,  setting  forth  the  name,  rank,  &c.,  of  the 
alien,  and  his  place  of  abode,  and  shall  transmit  the  same  by  post  to 
such  alien ;  and  any  alien  being,  by  his  own  default,  without  such  cer- 
tificate, or  residing,  without  lawful  excuse,  in  any  other  place  than  that 
expressed  in  it,  shall  forfeit  20/. 

{For  further  provisions^  see  the  act,)^ 

(C  S)  How  far  the  Laws  of  this  Country  attach  npon  Aliens. 

An  alien,  whilst  he  resides  here,  is  generally  subject  to  our  laws,  and 
owes  a  local  and  temporary  allegiance  to  the  sovereign,  by  whose  au- 
thority those  laws  are  administered,  and  by  whom  his  person  and 
property  are  protected;  consequently,  if,  during  such  residence,  he  com- 
mit an  offence,  which,  in  the  case  of  a  natural-bom  subject,  would 
amount  to  treason,  he  may  be  dealt  with  as  a  traitor ;  and  this  whether 
his  sovereign  be  in  amity  or  at  enmity  with  us.  My  Lord  Coke's 
position,  therefore,  that  an  alien  enemy  cannot  be  guUty  of  treason, 
must  be  taken  with  this  restriction,  namely,  where  he  invades  this 
country,  and  is  taken  in  war:  in  which  case,  indeed,  he  is  not  punish- 
able at  all,  according  to  the  course,  or  by  the  rules  of  the  municipal 
institutions,  but  is  to  be  dealt  with  according  to  the  law  of  nations  ia 
martial  a£fairs. 

1  Wooddes.  379;  Fost.  Cr.  Law,  185;  1  Hawk.  P.  G.  c.  17,  $  5;  St.  9  Ann.  c  16; 
Hob.  271 ;  3  Inst.  4, 5. 

It  is  declared  by  statute  32  H.  8,  c.  16,  §  9,  That  every  alien,  coming- 
into  the  king's  dominions,  shall  be  bounden  by  and  unto  the  laws  and 
statutes  of  this  realm. 

But  a  French  prisoner  of  war,  being  indicted  for  privately  stealing  ia 
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the  shop  of  a  goldsmith  and  jeweller  a  diamond  ring,  which,  by  statute 
10  k  11  W.  3,  c.  23,  is  an  oflfence  punishable  with  death,  the  judge  who 
tried  him  thought  it  improper  to  proceed  capitally  upon  a  local  institu- 
tion, and  therefore  advised  the  jury  to  acquit  him  of  the  circumstance 
of  stealing  in  the  shop,  and  to  find  him  guilty  of  simple  larceny  to  the 
Talue  laid  in.  the  indictment.] 

Fwt  Ct.  L.  188,  note,  Moliere's  case.  In  this  case,  a  leamed  writer  observes,  the 
Inunanity  of  the  judge  was  at  least  more  oonspieuous  than  the  soundness  of  the  princi- 
ple, u  a  point  of  mere  law.  1  Wooddes.  383. 

II  Aliens  are  subject  to  be  tried  here  for  offences  committed  on  the 

high  seas,  under  the  provisions  of  the  £8  H.  8,  c.  15 ;  but  it  appears  that 

they  are  not  liable  to  trial  by  special  commission,  issued  under  the  ^3 

H.  8,  c.  23,  for  offences  committed  on  shore  in  foreign  countries.  Where 

a  Spanish  prisoner  of  war  entered  as  a  volunteer  on  board  an  East  India 

company's  ship,  and,  while  remaining  one  of  the  crew  of  such  ship, 

committed  a  manslaughter,  at  Canton,  in  China,  where  the  ship  lay,  and 

was  indicted  .at  the  OldBaUey  for  feloniously  killing  and  slaying,  on  the 

43  6.  3,  c.  113,  a  case  was  stated  and  argued  before  the  twelve  judges, 

on  which  no  judgment  was  given ;  but  the  prisoner  was  afterwards 

discharged.  II 

Hie  King  v.  Depardo,  1  TannL  26.  Aliens  are  entitled  to  he  tried  by  a  jury  de  mediC' 
taU  Ungtue.  See  6  G.  4,  c.  50,  $  47.  yS  The  }UTjde  medieiate  Un^ua  is  abolished  in  most, 
if  not  My  the  states.    Dane's  Ab.  rol.  6,  c.  183,  a.  4,  n.  1 ;  vide  3  Johns.  381. g^ 

[Aliens  are  comprehended  within  the  statute  25  E.  3,  c.  4,  for  extend- 
ing the  benefit  of  clergy,  according  to  a  very  old  interpretation  of  that 
law. 

9  Hawk.  P.  C.  e.  33,  s.  5 ;  Bro.  tit.  Clergy ^  p.  80. 

A  resident  alien,  it  hath  been  adjudged,  is  entitled  to  the  benefit  of  a 
general  pardon ;  but,  if  he  is  not  in  the  kingdom  at  the  time  of  the  pro- 
mulgation of  the  pardon,  he  is  not  within  Sie  benefit  of  it,  for  he  is  no 
othenrise  a  subject  but  by  his  residence  here. 

Coorleen's  case.  Hob.  370. 

Aliens  are  subject  to,  and  shall  have  advantage  of  the  statutes  against 
bankrupts. 

St.  SI,  Jac.  5,  e.  19,  s.  15. 

The  property  of  an  alien  resident  abroad,  consisting  of  stock  in  the 
pabUc  funds,  or  other  personal  effects  in  tUs  country,  is  subject  to  the 
control  of  the  Court  of  Chancery.(a) 

1  Atk.  19.  I  (a)  Tliat  coart  will  not  protect  the  copyright  of  a  foreigner.  Delondre  ▼• 
Shaw,  3  Sim.  337.-  Where  both  parties  were  subjects  of  Denmark,  money  belonging  to 
iJbe  wife  was  ordered  to  be  paid  to  the  husband,  the  law  of  Denmark  not  requiring  a 
settlement.    Dues  y.  Smith,  1  Jac.  544.|| 

But  if  an  alien  resident  abroad  dies  intestate,  his  whole  property  here 
is  distributable  according  to  the  laws  of  the  country  where  he  so  resided : 
but  the  residence  must  be  stationary,  not  occasional,  else  the  municipal 
institutions  will  not  attach  upon  the  property.] 

Pipen  y.  Pipen,  Ambl.  25 ;  Bam  y.  Cole,  lb.  415.  0  Haryey  y.  Richards,  1  Mason, 
413  ;  Sill  y.  Worswick,  1  H.  Bl.  690 ;  Story,  Confl.  of  Laws,  $  $  374—383 ;  Mor^ton  y. 
Hiliie,  6  Binn.  361  .^ 

II  Where  an  alien  in  a  foreign  country  entered  into  a  contract  which, 
acooiding  to  the  law  of  that-country,  did  not  subject  his  person  to  arrest^ 
Vol.  1.-27  s  2 


] 
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it  was  held  by  the  Court  of  Ck>mmon  Pleas,  (Heath,  J.,  dissent)  that  be 

was  not  liable  to  arrest  upon  it  in  this  country. 

Melan  v.  Duke  of  Fitz  Jamea,  1  Bos.  &  Pull.  138 ;  and  see  Talleyrand  t.  Boalanger, 
3  Yea.  449.    0  See  13  Wheat  213 ;  3  Mason,  88 ;  5  Maaon,  378 ;  4  Dall.  IJ.ff 

But  Lord  Ellenborough,  in  2  East,  445,  expressed  his  dissent  from 
this  doctrine,  and  it  has  lately  been  overruled  by  the  Court  of  King^s 
Bench,  who  have  decided  that  a  party  may  be  arrested  in  this  country 
for  a  debt  contracted  in  a  foreign  country,  though  the  law  of  such  coun- 
try do  not  allow  arrest  for  debt 

De  la  Vega  v.  Yianna,  1  Barn.  &  Adolph.  S84 ;  and  see  8  Barn.  &  C.  638 ;  1  Jac  & 
W.  405.  iB  It  seems  to  be  the  better  opinion  that  the  party  may  be  arrested,  if  there  be 
db  exemption  from  personal  liability,  whether  the  contract  authorized  an  impiiaonment 
of  the  party  when  it  was  made  or  not.  See  3  Mason,  88 ;  5  Mason,  378 ;  14  John.  346 ; 
1  B.  &  Adolph.  284 ;  2  Cowen,  626 ;  10  Wheat.  1 ;  2  John.  345 ;  1  Pet.  C.  C.  R.  317; 
1  W.  C.  C.  R.  376. 

By  38  G.  3,  c.  50,  §  9,  it  was  enacted.  That  aliens  in  this  country,  who 

had  quitted  their  countries  by  reason  of  the  revolution  and  troubles  in 

France,  should  not  be  liable  to  be  arrested  for  any  debt  or  cause  of 

action  contracted  while  such  aliens  were  not  within  the  dominions  of  his 

majesty ;  and  in  case  of  any  such  arrest,  the  alien  should  be  discharged 

by  his  majesty's  courts,  or  by  a  judge  in  vacation. 

5  9.  The  provisions  of  this  act  were  repealed,  but  were  re-enacted  by  subsequent  actSy 
wtoch  were  last  continued  by  3  6. 4,  c.  37,  and  they  are  now  expired. 

Charles  Philippe,  Monsieur  de  France,  (afterwards  Charles  the  Tenth,) 
having  contracted  with  Sinclair,  at  Coblentz,  for  raising  troops  for  the 
service  of  the  French  princes,  was  held  to  bail  in  England  for  money 
paid  here,  and  on  an  account  stated  here ;  but  the  Court  of  Conunon 
Pleas  held,  that  the  money  paid,  and  the  adjustments  in  England, 
were  referable  to  the  original  contract  abroad,  and  that  the  case  was 
within  the  statute,  and  they  discharged  the  defendant  on  a  common 
appearance.  II 

Sinclair  v.  Charles  Philippe,  Monsieur  de  France,  2  Bos.  &  P.  363. 

(D)  What  Actions  Aliena  may  maiatain ;  and  therein  of  the  Difference  between  an  Alien 

Friend  and  one  whose  Kingr  is  at  Enmity  with  ours. 

Anf  alien  friend  may  have  personal  actions,  (a)  but  not  real ;  an  alien 
«nemy  i^all  not  have  zeal,  personal,  or  mixed  action.  The  reason  why 
an  alien  friend  is  allowed  to  maintain  personal  actions  is,  because  he 
would  otherwise  be  incapacitated  to  merchandise,  which  may  be  as 
much  to  our  prejudice  as  his ;  but,  as  to  the  allowing  of  him  to  maintain 
real  actions,  tihere  is  no  reason  for  it,  because  there  is  no  necessity  that 
he  should  settle  amongst  us :  an  alien  enemy(A)  is  disabled,  from  the 
prejudice  that  may  accrue  to  the  king  and  kingdom,  if  he  were  allowed 
to  maintain  any  action. 

Co.  Lit.  119,  b ;  Anders.  35 ;  Dyer,  2,  b.  (a)  And  this  though  resident  abroad.  Dyer, 
3,  b.  But  in  such  case  the  courts  of  K.  B.  and  C.  P.  require  security  for  costs  ;  not, 
however, until  bail  is  put  in.  1  TermR.  967, 362;  2  H.  Black.  R.  118;  4  Term  R.  697.] 
^  An  alien  authorized  to  hold  lands  under  a  special  law  of  the  state,  may  maintain  a  suit 
in  the  Circuit  Court  of  the  United  States,  in  relation  tc  those  lands.  Bonaparte  v.  The 
Camden  and  Aml^oy  Rail  Road  Co.,  1  Bald.  216.^  (b)  But  who  shall  be  and  an  alien 
enemy,  and  how  it  shall  be  tried,  vide  9  Co.  31,  a.  liiat  it  shall  be  tried  by  the  record 
in  Chanoerr,  whether  his  prince  is  at  peace  or  enmity  with  ours,  for  erery  league  is  of 
fseoid;  and  Cro»  Ei  142;  Owen,  45.    That  open  acts  done  by  his  prince  ana  aoffieienCy 
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aiid  that  it  is  not  necessary  that  a  war  be  proclaimed.  Turks  and  infidels  are  not  per- 
fetid  imflMca,  nor  is  there  a  particular  enmity  between  them  and  us;  for  the  dififerenoe 
oetweeD  their  religion  and  ours  does  not  oblige  us  to  be  enemies  to  their  persons.  Salic 
46,  pi.  2,  said  to  be  the  words  of  L.  K.  Littleton.  \  Atk.  51 ;  vide  Skin.  167,  204. 
^  It  is  a  general  rule  that  an  alien  enemy  cannot  support  an  action  during  the  war.  Pet. 
0.  C.  R.  106 ;  1  Dall.  69 ;  1  Gallis.  366 ;  10  John.  183 ;  1  John.  Ch.  R.  306.0^ 

A  merchant  stranger  shall  have  an  action  for  saying  he  is  a  bankrupt, 
for  by  law  he  may  have  personal  actions,  and  these  words  tend  to  im- 
pair his  credit  in  his  trade. 

Yelv.  198,  Tuerlcote  and  Morison ;  Bulst  134,  S.  C.  [By  an  express  law,  viz* 
St  31  H.  6.  c.  4,  redress  is  provided  for  aliens  who  are  injured  by  the  king's  subjects 
on  the  sea,  or  in  any  part  of  the  realm.    2R.2,s.3;  3  Bulstr.  28.] 

II  An  alien  enepay,  father  of  a  child  bom  in  England  of  an  English 
wife,  is  entitled  to  the  custody  of  the  child ;  and  the  Court  of  King's 
Bench  will  not  interfere  with  his  right,  unless  they  see  reason  to  believe 
that  he  intends  to  abuse  it,  by  sending  the  child  out  of  the  kingdom,  or 
in  some  other  manner.  || 

Hie  King  ▼.  De  Manneville,  5  East,  221. 

An  alien  friend,  merchant,  may  upon  a  statute  extend  lands,  which 
the  king  shall  not  have  upon  office,  and  for  which  he  shall  have  an 
assize  in  case  of  ouster ;  for  the  main  end  and  design  of  both  the  statute- 
staple  and  merchant  was  to  promote  and  encourage  trade,  by  providing 
a  sure  and  speedy  remedy  for  merchant  strangers,  as  well  as  native^sr, 
to  recover  their  debts  at  the  day  assigned  for  payment 

11  Ed.  3 ;  Rot.  87;  Dyer,  2,  b,  in  margin* 

An  abbot,  prior,  or  prioress  alien  shall  have  action  real,  personal, 
or  mixed,  for  any  thing  concerning  the  possessions  or  goods  of  their 
monastery  here  in  England,  because  they  sue  in  their  corporate  capacity, 
and  not  in  their  own  right  to  carry  the  effects  out  of  the  kingdom,  (a) 

Co.  Lit.  139,  a,  b;  Palm.  13,  S.  P.;  MoUoy,  270,  S.  P.  [(a)  Upon  the  same 
prbeiple  it  hath  been  holden,  notwithstanding  the  statutes  of  3  R.  2,  c.  3 ;  7  R.  2,  ci  12, 
sad  1  H.  5,  c.  7,  that  an  alien,  incumbent  on  an  ecclesiastical  benefice,  may  maintain 
a  action  concemtng  the  glebe,  tithes,  &o«  Hughes's  Parson's  Law,  c.  10,  cites 
Dr.  Seaton^s  case,  M.  8  Jac.  1,  C.  B.] 

So  an  alien  friend  may  be  an  administrator,  and  shall  have  administra- 
tion of  leases,  as  well-  as  personal  things^  because  he  hath  them  in 
another's  right,  and  not  to  his  own  use. 

Cm.  Car.  8,  Sir  Upwell  Caroon's  case;  Vent.  417,  S.  C.  cited. 

But  it  has  been  long  doubted,  whether  an  alien  enemy  may  maintain 
an  action  as  executor ;  for  on  the  one  hand  it  is  said,  that  by  the  policy 
of  the  law,  alien  enemies  shall  not  be  permitted  to  bring  actions  for  the 
recovery  of  effects  which  may  be  carried  out  of  the  kingdom,  to  the 
impoverishment  of  ourselves,  and  enriching  of  the  enemy ;  and  there- 
fore public  utility  must  be  preferred  to  private  convenience :  but  on  the 
other  hand  it  is  said,  that  these  effects  of  the  testator  are  not  forfeited  to 
the  king  by  way  of  reprisal,  because  they  are  not  the  alien  enemy's,  he 
being  to  recover  them  for  others ;  and  if  the  law  allows  an  alien  enemy 
to  possess  the  effects  as  well  as  an  alien  friend,  it  must  allow  him  power 
to  recover  them;  and  if  it  were  otherwise,  it  would  be  a  prejudice  to 
the  king's  subjects,  who  could  not  recover  their  debts  from  the  alien 
executor,  by  his  not  being  able  to  get  in  the  assets  of  the  testator. 

Cro.  Eliz.  142;  Owen,  45;  WentwortVs  Office  of  Executors,  15;  MoUoy,  870; 
Cio.Elix.  683 ;  Mo.  431 ;  Carter,  49, 191 ;  Skin.  370.  Vide  M^d,  tit.  MaiemetU,  (B,)  3. 
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II  Not  only  an  action  cannot  be  maintained  by  an  alien  enemy,  but  an 
action  lies  not  in  favour  of  one,  though  the  plaintiff  on  the  record  be  a 
subject  of  Great  Britain.  Thus,  where  an  action  was  brought  on  a 
policy  by  the  English  agent  who  effected  it,  to  which  the  defendant 
pleaded  that  the  persons  interested  (whose  interest  was  alleged  on  the 
record)  were  aliens  bom,  and  that  before  the  ship  sailed  their  sovereign 
was  at  open  war  with  the  king  of  Great  Britain,  the  plea  was  held 
good ;  and  a  replication,  that  the  persons  interested  were  indebted  to  the 

Elaintiff  in  more  money  than  the  value  of  the  property  insured,  was 
eld  insufficient  ^ 

Brandon  v.  Nesbitt,  6  Term  R.  93.  /8  An  alien  enemy  beneficially  interesled  in  a  8ait» 
cannot  aupport  it  in  the  name  of  his  trustee,  who  is  not  an  alien.  Crawford  ▼•  The 
William  Peon,  1  Pet.  C.  C.  R.  106.    See  3  John.  Ch.  R.  bOQ.ff 

But  where  the  plaintiff  sued  as  the  British  agent  effecting  the  policy, 
and  the  defendant  pleaded  the  general  issue,  and  it  appeared  that  the 
parties  interested  only  became  alien  enemies  after  the  loss  happened, 
but  before  the  suit;  it  was  held,  that  the  defendant  could  not  take 
advantage  of  that  fact  by  a  plea  in  bar,  since  the  disability  was  only 
temporary,  and  might  be  removed  by  the  war  ceasing. 

Flindt  ▼.  Waters,  15  East,  260;  and  see  13  Yes.  71. 

An  Englishman,  residing  and  carrying  on  trade  in  an  enemy's  country, 
is  regarded  as  an  alien  enemy,  and  disqualified  to  sue. 

M«ConnelI  v.  Hector,  3  Bos.  &  P.  113.  i^See  1  Kent  Com.  74  to  80;  Chitt  Law 
of  Nations,  31  toSO.gf 

And  the  mere  residence,  without  trading,  would  seem  to  take  away 
his  right  to  sue. 

Omealey  v.  Wilson,  1  Camp.  481 ;  De  Laneville  ▼.  Phillips,  1  New  R.  97. 

However,  where  an  Englishman  went  to  America  with  his  family 
immediately  after  a  declaration  of  war  by  that  country  against  Great 
Britain,  but  before  such  declaration  was  known  in  England,  and  an  act 
of  congress  enabled  British  subjects  to  quit  America  within  six  months 
from  such  declaration,  but  he  remained  in  that  country,  but  did  not 
trade ;  it  was  held,  that  this  mere  residence  did  not,  under  the  circum- 
stances, amount  to  adhering  to  the  king's  enemies,  so  as  to  incur  the 
disability  of  alien  enemy. 

Roberts  t.  Hardy,  3  Maule  &  S.  533. 

If  an  alien  is  carrying  on  trade  in  an  enemy's  country,  he  is,  it  seems, 
disabled  to  sue,  notwithstanding  he  is  resident  in  such  country,  as  consul 
of  a  neutral  state. 

Albrecht  y.  Suasmann,  d  Ves.  &  B.  333. 

If  a  contract  be  made  with  an  alien  enemy  while  he  is  such,  it  cannot 
be  enforced  in  England,  even  after  peace  is  restored.  Thus,  where  A, 
an  alien  enemy  having  goods  in  the  hands  of  B  in  England,  drew  bills 
upon  him,  which  B  accepted  on  account  of  the  goods,  and  A  endorsed 
them  to  C,  a  British  subject  residing  in  an  alien's  country,  who  did  not 
sue  till  after  peace  was  made ;  it  was  held,  that  as  A  could  not  get  at 
his  funds  in  this  country  directly,  neither  could  he  do  it  by  endorsing 
the  bills  to  a  third  party,  who  must  have  been  cognisant  of  his  object, 
and  the  plaintiff  accordingly  could  not  recover. 

Willison  T.  Patterson,  7  Taunt.  439 ;  and  see  Brandon  v.  Curling,  4  East,  410. 

Where  bills  were  drawn  by  one  British  prisoner  of  war,  detained 
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(D)  What  Actions  Aliens  may  maintain,  te. 

in  Fnoce^  in  fisivour  of  another  on  a  British  subject  in  England,  and 
endorsed  by  the  payee  to  a  French  banker,  an  alien  enemy,  who  sued 
on  them  after  the  restoration  of  peace ;  it  was  held  by  the  Court  of 
Common  Pleas,  that  the  action  was  sustainable  under  the  peculiar 
dicmnstances  of  the  case,  since  the  bills  were  not  drawn  in  favour  of 
an  alien  enemy,  but  by  one  British  subject  in  favour  of  another,  upon 
a  British  subject ;  and  that  the  endorsement  conveyed  a  good  title  to 
the  plaintiff,  on  which  the  king  might  have  sued  during  the  war ;  and 
he  not  having  so  done,  the  plaintiff  might  sue  after  the  proclamation  of 
peace.        ' 

Antoiner.  Morehead,  6  Tannt.  237 ;  1  Marsh,  558,  S.  C. ;  and  see  Daubuz  ▼.  Moi»> 
head,  6  Taunt;  ^32 ;  Exp.  Boasmacker,  13  Ves.  71. 

The  plea  of  alien  enemy  is  a  bar  to  a  bill  for  reUef  in  equity,  as  well  as 
to  an  action  at  law :  but  it  would  seem  not  sustainable  to  a  mere  bill  for 
discoTery;  for,  as  an  alien  may  be  sued  at  law,  and  may  have  process 
to  compel  the  appearance  of  lus  witnesses,  so  he  may  have  the  benefit 
of  a  discovery. 

Albreeht  t.  Snsamann,  2  Yes.  &  B.  323.    /8  Story,  Eq.  PL  S  53. 9 

If  an  alien  enemy  comes  here  sub  salvo  conductu,  he  may  maintain 
an  action ;  so  if  an  alien  amy  comes  here  in  time  of  peace  per  licentiam 
iomini  reg-iSy  as  the  French  Protestants  did,  and  lives  here  sub  proiec^ 
tionej  and  a  war  afterwards  happens  between  the  two  nations,  he  may 
maintain  an  action,  for  suing  is  but  a  consequential  right  of  protection ;  (a) 
and  therefore  an  aUen  enemy , who  is  here  in  peace  under  protection,  may 
sue  a  bond;  altitr  of  one  commorant  in  his  own  country. 

Salk.  46,  pi.  1 ;  Wells  and  Williams,  Ld.  Raym.  282;  Post.  Cr.  Law,  186;  Bro. 
th.  Properties  p.  38.  (a)  Bot  an  alien  enemy,  who  has  such  protection,  must  plead  it. 
Taresl.  150;  Sylvesters  ease,  Ld.  Raym.  283.  [But  if  alienage  simply  be  pleaded, 
HttDot  necessary  to  reply,  that  the  plaintiff  is  not  an  alien  enemy.  2  Stia*  1082.] 
^Clarke  t.  Morey,  10  John.  69.  gf 

[It  hath  been  heretofore  holden,  that  an  alien  enemy  may  maintain  an 
action  in  this  country  for  the  recovery  of  a  right  claimed  to  be  acquired 
in  actual  war;  but  that  opinion  hath  since  been  overruled,  and  it  hath 
been  determined  in  the  Exchequer  Chamber,  that  by  the  municipal  law 
of  this  country  no  such  suit  can  be  supported. 

Reeoid  t.  Bettenham,  3  Bnrr.  1734 ;  1  Black.  R.  663 ;  Comu  ▼.  Blackburn,  Dougl. 
<19;  Anthem  t.  Fisher,  Dougl.  Ad.  30. 

An  alien  enemy,  prisoner  of  war,  is  not  entitled,  under  any  circum- 
stances, to  his  discharge  upon  a  habeas  corpus. 

Anon.,  2  Black.  R.  1324. 

I  Whether  an  aUen  enemy  bom,  who  is  a  prisoner  of  war,  can  main- 
tain an  action  in  the  courts  here,  does  not  appear  to  have  been  decided, 
though  judges  have  expressed  strong  opinions  in  the  affirmative.  In  a 
case  where  the  question  was  raised,  no  judgment  appears  to  hav^  been 
given.  But  where  a  native  of  a  state  in  amity  with  Great  Britain  was 
taken  prisoner  while  serving  on  board  an  enemy's  ship,  and  by  the  au- 
thority of  the  king's  officer  was  put  on  board  a  British  merchant  ship, 
then  in  want  of  hands,  and  did  lus  duty  like  the  rest  of  the  crew  on  the 
voyage  to  Great  Britain;  it  was  held  that  he  might  maintain  an  action 
for  wages  as  a  seaman  for  the  voyage.  || 

Maria  ▼.  Hall,  I  Tannt  33 ;  Sparenburgrh  v.  Bannatyne,  I  Boa.  &;  Pull.  163. 
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(E)  Of  pleading  Alienage. 

[A  foreigner  is  allowed  to  put  in  his  answer  to  a  bill  in  eqnily  in  his 
own  language,  but  a  sworn  translation  must  be  also  filed  with  it 

Simmonds  t.  Du  Barre,  3  Bro.  Ch.  R.  363. 

Interrogatories  for  the  examination  of  witnesses  who  are  foreigners 
must  be  in  English;  and  being  afterwards  translated,  their  answers  must 
be  translated  l^y  sworn  interpreters. 

Lord  Belmore  ▼.  AndenoH)  4  Bro.  Ch.  R.  90. 

E)  Of  pleading  Alienage. 

If  one  bom  in  Jersey,  or  elsewhere,  within  the  king's  obedience, 
brings  a  real  action,  and  the  tenant  pleads  that  the  demandant  is  an 
alien  bom  under  the  obedience  of  the  French  king,  and  out  of  the 
ligeance  of,  &c.,  the  demandant  may  reply  that  he  was  bom  at  such  a 
place  in  England,  within  the  king's  allegiance,  &c.,  and  such  hath  ever 
been  the  manner  of  pleading  in  such  case,  (a) 

Co.  Lit  129,  b;  7  Co.  26;  6  Co.  47;  9  Keb.  98;  Leon.  78,  79;  Carter,  50;  Rast. 
Ent  605 ;  quod  vid.  (a)  Qu,  If  the  best  method  would  not  be,  to  say,  bom  within  the 
king's  obedience,  vti:.  at,  &c.,  the  venue  laid  by  the  plaintiff  in  his  deolarationt 

In  an  assize  tempore  Jac.  1,  the  defendant  pleaded,  that  the  plaintiff 
was  bom  apud  E,  infra  regnum  Scotia  ac  intra  ligeantiam  dicti  d(h- 
mini  regis  regni  sui  ScotiXj  ac  extra  ligeantiam  dicti  domini  regis 
regnisuiJlngliae;  and  this  was  holden  no  good  plea,  because  it  referred 
Ugeance  and  faith  to  England,  and  not  to  ti^e  king. 

7  Co.  1.  9  i  Lit.  Rep.  96. 

In  debt  on  an  obligation,  which  was  for  payment  of  rent  reserved  by 
lease  for  years;  the  defendant  pleaded  the  32  H.  8,  c.  16,  and  that  he 
was  an  alien  artificer,  &c. ;  the  plaintiff  replied  that  he  was  no  alien 
artificer;  but,  having  laid  no  place  where  he  was  bom,  the  replication 
was  held  bad. 

Sid.  357,  Freeman  t.  King. 

The  defendant  pleaded  in  abatement,  that  the  plaintiff  was  an  aliea 

enemy,  bom  in  such  a  place  in  France ;  the  plaintiff  replied  that  he  is 

indigena,  and  bOm  at  such  a  place  in  the  kingdom  of  England,  et  non 

alienigena  modo  et /ormd  prout,  ^e.^  et  hoc  petit  quod  inquiratvr  per 

patriam :  upon  demurrer  to  this  replication,  it  was  holden  to  be  ill;  for 

that  the  plaintiff  did  not  rely  upon  the  first  part  of  it,  that  he  was  bom 

in  England,  and  so  conclude  with  an* averment,  that  an  issue  might  be 

taken  by  the  other  side,  viz.  that  he  was  not  bom  in  England,  and  that 

this  matter  might  be  triable  by  a  proper  visne;  but  here  he  hath  put 

alien  or  not  alien  in  issue,  viz,  non  alienigena  modo  et  form&y  which 

cannot  be  tried  for  want  of  a  visne;  and  therefore  judgment  was  given 

that  the  bill  should  abate. 

Cart]).  302,  Nicholas  ▼.  Powlet  But  see  Rast.  Ent  353;  Hem.  361 ;  Asht.  11  ; 
the  like  replications.  If  the  plaintiff  had  concluded  his  replication  with  an  ayerment 
oiUy,  the  negative  clause,  non  oHenirena,  had  been  only  smplusage,  and  helped  upon  & 
general  demurrer ;  so  resolved,  CanL  365,  Brodeck  v.  Briggs.     Vide  Comb.  318. 

Where  alienage  is  pleaded  in  abatement,  and  the  plaintiff  replies 
indigenaj  he  may  either  take  issue,  or  conclude  et  hocparatus  est  veri^ 
Jicare;  but  if  in  bar,  he  must  take  issue ;  and  this  is  the  reason  of  the 
difference  in  the  two  precedents  in  RastaL 

Comb.  3d4;  Fortes.  833;  jmt  Holt,  C.  J. 
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If  alienage  be  pleaded  to  an  alien  in  league,  it  must  be  pleaded  in 
abatement  or  disability  of  the  plaintiff;  but  if  it  be  to  an  alien  enemy, 
it  may  be  pleaded  either  in  abatement  or  in  bar  to  the  action,  because  it 
is  forfeited  to  the  king  as  a  reprisal  for  the  damages  committed  by  the 
dominion  in  enmity  with  him.  {a) 

Bro.  tit.  Denixen,  3, 10;  Rast  Ent  352,  605;  Cart.  49;  Co.  Lit  199,  a,  b.   (a)  Not 
to  be  pleaded  to  a  personal  action  without  alleging  the  plaintiff  to  be  an  enemy.  2  Stra. 
1082.     See  12  Mod.  125.    [In  an  action  by  an  alien  enemy  for  a  right  accjuired  in  actual 
war,  the  defendant,  it  seems,  may  avail  himself  of  the  objection  of  alienage  without 
•pedally  pleading  it    Anthon  t.  Fisher,  Dougl.  Ad.  30.]     ||  When  the  plaintiff  is  an 
alien  enemy  at  the  time  of  the  cause  of  action  arising,  this  may  be  given  m  evidence  on 
the  general  issue,  or  pleaded  in  bar ;  but  when  he  became  so  subseauently  to  the  accru- 
ing of  the  cause  of  action,  it  only  goes  to  his  disability  to  sue,  ana  mast  be  pleaded  in 
abatement.     Doug.  649,  note  132;  6  Term  R.  24;  15  East,  260;  3  Camp.  R.  152. 
Tlie  courts  will  not  in  general  allow  the  plea  of  alien  enemy  to  be  pleaded  with  any 
other  plea.     I  Bos.  &;  Pull.  222;  2  Bos.  &  Pull.  72;  12  East,  206;  10  East,  326. 
And  the  plea  being  disfavoured,  must  aver  that  the  plaintiff  was  born  in  a  foreign  country 
at  enmity  with  this  country,  and  came  here  without  letters  of  safe  conduct,  i  8  Term  R« 
16€.    If  the  plaintiff  being  an  alien  amy  at  the  commencement  of  the  suit,  afterwards 
in  the  eoniue  of  it  becomes  an  alien  enem^^,  and  this  appears  on  the  record,  judgment 
will  be  given  that  he  cannot  further  maintain  his  suit.    Le  Bret  v.  Papillon,  4  East, 
502.|    ySSee  Mumford  v.  Mumford,  1  Gall.  366.  gf 

[Alienage  cannot  be  pleaded  to  a  scire  facias  on  a  judgment ;  for  the 
plaintiff  having  been  admitted  to  be  able  to  recover  judgment,  cannot 
be  disabled  from  having  execution  upon  it  by  matter  which  was  pre- 
cedent to  it] 

West  V.  Sutton,  3  Lord  Raym.  853. 

II  And  where  the  plaintiffs  had  become  alien  enemies  since  the  verdict, 
the  court  refused  on  application  to  stay  the  judgment  and  execution, 
saying,  if  the  defendant  had  any  remedy  at  law,  he  might  avail  him- 
self of  it  || 

Taobiynen  ▼•  WHson,  9  East,  331 .  0  When  fhe  plaintiff  became  an  alien  enemy  after 
the  eommeneement  of  the  suit,  this  matter  was  allowed  to  be  pleaded  in  abatement. 
Bell  V.  Chapman,  10  John.  183;  1  John.  Ch.  R.  106;  but  when  he  beeomes  an  alien 
eaemj  after  judgment,  the  court  will  not  on  motion  set  aside  an  execution.  Buckley 
V.  Lyttle,  10  John.  117.    See  9  Cranch,  180.  gf 
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Ah  ambassador  (a)  is  a  person  sent  by  one  sovereign  prince  (i)  to 
another,  to  transact  ui  the  place  of  his  sovereign  such  matters  as  relate 
to  hoth  states.     The  manner  of  appointing  and  receiving  public  minis- 
ters, their  duty,  power,  and  privileges,  &c,  being  chiefly  regulated  by 
the  civil  law,  or  law  of  nations,  I  must  refer  to  other  books  for  those 
loatters,  and  shall  here  only  insert  what  seems  most  worthy  of  notice  in 
our  law  books ;  observing  that  our  law  herein  pays  the  greatest  regard 
to  rules  prescribed  by  the  civil  law  and  the  law  of  nations. 
(«)  Diflbranoe  between  ambassador  ordinary  and  eoLtiaoidinary.    MoUoy,  b.  i.,  e.  z. 
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Ambassadors. 

An  agent  represents  the  affairs  only,  but  an  ambassador  the  grandeur  of  his  master. 
Molloy,  lb.  /SThis  definition  in  the  text  is  not  exactly  correct  An  ambassador  is  a 
public  minister  sent  abroad  by  some  sovereign  state  or  prince,  with  a  legal  commission 
and  authority  to  transact  business  on  behalf  of  his  country  with  the  government  to  which 
he  is  sent.  Bouv.  L.  D.  h.  t.  ^  (6)  By  the  law  of  nations,  none  under  the  quality  of  a 
sovereign  prince  can  send  ambassadors.  lb.  And  it  is  said  by  Lord  Coke,  that  there 
can  be  no  ambassador  without  letters  of  credence  from  his  sovereign  to  another  that  hath 
a  sovereign  authority.  4  Inst.  153.  But  the  electors  and  princes  of  the  empire  send  or 
receive  ambassadors,  touching  matters  which  concern  their  own  territories.  Molloy,  lb. 
And  so  the  Hans  towns,  being  free  imperial  cities,  have  the  same  regalia  by  prescription 
or  grant  lb.  But  a  king  deprived  or  his  kingdom  and  royalty,  hath  lost  his  right  of 
legation.  Molloy,  bk.  i.,  b.  x..  $  5,  in  margin.  ||  Grotius  states  the  rule  that  none  but 
summi  imperii  eompota  inter  se  can  lawfully  send  ambassadors,  but  admits  exceptions  in 
the  case  of  civil  wars,  when  a  nation  is  so  divided  that  it  is  doubtful  where  the  ju$ 
imperii  resides,  or  where- two  claimants  contend  with  doubtful  right  for  the  succession. 
De  Jure  B.  et  P.  lib.  ii.,  c.  xviii.,$  ii.  3.  And  Bynkershoek,  in  such  cases,  ascribes  the 
power  of  sending  embassies  to  that  faction  which  has  the  ret  agendi  poteslaM^  and  thoe- 
fore  joins  with  Grotius  in  approving  the  censure  of  Tacitus,  Histor.  lib.  iii.,  c.  Ixxx.,  on 
the  violence  offered  by  Vespasian  to  the  embassy  of  Vitellius,  since  Vitellius  and  the 
senate  then  held  the  chief  power  of  the  state ; — but  had  Vespasian  sent  ambassadors  to 
Vitellius,  they  would,  says  Bynkershoek,  have  been  only  the  messengers  of  rebellions 
subjects,  who  have  clearly  no  authority,  according  to  the  law  of  nations,  to  send  embas- 
sies to  their  sovereign,  as  he  shows  with  reference  to  instances  in  modem  history. 
Bynk.  Quest  Jur.  Pub.  lib.  ii.,  c.  iii.  A  sovereign  de  facto  enjoys  this  right  without 
reference  to  his  title.  lb.  And  this  author  extends  it  to  municipalities  and  provinces 
having  competency  to  transact  those  matters  which  their  embassy  concerns.  He  even 
sneers  at  the  punctilio  of  Queen  Elizabeth  in  refusing  to  receive  an  embassy  from  the 
Duke  of  Alba,  the  object  of  the  embassy  being  to  obtam  the  restoration  of  a  sum  plun- 
dered, lb.  p.  207;  and  see  Wicquefort  Ambassadeur,  lib.  i.  §  S.Q  If  sent  from  a  king 
or  absolute  potentate^  though  in  his  letters  of  credence  he  is  termed  an  agent  or  nundusj 
yet  1^  is  an  ambassador  or  legate.  4  Inst  153.  Ambassadors  were  sent  to  the  pope, 
being  a  temporal  prince,  and  also  his  ambassadors  received  here,  who  were  sworn  not 
to  attempt  any  thing  prejudicial  to  the  king  or  kingdom.    4  Inst  156. 

An  ambassador  cannot,  as  procurator,  exhibit  a  bill  in  our  courts  for 
a  certain  number  of  his  fellow-subjects,  without  an  authority  from  them; 
for  every  procurator  must  sue  in  the  name  of  the  principal,  and  cannot 
be  such  without  his  allowance ;  nay,  the  king  cannot  make  a  procurator 
for  all  his  subjects,  without  their  consent,  nor  would  a  release,  sentence, 
or  discharge  against  such  a  one  be  a  discharge  against  the  principal : 
also  the  office  of  an  ambassador  doth  not  imply  a  private  procuration, 
but  for  the  public ;  and  not  for  a  particular  subject,  otherwise  than  it 
concerns  the  king  and  his  ministers  to  protect  him  in  foreign  kingdoms 
in  nature  of  a  negotiation  of  state ;  and  therefore,  though  he  may  pro- 
secute and  defend  for  a  private  subject  at  the  council-tabl6,  which  is  a 
court  of  state,  yet  when  he  comes  to  settled  courts  he  must  observe  the 
essential  parts  of  their  proceedings. 

'    Hob.  78,  113, 114.    Don  Diego  Servient!  de  Acuna,  the  Spanish  ambassador,  and 
Sir  Richard  Bingley. 

In  the  bishop  of  Ross's  case,  ann.  13  Eliz.,  the  question  being  an 
UgatuSy  qui  rebellionem  contra  principem  ad  quern  legatus  concitaSj 
legati  privilegiis  gaudeaty  et  non  ut  hostis  posnis  subjactaty  it  was 
resolved  he  had  lost  the  privilege  of  an  ambassador,  and  was  subject  to 
punishment. 

4  Inst.  152;  Molloy,  b.  1,  c.  10,  $  9,'S.  C;  cited,  and  said,  that  ambassadors  can- 
not, by  the  law  of  nations,  be  defended  when  they  act  against  the  state,  or  person  of  the 
kins  with  whom  they  reside ;  and  vide  3  Bulst  28,  and  Roll.  Rep.  185,  in  which  last 
booK,  the  king's  attorney  makes  a  difference  between  a  conspiracy  to  kill  the  king  and 
other  treasons  committed  by  an  ambassador. ySAn  amoassador  or  other  foreign 
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'miniBter  u  not  amenable  to  the  laws  of  the  nation  to  which  he  is  sent    State  t.  De  La 
Font,  1  N.  &  M.  317;  Respublica  ▼.  De  Longchamps,  1  Dall.  117;  Hx  parte  CabT6ra» 
1  W.  G.  C.  R.  232 ;  United  States  ▼.  Ortega,  1 1  Wheat.  467 ;  United  States  y.  Benner, 
1  Bald  240.    Should  any  public  minister  insult,  or  openly  attack^  the  government)  or 
Tiolate  its  laws,  he  may  be  suspended,  or  application  may  be  made  to  his  sovereign  for 
hts  lecail,  or  he  may  be  required  to  depart  out  of  the  country  within  a  reasonable  time. 
1  Kent,  Com.  38,  2d  ed.  ^    ||  On  the  much  contested  question  as  to  an  ambassador's 
ertminal  responsibility  to  the  courts  of  the  country  where  he  resides,  the  authorities  of 
oar  common  law  are  not  quite  in  accordance  with  the  writers  on  the  law  of  nations, 
though  the  practice  of  this  countrv  has,  in  almost  all  instances,  conformed  to  the  prin- 
ciples laid  down  by  the  latter.    The  jurists  who  treat  of  tbejiM  gentium,  with  one  con- 
aoit  allow  to  the  government  to  which  the  ambassador  is  sent,  all  such  proceedings 
sgainsthim  in  case  of  his  criminal  machinations  against  the  state  as  are  justified  by 
principles  of  teff''-defenee  or  preservation.    If  he  engages  in  hostile  attempts  with  open 
wfoe,  he  may  be  repelled  with  force  as  an  open  enemy,  and  his  life  may  be  taken,  if 
oecessaxy,  to  suppress  his  plots.    If  he  is  detected  in  secret  conspiracies,  he  may  be 
arrested  and  examined,  and  his  papers  seized,  and  his  person  confined  as  long  as  the 
iBKemtj  of  the  case  requires  it     But  when  the  danger  and  necessity  are  past,  or  in 
eases  of  crimes  not  affecting  the  state,  (however  atrocious,^  where  such  danger  and 
neoeasity  never  exist,  these  writers  are  unanimous  in  asserting  the  ambassador's  im- 
monity  from  all  proceedings  for  mere  purposes  of  puniehment ;  for  as  Grotius  expresses 
it,  **ieewita$  Ugatorum uiiHlaii  qumexpfena est prseponderat /'  besides  that  the  deserved 
poniahment  may  be  obtained  through  the  medium  of  the  ambassador's  own  sover^^, 
or  if  he  refuses  it,  may  be  a  just  cause  of  war.   Grotius  de  Jure  B.  et  P.  lib.  ii.,  c.  xviii., 
de  leffationum  jare.   Vattel,  b.  iv.,  c.  vi.,  enforces  the  same  principles  by  cogent  reason- 
otga  drawn  from  the  necessity  of  an  ambassador's  general  exemption  from  municipal 
Jaw;  and  Bynkershoek,  de  Fbro  Legatorum,  c.  xvti.,  xviii.,  xix.,  ransacks  ancient  and 
modern  history  for  examples  bearing  on  the  question,  which  certainly  show  the  piepon- 
derating  usage  of  nations,  ancient  and  modern,  to  be  consistent  with  the  principles  of  the 
abore  writers ;   though  some  instances  of  punishment  are  not  wantinff,  as  that  mentioned 
by  Livy,  lib.  xxv.,  c.  vii«,  of  the  Tarentine  envoys,  and  by  Sallust,  Bell.  Jugurth.  o.  35, 
aod  others.    On  the  other  hand,  among  our  own  text  authorities,  Lord  Coke  broadly 
aaaeits,  (4  Inst.  153, 001/,  p.  219,)  that  an  ambassador  may  be  tried  as  a  private  alien 
fi)r  treaaon,  felony,  aoultery,  or  any  other  crime  against  the  law  of  nations^-a  doctrine 
which  would  render  him  liable  for  all  such  offences  against  municipal  law  as  are  mala 
^A  K,  including  every  criminal  ficaud.    Lord  Coke  cites  no  authonty  for  his  position, 
whidi  is  quite  collateral  to  the  case  of  Pallache,  of  which  he  is  then  treating.    Sir 
Matthew  Hale,  1  Hist.  PI.  C.  99,  expresses  himself  doubtfully  as  to  an  ambassador's 
hability  to  punishment  as  a  traitor  for  treasonable  machinations,  bnt  holds  him  clearly 
aioeoable  for  other  capital  offences,  as  rape,  murder,  &c.,  on  the  technical  gronnd  that 
the  iadictraent  runs  eonlrdpaeem  regis  only,  and  not  contra  ligeantisBsuadebitunu  Foster 
ia  clear  that,  as  to  stale  crimes,  ambassadors  are  to  be  considered  at  worst  but  as  enemies 
aabject  to  the  law  of  nations,  never  as  traitors  subject  to  the  municipal  law,  unless,  per- 
haps, in  case  of  attempts  against  the  king's  life — a  distinction  also  adopted  by  Black- 
atone,  b.  i.,  c.  vii.,  upon  the  authority  of  a  statement  of  Sir  Francis  Bacon  as  counsel, 
ia  1  Roll.  Rep.  185,  and  State  Tri.  vol.  ii.  p.  881.    Foster,  however,  is  clearly  of  the 
opinion  of  Lord  Hale  with  respect  to  murder  and  other  offences.    The  only  instance 
wiiicfa  appears  in  our  books  in  accordance  with  these  doctrines,  (for  Pallache's  case, 
4  Inst.  152,  and  3  Bulst.  27,  is  no  authority  one  way  or  the  other,  since  whether  an 
ambassador  or  not  Twhich  was  doubtful)  his  offence  did  not  amount  to  piracy,  and  there- 
ibre  he  was  not  triaole,)  is  that  of  the  Portuguese  ambassador's  brother,  Don  Pantaleone 
de  Sa,  who  was  tried  and  beheaded  for  murder  during  the  protectorate,  1654.     (See  the 
ease  at  length,  Stat.  Tri.  v.  5,  462.)    This  person,  as  appears  from  the  account  of 
Doctor  Zonch,  one  of  the  commissioners  appointed  to  try  him,  (see  the  preface  to  his  tract 
Sobdio  muBsiionis  de  LegcUi  deHnquentis  eotnpetente  Judieio,  5  Sta.  'rri.  482,)  was  not 
himself  mvested  with  any  ambassadorial  character,  though  Hume,  vol.  vii.  237,  errone- 
ously states  him  to  have  been  joined  in  the  commission  with  his  brother.    The  case  is 
not  therefore  an  example  of  the  punishment  of  an  ambassador;   though  it  must  be 
admitted  that,  as  part  of  the  ambassador's  retinue,  the  individual  would,  according  to 
Grotins,  Vattel,  and  Bynkershoek,  be  entitled  as  a  comes  legati  to  the  same  immunity  as 
the  ambassador  himself, — and  the  threats  (^violence  by  which  Cromwell  compelled  the 
ambassador  to  deliver  him  up,  were  contrary  to  the  express  authority  of  Grotius,  that  a 
person  in  the  retinue  of  an  ambassador  committing  the  gravest  delinquency  ought  only 
to  be  demanded  at  his  handsj  hot  not  taken  by  force.    Lord  Hale  mentions  the  case  in 
Vol.  L— 28  T 
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snnport  of  his  doctrine  abore  stated : — ^neither  Foster  nor  Blackstone  eondesoend  to 
notice  it    Bynkershoek  mentions  the  fact  without  comment,  de  Foro  Legatorum,  c.  17. 
Clarendon  calls  it  an  '*  exemplary  piece  of  justice,"  which  it  might  be,  and  nevertheless 
be  contraiT  to  the  voluntary  law  of  nations.  Hume,  vol.  vii.  237,  and  Burnet,  Hist,  own 
Times,  vol.  1,  consider  it  as  a  violation  of  that  law ;  and  though  it  appears  to  have  been 
quoted  by  the  Emperor  of  Germany  as  a  precedent  to  justify  carrying  off  an  offensiTe 
plenipotentiary  from  a  congress  at  Cologne,  (5  Sta.  Tri.  486,)  yet,  perhaps,  considering 
the  period  and  circumstances  of  the  case,  and  the  weak  condition  of  Portngal,  which 
was  then  purchasing  a  peace  of  Cromwell,  it  hardly  affords  a  very  authoritative  deeisioq 
even  as  to  the  responsibility  of  an  ambassador's  attendant  for  an  atrocious  crime  against 
natural  law ;  and  as  to  the  case  of  an  ambassador  himself,  or  of  a  crime  against  the 
state,  it  clearly  affords  no  precedent  at  all.    YtXtei^iibiaup., $  124,  mentions  an  instance 
from  Sully's  Memoirs,  vol.  vi.,  c.  1,  of  a  French  gentleman  in  the  suite  of  the  Duke  de 
Sully,  (then  Marquis  de  Rony,)  ambassador  in  England,  who,  having  committed  a  mur- 
der, was  tried  by  the  ambassador  and  some  gentlemen  of  the  embassy,  and  found  guilty, 
and  sentenced  to  lose  his  head,  and  afterwards  delivered  up  to  the  English  for  execution 
—4  proceeding  which  Vattel  appears  to  approve,  since,  though  he  admits  the  right  of 
trial,  he  pronounces  an  ambassaidor  to  have  no  power  to  execute  a  criminal  in  the  country 
where  he  officiates.    The  case  of  the  Bishop  of  Ross  in  the  text  is  merely  an  opinion  of 
the  civilians  consulted,  for  no  Judicial  proceedings  were  taken  against  the  bisho)),  who 
was  sent  to  the  Tower,  and  afterwards  ordered  to  dep^irt  the  kingdom.    6  Sta.  Tri.  501, 
503.    Similar  instances  of  restraint  and  dismistal  (but  none  ofpumshmeni)  have  occurred 
from  the  earliest  periods  of  our  history  down  to  the  seizure  of^the  Count  Gyllenberg  the 
Swedish  minister,  and  his  papers  in  1716;  (see  them  collected,  5  Stat  Tn.  499;)  and 
they  fall  strictly  within  thejprmciple  of  prevention,  as  stated  above  from  the  writers  on 
the  law  of  nations.     Even  Cromwell  himself,  when  his  life  was  conspired  against  by 
the  French  minister  De  Bas,  who  refused*  on  the  ground  of  privilege  to  ansvirer  interro- 

5 stories  of  the  council,  contented  himself  with  ordering  the  minister  to  depart  the  kin^ 
om  in  forty-eight  hours,  (see  the  case  stated  from  Wicquefort  and  Thurloe  in  5  Sta.'Hi. 
613,)  as  Queen  Elizabeth  had  done  in  the  case  of  a  similar  conspiracy.  See  Camden, 
Eliz.  Ann.  1587.||  /i  Provision  is  made  by  act  of  congress  for  the  protection  of  ambas- 
sadors.   Vide  po8t,  0 

If  A  is  sent  as  ambassador  of  the  king  of  Morocco  to  the  States,  and 
by  them  accepted  as  an  agent,  and  there  being  war  between  the  king 
of  Morocco  and  the  king  of  Spain,  the  king  of  Morocco  makes  a  com- 
mission to  A  to  take  Spaniards,  and  their  goods ;  and  the  king  of  Eog- 
land  grants  him  letters  of  safe  conduct  as  a  public  minister,  and  the 
States  license  him  to  levy  men,  to  furnish  ships,  &c.;  and  there  being  a 
league  between  England  and  Spain,  and  England  and  the  States,  and 
war  between  Spain  and  the  States,  A  takes  at  the  Canaries  a  Spanish 
ship  laden  with  goods,  and  by  stress  of  weather  is  driven  to  Plymouth, 
he  shaU  not  be  tried  as  a  pirate  here ;  (a)  for  by  the  law  of  nations  an 
ambassador  ought  to  be  safe  and  sure  in  every  place.(6) 

4  Inst.  153.  Resolved  in  Pallache's  case,  by  the  Cb.  Just.,  Master  of  the  Rolls,  and 
the  Judge  of  the  Admiralty,  upon  a  reference  to  them  by  the  Lords  of  the  Council  upon 
the  prayer  of  the  Spanish  ambassador,  to  proceed  against  him  as  a  pirate  upon  the  stat 
38  H.  8,  c.  15 ;  Roll.  Rep.  175 ;  S.  C.  cited ;  3  Bulst.  27, 28 ;  S.  C.  cited,  (a)  But  per 
Roll.  Rep.,  it  was  agreed  by  the  civilians,  that  he  ought  to  proceed  etviliUr  for  the  goods, 
because  tn  moIo  amid ;  and  3  Bulst  29.  A  suit  being  in  the  Court  of  Admiralty  against 
several  merchants  that  had  bought  goods,  the  civilians  held,  because  they  were  bought 
tn  io/o  amiei,  proceeding  might  oe  ror  them  in  the  Court  of  Admiralty;  and  it  is  said* 
that  accordingly  the  court  denied  a  prohibition:  But,  per  4  Inst.  154,  thougrh  this  was 
the  opinion  of  some  of  the  civilians  in  Pallache's  case,  yet  the  contrary  had  been  re- 
solved, 2  Jac.  1.  II  (6)  But  Pallache*s  case  seems  to  have  been  decided  on  the  grroimd 
that,  whether  he  were  an  ambassador  or  not,  his  acts  did  not  amount  to  piracy,  because 
there  was  enmity  between  his  master  the  king  of  Morocco  and  the  king  of  Spain,  and 
one  enemy  cannot  be  a  felon  for  taking  the  gfo^s  of  another  enemy.) 

If  a  man  that  is  banished  is  sent  ambassador  to  the  place  from  w^hidbi 
he  is  banished;  he  cannot  be  detained  or  offended  there,  (c) 
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.  4  Imt  I53,  {  (e)  But  it  is  clear  that  the  eovereign  of  such  individual  miji^ht  refuse  to 
leceive  him  as  ao  enVoy ;  and  if  he  afterwards  came  into  the  country,  he  might  he  dealt 
with  88  a  subject.  In  France,  the  government  refuses  to  admit  native  subjects  as  minis- 
ters of  foreign  powers.  Vattel,  b.  iv.,  c.  viii.,  s.  112;  and  in  1681,  the  states-general  of 
HoUaod  passed  a  decree,  refusing  to  receive  as  ambassador  or  minister  any  native  sub- 
ject, except  on  condition  of  his  retaining  his  character  of  subject,  both  as  to  civil  and 
criminal  jurisdiction.  Bynkershoek,  de  Foro  Le^torum,  c.  xi.  And  I  believe  the 
practice  of  the  British  government  is  asainst  receiving  native  subjects  in  such  capacity; 
it  eeems  they  refused  to  receive  Sir  B.  Thompson,  Count  Romford,  as  minister  from  the 
elector  of  Bavaria.  5  Sta.  Tri.  504.  If  a  sovereign,  however,  does  admit  such  subject 
as  an  envoy,  and  without  any  condition  expressed,  Vattel,  ubi  auprd^  considers  that  his 
character  of  subject  is  suspended,  and  that  he  is  entitled  to  all  the  immunities  of  an  am* 
hassador.]  ^The  recoffoition  by  the  president  of  the  United  States  of  a  person  as  a 
foreign  minister  is  conclusive  on  the  judiciary,  as  to  the  character  of  such  person.  U. 
S.  V.  Ortega,  4  W.  C.  C.  R.  531 ;  Torlade  v.  Barrozo,  1  Milea,  366.^^ 

A  bill  was  exhibited  in  Chancery  against  one,  then  ambassador  at  the 
court  of  Spain :  an  order  was  obtained,  that  all  proceedings  should 
cease  until  his  return  from  his  embassy;  and,  on  motion  to  discharge 
the  order,  it  was  agreed  on  debate,  that  a  protection  lies  for  an  ambas- 
sador, quia  pro/eciuricSf  or  quia  moraturuSj  and  thaX  at  law  he  may 
cast  an  essoin  for  a  year  and  a  day,  and  may  afterwards  renew  it  if 
occasion  continues ;  and  the  court  ordered  the  proceedings  to  stay  for 
a  year  and  a  day,  unless  the  defendant  should  sooner  return  into 
England. 

2  Yem.  317,  Pilkington  v.  Stanhope.  Formerly  it  was  held  treason  to  kill  the  king's 
imbassador.  Vide  3  Inst  8 ;  vide  Co.  Lit.  130. 

If  a  foreign  ambassador  (being  pro-rex)  committeth  a  crime  which  is 
eanirajus  gentium,  as  treason,  felony,  adultery,  &c.,  he  loses  the  privi- 
lege and  dignity  of  an  ambassador,  and  may  be  punished  here  as  any 
other  private  aUen,  and  is  not  to  be  remanded  to  his  sovereign  but  of 
courtesy.(a) 

4  Inst  153,  MoUoy,  b. !.,  c.  x.,  §  13.  Same  rule  cited,  Roll.  R.  175.  Same  mle  agreed 
by  the  civilians.  So,  3  Bulst  28 ;  Hawk.  P.  C.  51,  S.  P.;  Post  Cr.  L.  187,  188.  [In 
the  case  of  the  King  against  Guerchy,  the  attorney-general,  under  the  direction  of  the 
Court  of  K.  B.,  granted  a  noH  prosequi  on  an  indictment  against  the  French  ambassa^ 
dor  for  an  attempt  to  assassinate  M.  D'Eon.  It  does  not  appear  from  the  report  whether 
this  directioii  was  given  upon  the  naked  ground  of  the  defendants  protection  from  his 
character  as  ambassador,  or  whether  the  judgment  of  the  court  were  not  influenced  by 
the  special  circumstances  of  the  case,  which  induced  a  snspicion  that  the  prosecution 
was  a  gross  calumny  upon  the  defendant,  and  instituted  and  tept  on  foot  merely  for  the 
pojpose  of  defaming  him.  1  Black.  R.  545.]  ||  (a)  See  note  on  this  subject,  ttiprd, 
p.  217.| 

So,  upon  contracts  which  are  good  jure  gentium^  he  must  answer. 

4  Inst  153.  But  in  Molloy,b.  i.,  c.  x.,  $  16,  it  is  said,  that  most  certainly  by  the  civil 
law,  his  movables,  which  are  accounted  an  accession  to  his  person,  cannot  be  seia^ 
on  as  a  pledge,  or  for  payment  of  debt,  though  by  leave  of  the  king  or  state  where  he 
resides ;  for  all  coercion  ought  to  be  far  from  an  ambassador,  as  well  that  which  touches 
his  necessaries  as  his  person :  if,  therefore,  he  hath  contracted  a  debt,  he  is  to  be  called 
upon  kindly ;  and  if  he  refiises  payment,  letters  of  request  are  to  go  to  his  master,  so 
that  the  same  coarse  may  be  taken  with  him  as  with  debtors  in  another  territory ;  and 
notice  is  taken  of  the  opinion  of  ray  Lord  Coke,  which  seems  to  the  contrary ;  and 
3  Balstr.  28,  it  is  agreed  by  the  civilians,  that  the  person  of  an  ambassador  cannot  be 
arrested.  [Ah  ejectment  brought,  and  left  at  the  house  of  the  ambassador,  conceived 
no  breach  of  privilege  in  the  case  of  Mens.  Colbert  for  York  House.  M*  28,  Car.  2,  B.  R. 


mimsters  free  from  civil  proceedings  for  debts  and  contracts,  &c.,  in  the  ordinary  courts, 
vnless  in  case  of  miniators  trading.  See  Grotius  de  Jure  B.  et  P.,  lib.  ii.,  c.  xvii.,  §  9, 10 
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Bynkeishoek  de  Foro  Legatoram,  c.  z.,  xiv. ;  Vattel,  b.  iv.,  c.  viii.  And  tbis  was  the 
rule  of  our  common  law  before  the  statute  of  Anne,  which  is  only  declaratory.  Com. 
Big.  Jimbassadorl  (B ;)  Ca.  temp.  Talbot,  280.||  jB  By  the  judiciary  act  of  1789,  s.  13, 
1  Story's  L.  U.  S.  58,  exclusive  jurisdiction  is  given  to  the  Supreme  Court  of  the  United 
States,  of  suits  or  proceedings  against  ambassadors,  or  other  public  ministers,  or  their 
domestics  or  domestic  servants,  as  a  court  of  law  can  have  or  exercise  consistently  with, 
the  law  of  nations;  and  original,  but  not  exclusive  jurisdiction  of  all  suits  brou^t  by 
ambassadors  or  other  public  ministers,  and  in  which  a  consul  or  vice-consul  shall  be  a 
party.    Vide  CourU  rf  the  United  States,  ff 

But  if  a  thing  be  only  malum  prohibitum  by  act  of  parliament,  pri" 
vate  law  or  custom  of  the  realm,  and  not  malum  in  se  jure  geniiufn, 
nM  contra  Jus  gentium^  an  ambassador  residing  here  shall  not  be 
bound  by  it. 

4  Inst.  153 ;  Molloy,  b.  i.,  c.  x.,  $  13.  Same  rule  cited.  Roll.  R.  175<  The  same  rule 
agreed  by  the  civilians.  ||  Lord  Coke,  in  the  passage  in  the  text,  must,  it  would  seem, 
be  understood  to  mean  that  an  ambassador  is  not  amenable  to  the  ordinary  tribunals  of 
the  country  for  breach  of  mere  positive  institutions;  for  that  he  is  bound  by  them^  and 
held  by  the /im  gentium  to  observe  them,  clearly  appears  from  the  writers  on  that  law. 
Vattel  lays  it  down  that  his  independency  does  not  excuse  him  from  conforming  to  the 
laws  and  customs  of  the  country  in  all  his  external  actions,  so  far  as  they  are  uncon- 
nected with  the  object  of  his  mission  and  character;  and  he  instances  the  cases  of 
prohibitions  to  pass  in  a  carriage  near  a  powder  magazine,  or  over  a  bridge,  or  to  inspect 
the  fortifications  of  a  town,  which  an  ambassador  is  bound  to  respect.  Vattel,  b.  iv., 
o.  vu.,  $  93.0 

And  now  by  the  7  Ann.  c.  12,  it  is  declared,  "that  all  writs  and  pro- 
cesses that  shall  at  any  time  be  sued  forth  or  prosecuted,  whereby  the 
person  of  any  ambassador,  or  other  public  minister  of  any  foreign  prince 
or  state,  authorized  and  received  as  such  by  her  majesty,  her  heirs  or 
successors,  or  the  domestic  servant  of  any  such  ambassador,  (a)  or  other 
public  minister,  may  be  arrested  or  imprisoned,  or  his  or  their  goods  or 
chattels  (6)  may  be  distrained,  seized,  or  attached,  shall  be  deemed  and 
adjudged  to  be  utterly  null  and  void. 

7  Ann.  e.  12.  (a)  A  certificate  that  the  person  was  a  menial  servant,  not  good. 
Barnes,  370.  ySThe  eomites  of  a  public  minister,  or  those  in  his  train,  partake  of  his 
inviolability.  Respublica  v.  De  Longchamps,  1  Dall.  117;  1  Bald.  340.  g^  On  motion 
to  supersede  a  process  on  this  statute,  the  court  held,  that  it  was  not  necessary  to  show 
that  ne  actually  lived  in  the  house,  but  that  he  must  show  the  nature  of  his  ofiiee,  that 
tiie  court  may  judge  of  it;  also  that  he  is  not  such  a  one  as  comes  within  the  descrip- 
tion of  any  of  the  statutes  against  bankrupts.  Fitzgib.  200 ;  2  Stra.  797 ;  Ld.  Raym. 
I5S4;  Ca.  tem.  Hardw.  3,  4;  3  Burr.  1677;  see  10  Mod.  4,  5.  [He  must  also  swear 
to  tbe  actual  performance  of  the  service.  3  Burr.  1731.  But  where  one  swore  posi- 
tively to  an  actual  engagement  as  English  secretary  to  the  Bavarian  minister,  and  to  the 
actual  performance  of  that  employment,  the  Court  of  K.  B.  thought  themselves  bound 
to  allow  his  privilege,  though  it  appeared  that  he  had  formerly  been  a  trader,  and  there 
were  several  other  suspicious  circumstances.  3  Burr.  1478.  Lord  Mansfield  was  clear, 
that  an  oflliciating  land  waiter  at  the  custom-house  could  never  be  esteemed  a  bond  Ade 
domestic  of  a  foreign  minister.  1  Burr.  401 .  Nor  can  a  purser  of  a  man-of-war.  3  ^  ils. 
33.  Nor  a  trader  residing  at  his  own  house,  his  supposed  master  being  abroad.  Barnes, 
374.  Nor  can  an  ambassador  take  one  into  his  service  for  the  purpose  of  screening  him 
from  his  creditors.  3  Burr.  1676.  Therefore,  the  person  claiming  privilege  must  swear 
th^t  he  was  in  the  service  at  the  time  of  the  arrest  4  Burr.  2015.  Qu.  Whether  an 
ambassador  can  retain  one  in  the  character  of  physician  1  lb.  A  secretary  to  a  fcnreini 
minister  is  privileged,  thougfh  his  name  be  not  registered  in  the  office  of  either  of  the 
secretaries  of  state,  the  statute  requiring  that  only  for  the  purpose  of  proceeding  against 
the  parties  criminally.  3  Term  R.  79 ;  4  Hurr.  2017,  S.  P.  Therefore,  though  his  name 
be  not  registered,  the  eheriff  must  execute  the  process,  notwithstanding  the  production 
of  a  certificate.  1  Wils.  20.]  |  This  last  passage  is  unintelligible ;  and  the  report  is 
hardly  less  so :  the  meaning  appears  to  be,  that  if  the  party  is  not  registered,  the  sheriff 
should  execute  the  process,  since  he  cannot  harm  himself  in  so  doing,  {b)  Where  a  ser- 
vant of  an  ambassador  residing  in  a  private  house,  not  the  ambassador's,  and  let  out  a 
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put  of  it  in  lodgings,  it  was  held  that  his  goods  in  such  house  were  not  exempt  front 

diBtress  for  poor's  rate,  sach  goods  being  in  no  way  necessary  for  the  convenience  of  the 

ambassador.    NoTello  ▼.  Towffood,  1  Bam.  &  0.  554.||    ySThe  act  of  congress  of  April 

30, 1709,  enacts — $  25.  That  ifany  writ  or  process  shall,  at  any  time  hereafter,  be  sued 

forth  or  prosecuted  by  any  person  or  persons,  in  any  of  the  courts  of  the  United  States, 

or  in  any  of  the  courts  of  a  particular  state,  or  by  any  judse  or  justice  therein,  respect* 

iTelj,  whereby  the  person  of  any  ambassador  or  other  public  minister,  of  any  foreign 

prince  or  state,  authorized  and  received  as  such  by  the  president  of  the  United  States, 

or  any  domestic  or  domestic  servant  of  any  such  ambassador  or  other  public  minister, 

may  be  arrested  or  imprisoned,  or  his  or  their  goods  or  chattels  be  distrained,  seized,  or 

attached,  SQch  writ  or  process  shall  be  deemed  and  adjudged  to  be  utterly  null  and  void, 

to  all  uitents,  construction,  and  purposes,  whatsoever. — ^|  36.  That  in  case  any  person 

or  persons  shall  sue  forth  or  prosecute  any  such  writ  or  process,  such  person  or  persons, 

•nd  all  attorneys  or  solicitors  prosecuting  or  soliciting  in  such  case,  and  all  officers 

executing  any  soch'writ  or  process,  being  thereof  convicted,  shall  be  deemed  violators 

of  the  laws  of  nations  and  disturbers  of  the  public  repose,  and  imprisoned  not  exceeding 

three  years,  and  fined  at  the  discretion  of  the  court :  Provided^  nevertheless.  That  no  citi- 

KD  or  inhabitant  of  the  United  States,  who  shall  have  contracted  debts  prior  to  his 

entering  into  the  service  of  any  ambassador  or  other  public  minister,  which  debts  shall 

be  still  dae  and  unpaid,  shall  have,  take,  or  receive,  any  benefit  of  this  act;  nor  shall 

eny  person  be  proceeded  against  by  virtue  of  this  act,  for  having  arrested  or  sued  %ny 

other  domestic  servant  of  any  ambassador  or  other  public  minister,  unless  the  name  of 

>neh  servant  be  first  registered  in  the  office  of  the  secretary  of  state,  and  by  such  secre- 

tuy  truismitted  to  the  marshal  of  the  district  in  which  congress  shall  reside,  who  shall, 

vpon  receipt  thereof,  affix  the  same  in  some  public  place  m  his  office,  whereto  all  per- 

*eo8  may  resort  and  take  copies  without  fee  or  reward .---$  37.  That  if  any  person  shall 

riohte  any  safe  conduct  or  passport  duly  obtained,  and  issued  under  the  authority  of  the 

United  States,  or  shall  assault,  strike,  wound,  imprison,  or  in  any  other  manner  infract 

the  law  of  nations,  by  offering  violence  to  the  person  of  an  ambassador  or  other  public 

Bunister,  such  person  so  offending,  on  conviction,  shall  be  imprisoned  not  exceeding 

^iuee  years,  ana  fined  at  the  discretion  of  the  court  ^ 

"Provided,  that  no  merchant  or  other  trader  whatsoever  within  the 
description  of  any  of  the  statutes  against  bankrupts,  who  hath  or  shall 
put  himsqlf  into  the  service  of  any  such  ambassador  or  public  minister, 
shall  have  or  take  any  manner  of  benefit;  and  that  no  person  shall  be 
proceeded  against  as  having  arrested  the  servant  of  an  ambassador  or 
public  minister,  by  virtue  of  this  act,  unless  the  name  of  such  servant  be 
first  registered  (a)  in  the  office  of  one  of  the  principal  secretaries  of  state, 
and  by  such  secretary  transmitted  to  the  sheriffs  of  London  and  Middle- 
sex  for  the  time  being,  or  their  under-sheriffs  or  deputies ;  who  shall, 
upon  the  receipt  thereof,  hang  up  the  same  in  some  public  place  in  their 
offices,  whereto  all  persons  may  resort  and  take  copies  thereof  without 
fee  or  reward. 

[(a)  If  not  actually  a  servant,  though  his  nanta  be  registered,  he  is  not  within  the  act. 
mg.200.] 

**The  persons  who,  by  suing  out  writs,  &c.,  violate  this  law,  which  is 
declared  a  public  act,  to  be  punished  at  the  discretion  of  the  two  chief 
justices  and  lord  chancellor,  or  any  two  of  them.'' 

^Foreign  consuls  are  liable  to  be  sued  in  civil  and  criminal  cases  in 
the  Supreme  Court  of  the  United  States.  Const,  of  U.  S.,  art.  3,  s.  2, 2 ; 
and  when  they  are  defendants,  the  jurisdiction  of  that  court  has  been 
deemed  exclusive. 

Rawle  on  the  Const.  222,  223;  Story  on  Cbnst.  §  1654;  Serg.  Const.  Law,  235; 
1  Kent,  Com.  41  to  44 ;  1  Binn.  143;  2  Dall.  297. 9^ 

One  protected  by  the  Genoese  ambassador  brought  a  bill  in  Chancery, 
and  was  ordered,  though  after  an  answer  put  in,  (A)  to  give  security  to 
answer  the  costs,  in  the  same  manner  as  if  he  were  a  foreigner ;  (c)  be- 

j  2 
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cause,  by  the  above  statute,  all  processes  against  ambassadors  and  their 
servants  are  made  void;  so  that  if  the  bill  should  be  dismissed,  no 
process  could  issue  against  him. 

Abr.  Eq:  350,  pi.  4.  Goodwin  and  Archer,  Paach.  1729 ;  3  Wil.  Rep.  453.  And  a 
like  order  said  to  be  made  b]^  my  Lord  Cowper,  after  answer  put  in,  Trin.  1709,  between 
Barret  and  Buck,  (b)  But  it  has  been  denied  in  the  Exchequer,  even  before  answer, 
where  the  bill  was  for  an  injunction  to  stay  the  defendant's  proceedings  at  law  in  eject- 
ment, because  the  plaintiflf  was  in  a  manner  forced  into  this  court,  (viz,  the  Exchequer,) 
and  did  not  come  in  originally.  Bunb.  Rep.  873,  pi.  349.  If  the  motion  be  befoie 
answer,  Uie  defendant  will  not  be  obliged  to  put  one  in,  until  the  plaintiff  give  bond 
with  a  suretjr  to  the  senior  six  clerk  not  towards  the  cause  in  40/.  penalty  for  answering 
costs.  3  Will.  453,  pi.  143;  Mosely,  175,  pi.  89.  (c)  A  deposit  in  money  will  not  be 
permitted  instead  thereof.  Bunb.  Rep.  35,  pi.  53. 

[A  consul,  or  any  person  acting'in  an  oj(fice  of  that  kind,  it  seems,  is 
not  entitled  to  privilege. 

Barbuit's  case,  Ca.  tem.  Talb.  381. 

The  privilege  of  a  public  minister  is  amiexed  to  his  situation ;  it  is 
the  privilege  of  the  state  that  sends  him,  and  not  that  of  the  individual: 
he  cannot  therefore  waive  it,  or  forfeit  it,  by  becoming  a  trader,  &c.] 

lb.  /SA  public  minister  cannot  waive  his  privilege  or  immunities;  his  submission 
and  consent  to  an  arrest,  therefore,  does  not  give  jurisdiction.  United  States  v.  Benner, 
1  Bald.  340. 2/  ||  The  question  of  a  consul's  privilege  from  arrest  as  a  public  minister, 
was  discussed  in  Marshal  v.  Critico,  9  East,  447 ;  and  Clarke  v.  Critieo,  1  Taunt.  106; 
but  it  was  not  necessary  to  decide  the  point.  It  was  however  determined  in  Vieaah  v. 
Becker,  3  M aule  &  S.  384,  on  Uie  authority  of  Vattel  and  Wicquefort,  that  he  is  not  a 
public  minister  entitled  to  privilege  from  arrest  on  mesne  process.  The  authority  of 
Bynkershoek  de  Foro  Legatorum,  c.  10,  accords  witb  this  decision.  I 


AMENDMENT  AND  JEOFAIL. 


(A)  Of  Amendments  at  Common  Law. 

(B)  The  several  Statutes  of  Amendment  and  JeofiiO. 

(C)  Whether  the  Statutes  of  Amendment  extend  to  the  King,  or  to  any  Criminal 

Proceedings. 

(D)  In  what  Cases  the  Proceedings  in  Civil  Causes  are  amendable,  and  the  Manner 

thereof,  as  by  amending  one  Part  of  the  Record  by  another :  and  herein 

\,  Cfike  Original  Writ  and  Process* 
3.  Of  the  Imparlance  EoU. 

3.  Of  the  Plea  RolL 

4,  Of  the  Jury  J  Proeeu,  and  Nisi  Prins  SolL 
6.  Of  the  Verdict. 

(E)  What  Defects  may  be  amended,  or  are  aided  after  Verdict:  and  herein 

I.  Cfthe  Want  of  w^ffieient  Certainty  in  ihe  PlainUffU  Declaration  in  not 
forth  his  Cause. 

9.  Cf  Repugnancy  and  Surplusage. 

3.  Of  Insufficiency  in  the  Defendant's  Bar. 

4.  Of  immaterial  and  informal  bautt. 

(F)  Ofamending  the  Judgment. 
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(6)  At  what  Time  the  Amendment  most  be  made;  and  therein  of  Records  removed 
oat  of  inferior  Coarts,  and  the  payingr  of  Costs. 

(H)  Where  Records  defaced  by  Design  or  Accident  will  be  set  right  and  amended. 

[(I)  Of  Amendments  in  Equity.] 


(A)  Of  Amendments  at  Common  Law. 

At  common  law  there  was  but  little  room  for  amendments,  as  appears 
by  the  several  statutes  of  amendments  and  jeofails^  and  likewise  by 
the  constitution  of  the  courts ;  for,  says  Britton,  the  judges  are  to  record 
the  parols  deduced  before  them  in  judgment;  also,' says  he,  E.  l,(a) 
granted  to  his  justice^  to  record  the  pleas  pleaded  before  them,  but  they 
are  not  to  erase  their  records,  nor  amend  them,  nor  record  against  their 
enrolment,  nor  any  way  suffer  their  records  to  be  a  warrant  to  justify 
their  own  misdoings. 

Britt  2;  8  Co.  156.  (a)  This  ordinance  of  E.  1,  was  so  strictly  ohserved,  that  whea 
Ch.  Just.  Ingham,  in  his  reiffn,  moved  with  compassion  for  the  circumstances  of  a  poor 
mao  who  was  fined  135.  ^£  erased  the  record,  and  made  it  69.  8(2.,  he  was  fined  800 
marks.    4  InsU  255. 

Hence  it  appears,  that  regularly  at  common  law,  neither  false  Latin^ 
the  omission  of  a  word,  syllable,  or  letter,  or  other  defect  or  variance 
bom  the  approved  and  legal  forms,  were  amendable. 

9  H.  7, 16,  b ;  4  H.  6, 16,  b ;  8  Co.  157;  2  Hawk.  P.  C.  192. 

But  out  of  this  general  rule  there  are  the  following  exceptions :  1.  All 
mistakes  were  amendable  the  same  term,  because  it  is  a  roll  of  that  term, 
and  so  in  the  breast  of  the  court  during  the  whole  term,  and  then  a  new 
roll  might  be  brought  in  the  cause,  and  consequently  the  same  roll  may 
be  amended. 

8  Co.  ISTy  Blackmore's  case.  )8The  records  may  be  amended  during  the  term,  for 
ini  its  expiration  they  are  considered  in  fieri^  and  consequently  subject  to  the  control  of 
the  eoart.  Commonwealth  y.  Cawood,  2  Virg.  Cas.  527 ;  Freeland  v.  Field,  6  Call, 
12;  Hall  ▼.  Williams,  1  Fairf.  278;  State  v.  Calhoun,  1  Dev.  &  Batt.  374;  2  Burr. 
756;  Paine,  486.  gf 

That  part  of  the  count  which  records  the  writ  was  amendable  at 
common  law,  though  of  a  subsequent  term ;  because  the  recording  of 
the  writ  was  surplusage,  and  the  judges  were  not  to  record  against  a 
former  record. 

8  Co.  156,  b ;  7  H.  6,  46.  Vide  Cro.  Car.  144 ;  Sand.  317.  /8The  record  may  be 
ameoded  at  any  time  if  there  is  any  thing  to  amend  by.  Gay  y.  Caldwell,  Hardin,  64; 
6  Monr.  341 ;  4  Conn.  71 ;  4  Harr.  &  M<H.  498 ;  3  Cowen,  43 ;  7  Cowen,  344 ; 
8Penn.l012;  Paine,  486.  g^  [In  penal  actions,  while  the  proceedings  are  in  paper, 
mistalces  are  amendable  at  common  law ;  and  it  has  been  done  where  seyeral  terms  nad 
elapsed  since  the  commencement  of  the  suit,  and  issue  had  been  joined.  2  Burr.  1099. 
So  Inhere  the  record  had  gone  down  to  trial,  and  been  afterwards  withdrawn.  5  Burr. 
2833.]  But  this  is  a  matter  of  discretion  in  the  court,  and  a  similar  application  has 
been  refused.  2  Term  R.  707.]  i|  There  is  no  difference  as  to  amending  at  common 
law  between  penal  and  other  actions;  1  Stra.  137 ;  2  Stra.  1227;  1  Wils.  256;  1  Burr. 
402 ;  2  Ken.  82 ;  3  Maule&  S.  450.  Nor  between  ciyil  and  criminal  cases ;  1  Salk.  51 ; 
Ld.  Raym.  1068;  6  Mod.  285;  4  East,  175;  Tidd.  711,  712,  (9th  edit.)|| 

An  essoin,  if  the  plaintiff's  name  were  mistaken,  or  if  it  was  made 
guardian,  when  there  was  no  guardiau:^  in  the  vrxiU  was  amendable  at 
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'  common  law,  because  such  an  essoin  was  contrary  to  the  writ,  and 
consequently  an  enrolment  of  it  would  contradict  a  former  writ 

*   3  H.  4,  4 ;  Fitz.  Amendment^  7,  61 ;  Bro.  Amendment,  36. 

Continuances  could  be  amended  at  common  law ;  as  where  A  brought 

a  bill  against  B,  who  vouched  C,  who  entered  into  warranty,  and  pleaded 

to  issue ;  a  venire  faciasy  and  a  jurat,  inter  A  and  B  was  put  in,  which 

Jurat,  ought  to  have  been  between  A  and  C ;  and  because  it  appeared 

by  the  record  of  the  issue,  and  the  award  of  the  venire  facias^  and  the 

venire  itself,  that  tlie  jurat,  ought  to  have  been  between  A  and  C,  this 

was  amended,  otherwise  it  would  have  been  an  enrolment  against  a 

former  record.  ' 

8  Co.  156,  b;  Roll.  Abr.  899.  Vide  for  this  Cro.  Eliz.  619 ;  Stile,  339 ;  Yelv.  155 ; 
3  Mod.  316 ;  13  Mod.  8,  684 ;  Stra.  139 ;  3  Stra.  734. 

In  the  case  of  the  king,  the  writ  was  amendable  where  the  fault  was 
in  the  form,  as  in  a  quare  impedit  brought  by  the  king,  the  writ  was 
presentere  instead  ot presentare  ;  and  it  was  amended ;  for  it  could  not 
be  intended  that  the  original  institution  of  the  court  was  to  destroy  or 
lessen  the  prerogative  of  the  king. 

8  Co.  156.    Vide  ir^rd,  letter  (C). 

II  At  common  law,  when  the  proceedings  were  ore  tenus  at  the 
bar  of  the  court,  if  any  error  was  perceived  in  them,  it  was  presently 
amended :  afterwards,  when  the  pleadings  came  to  be  in  paper ,  it  was 
thought  reasonable,  that  the  parlies  should  have  the  like  indulgence ; 
and  hence  it  is  now  settled,  that  whilst  the  proceedings  are  in  paper, 
and  before  they  are  entered  of  record,  the  court  or  a  judge  will  amend  the 
declaration,  plea,  replication,  &c.,  in  form  or  substance,  on  proper  and 
equitable  terms;  and  declarations  in  actions  on  bail-bonds  may  be  amend- 
ed (in  the  Common  Pleas)  as  well  as  any  others.  Amendments  are  com- 
monly made  by  summons  and  order  at  a  judge's  chambers,  and  now  by 
a  judge  at  Nisi  PriuSj  or  on  the  Circuit,  by  virtue  of  1  G.  4,  c.  55,  §  5, 

Tidd's  Prac.  597,  (9th  edit.)  and  cases  there  cited.  *  /6  A  declaration  may  be  amended 
of  course  before  the  defenciant  has  answered  it.  Wakeman  ▼.  Sprague,  7  Cowen,  164.gf 

The  declaration  may  be  amended  even  after  a  plea  in  abatement  of 
misnomer. 

1  Salk.  50 ;  1  Ld.  Raym.  669 ;  7  Term  R.  698 ;  3  Maule  &  S.  450 ;  3  Chitt  R.  8, 28. 
/i2  John.  Cas.  136,  ace.  Bat  the  plaintiff  cannot  by  his  amendment  introduce  a  new 
cause  of  action ;  though  he  may  add  a  count  substantially  different  from  the  declaration. 
Diehl  V.  M^Glue,  3  Rawle,  337 ;  Cunningham  y.  Day,  3  S.  &  R.  1 ;  Roderxgue  v.  Cur- 
cier,  15  S.  &  R.  81 ;  Ebersoli  y.  Krug,  5  Sinn.  53 ;  Swan  y.  Nesmith,  7  Pick.  380;  Ball 
y.  Clafiin,  5  Pick.  303 ;  Ross  y.  Bates,  3  Root,  198 ;  Carpenter  y.  Gookin,  3  Verm.  495  ; 
Butterfield  y.  Harrel,  3  N.  H.  Rep.  301 ;  4  N.  H.  R.  147 ;  4  Yeates,  507;  4  Mass.  93.^ 

Or,  of  the  statute  of  additions. 

3  Stra.  739 ;  3  Ld.  Raym.  1473 ;  but  see  1  Salk.  50 ;  3  Ld.  Raym.  859. 

Or,  of  nul  tiel  record. 

lWil8.87;  7  Term  R.  447. 

Or  after  verdict,  by  increasing  the  damages  according  to  the  truth  as 
found  by  the  jury,  a  new  trial  being  granted  to  enable  the  defendant  to 
resist  the  enlarged  demand. 

7  Term  R.  133 ;  3  Chitt  R.  37.  yS  No  new  connt  can  be  added  after  yerdiet,  nor  cait 
the  form  of  the  declaration  be  essentially  yaried.  Mayfield  y.  White,  1  Browne,  849. 
The  date  of  the  promise  laid  in  the  declaration  may  be  amended  after  yerdiet,  if  it  ap- 
peara  from  the  record  that  the  cause  of  action  arose  before  the  commencement  of  the 
suit.    Bailey  y.  Muagraye,  3  S.  &  R.  319.@^ 
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So  after  a  nonsuit  was  set  aside  in  prohibition,  the  plaintiff  had  leave 
to  amend  the  suggestion. 
Franklin  y.  Holmes,  Tidd's  Pract  697. 

And  the  Common  Pleas  has  permitted  a  new  trial,  and  amendment  of 
the  record  after  a  nonsuit  for  a  variance,  in  an  undefended  cause. 

STaant  31 ;  3  Bos.  &  Pall.  243;  9  East,  335;  6  Bam.  &  A.  896;  but  see  5  Moo.  164; 
2  Bro.  &  fi.  397,  S.  C.  eorUrd. 

Though  in  the  King's  Bench  formerly  the  plaintiff  was  not  allowed 
to  add  a  new  count  (or  a  new  cause  of  action,  which  was  considered  the 
same)  to  bis  declaration,  after  plea  pleaded,  or  after  the  second  term 
from  the  return  of  the  writ,  (that  being  the  time  within  which  he  is 
bomid  to  declare,)  it  is  now  the  practice  in  the  King's  Bench  to  permit 
a  new  count  to  be  added  after  the  end  of  the  second  term,  when  the 
cause  of  action  is  substantially  the  same,  but  not  if  different.  And 
though  formerly  the  Common  Pleas  would  not  allow  new  counts  to  be 
added  after  the  ^d  of  the  second  term,  yet  the  rule  is  now  th^  same  as 
in  the  King's  Bench,— that  they  niay  be  added,  provided  they  contain  a 
fresh  cause  of  action. 

Tidd's  Pnc.  697,  (9th  edit,)  and  cases  tiieve  cited. 

But  the  Common  Pleas  will  not  allow  such  an  amendment  to  affect 
bail  discharged ;  and  in  an  action  against  a  sheriff's  officer  for  extortion 
on  one  statute,  they  refused  to  allow  the  addition  of  counts  on  another 
statute  for  the  same  offence. 

6T\iQnt.483;  5  Moo.  330. 

But  admitted  the  declaration  to  be  amended  from  assumpsit  to  debt, 
in  an  acticni  for  money  lost  by  stock-jobbing  on  the  statute  7  G.  2,  c.  8. 

6 Taunt  419 ;  2  Marsh.  124,  S.  C. ;  and  as  to  amendments  in  real  actions,  see  Tidd's 
Pne.  755,  (8th  edit,)  and  of  Fines  and  Recoveries,  see  lb.,  and  tit.  Fiius  and  Hecoveriet. 

Before  plea  in  general  no  costs  are  payable  on  amending  the  declara- 
tion, except  costs  of  the  application;  and  in  the  King's  Bench  the 
declaration  may  be  amended  in  matter  of  form  after  the  general  issue 
pleaded,  and  before  entry,  without  paying  costs,  or  giving  an  impar- 
lance,(a)  But  if  the  amendment  be  in  matter  of  substance,  or  after  the 
general  issue  is  entered,  or  a  special  plea  pleaded,  the  plaintiff  must  pay 
costs,  or  give  an  imparlance  at  the  election  of  the  defendant(A) 

(s)  Tidd,  707,  (9th  edit)  0 1  Jchn.  Cas.  348 ;  Coleman,  92.8f  (b)  3  Stra.  890,  950 ; 
Loft  155;  Tidd,  707. 

In  the  Common  Pleas  it  is  a  rule,  that  before  the  declaration  is  act- 
ually entered,  the  plaintiff  may  amend  it,  paying  costs,  or  giving  an 
imparlance  at  his  election,  by  order  of  a  judge  or  prothonotary ;  and 
even  after  it  is  entered,  if  the  amendment  be  but  a  small  matter  that 
does  not  deface  the  roll,  it  is  amendable,  before  issue  or  demurrer  en- 
tered, by  rule  of  court,  upon  payment  of  costs,  and  Ubeity  to  plead  with 
a  new  or  further  imparlance. 

Tidd,  707;  3  Stra.  950. 

When  amendments  are  made  at  the  trial,  they  are  made  without  costs, 
if  the  action  is  to  be  defended  on  the  merits. (c)  On  amending  the  de- 
claration in  the  King's  Bench,  after  plea  pleaded,  the  defendant  is  at 
liberty  to  plead  dc  novo  (if  his  case  require  it)  in  two  days  after  amend- 
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ment  made,  and  payment  of  costs ;  (d)  and  if  a  rule  to  plead  has  been 

entered  the  same  term,  though  before  the  amendment^  it  is  sufficient, 

otherwise  a  new  rule  must  be  enterei(e) 

(c)  3  Taunt,  81 ;  Tidd,  708 ;  Ry.  &  Moo.  380 ;  (d)  Tidd,  708 ;  (c)  3  Salk.  517,  618, 
530 ;  8  Term  It  87 ;  3  Chitt.  R.  333. 

But  in  the  Common  Pleas  the  defendant  is  entitled,  in  all  cases  on 

amendment  of  the  declaration,  to  a  new  four-day  rule  to  plead,  (a) 

and  he  may^plead  cU  novo^  if  he  has  occasion,  but  he  is  not  obliged  to 

vary  his  first  defence.(i} 

(a)  3  Black.  R.  785 ;  Tidd,  708.  0  When  one  party  is  pennitted  to  amend,  or  amends 
without  leave,  the  other  has  a  right  to  plead  Je  novo.  Crosby  v.  Hite,  1  Wash.  363 ; 
Perry  v.  Van  Cleef,  1  Hall,  165.g^  (6)  Barnes,  373.  0  A  continaance  cannot  be  claimed 
in  consequence  of  an  amendment,  unless  the  adverse  party  is  thereby  surprised.  Folker 
T.  Scatterlee,  3  Rawle,  313 ;  1  Yeates,  36.^ 

The  reason*  for  not  permitting  a  new  count  or  right  of  action  to  be 

added  after  the  second  term,  being  that  the  plaintiff  is  obliged  to  declare 

.within  two  terms,  does  not  apply  to  pleas,  replicatiohs,  &c. ;  and  they 

therefore  may  in  general  be  amended  at  any  time,  so  long  as  they  are 

in  paper,  (c) 

(e)  1  Wils.  333 ;  Banes,  33 ;  1  H.  Black.  338 ;  1  Stark*  Ca.  313 ;  3  Chitt.  IBL  38 ; 
6  Bum.  &  Aid.  896;  Tidd,  709,  (9th  edit) 

After  a  demurrer,  the  courts  would  not  formerly  give  leave  to  amend 
without  consent  of  the  adverse  party.(<i)  But  it  is  now  settled,  that 
after  demurrer,  or  joinder  in  demurrer,  either  party  is  at  liberty  to 
amend  while  the  proceedings  are  in  paper,  {e)  and  even  after  the  pro- 
ceedings are  entered  on  record,  and  the  demurrer  has  been  argued,  the 
courts  will  give  leave  to  amend,  where  the  justice  of  the  case  requires 
it,  upon  payment  of  costs,  (g^)  But,  in  the  Common  Pleas,  after  a  party 
has  once  amended  on  demurrer,  the  court  will  not  give  him  leave  to 
amend  again  on  a  second  demurrer.  (A)  On  similar  grounds,  the  courts 
will  sometimes  give  a  party  leave  to  withdraw  his  demurrer  after  argu- 
ment, and  plead  or  reply  de  navo,  to  let  in  a  trial  of  the  merits;  (t)  but, 
in  such  cases,  they  will  always  take  care  that  the  opposite  party  is  not 
delayed  or  prejudiced.  (A)  The  giving  or  withholding  leave  to  with- 
draw demurrer  is  entirely  discretionary  in  the  court,  and  they  refused 
it  to  the  plaintiff  in  an  action  against  bail,  whom  they  are  inclined  to 
favour.(/)|| 

{d)  Ld.  Raynu  310,  668,  679 ;  1  Salk.  60»  /i  The  plaintiff  may  amend  his  declara- 
tion afier  it  has  been  adjudged  insufficient  on  demurrer.  Hallock  t.  Robinson,  3  Caines, 
333 ;  Hubby  ▼.  Mead,  1  Day,  306.e^  (e)  3  Salk.  530 ;  Gilb.  C.  P.  114.  (g)  1  Barnard, 
K.  B.  313,  380;  Barnes,  8;  3  W.  Saund.  403,  (5th  edit);  3  Stra.  735,  954,  976; 
I  Burr.  331 ;  3  Chitt.  R.  393 ;  Tidd,  710.  (h)  3  H.  Black.  561;  ted  vide  8  Taunt.  515  ; 
3  Moo.  566.    (t)  Dougl.  385,  453;  1  Ken.  335;  Say.  R.  316;  and  see  3  Chitt  R.  6  ; 

*()  3  Burr.  756 ;  1  East,  373.    (/)  Say.  R.  1 16 ;  1  East,  136 ;  5  Price,  418 ;  7  Dow.  ^ 

y.41;  Tidd,  710,  711. 
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(B)  The  seyerai  Statutes  of  Amendment  and  Jeofail. 

The  tying  down  the  courts  so  strictly  not  to  alter  their  records  after 
the  first  term  was  found  very  inconvenient,  and  many  judgments  were 
Teversed  by  the  misprision  of  clerks,  &c.,  wherefore  it  was  enacted, 

By  14  Ed.  3 J  c.  6,  "That  by  the  misprision  of  a  clerk  in  any  place 
wheresoever  it  be,  no  process  shall  be  annulled  or  discontinued  by  mis- 
taking in  writing  [a)  one  syllable  or  one  letter  too  much  or  too  little ; 
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but  as  soon  as  the  thing  is  perceiyed  by  challenge  of  the  party,  or  in 
otfier  manner,  it  shall  be  hastily  amended  in  due  form,  without  giying 
advantage  to  the  party  that  diaUengeth  the  salne  because  of  such  mis- 
prision.'' 

14  E.  3,  e.  6.  (a)  The  jadges  oonstroed  this  statute  so  ^rourably  for  the  suitors,  that 
Ifef  ezteaded  it  to  a  word.  8  Co.  158,  a.  But  they  were  not  agreed  whether  they 
eoold  nske  these  amendments  as  well  after  judgment  as  before,  8  Co.  157,  b,  which 
pccasioned  the  9  H.  5,  c.  4,  by  which  it  is  declared,  that  the  iudges  shall  have  the  same 
power  as  well  alter  as  before  judgment,  as  long  as  the  record  or  process  is  before  them; 
and  this  statute  is  confirmed  by  4  H.  6,  c.  3,  wim  an  exception  that  it  shall  not  extend  to 
process  oa  outlawry,  or  to  records  or  processes  in  Wales.  But  according  to  3  Sand.  40« 
this  last  exceotion,  and  the  like  exception  in  8  H.  6,  c.  15,  seemed  to  be  annulled  by  the 
statute  of  27  H.  8,  o.  36,  by  which  it  is  enacted,  that  the  laws  of  England  shall  be  used, 
piactiBed,  and  executed  in  Wales. 

Though  these  statutes  gave  the  judges  a  greater  power  than  they  had 
before,  yet  it  was  found  that  they  were  too  much  cramped,  having  au- 
thority to  amend  nothing  but  processes,  which  they  did  not  construe  in 
a  hrge  signification,  so  as  to  comprehend  the  whole  proceedings,  but 
coDjSned  it  to  the  mesne  process  and  jury  process :  wherefore,  to  enlarge 
the  authority  of  the  courts, 

8  Co.  157,  a.  An  origuoal,  or  other  writ  in  nature  thereof,  not  included  within  tha 
void  process.  >8  By  the  word  process,  as  used  in  the  constitution  of  Pennsylvania,  ia 
sidentood  such  writs  as  should  become  necessai^  to  be  issued  in  the  course  of  the  ex* 
ercise  of  judicial  power  which  is  established  by  the  constitutbn.    3  Penna.  R.  99.^ 

By  the  8  H.  6,  c.  12,  it  is  enacted,  "Tiiat  for  error  assigned  in  any 
records,  process,  or  warrant  of  attorney,  original  writ,  or  judicial  panel 
or  return,  by  rasing  or  interlining,  or  by  addition,  subtraction,  or  dimi* 
nntionof  words,  letters,  titles,  &c.,  no  judgment  or  record  shall  be  re« 
versed  or  annulled,  but  the  judges,  in  any  record,  process,  word,  plea, 
wanrant  of  attorney,  writ,  panel,  or  return  in  affirmance  of  judgment, 
may  amead  all  that  which  to  them  seems  to  be  the  misprision  of  the 
clerk,  (except  appeals,  indictments  of  treason,  felony,  and  outlawries  of 
the  same,  and  the  substance  of  the  proper  names,  sumameiS,  and  addi- 
tioQS  left  out  in  originals  and  exigents,  contrary  to  the  1  H.  5,  c.  5,  and 
other  writs  containing  proclamation;)  and  if  certified  defective,  the  par- 
ties in  affirmance  of  judgment  may  allege  the  variance  between  the 
record  and  certificate,  and  if  found  and  certified  it  shall  be  amended." 

8  H.  6,  C.12 ;  8  Mod.  314 ;  Id  Mod.  523 ;  Ld.  Raym.  565. 

By  the  6  H.  6,  c.  15,  <Hhe  judges  in  any  records  or  processes  before 
them,  by  error  or  otherwise,  or  in  returns  of  sheriffs,  coroners,  bailiffs 
of  franchises,  or  others,  may  amend  the  misprision  of  the  clerks  of  the 
points,  or  of  the  sherifis,  coroners,  their  clerks  and  other  officers  whatso- 
ever, in  writing  a  letter  or  syllable  too  nc^uch  or  too  little.'^ 

6  Ha  €,  c  15. 

As  these  statutes  (a)  extended  only  to  what  the  justices  should  interpret 
die  misprision  of  their  clerks  and  other  officers,  it  was  found,  by  experi- 
enee,  that  many  just  causes  were  overthrown  for  want  of  form,  not  aided 
by  any  of  these  statutes,  though  they  were  good  in  substance:  where- 
fore, ior  further  relief  of  suitors, 

I  (a)  The  above  aie,  strictly  speaking,  the  only  statutes  of  amendment ;  the  rest,  eonip 
neaetDgr  with  38  H.  8,  c.  80,  are  statutes  of  jeofails.  1  Salk.  31.  They  extend  to  penal 
M  well  as  other  aedons.  3  Stra.  1227;  Dougl.  114;  1  Marsh.  180 ;  2  Chitt.  R.  25;  but 
■ot  to  eriminal  eaaes.  1  Salk.  51 ;  2  Ld.  Raym.  1307 ;  nor  as  it  diould  seem  to  proeess 
IB  iD&iior  ooaite.  Wilka.  122;  bat  see  Mr.  Dura&rd's  note,  lb.,  tad  Tidd,  712.|| 
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The  32  H.  8,c.  30, enacts,  "That  if  (a)  any  issue  be  (A)  tried  (c)  by  tfa^ 
oath  of  twelve  men,  for  the  (d)  party  plaintiff  or  demandant,  or  for  the 
party  tenant  or  defendant,  in  any  courts  of  record,  judgment  shall  be 
given,  any  mispleading,  lack  of  colour,  insufficient  pleading,  or  jeofail, 
any  miscontinuance,  or  (e)  (g)  (A)  (t )  discontinuance,  or  (k)  misconveying 
of  (/)  (m)  process,  misjoining  of  the  issue,  (n)  lack  of  warrant  of  attor- 
ney of  the  party  {o)  against  whom  the  issue  shall  be  tried,  or  other 
negligence  of  the  parties,  their  counsellors,  or  attorneys,  had  or  made  to 
the  contrary  thereof  notwithstanding;  and  the  judgment  shall  stand  ac- 
cording to  the  said  verdict,  without  reversal." 

On  this  statute  a  careful  and  exact  collector  has  the  followinj^  hot^,  vide  Daar. 
Abridgment,  353.  (a)  But  yet  an  issue  upon  the  vietarmU  is  not  within  the  act; 
hut  it  must  be  one  joined  upon  the  special  matter  alleged.  Cro.  Jac.  599 ;  and  vide 
Sand.  81,  82.  (6)  But  if  in  replevin  the  plaintiff  is  nonsuit  after  evidence,  and  the 
jury  assess  dama^  for  the  avowant,  this  is  no  trial  within  the  act ;  for  the  inquiry  of 
die  jury  is  only  in  nature  of  an  office  of  inquest.  Cro.  EHz.  339,  adjudged,  419, 
adjud^ ;  and  vide  Goals.  49 ;  Hob.  69.  (e)  So  that  an  issue  upon  wd  tiel  record  is 
not  within  the  act.  11  Co.  8,  a. ;  Cro.  Jac.  304.  yS  On  the  trial  of  an  issue  of  nul  tiel 
record,  an  amendment  of  the  declaration  may  be  made.  Anderson  v.  Dudley,  5  Call.  539 ; 
4  Call.  335.0f  (d)  In  trespass  against  A  and  B,  A  pleads  not  guilty,  and  6  confesses  the 
action,  and  a  wnt  of  inquiry  is  awarded  upon  the  roll,  hxxt  B&&t  ouoad  B  there  is  no  con- 
tinuance entered,  and  after  the  issue  is  found  for  the  plaintiff,  admitting  there  is  a  dis- 
continuance quoad  B,  yet  it  is  aided  by  the  statute ;  for  B  was  party  to  ue  original,  and 
is  privy  to  the  verdict,  being  liable  to  the  damages.  Sir  John  Haydon^s  case,  11  Co.  6, 
b, adjudged  ;  Roll.  R.  31,  adjudged;  and  vide  Cro.  Jac.  304;  and  vide  Cro.  Car.  313. 
But  an  issue  between  the  demandant  and  vouchee  is  not  within  the  act.  And  Keiw. 
S07,  b ;  5  Co.  36,  b ;  11  Co.  6,  b;  but  jper  Hob.  381,  this  opinion  is  questioned,  it  not 
bein^  ^id  party  to  the  original,  (e)  It  as  to  part  the  defendant  joins  issue^  but  says 
nothing  as  to  the  rest,  and  this  issue  is  found  for  tiie  plaintiff,  he  shall  have  iudgment. 
Gomersal  and  Gomersal,  11  Co.  6,  b;.  3  Leon.  194;  Godb.  55.  So,  3  Roll.  R.  161 ; 
Cro.  Jac.  353 ;  Hob.  187 ;  3  Lev.  39 ;  and  vide  Gouls.  109 ;  Bulstr.  35 ;  Cart.  51.  But 
if  the  matter  is  pleaded  to  the  whole,  though  in  fact  but  in  answer  to  part,  this  is  a  bad 
plea,  and  not  helped  by  the  statute.  Hardr.  331.  (g)  This  extends  as  well  to  those  on 
the  part  of  the  plaintiff  as  on  the  part  of  the  defendant.  3  Roll.  R.  161.  (A)  Discon- 
tinuances aftft,  as  well  as  those  before  verdict  are  within  this  act.  Cro.  Eliz.  489 ;  Cro. 
Jac.  538 ;  and  vide  Cro.  Car.  336 ;  Cro.  Jac.  311;  Cro.  Eliz.  330.  (t)  Discontinuances 
are  helped  by  the  statute,  but  not  imperfect  verdicts.  3  Leon.  196;  Cro.  Eliz.  133; 
Godb.  57 ;  3  Lev.  55.  (k)  But  if  upon  an  information  of  usury  the  court  awards  a  tulH 
pcena  against  the  defendant,  this  is  not  a  misconveying,  but  a  disorderly  process,  and  not 
aided  by  the  statute.  Topliff  and  Waller,  And.  48,  adjud^;  Kelw.  314,  adjudged,  and 
there  said  this  is  no  more  helped  by  the  Statute  than  if  in  ejectment  the  court  should 
award  a  petit  eape^  or  in  a  real  action  a  distress  or  attachment;  for  such  disorders  w&ce 
never  intended  to  be  redressed  by  the  statute ;  and  vide  Cro.  Jac.  89,  where  one  process 
does  not  warrant  the  other.  So  when  a  venire  is  awarded  to  a  wrong  officer,  and  he  re- 
turns it,  and  thereupon  a  trial  is  had,  this  is  a  mis-trial,  and  not  helped.  Brownl.  134 ; 
Cro.  Eliz.  574—586 ;  Mo«r,  356,  pi.  483 ;  Yelv.  15 ;  5  Co.  36,  b.  But  that  mis-trials, 
as  where  (he  tfenue  was  awarded  of  a  wrong  place,  &c.,  were  not  aided  by  this  statute, . 
vide  Cro.  Eliz.  468;  Gouls.  38;  Winch.  69;  4  Leon.  85;  Cro.  Jac.  647;  Lit  R.  365; 
Moor,  91,  pi.  313 ;  Kelw.  313 ;  5  Co.  36,  b.  (A  But  if  there  be  any  defect  in  an  origi- 
nal, or  in  the  return  thereof,  it  is  not  helped  by  tnis  act.  Kel.  307 ;  And.  37.  (m)  As  if 
a  distringaa  is  awarded  where  it  should  be  a  habeoi  corpora,  Savil.  37.  (n)  Vide  Leon. 
175;  Cro.  Eliz.  145,  153,  where  the  entry  was,  that  the  defendant  cbtuHt  se  per  Big- 
gine  aUor.  Buum^  without  showing  his  Christian  name ;  uid  it  was  argued  that  it  was 
nelped  by  this  statute;  and  in  Cro.  Eliz.  153,  it  was  said,  that  if  there  were  any  warrant 
of  attorney,  and  his  name  appears,  then  it  may  be  amended  by  it.  But  for  this  vide  RolL 
Abr.  389 ;  Leon.  175 ;  and  vido  18  Eliz.  c.  14,  by  which  a  provision  is  made  against  the 
want  of  any  warrant  of  attorney.  {«)  But  if  the  jud^ent  is  not  given  upon  the  ver- 
dict, it  is  not  within  the  act;  as  in  debt  against  an  heir  upon  the  bond  of  his  ancestors, 
he  pleads  riene  per  descent,  except  twenty  acres  in  D,  and  the  plaintiff  replies  he  hath 
more  in  S,  upon  which  they  are  at  issue ;  and  it  is  found  for  the  defendant,  but  the  plain- 
tiff takes  judgment  upon  the  confessioii  of  the  assets,    MoUnenx  and  MoUneaz,  Yelv. 
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169,Tever8ed  by  reason  of  a  discontinuance.  Cro.  Jac.  236,  leyersed  accordingrly,  and 
said  the  statute  must  be  intended  where  the  verdict  is  the  occasion  of  the  judgrment; 
and  Tide  Cro.  Jac.  211 ;  Cro.  Eliz.  339,  412.  [N.  B.  This  last  point  was  determined 
on  the  statute  of  18  Eliz.  c.  14.] 

This  statute,  though  much  more  extensive  than  the  others,  and  though 
it  very  much  enlarged  the  authority  of  the  judges  in  amendments  in  mis- 
takes, yet  it  remedied  no  omission  but  one,  which  was  the  party's  own 
neglect  in  not  filing  his  warrant,  which  should  not  after  verdict  prejudice 
the  right  of  tlie  party  that  had  prevailed ;  therefore  to  remedy  the  omis- 
sions which  the  prevailing  party  might  have  been  guilty  of;  as  well  as 
the  other  side. 

By  the  18  Eliz.  c.  14,  it  it  is  enacted,  "that  after  verdict  given  in  any 
action,  suit,  bill,  plaint,  or  demand  in  any  court  of  record,  judgment  (o) 
thereupon  shall  not  be  stayed  or  reversed  for  want  of  form  touching 
false  Latin  or  variance  from  the  regis ter,  or  (6)  other  faults  in  form,  in 
any  writ  original  or  judicial,  count,  declaration,  plaint,  bill,  suit,  or 
demand ;  or  for  (c)  (d)  want  of  any  writ  (e)  original  or  judicial,  or  by 
reason  of  (^^)  any  (h)  imperfect  or  (»)  insufficient  return  of  any  sheriff  or 
other  officer,  or  for  want  of  any  warrant  of  attorney,  (A:)  or  for  any  fault 
in  process,  upon  or  after  any  aid,  prior,  and  voucher." 

(d)  But  if  in  trespass  a^inst  A,  B,  and  C,  A  pleads  not  ffuilty,  and  it  is  found  for 

bim,  but  against  the  other  two,  there  is  judgment  by  default,  the  want  of  an  original 

may  be  assigned  for  error;  for  the  verdict  beinff  for  A,  he  is  out  of  the  case,  and  it 

is  as  if  the  action  had  been  brought  against  the  other  two  only ;  but  if  the  verdict 

had  been  for  the  plaintiff,  the  want  of  the  ori^nal  quoad  the  other  had  been  cured. 

1  Lev.  210.     (&)  But  the  omission  of  m  et  armia  m  a  declaration  of  trespass  is  substance, 

because  that  is  the  inducement  for  the  king^s  fine*     Cro.  Car.  407;  March,  140 ;  Cro. 

Jac  443,  526,  536 ;  but  vide  Cro.  Jac.  130 ;  2  Roll.  R.  285.--So  is  the  assignment  of  a 

breach  upon  a  recognisance  for  good  behaviour.     Cro.  Jac.  412.     (e)  Leon.  30,  31. 

Vide  where  the  original  was  determined  and  not  revived.-    {d'S  An  ill  writ  in  substanoey 

or  a  good  writ  which  warrants  not  the  declaration,  is  not  aided  by  the  statute.    Cro. 

Eliz.  722;  Gouls.  126;  Yelv.  108,  209;  Sid.  84;  5  Co.  37,  b;  3  Bulstr.  224;  RolL 

B.  432. — When  the  variance  is  such  that  it  shall  be  taken  as  no  original.    Cro*  Eliz. 

204;  Hob.  251;  Cro.  Jac.  654,  655;  Cro.  Car.  327;  Cro.  Eliz.  286;  3  Mod.  136; 

10  Mod.  318,  368;  11  Mod.  68,  pi.  3,  171,  230,  240;  12  Mod.  235;  Fitzg.  96 ;  2  RolL- 

R.  382 ;  5  Co.  37,  b. — But  not  so  where  the  vicious  writ  is  certified  to  be  the  writ  up<m 

which  the  proceedings  were,  and  that  there  is  no  other.     Cro.  Jac.  185,  479,  664,  675 ; 

Palm.  428;  Brown.  96,  97 ;  Cro.  Car.  272,  281 ;  Jones,  304;  Latch.  116;  Yelv.  109. 

— ^Bnt  where  it  appears  there  was  a  good  original,  no  averment  shall  be  taken  that  the 

proceedings  were  on  the  vicious  one.    Cro.  Jac.  597 ;  Palm.  428.— And  in  ejectment^ 

where  the  declaration  recited  the  original  to  be  iummonitut  e«/,  there  bein?  none  upon 

the  file,  the  court  would  not  intend  a  vicious  one ;  but  that  there  was  a  eood  one,  which 

is  lost;  and  that  the  plaintifi'^s  clerk  mistook  in  the  reci^  thereof;    Redman  and 

Edolph,  Sand.  317.     ||  No  advantage  can  now  be  taken  of  a  variance  between  the  original 

and  the  declaration,  for  the  court  will  not  grant  oyer  of  the  original,  (Ford  v.  Bumham, 

Barnes,  340 ;  Boats  v.  Edwards,  Dou^.  227 ;)  nor  will  thev  set  aside  proceedings  for 

iiregularity  on  the  ground  of  such  variance.    Spalding  v.  Nlure,  6  Term  R.  363.    And 

as  to  a  writ  of  error  for  a  defective  original,  the  Master  of  the  Rolls  will  grant  a  new 

orii^nal  or  order  an  amendment.     Carr  v.  Shaw,  7  Term  R.  299 ;  Deshons  v.  Head, 

7  East,  383.     Murray  v.  Hubbart,  1  Bos.  &  Pull.  645;  Gray  v.  Sidniff,  3  Bos.  &  Pull. 

645 ;  1  Saund.  317,  a,  b,  (5th  edit.)p     So  the  want  of  a  ventre,  disiringas,  ^c,  is  aided, 

but  not  a  vicious  one ;  and  where  a  vicious  one  shall  be  taken  as  one,  viae  Cro.  Eliz.  467 ; 

Owen,  59;  Moor,  465;  Noy,  57;  Moor,  684,  pi.  944;  and  vide  Cro.  Eliz.  215,  257, 

259,422,433,781;  Cro.  Jac.  65, 162,  396 ;  Cro.  Car.  90;  Moor,  402,  pi.  535,  623, 

pi.  852, 696,  pi.  967 ;  Godb.  194 ;  Leon.  329 ;  Bulst.  130,  131 ;  3  Bulst.  180;  Brownl. 

78,  97 ;  Yelv.  69 ;  Roll.  R.  22 ;  Stile,  8,  483 ;  March,  26 ;  2  Roll.  R.  285.     {e)  The 

want  of  a  bill  on  tiie  file,  which  is  in  the  nature  of  an  original,  is  aided  by  the  equitvof 

acL    Hob.  130,  134,  264,  282;  Jones,  304;  Cro.  Car.  282;  Stile,  91 ;  and  Cro. 

109,  to  the  contrary  is  not  law.— QiMere  of  the  want  of  a  plaint  in  inferior  courts; 

u 
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bnt,  boweyer,  an  erroneous  plaint  is  not  helped.  Cro.  Jac.  108, 109 ;  Stile,  115;  Roll. 
B,  338.  (£)  But  if  there  be  no  return,  as  it  the  writ  be  album  breve,  or  the  name  of  the 
sheriff  not  endorsed,  this  is  not  helped.  Roll.  R.  295;  5  Co.  41 ;  Cro.  Elizp  310,  509; 
Yelv.  110;  Cro.  Jac.  188,  189.  (h)  Vide  Stile,  91 ;  2  Roll.  R.  247.  In  the  letam  of 
the  venire,  the  words  quilibet  juraiarum  per  plegiat,  were  wanting ;  and  Cro.  Jac.  534, 
per  curiam,  it  was  held  not  as  a  blank  or  no  return,  but  as  an  insufficient  one,  and  helped. 
2  Roll.  R.  87,  adjudged,  because  by  the  appearance  of  the  jurors  it  was  salved,  and  said 
it  was  not  like  Dr;  Hnssey's  cas^,  where  pledgres  were  wanting  upon  an  original,  which 
Tide  3  Bulst  275,  276,  kc. ;  Roll.  R.  445-^47;  Cro.  Jac.  414,  where  it  is  said,  that 
not  findinff  pledges  upon  an  original  Is  merely  the  neglect  of  the  party,  and  so  not 
helped.— if  a  venire  is  awarded  to  the  coroners,  and  returned  by  two  of  them  only ; 
whereas  at  the  time  of  the  award  and  return  thereof,  there  were  two  more ;  this  is  onij 
a  mis-return  and  aided.  Lamb  and  Wiseman,  Cro.  Jac.  383,  adjudged;  Hob.  70, 
adjudged ;  and  yet  if  one  sheriff  of  London  makes  a  return  without  the  other,  this  is  not 
helpeo,  bdnff  no  Return  at  all ;  for  they  make  but  one  officer,  and  the  court  knows  that 
in  one  sheriff  there  b  two  persons.  Hob.  70.  Qu.  Of  this  reason?  (t)  Upon  the  return 
of  a  ventre  de  medietale  Ungua,  it  did  not  appear  which  were  denizens,  and  which  aliens. 
Cro»  Eliz.  841, /ler  curiam.  It  is  an  insufficient  return,  and  aided  by  the  statute.^^ 
Upon  the  venire  twenty-three  only  were  returned,  but  the  habeas  corpora  was  awarded 
zgaiaat  the  twenty-three  and  A,  and  eleven  of  the  other  and  A  were  sworn,  and  tried  the 
cause.  Fines  and  North,  Jones,  302,  adjudged,  it, was  not  helped;  for  A  was  not 
returned  by  the  sheriff.  Cro.  Car.  278;  5  Co. '36,  b,  37,  a;  Cro.  Eliz.  194;  Brownl. 
274;  Jones,  357;  end  vide  Sid.  66. — So  if  the  trial  had  been,  by  eleven  of  the  twenty- 
three,  and  one  of  the  tales  de  dreunutaniibue,  Sankill  and  Stocker*  Cro*  Car.  233, 
adjudged  per  curiam  coni,  Croke,  Jones,  245 ;  but  vide  Brownl.  274,  where  it  was 
adjudged  according  to  the  opinion  of  Croke.  Vide  Latch,  54.  But  if  twenty-five  are 
returned,  and  the  twenty-fifth  is  sworn,  and  tries  the  cause,  it  is  not  helped,  becanse  a 
mis-trial.  Cro.  Jac.  647;  but  if  tried  by  twelve  of  the  other,  it  is  helped.  Cro.  Jae, 
647.  This  was  before  forty-eight  were  returned  on  the  panel,  {k)  In  dudrefaeiaa 
upon  a  recognisance  against  the  heirs  and  ter-tenants  of  the  conusor,  the  sheriff  returns 
J  S,  ter-tenant,  but  says  nothing  as  to  the  heir,  and  J  S  pleads  issue,  and  it  is  found 
against  him.  Cro.  Car.  295,  aoQudged  by  three  judges  against  Croke,  that  quoad  the 
heir,  there  being  no  return,  it  is  not  helped  by  the  statute ;  out,  per  Croke,  the  defendant 
having  pleaded  to  issue,  and  that  being  found  against  him,  he  shall  not  now  take 
advantage  of  the  heir's  not  being  returned  summoned ;  and  Cro.  Car.  312, 313,  it  was 
adjudged  for  the  plaintiff,  because  quoad  the  heir,  it  was  only  a  discontinuance,  which 
is  aided  by  the  32  H.  8,  c.  30;  Jones,  319,  adjudged.  ||(^)  And  a  variance  in  the  name 
of  the  plaintiff  between  the  warrant  of  attorney  and  the  declaration,  is  no  ground  of  error. 
De  Tastet  v.  Rucker,  3  Bro.  &  Bing.  65.|| 

These  statutes  extended  only  to  the  courts  above,  but  the  subsequent 
statutes  extend  to  all  courts  of  record,  and  remedy  several  defects  and 
omissions  not  included  in  the  former. 

fl  Sand.  268. 

By  the  21  Jac.  1,  c.  13,  it  is  enacted,  *'that  after  verdict  for  plaintiff 
or  demandant,  defendant  or  tenant,  baily  in  assize,  vouchee,  praiee  in 
aid,  or  tenant  by  receipt,  in  any  action,  suit,  bill,  plaint,  or  demand,  in. 
any  court  of  record,  judgment  thereupon  shall  not  be  stayed  or  reversed 
for  any  variance,  in  form  only,  between  the  original  or  bill  and  the 
declaration,  plaint, and  demand,  or  for  lack  of  the  averment  of  any  life,  (a) 
so  it  be  proved  the  person  living,  or  because  the  venire^  habeas  corpora, 
or  distringas  was  awarded  to  a  wrong  officer  upon  any  insufficient 
suggestion,  or  (4)  for  that  the  visne  is  in(c)  some  part  mis-awarded,  or 
sued  out  of  more  or  fewer  places  than  it  ought  to  hey(d)  so  as  some  one 
place  be  right  named,  or  for  mis-naming  any  of  the  jurors  in  surname 
or  addition,  (e)  in  any  of  the  writs,  or  returns  thereof,  so  as  they  be 
proved  to  be  the  same  as  were  meant  to  be  returned ;  or  for  that  there 
is  no  return  upon  any  of  the  writs,  so  as  a  panel  be  returned  and  aix-> 
aexed  thereto ;  or  for  that  the  sheriff  or  other  officer's  name  is  not 


AMENDMENT  AND  JEOFAIL.         231 

(B)  The  sereral  Statafea  of  Amendment  and  Jeofail. 

to  the  return  of  such  writ,  so  as  it  appear  by  proof  the  writ  was  returned 
by  him;  or  for  that  the  plaintiff  in  ejectment, (^)  or  other  personal 
action,  being  under  age,  appeared  by  attorney,  and  the  verdict  passed 
for  him/' 

(m) Sid.  61.    (b)  Cro.  Car.  17, 16d,  284,  4S0;  Jones,  395;  Stile,  dOl,  206 ;  Raym. 

67.    {e)  This  statate  aids  not,  rniless  the  fenue  aiisea  from  aereral  places,  and 

ooe  of  those  places  is  truly  named.    Sid.  SO.-^But  if  it  arises  from  sereral  places, 

tboudi  in  several  counties,  and  it  is  tried  by  one  only,  it  is  helped.    2  Ley.  122, 

per  Hale,    {d)  By  the  opinion  of  the  mater  part  of  Uie  judges,  where,  bv  particalar 

costom,  a  trial  was  to  be  <2e  vtcinet^  of  wie  four  wards  next  adjoining,  and  the  venire  Is 

avarded  de  mdnel^  of  two  of  them  only,  it  is  helped  by  the  statute.    2  Sand.  258.    But 

Sanden  dubiiaviij  whether  it  should  extend  to  aid  any  proceedings  except  such  as  were 

leeording  to  the  course  of  the  common  law.    (e)  But  this  extenos  not  to  any  mistake  in 

the  Christian  name.    Cro.  Car.  202.    ||  See  WilleB,  488 ;  12  East ;  6  Taunt  229,  460.|| 

(g)  Stile,  216,*  318,/>er  Rolle,  C.  J.    If  the  party  appear  by  attorney,  where  he  ought 

to  appear  by  guardian,  it  is  error,  and  not  helped  by  this  statute.    Dany.  Abr.  2  v.,  tlL 

Bror,  fol.  12,  pi.  13,  and  Roll.  Abr.  1  y.,  747,  pi.  13,  S.  O.,  where  he  says  the  judgment 

was  reversed,  oecause  the  party  plaintiff  appeared  in  person.    See  2  Sand.  212,  213. 

It  seems  the  general  opinion,  that  when  the  plaintiff  appears  by  attorney,  unless  it  is 

pleaded  in  abatement,  it  is  cured  after  verdict  for  him,  by  the  stat.  21  Jac.  1,  c.  13,  the 

Words  being  express.    The  cases  in  the  books  contrd  (except  that  in  Stiles)  were  before 

the  statute.    |  if  an  infant  defendant  appears  by  attorney,  the  court  will,  at  the  instance 

cf  the  plaintiff,  compel  an  amendment  of  the  appearance  by  substituting  a  guardian. 

Hindmarsh  v.  Chandler,  7  Taunt.  488.  0  When  an  infant  defendant  appears  by  attorney, 

the  proceedings  will  be  amended  on  motion  of  plaintiff,  by  entering  an  appearance  by 

jnaidian.  Smith  y.  Minor,  Coxe,  416.  ^  And  although  an  infant  defendant  against  whom 

judgment  has  been  given  may  assign  for  error  that  he  appeared  by  attorney,  yet  if  judff- 

nieat  be  given  in  favour  of  an  infant  defendant,  the  plaintiff  canliot  avail  himself  of  the 

in&nt's  appearance  by  attorney  as  a  ground  of  error.    Bird  v.  Pegg,  5  Bam.  &  A.  418.|| 

The  main  design  of  this  statute  was  to  help  any  mistake  in  the  jury 
process,  but  there  were  several  things  still  to  be  supplied,  and  several 
others  to  be  adjudged  from,  which  were  always  construed  to  be  matters 
of  substance,  and  consequently  not  aided  by  any  of  the  former  statutes: 
wherefore  the  16  &  17  Car.  2  was  made,  the  act  which  Twisden  called 
The  Omnipotent  Jict^ 

1  Vent  200. 

By  the  (a)  16  &  17  Car.  2,  c.  8,  it  is  enacted,  *^that  after  verdict  in 

any  action,  suit,  bill,  or  demand,  in  the  courts  of  record  at  Westminster^ 

county  palatine  of  Chester  or  Durham,  or  of  the  great  sessions  in  Wales, 

judgment  thereupon  shall  not  be  stayed  or  reversed  for  want  of  form 

or  pledges,  sheriff's  name,  returned  upon  the  original,  or  for  want  of 

pledges  upon  any  bill  or  declaration,  or  for  want  of  a  profert  in  curia 

of  any  i&eA,  or  of  letters  testamentary,  or  of  administration,  or  for  the 

omission  of  vi  et  armis,  or  contra  pacem,  or  for  the  mistake  of  the 

Christian  or  surname  of  either  party,  sums,  day,  month,  or  year,  in  any 

bill|  declaration,  and  pleading,  being  right  in  any  writ,  plaint,  roll,  or 

record  preceding,  or  in  the  same,  to  which  the  plaintiff  might  have 

demurred  and  showed  the  same  for  causd,  or  for  want  of  hoc  paratus 

tit  vtrificarey  or  hoc  paratus  est  verijicare  per  recordumy  or  prout 

patet per  recordum;  or  for  that  there  is  no  right  venue;  so  as  a  trial 

was  by  a  jury  of  the  (4)  proper  county  or  place  (c)  where  the(rf)  action 

is  laid;  nor  shall  any  judgment  after  verdict,  confession  by  cognovit 

actioncTn  or  relict  a  verificationcj  be  reversed  for  want  of  a  misericordia 

or  a  eapiatur,  or  because  one  is  entered  for  the  other ;  nor  for  that  idea 

eoneessum  est  per  curiam  is  entered  for  ideo  consideratum  est,  &c.,  or 

for  that  the  increase  of  costs  after  verdict  m  an  action,  or  upon  a  nonsuit 
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in  replevin,  are  not  entered  to  be  at  the  request  of  the  party  for  whom 
the  judgment  was  given,  nor  by  reason  that  the  costs  ui  any  judgment 
whatsoever,  are  not  entered  to  be  by  consent  of  the  plaintiff;  and  that 
all  such  omissions,  variances,  and  defects,  and(c)  other  matters  of  like 
nature,  not  being  against  the  right  of  the  matter  of  the  suit,  nor  where- 
by the  issue  or  trial  are  altered,  shall  be  amended  where  such  judgments 
are  or  shall  be  removed  by  writ  of  error.'' 

(a)  This  act  was  only  for  three  years,  but  is  made  perpetual  per  22  &  23  Car. 
2,  0.  4.    (6)  But  this  extends  not  to  any  trial  in  an  improper  county.    Mod.  37,  199; 
2  Mod.  24.     (c)  In  debt  upon  a  bond  in  London,  continued  for  the  performance  of 
covenants,  one  of  which  was  for  the  enjoyment  of  Shrub- walk,  in  the  forest  of  W.,  in 
com.  N.,  and  the  defendant  pleaded  performance  srenerally  ;  and  the  plaintiff  replied, 
that  the  Earl  of  N.  having  title  by  grant,  &c.,  entered,  and  ousted  him ;  and  the  defendant 
pleaded  the  Earl  of  N.  had  no  title;  and  thereupon  issue  was  joined,  and  tried  by  a 
vUne  of  Shrub- walk,  and  found  for  the  plaintiff;  and  thoucrh  no  viane  could  arise  of  the 
walk,  and  it  could  not  be  intended  a  will,  being  only  collaterally  alleged  as  a  thing 
granted,  and  not  as  a  place  where  any  fact  was  done ;  yet  beinff  tried  by  a  jury  of  the 
county  where  the  matter  of  the  issue  arose,  it  was  adjudged  tor  the  plaintiff  by  three 
judges  com.  Twisden,  who  said  it  was  not  within  the  words ;  and  bemg  a  new  law,  it 
should  not  be  taken  according  to  the  intent,  against  the  words;  and  after,  error  waa 
brought;  but  the  parties  agreed,  the  defendant  makins  the  plaintiff  satisfaction.  Lev. 
207.    Sid.  326,  adjudged  per  totam  Cur.  praeter  Twisden,  though  objected,  the  action 
being  laid  in  London,  the  issue  should  have  been  there  tried,  unless  some  other  place 
had  been  showed  in  the  record ;  and  vide  1  Lev.  122.    (d)  The  plaintiff  declared  that  the 
defendant  apud  London  said  of  the  plaintiff,  that  he  haci  stolen  plate  at  Oxford ;  and  the 
defendant  justified,  that  he  did  steal  plate  at  Oxford,  per  quoad  he  spoke  the  words  at 
London;  and  the  plaintiff  replied  de  injurid  sua  proprid^  &c.,  and  thereupon  issue  was 
joined,  and  tried  in  London,  and  found  for  the  plaintiff;  and  though  it  was  adjudged, 
that  the  only  point  in  issue  was,  whether  the  felony  was  committ^,  which  was  triable 
at  Oxford  ;  yet  the  plaintiff  had  judgment.     Crof^  and  Boite,  Sand.  247,  248,  by  three 
judges,  who  said,  that  the  issue  being  tried  by  a  jury  of  the  proper  county,  it  was  within 
the  express  words  of  the  statute ;  but  Twisden  fortmeni  cont,  ,*  and  by  the  reporter,  this 
judgment  was  given,  not  only  against  the  opinion  of  Twisden,  but  of  several  others, 
as  he  was  informed ;  and  being  of  counsel  with  the  defendant,  he  agreed  the  meaning^ 
of  the  statute  was,  that  the  issue  should  be  tried  in  the  proper  county  where  it  arises, 
else  it  would  be  impossible,  by  any  plea,  to  remove  the  tnal  from  the  county  where  the 
action  is  laid.    Raym.  181,  adjudged,  that  it  was  helped  by  the  statute ;  bat  said, 
that  &e  defendant  might  have  demurred  upon  it.    2  Keb.  496,  adjudged,  Vent.  263, 
cited  to  be  adjudged;  so  Adderly  and  Wise,  2  Lev.  164,  165,  adjudged,  Vent.  263, 
cited,  and  vide  Raym.  392,  where  the  like  point  was  in  question,  el  adjom, ;  so,  2  Jones, 
82,  et  adjom.    And  in  the  case  of  Jenning  and  Hunking,  Vent.  263,  (where  the  couit 
said  it  was  within  the  words,  but  not  the  meaning  of  the  act;  for  the  mtention  was  so, 
that  the  trial  was  in  the  county  where  the  issue  did  arise,)  but  in  re^rd  of  these  prece- 
dents cited,  they  would  not  stay  jud^ent;  but  by  the  report  of  this  last  case,  2  Lev. 
121,  it  does  not  appear,  how  the  judgment  was ;  but  Hale,  C.  J.,  there  said,  the  mean- 
ing of  the  statute  was,  if  the  issue  was  tried  in  the  county  where  the  matter  thereof 
arose ;  for  it  is  not  reasonable  to  believe  the  parliament  intended  to  alter  the  whole 
course  of  trials,  and  to  have  things  tried  in  foreign  counties,  et  adjomaior;  and  by  the 
report  of  the  same  case,  3  Keb.  350,  371,  509,  the  parties  agreed  to  amend,  and  lay  the 
whole  matter  in  the  county  where  the  action  was  laid ;  and  said,  the  court  inclined 
strongly  against  the  judgment  cited,     (e)  Raym.  398. 

The  above  statutes  being  chiefly  calculated  to  aid  imperfections  after 
verdict,  and  the  statute  27  Eliz.  c.  5,  aiding  defects  in  fonn  only  on  a. 
general  demurrer,  it  was  thought  advisable  to  enlarge  the  authority  of 
file  courts  further  in  favour  of  suitors ;  and  therefore, 

Garth.  66;  Skin.  49,  pi.  3. 

By  the  4  Ann.  c.  16,  for  the  amendment  of  the  law,  it  is  enacted, 
"that  v/here  any  demurrer  shall  be  joined  and  entered  in  any  actioa  or 
suit  in  any  court  of  record,  the  judges  shall  proceed  and  give  judgment 
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aocordiDg  as  the  very  right  of  the  cause  and  matter  in  law  shall  appear 

unto  them,  without  regarding  any  imperfection,  omission,  or  defect  in 

any  writ,  return,  plaint,  declaration,  or  other  pleading,  process,  or  course 

of  proceeding  whatsoever,  except  those  only  which  the  party  demurring 

shall  specially  and  particularly  set  down  and  express  together  with  his 

demarrer,  as  causes  of  the  same,  notwithstanding  that  such  imperfection, 

omission,  or  defect  might  have  heretofore  been  taken  to  be  matter  of 

substance,  and  not  aided  by  the  27  Eliz.  c.  5,  so  as  sufficient  matter 

appear  in  the  said  pleadings ;  upon  which  the  court  may  give  judgment 

according  to  the  very  right  of  the  cause,  and  no  advantage  or  exception 

shall  be  taken  of  or  for  an  immaterial  traverse,  or  of  or  for  the  default 

of  entering  pledges  upon  any  bill  or  declaration,  or  of  or  for  the  default 

of  alleging  the  bringing  into  court  any  bond,  bill,  indenture,  or  other 

deed  whatsoever,  mentioned  in  the  declaration  or  other  pleading,  or  of 

or  for  the  default  of  alleging  of  the  bringing  into  court  letters  testanoent- 

ary,  or  letters  of  administration,  or  of  or  for  the  omission  of  vi  ei  armis, 

tt  contra  pacenif  or  either  of  them,  or  of  or  for  the  want  of  averment  of 

iocparaius  est  verificarty  or  hocparatus  eat  verificare  per  recordum; 

bat  the  court  shall  give  judgment  according  to  the  very  right  of  the 

cause,  as  aforesaid,  without  regarding  any  such  imperfections,  omissions, 

and  defects,  or  any|)ther  matter  of  like  nature,  except  the  same  shall  be 

specially  and  particularly  set  down  and  shown  for  cause  of  demurrer." 

^ndj  "  That  all  the  statutes  of  jeofails  shall  be  extended  to  judg- 

ioents  wUch  shall  be  entered  upon  confession,  nihil  dicit^  or  non  sum 
ififormatusj  in  any  court  of  record,  and  no  such  judgment  shall  be 
reversed,  nor  any  judgment  upon  any  writ  of  inquiry  of  damages  exe- 
cuted thereon,  be  stayed  or  reversed  for  or  by  reason  of  any  imperfec- 
tion, omission,  defect,  matter,  or  thing  whatsoever,  which  would  have 
been  aided  and  cured  by  any  of  the  statutes  of  jeofails^  in  case  a  verdict 
of  twelve  men  had  been  given  in  the  said  action  or  suit,  so  as  there  be 
an  original  writ,  or  bill,  and  warrants  of  attorney  duly  filed  according 
to  the  law  as  is  now  used." 

4Ann»c.  16.  Note:  This  act  is  said  to  have  been  penned  by  the  great  Lord  Somen. 
See  3  Bishop  Baraet's  Hist  of  his  own  Times,  p.  439. 

Pn  the  construction  of  this  statute  it  has  been  adjudged,  that  it 
extends  to -protect  judgments  by  default,  against  such  objections  only  as 
are  remecued  after  a  verdict  by  the  statutes  oi  jeofails ^  and  not  against 
objections  which  are  cured  by  a  verdict  at  common  law. 

1  Stre.  78;  Vandepnt  ▼.  Lord,  S.  C;  3  Yin.  Abr.  399,  MS.;  3  Stra.  933,  Hayes  t^ 
Wanen;  d  Burr.  899,  Collins  y.  Gibbs. 

It  becomes,  therefore,  necessary  in  order  to  ascertain  the  nature  of  the 
defects,  which  are  aided  after  a  judgment  by  default  since  the  statute  of 
Anne,  to  distinguish  with  accuracy  between  such  imperfections  as  are 
cured  by  a  verdict  by  the  conmion  law,  and  those  which  are  now 
remedied  after  verdict  by  the  several  statutes  of  jeofails.  With  respect 
to  the  former  case  it  is  to  be  observed,  that  where  there  is  any  defect, 
imperfection,  or  omission  in  any  pleadings,  whether  in  substance  or 
form, (a)  which  would  have  been  a  fatal  objection  upon  demurrer;  yet 
if  the  issue  joined  be  such  as  necessarily  required  on  the  trial  proof  of 
the  facts  so  defectively  or  imperfectly  stated  or  omitted,  and  without 
which  it  is  not  to  be  presumed  that  either  the  judge  would  direct  the 
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jiuy  to  give,  or  the  jury  would  have  given  the  verdict,  such  defect, 
imperfection,  or  omission  is  cured  by  the  verdict  by  the  common  law ; 
or,  in  the  phrase  often  used  upon  the  occasion,  such  defect  is  not  any 
jeofail  after  verdict. 

See  Cro.  Car.  497,  Hall  ▼.  Marshall;  Sir  T.  Raym.  487,  Hitehins  ▼.  Sterens; 
Carth.  304,  Alston  ▼.  Buscough ;  lb.  389,  Blackall  y.  Eale ;  1  Mod.  392,  Wootten  ▼. 
Hele;  1  Lev.  308,  Mannington  ▼.  Gaillims,  S.  C. ;  1  Vent.  109 ;  1  Sid.  433,  Goswick's 
ease;  1  Sadk.  365,  Crouther  y.  Oldfield;  Com.  Rep.  116,  May  y.  King;  6  Mod.  30i2, 
Scrimshaw  y.  Westley;  2  Ld.  Raym.  1060,  S.  C;  Holt's  R.  567 ;  3  Wils.  275,  Roe 
T.  Hersey;  7  Brown  P.  C.  555,  Rann  y.  Hughes;  Dougl.  679,  Rushton  y.  Aspinall ; 
1  Term  R.  141,  145,  Spies  y.  Parker ;  lb.  545,  Johnstone  y.  Sutton;  3  Term  R.  35« 
Nerot  Y.  Wallace;  lb.  147,  Clark  y.  King;  4  Term  R.  472,  Bishop  y.  HuYward; 
7  Term  R.  518,  523,  M'Murdo  y.  Smith;  Cas.  temp.  Hardw.  116,  Wicker  y.  Norris; 
10  East,  359,  Bowdell  y.  Parsons;  2  Bos.  &  Pull.  265,  Ward  v.  Harris,  (a)  13  East, 
407,  Higgins  y.  Highfield.  That  was  an  action  for  mesne  profits;  and  the  declaration 
did  not  state  any  time  when  the  defendant  entered,  but  only  that  he  kept  the  plaintiff 
ejected  for  a  long  mace  of  time.  After  judgment  by  default,  the  court  held,  that  this 
omission  was  cured  by  the  statute  4  Ann.  c.  16,  and  seemed  to  consider  that  all  defects 
of  form  only  were  cured  by  that  statute.  The  case  of  Blackall  y.  Heal,  Com.  Rep.  12 ; 
Carth.  389,  S.  C,  was  cited  in  argument,  where  the  same  omission  was  held  to  be 
cured  after  Yerdict;  but  whether  under  the  statute  of  jeofails,  or  at  common  law,  does 
not  appear,  though  the  language  of  the  court  in  giYing  judgment  seems  to  lean  to  the 
latter.    The  case  in  13  East,  407,  is,  howcYer,  decisiYe  upon  this  point. 

As  where  in  debt  for  rent,  by  a  bargainee  of  a  reversion,  the  declara- 
tion omitted  to  allege  the  attornment  of  the  tenant,  which  before  the 
statute  4  Ann.  c.  16,  §  9,  was  a  necessary  ceremony  to  complete  the 
title  of  the  bargainee,  and,  upon  nil  debety  pleaded  there  was  a  verdict 
for  the  plaintiff,  such  omission  was  cured  by  the  verdict  by  the  common 
law;  but  is  a  fatal  objection  after  a  judgment  by  default,  since  the 
statute  of  4  AniL  c.  16,  §  2.  (a) 

3  Show.  933,  234,  Hitehins  y.  SteYens ;  1  Stra.  78,  Vandeput  y.  Lord,  S.  C. ;  3  Vin. 
Abr.  399.  (b)  It  should  be  obserYed,  that  Serjeant  Williams  (from  whom  this  passage 
is  taken)  is  here  speaking  of  a  conYeyance  of  a  rcYersion  made  preYious  to  the  statute  of 
Anne,  and  pleaded  after  tnat  statute,  the  second  section  of  whicn  extends  the  statutes  of 
Jeo&ils  to  judgments  by  defiainlt,  and  the  ninth  and  tenth  sections  of  which  abolish  the 
necessity  of  attornment. 

And  this  construction  seems  agreeable  to  the  spirit  as  well  as  the 
letter  of  that  statute :  for  it  is  clear  that,  unless  the  tenant  had  in  fact 
attorned,  the  plaintiff  was  not  entitled  to  recover.  It  is  not  alleged  in 
the  declaration  that  the  tenant  had  attorned ;  it  is  at  least  as  probable 
that  he  had  not  attorned  as  that  he  had ;  and  it  does  not  appear  which 
is  the  fact ;  upon  what  ground  then  can  the  court  presume  any  attorn- 
ment? TTie  judgment  by  default  affords  none,  for  that  only  admits 
such  facts  as  are  alleged.  Therefore,  if  such  defects  should  be  held  to 
be  aided  after  a  judgment  by  default,  it  might  frequently  happen  that 
the  court  would  give  judgment  for  the  plaintiff,  where  he  is  not  entitled 
to  recover.  But  where  a  verdict  has  established  the  grant,  that  is  a 
sure  ground  whence  the  court  can  presume  attornment,  because  without 
proof  of  it  the  plaintiff  could  not  have  made  out  his  title  as  bargainee 
of  the  reversion.  So  where  a  grant  of  a  reversion,  a  rent-charge,  an. 
advowson,  or  any  other  hereditament  which  lies  in  grant,  and  can  only 
be  conveyed  by  deed,  be  pleaded,  but  is  not  alleged  to  have  been  by  deed^ 
or  if  a  feoffment  be  pleaded  without  livery;  (A)  so  that  the  grantee  or 
feoffee  does  not  show  in  himself  a  perfect  title ;  yet,  if  the  grant  or  feoff- 
ment be  put  in  issue,  and  found  by  the  jury,  the  verdict  cures  such  im- 
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perfection  by  the  common  law.    But  such  defect  is  a  fatal  objection 
after  a  judgment  by  default,  for  the  reason  above  given. 

Hutt  54,  Lightfoot  v.  Brightman;  1  Term  R.  145,  Spies  ▼.  Paiker.  (b)  But  it 
seems  that  livery  need  not  be  pleaded  in  any  case,  for  it  is  a  necessary  circumstance 
implied  by  law.  Co.  Litt.  303,  b ;  Plowd.  149,  Throckmorton  v.  Tracy ;  which  was 
OD  demarrer  to  a  plea  in  bar. 

Also  where  a  promise  depends  upon  the  performance  of  something  to 
be  first  done  by  him  to  whom  the  promise  is  made,  and  in  an  action 
upon  such  promise  the  declaration  does  not  aver  performance  by  the 
plaintiff,  or  that  he  was  ready  to  perform,  and  there  is  a  verdict  for  the 
plaintiff;  such  omission  is  cured  by  the  verdict  by  the  conmion  law,  but 
is  a  fatal  objection  after  a  judgment  by  default,  for  the  objection  holds 
exactly  the  same  as  if  it  bad  been  upon  demurrer. 

3  Burr.  899,  Collins  y.  Gibbs. 

So  in  an  action  for  a  malicious  prosecution,  it  is  necessary  to  allege  in 
the  declaration  that  the  prosecution  is  at  an  end.  -  The  want  of  this 
averment  is  cured  after  verdict ;  but  is  fatal  \xpon  demurrer,  or  after  a 
judgment  by  default :  for  the  original  prosecution  may  either  be  deter- 
mined, or  it  may  still  be  regularly  going  on;  and  how  can  the  court  say 
which  of  the  two  is  the  fact?  But  where  there  is  a  verdict  for  the  plain* 
tin,  It  is  a  necessary  inference  that  it  was  proved  on  the  trial  that  the 
original  prosecution  was  at  an  end.  (a) 

3  Rich.  3 ;  9  Hob.  267,  Naterer  y.  Freeman;  10  Mod.  309, 210,  Parker  y.  Langley ; 
SVin.  Abr.  35,  MS.,  Black^Ye  y.  Oden;  Dou^l.  215,  Fisher  y.  Bristow;  2  Term  R. 
2*35,  Morgan  y.  Hughes,  Skmner  y.  Gunton ;  1  Sid.  15,  Wine  y.  Ware,  (a)  See  also  1 
Bro.  k  Bmff.  224 ;  Dalby  y.  Hirst,  9  East,  473 ;  Amey  y.  Long,  5  Bam.  &  Aid.  634$ 
Pippet  Y.  Heam ;  in  which  case  it  was  held,  that  a  count  for  maliciously  indicting  the 
plaintiff  for  perjury  without  setting  out  the  indictment,  is  good  after  Yerdict;  but  this. 
It  should  seem,  is  by  the  statutes  o?  jeofails. 

But  where  there  was  any  defect,  omission,  or  imperfection,  though  in 
form  only,  in  some  collateral  parts  of  the  pleading,  that  were  not  in 
issue  between  the  parties,  so  that  there  was  no  room  to  presume  that 
the  defect  or  omission  was  supplied  by  proof,  a  verdict  did  not  cure 
them  by  the  common  law.  As  in  the  case  from  Croke's  Reports,  where 
the  replication  did  not  aver  that  the  cattle  were  levant  and  couchant 
upon  the  plaintiff's  land,  a  verdict  in  favour  of  the  prescription  did  not 
cure  this  defect ;  for  the  only  point  in  issue  was  the  prescriptive  right  of 
common,  and,  therefore,  the  fact  of  the  cattle  being  levant  and  couchant 
upon  the  plaintiff's  land,  or  not,  was  not  at  all  necessary  to  be  proved 
before  the  jury.  But  as  it  was  an  extremely  hard  case,  that  after  a 
cause  had  been  tried  upon  the  merits,  judgment  should  either  be  stayed 
or  reversed  for  defects  in  form  in  such  collateral  matters,  such  defects 
were  helped  after  verdict  by  the  statutes  oi  jeofailsy  and  are  now  after 
jndgment  by  default,  by  virtue  of  the  statute  of  Queen  Aime.  {b)  So 
where  an  administrator  brings  debt  on  a  bond,  and  does  not  allege  in 
the  declaration  by  whom  administration  was  granted^  and  defendant 
pleads  nan  est  factum^  and  there  is  a  verdict  for  the  plaintiff,  the  ver- 
dict does  not  cure  this  defect  by  the  common  law,  because  it  was  not 
necessary  to  be  proved  on  this  issue,  the  title  of  the  administrator 
not  being  in  question.  But  this  defect  is  remedied  after  verdict  by  the 
statute  oi  jeofails y  16  &  17  Car.  2,  c.  8,  and,  therefore,  after  a  judgment^ 
by  default  since  the  statute  of  Anne.(c)    Upon  the  same  principle,  a 
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Verdict  did  not  at  the  common  law  cure  other  defects  in  form,  such  as 
the*  want  of  giving  colour,  misjoining  of  the  issue,  discontinuance,  &c., 
which  are  helped  after  verdict  by  statute  32  H.  8,  c.  30,  nor  the  want 
of  an  original  or  judicial  writ ;  nor  the  insufficient  return  of  the  sheriff, 
which  are  remedied  after  verdict  by  the  statute  18  Eliz.  c.  14;  nor  a 
variance  between  the  original  writ  and  declaration,  which  was  aided 
after  verdict  by  the  statute  21  Jac.  1,  c.  13 ;  nor  did  a  verdict  cure  any 
immaterial  traverse,  the  omission  of  a  prefer t^  of  vi  ei  armiSj  of  contra 
pacem^  of  hoc  paratus  est  verificare,  of  prout  patet  per  recordvtny 
all  which  defects,  with  many  others,  are  helped  after  verdict  by  the 
statute  16  &  17  Car.  2,  c.  S]{d)  and  tiie  benefit  of  these  statutes  is  ex- 
tended to  judgments  by  default  by  the  statute  of  Anne,  (e)  But  still, 
if  the  plaintiff  either  states  a  defective  title,  or  totally  omits  to  state  any 
title  or  cause  of  action,  a  verdict  will  not  cure  such  defect,  either  by  the 
common  law  or  by  the  statutes  of  jeofails;  for  the  plaintiff  need  not 
prove  more  than  what  is  expressly  stated  in  the  declaration,  or  is  neoea- 
aatHy  implied  from  those  facts  which  are  stated,  (g) 

mSee  Gilb.  H.  C.  B.,  (3d  ed.)  137, 139, 141,  142.  (c)l  Salk.  37;  GidlejT. 
Williams,  S.  C. ;  1  Ld.  Ravm.  634 ;  4  Mod.  133,  Mason  v.  Hanson,  (d)  And  by  slat. 
5  G.  1,  c.  13,  any  defect,  whether  in  form  or  substance,  in  an  original  writ  or  bill,  is 
cured  after  verdict,  (c^  It  must  be  observed,  that  two  of  the  instances  mentioned  in  the 
text,  viz.,  the  want  and  the  imperfection  of  an  original  writ,  are  expresslj^  excepted  in 
the  setatate  of  Anne,  the  words  of  which  are,  '^  So  as  there  be  an  original  writ  or  bill,  and 
wanrant  of  attorney  duly  filed  according  to  the  law  as  is  now  used.'*  See  1  Saund.  318, 
a;  and  S  Saund.  101,  r.  (g)  Doug.  658;  Rushton  v.  Aspinall,  Cow.  825 ;  2  Salk.  662; 
Boxendin  v.  Sharp,  1  Salk.  365 ;  Crouther  v.  Oldfield,  3  Burr.  1728 ;  Weston  v.  Mason, 
oer  Yates,  J.,  3  Wils.  275;  1  Term  R.  141,  146;  Spieres  v.  Parker,  4  Term  R.  472'; 
Bishop  V.  Hay  ward,  Gilb.  H.  C.  B.  141, 142,  So,  where  in  an  action  on  the  case  for 
an  injury  to  the  plaintiff's  reversion  in  a  yard,  the  declaration  stated  injuries  in  terms 
which  most  aptly  applied  to  the  possession  only,  and  there  was  no  allegation  that  the 
plaintiff  had  been  injured  in  his  reversionary  estate  in  the  premises,  the  court,  after  ver« 
diet  for  the  plaintiff,  held,  that  the  omission  was  not  cured,  and  judgment  was  arrested. 
1  Mauie  &  S.  234,  Jackson  v.  Peeked.  So,  in  debt  on  2  &  3  Ed.  6,  c.  1,  for  not  setting 
out  tithes,  an  omission  to  state  that  the  tithes  had  been  payable  within  forty  years  next 
before  the  act,  was  held  fatal  af^r  verdict  for  the  plaintin.  4  Bam.  &  Aid.  655,  Butt  v. 
Howard.  The  distinction  is  one  which  has  been  often  remarked  between  a  defective 
•tatement  of  a  title  or  cause  of  action,  and  a  statement  of  a  defective  title  or  cause  of 
action.    The  former  is  cured  by  verdict,  or  by  the  statute  of  jeo&ils ;  the  latter  is  not. 

Notwithstanding  it  is,  as  we  have  seen,  so  material  to  distinguish 
between  defects  helped  after  verdict  by  the  common  law  and  by  the 
statutes  of  jeofails^  in  order  to  apply  tfiem  to  cases  of  judgments  by 
default,  yet  we  very  often  find  that  there  is  no  sort  of  distinction  made 
between  the  two  cases  by  many  of  our  reporters  and  writers  upon  the 
subject.  In  a  qtiare  impeditj  the  declaration  alleged  a  seisin  in  the 
crown  of  the  advowson,but  no  presentation.  The  seisin  was  traversed,  and 
verdict  thereon  for  the  crown.  The  question  was,  whether  the  want  of  al- 
leging a  presentation  was  cured  by  the  verdict.  The  court  was  of  opinion 
it  was;  but  Lord  Hardwicke  is  made  to  say  that  it  was  so  cured,  by  virtue 
of  the  16  &  17  Car.  2,  c.  8.  But  it  should  seem  that  the  report  is  inaccu- 
rate, because  firom  the  whole  of  Lord  Hardwicke's  argument  it  is  plain 
that  the  ground  upon  which  the  court  gave  their  opinion  was,  that  a 
presentation  must  of  necessity  have  been  proved  upon  the  trial,  other- 
wise the  jury  could  not  have  found  a  seisin  in  the  crown ;  which  is  the 
principle  upon  which  the  defects  are  held  to  be  cured  by  a  verdict  by 
the  common  law.    And  in  this  light  is  the  case  considered  in  the  law  of 
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(C)  As  to  the  Kin^  and  Criminal  Proceedings. 

Nisi  Prios,  122.  So,  Sir  William  Blackstone  in  his  commentaries  states 
with  correctness  the  principle  upon  which  defects  are  held  to  be  aided 
by  a  verdict  by  the  common  law ;  but  the  two  examples  which  he  ad- 
duces to  illustrate  the  principle,  are  both  of  them  instances  of  defect, 
aided  after  verdict  by  the  statutes  of  jeofails.^ 

The  King[v.  Bishop  of  Landaif,  2  Stra.  1006;  Black.  Com.  394,  395.  See  1  WilK 
Saund.  237,  ei  seq,  notisj  (5th  edit) 

Notwithstanding  the  great  enlargement  of  the  power  of  the  judges, 
by  the  above  recited  statutes  in  amending  writs,  processes,  &c.,  yet  none 
of  them  were  thought  to  extend  to  writs  of  error ;  and  the  rather, 
because  such  amendment  would  not  be  in  affirmance  of  the  judgment ; 
biU  it  being  found  that  defective  writs  of  error  occasioned  great  delay 
of  justice — 

Carth.  156, 367,  520;  Ld.  Raym.  71, 151,  564;  5  Mod.  16,  69;  Comb.  354;  Salk. 
id,  pi.  9. 

By  the  5  G.  1,  c  13,  it  is  enacted,  "that  all  writs  of  error  wherein 

there  shall  be  any  variance  from  the  original  record,  or  other  defect, 

may  and  shall  be  amended  and  made  agreeable  to  such  record,  by  the 

respective  courts  where  such  writ  or  writs  of  error  shall  be  made  retumr 

able;  and  that  where  any  verdict  hath  been  or  shall  be  given  in  any 

action,  suit,  bill,  plahit,  or  demand,  in  any  of  his  majesty's  courts  of  . 

record,  the  judgment  thereupon  shall  not  be  stayed  or  reversed  for  any 

defect  or  fault,  either  in  form  or  substance,  in  any  bill,  writ,  original  or 

judicial,  or  for  any  variance  in  such  writs  from  the  declaration  or  other 

proceedings." 

if  G.  I,  c.  13.  I  See  Tidd's  Prac.  1318,  (8th  ediu)g  0  A  writ  of  error  may  be  amended 
by  the/irjet^.     Gahr  y.  Chambers,  6  8.  &  R.  157. 0 

[By  Stat  of  4  G.  2,  c.  26,  for  turning  all  law  proceedings  into  English, 
it  is  provided,  §  4,  that  every  statute  o( jeofails  shall  extend  to  all  forms 
and  proceedings  in  English,  (except  in  criminal  cases,)  and  that  this 
clause  shall  be  taken  and  construed  in  the  most  ample  and  beneficial 
JDBuner  for  the  ease  and  benefit  of  the  parties,  and  to  prevent  frivolous 
and  vexatious  delays.] 

4  G.  S,  c.  96,  $  4. 

I  As  to  amendments  of  the  record  under  Lord  Tenterden's  act,  9  6. 4, 
c  15,  see  tit,  "Plbas  ajtd  Pleading/'  (B)  3,  and  3  Carr.  &  P.  Ca.  485, 
394,  (4  id.)  22,  24.  II 

(P)  WlMther  the  Statutes  of  Amendment  extend  to  the  King,  or  to  any  criminal 

Proceedings. 

It  has  been  a  great  question  whether  any  of  these  statutes  extend  to 
the  case  of  the  king,  either  to  remedy  the  party  where  he  has  prevailed 
against  the  king,  or  the  king  against  the  party ;  but  as  it  has  been  ruled 
in  both  cases,  and  seems  now  established  that  these  statutes  do  not 
extend  to  the  king,  it  will  be  needless  to  enter  minutely  into  this  inquiry; 
ibr  though  only  indictments,  appeals,  and  informations  on  p^al  statutes 
are  excepted  in  all  the  statutes  from  8  H.  6,  c.  12,  yet  because  the  first 
statute  says  it  shall  be  amended  on  the  challenge  of  the  party,  in  which 
the  king  cannot  be  included,  the  subsequent  statutes  are  supposed  to  be 
made  on  the  same  pktform ;  and  that  this  exception  is  only  ex  abunr 
danii  cauielA. 
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(C)  As  to  the  King  and  Criminal  Proceedings. 

Glib.  Hist  C.  P.  116.  Vide  Cro.  Car.  144 ;  3  Mod.  7, 167 ;  Fitzffib.  56, 139, 963; 
Stra.  62;  Hob.  338 ;  4  Mod.  396.  [Penal  actions  are  not  considered  as  criminal  pro- 
ceedings, and  dierefore  within  the  statutes  of  jeofails.    Cowp.  382 ;  1  WUs.  125. 

Thus  in  a  quo  warranto  quart  the  defendant  claims  a  warren,  the 
defendant  prescribes  for  a  warren  within  the  manor  of  Ridge,  and  the 
venire  was  awarded  from  the  villa  of  Ridge,  and  not  from  the  manor 
of  Ridge,  and  a  verdict  for  the  defendant ;  the  court  awarded  a  new 
venire^  {a)  because  they  held  the  king  was  not  within  the  statute  of  J. 
1,  c.  13. 

Jones,  320;  Cro.  Car.  312.  (a)  Vide  Stat.  9  Ann.  c.  20,  §  7.  [The  venirt  is  now 
to  be  awarded  of  the  body  of  the  county,  vide  the  stat.  4  Ann.  c.  16,  $  6,  and  24  G.  9, 
c.  18,  $  3.     Vide  head  of  Juries,"] 

So  in  an  information  for  a  seditious  libel,  the  venire  was  returnable 
13  October,  and  the  distringas  tested  24  October,  this  was  a  discontinu- 
ance, because  not  returned  in  the  presence  of  the  party ;  and  notwith- 
standing the  queen  had  a  verdict  the  court  would  not  amend  it,  though 
such  amendment  would  have  been  warranted  by  the  roll,  where  the 
distringas  was  well  awarded. 

Salk.  51,  pi.  14;  6  Mod.  268,  S.  C;  2  Lord  Raym.  1061, 1472;  Mich.  3  Ann.,  The 
Queen  ▼.  Tuchin,  by  three  judges,  hesitante  Gould. 

But  it  has  been  adjudged,  that  the  several  provisoes  in  these  statutes, 
which  except  appeals  and  indictments  of  felony,  &c.,  and  that  they  shall 
not  extend  to  any  writ,  bill,  action,  or  information  upon  any  popular  or 
penal  statute,  do  not  (A)  extend  to  those  cases  in  which  a  remedy  is  given 
by  way  of  recompense  to  a  party ;  as  upon  the  statute  of  waste,  for  not 
setting  forth  tithe,  forcible  entry,  &c. 

Cro.  Jac.  414 ;  Sid.  66 ;  Stile,  307 ;  2  Sand.  258.  (6)  But  a  writ  of  ravishment  of 
ward  upon  the  statute  of  Westm.  2,  c.  35,  is  within  the  proviso.  Dr.  Hussy  and  Moor« 
3  Bulst.  275,  276 ;  Hob.  101.  /3  A  clerical  error  may  be  corrected  even  in  a  criminal 
case.  Sharif  v.  Commonwealth,  2  Binn.  514;  State  v.  Seaborn,  4  Dev.  419;  Anon^ 
1  Gallis.  22;  Keans  v.  Rankin,  2  Bibb,  88;  1  Bailey,  65;  2  McCord,  301.  In  Ohio, 
nothing  is  amendable  in  a  criminal  case,  which  is  not  so  at  colnmon  law.  Young  v. 
State,  6  Ham.  435.  gr 

Also  by  the  4  Ann.  c.  16,  for  amendment  of  the  law,  it  is  enacted, 
"that  all  the  statutes  of  jeofails  shall  extend  to  all  suits  in  any  of  her 
majesty's  courts  of  record  at  Westminster,  for  recovery  of  any  debt  im- 
mediately owing,  or  any  revenue  belonging  to  her  majesty,  her  heirs  or 
successors,  and  shall  also  extend  to  all  other  courts  of  record."  (c) 

S4  Ann.  c.  16.  (c)  An  information  was  laid,  that  teas  were  imported  between,  &Cf 
the  day  of  exhibiting  the  information,  which  was  the  day  or  the  seizure,  and  of 
course  would  have  been  excluded :  leave  was  therefore  given  to  amend,  by  extending  it 
to  the  next  day.  Bunb.  49,  p.  80.  An  information  on  the  act  of  navi^tion  wzb  amended* 
by  substituting  the  words  India  goods  instead  ofsilhf  but  the  addition  of  other  goods 
was  not  allowed,  for  that  would  have  been  to  have  made  a  new  information.  lb.  S52, 
p.  327.  In  one  case  an  amendment  was  permitted,  which  made  ^uite  a  new  oflfence  ; 
this  was  in  an  information  of  seizure  for  importing  brandy  and  rum  m  casks  under  nx/jr 

Sillons,  by  making  it,  as  to  the  rum  in  casks,  under  twenty  gallons.  lb.  334,  p.  415. 
ut  where  an  indenture  of  appraisement  was  dated  before  the  writ  of  appraisement,  the 
court  inclined  to  think  it  might  be  amended.    lb.  58,  p.  99.] 

And  by  the  9  Ann.  c.  20,  §  7,  it  is  enacted,  "that  the  statute  for  the 
amendment  of  the  law,  and  all  the  statutes  o{  jeofails  shall  be  extended, 
to  [all  writs  of  mandamus  and]  informations  in  nature  of  a  quo  wctr^ 
ranto,  and  proceedings  thereon  for  any  the  matters  in  the  said  act 
mentioned.'' 

9  Ann.  c.  SO,  S  7.    Vide  tit.  Ii^ormatiom. 
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(D)  Where  Proceedings  in  Civil  Causes  amendable,  &c. 

I  By  9  G.  4,  c  15,  Lord  Tenterden's  act,  the  record  may  be  amended 
on  which  any  trial  is  pending,  in  any  indictment  or  information  for 
misdemeanor,  when  any  variance  shall  appear  between  any  matter,  in 
writing  or  print,  produced  in  evidence,  and  the  recital  thereof  on  the 
record.  II 
See  3  Cair.  &  P.  Ca.  594 ;  4  Carr.  &  P.  Ca.  22, 24, 79. 

(D)  In  what  Cases  the  Proceedings  in  Civil  Causes  are  amendable,  and  the  Manner 
thereof;  as  by  amending  one  Part  of  the  Record  by  another :  and  herein, 

1.  Of  (he  Original  Writ  and  Process, 

Tee  original  writ  is  made  amendable  by  8  H.  6,  c.  12,  and  other 
statutes  when  it  is  not  made  out  pursuant  to  the  instructions  given  to 
the  cuisitor ;  and  likewise  in  those  misprisions  which  appear  to  be  vitia 
tcriptorisy  and  are  not  of  the  substance  of  the  writ ;  as  where  the 
instructions  to  the  cursitor  are  for  a  prsecipe  against  Lenthorp  Frank, 
Melite,  and  the  cursitor  makes  the  original  Lenthorp  Frank,  Generoso, 
the  writ  (a)  shall  be  amended  according  to  the  instructions  given  the 
cursitor. 

8  Co.  156;  Cro.  Eliz.  644,  S.  P. ;  Litt.  Rep.  50,  S.  P. ;  bat  if  the  instractions  were 
wrong,  it  is  not  amendable.  2  Vent.  46,  49,  150,  S.  P. ;  Sid.  412,  S.  P.  (a)  So  detnsU 
for  ierattt^.  Roll.  Abr.  198;  Hob.  249;  Brownl.  130.  Facariam  for  Vicariam^  Hob. 
138,  were  amended,  because  the  instructions  to  the  cursitor  in  both  cases  were  right. 
jSThe  teste  and  return-day  of  a  fieri  fadas  were  amended  by  the  praecipe^  after  the  writ 
was  executed.  Shoemaker  t.  Knorr,  1  Dall.  197.  g^  [A  ca.  <a.  amended  afler  it  had 
heen  executed,  by  the  award  of  the  writ  on  the  roll.  2  Black.  R.  836.  A  bill  of 
Middlesex  filed  as  of  record  of  24  G.  2,  when  it  ought  to  have  been  of  the  25th,  amended 
bj  the  prsecipe.  1  Term  R.  782.  A  bill  of  Middlesex,  by  a  common  informer  in  debt 
M^,  amended  by  insertinsr «« in  a  plea  of  trespass  with  an  ae^tiam  \n  debt."  1  Black. 
R.  462.] 

So  if  instructions  are  given  to  the  cursitor  for  drawing  a  writ  against 
Westby,  and  he  by  mistake  makes  it  Westly,  and  so  are  all  the  proceed- 
ings afterwards,  this  shall  be  amended;  and  accordingly  the  court 
oidered  the  cursitor  to  attend,  who  satisfying  them  that  his  instructions 
were  rights  they  ordered  the  original  to  be  amended  in  court,  without 
any  application  to  the  Chancery,  or  order  thence,  and  they  amended  all 
tbe  proceedings  after. 

2  Vent.  152.  ^Misprisions  in  judicial  writs  are  amendable.  Campbell  ▼.  Stiles, 
9  Mass.  218 ;  Younff  y.  Hosmer,  11  Mass.  90;  Burrell  y.  Burrell,  10  Mass.  222 ;  Anon. 
1  Hayw.  401 ;  Troxler  t.  Gibson,  1  Hayw.  465;  Fumiss  t.  Ellis,  2  Brock,  14.gr 

So  when  there  are  two  defendants,  and  the  writ  is  prxcipe  to  them 
both,  quod  ieneat  conveniionem^  this  shall  be  amended,  because  the 
instructions  beginning  against  Several,  the  cursitor  had  not  pursued 
them. 

2  Ler.  173.     So  where  in  a  writ,  it  was  reddat  instead  of  reddani,    2  Saund.  38. 

A  quare  impedit  was  brought  ad  prsBsentand.  adecclesiam  de  Wat- 
ton,  where  it  should  have  been  advicariam  ecclesise  de  fVattonyihowgh 
this  be  an  error  in  substance,  the  vicarage  being  distinct  from  the  par- 
sonage ;  yet  because  the  instruction  to  the  cursitor  was  right,  and  this 
a  peremptory  writ,  it  was  allowed  to  be  amended. 

Cro.  Car.  74,  Turner  y.  Palmer. 

So  if  the  party,  in  order  to  have  a  formedon  in  descender,  draws 
instmctions  that  the  land  descended  to  him  as  son  and  heir  of  the  donee, 
and  the  clerk  draws  the  writ  that  tlie  land  descended  to  him  as  son,  and 
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(D)  Where  Prooeedings  in  Civil  Causes  amendable,  tos* 

omits  heir,  if  the  clerk  shows  his  instructions,  and  will  make  oath 
thereof,  it  shall  be  amended. 
8  Co.  159,  b. 

Also  the  writ  was  holden  amendable  if  there  was  &lse  Latin,  (a)  or 
a  word  that  was  no  Latin,  if  it  were  only  in  the  (A)  form  of  a  writ ;  but 
if  it  were  of  the  substance  of  the  writ  it  could  not;  for  by  the  statutes 
the  courts  are  allowed,  where  they  have  sufficient  authority,  to  amend 
the  form  of  that  authority,  but  not  to  make  an  authority  for  themselves, 
by  altering  the  substance  of  the  writ 

(a)  For  a  diversity  between  false  Latin  and  no  Latin,  vide  Lev.  3;  2  Vent  173. 
(6)  There  is  a  diversity  between  the  negligence  and  the  nescience  of  the  derk ;  for  the 
negli^nce  ^as  if  he  had  a  copy  of  the  bond,  and  does  not  follow  it)  shall  be  amended ; 
but  his  nescience  or  ignorance  in  the  legal  form  and  cause  of  originals,  is  not  amendable ; 
for  if  this  were  allowed,  it  would  introduce  error  and  barbarity  into  legal  proceedmga. 
8  Co.  159,  a;  Ley.  2. 

Therefore,  if  the  writ  be  imaginavit  for  imaginatus  eatj  or  avss  for 
avisBj  it  shall  be  amended,  (c) 

8  Co.  159,  b;  Moor,  5,  p).  17,  S.  P.;  N.  Bendl.  33,  S.  P.,  cited;  And.  S4,  S.P., 
cited,  (c)  But  in  Blackmore*s  case,  8  Co.  159,  b,  hm  breve  for  hoe  breve  is  held  not 
amendable ;  but  guare,  et  yide  2  Vent  173,  which  seems  to  hold  otherwise.  fiA  Mrrit 
tested  12th  May,  1806,  returnable  17th  of  May  next,  is  not  amendable;  it  is  void. 
Bunn  y.  Thomas,  2  John.  190.  g^ 

But  the  essential  part  of  a  writ  is  not  amendable ;  as  in  assize,  where 
the  teste  was  duodecno  regis  for  duodecimo^  the  writ  was  abated  \[d)  be- 
cause it  would  have  been  erroneous  to  have  proceeded  on  a  wrong  writ ; 
for  this  could  not  have  been  pleaded  in  bar  of  a  new  assize ;  and  the  court 
could  not  amend  it,  because  the  cursitor  was  judge  of  the  day  when  the 
writ  issued,  and  there  were  no  instructions  to  amend  the  writ  by. 

Ley.  2,  Heath  and  Paget  {i)  Distridionem  when  it  should  haye  been  detirueHonem 
in  a  writ  of  wtute  not  amendable.  Freeman's  case,  5  Co.  43,  adjudged ;  Cro.  Ells.  462| 
adjudged,  the  words  there  being  distruetionem  with  an  t,  and  not  an  e.  2  Bnlstr.  51* 
cited,  and  yide  Hut.  56,  indicari  for  indictarii  and  2  Roll.  R.  255. 

So  if  a  writ  be  brought  against  executors  in  the  debet  and  dttinetj 
that  shall  not  be  amended,  because  the  action  is  misconceived,  giving 
the  court  authority  to  proceed  against  executors  jure  propria,  when 
they  are  not  so  chargeable  by  the  law. 

8  Co.  159,  a ;  5  Co.  36. 

But  the  negligent  (e)  omission  of  what  the  clerk  in  course  ought  to 
have  inserted  (as  the  omission  of  dei  gratid)  in  the  style  of  the  king^ 
shall  be  amended.  * 


8  Co.  160.  (e)  So  in  a  writ  of  partition  the  omission  of  the  words  oetemurus  quart 
feeerii^  was  supplied.  8  Co.  160,  a. — In  a  quare  impediU  the  word  <ui  was  omitted  and 
amended.  Gouls.  78 ;  Cro.  Eliz.  119. — In  a  formedon  of  lands  in  L.,  the  word  in  whs 
omitted  and  amended.  Noy,  73.  fTeste  of  a  capias  amended,  as  viiiutn  elerieij  and  con- 
trary to  inipUed  instnictions.  2  Black.  R.  918;  I  Term  R.  C.  P.  291.  A  replicatioa 
amended  after  yerdict,  hy  inserting  the  nmiliter  instead  of,  &c.  Sayer  y.  Pocock,  Cow|». 
407.]  II  And  in  Wright,  q,  t,  ▼.  Horton,  2  Chitt.  R.  25,  the  court,  on  the  authority  of  Sayer 
▼.  Pocock,  amended  the  record  in  a  penal  action  after  a  yerdict  for  the  plaintiff,  by  addingr 
a  nmiliter^  though  the  objection  was  taken  at  the  trial ;  and  see  1  Stark.  400,  and  Holt, 
N.  P.  C.  458,  S.  C,  and  Grundj  y.  Mell,  1  New  R.  28.  But  in  a  subsequent  case,  in 
the  C.  P.,  where  the  ayowant  m  repleyin  had  taken  the  record  down  to  trial  without 
adding  the  similiter  to  the  conclusion  of  the  plea  in  bar,  the  yerdict  was  set  aside  with- 
out costs.  Griffith  y.  Crock  ford,  3  Bro.  &  B.  1 ;  uad  see  also  Ferreis  v.  Weall,  2  Moow 
R.  215 ;  Cooke  y.  Burke,  5  Taunt.  164.|| 
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And  here  it  may  be  proper  to  observe,  that  the  want  of  an  original(a) 
IS  helped  (6)  after  the  verdict  by  18  El.  c.  14:  so  is  the  want  of  a  bill  upon 
the  Sley{c)  but  the  statute  does  not  extend  to  help  a  vicious  writ,  (d) 

(a)  So  in  the  want  of  a  oemVe,  dUtrinetu^  and  other  process.  Vide  ati^dtbe  notes 
on  18  Eliz.  c.  14,  and  3  Salk.  454 ;  2  Ld.  Raym.  1143.  {h)  Vide  9Ufrd  the  notes  on 
18  Eliz.  (e)  That  the  want  of  bill  upon  the  file,  which  is  in  nature  of  an  original,  is 
aided  by  the  equity  of  the  act.  Hob.  130,  134,  264,  282 ;  Jones,  304 ;  Cro.  Car. 
S89;  Style,  91.     0)  Cro.  Bliz.  722;  YeW.  108 ;  Sid.  84. 

But  if  the  original  be  misrecited  on  the  roll,  as  in  ejectment,  if  it 
be  summonitus  instead  of  attachiatuSy  after  verdict,  if  on  search  no- 
original  is  found,  it  will  not  be  error,  for  the  statute  helps  the  want  of 
an  original  to  all  intents,  as  if  there  had  been  a  good  one  on  the  file ; 
and  if  there  had  been  a  good  one,  such  misrecital  would  not  have  been 
erroneous ;  and  if  the  recital  of  the  original  be  but  form,  it  was  not 
necessary  after  verdict  to  amend  the  bill. 

Sand.  317 ;  3  Mod.  3,  Redman  and  Edolph. 

I  Where  the  plaintiff  held  one  defendant  to  bail  on  a  special  capias^ 
and  proceeded  to  outlawry  against  the  other,  but  by  a  wrong  name,  the 
court,  on  motion,  gave  leave  to  amend  the  capias,  in  order  that  a  new 
oiiginal  might  be  procured,  and  the  bail  be  held  Uable. 

Carr  ▼.  Shaw,  7  Term  R.  299. 

And  where  one  of  two  obligees  in  a  bond  sued  out  a  capias  in  his 
own  name  alone,  against  the  obligor,  and  took  a  recognisance  of  bail, 
and  afterwards  discovering  the  mistake,  sued  out  a  new  original  in  the 
name  of  the  two  obligees,  and  applied  to  the  court  to  amend  the  capias 
and  recognisance  according  to  the  new  original,  the  court  granted  the 
application  as  to  the  capias,  but  refused  to  amend  the  recognisance,  as 
the  bail  could  not  be  made  liable  without  their  consent. 

Tabrum  y.  Tenant,  1  Bos.  &  Pull.  481.  0  In  actions  on  ccmtracts,  new  parties  cannot 
be  added  by  way  of  amendment.    Winslow  v.  Merrill,  2  Fairf.  127.  gf 

So  a  special  capias  omitting  the  Christian  names  of  two  of  the  defend- 
ants was  amended,  by  inserting  them,  although  there  was  nothing  to 
amend  by,  on  payment  of  costs. 

3  Smith  R.  392.  fi  A  warrant  in  which  the  Christian  name  of  the  defendant  has  been 
omitted,  cannot  be  amended.  Johnston  ▼.  McGinn,  4  Dev.  479.  But  a  plaintiff  was 
allowed  to  amend  his  writ  and  declaration,  by  adding  junior  to  his  name,  Kincaid  v. 
Howe,  10  Mass.  203,  and  by  correcting  his  name  where  it  was  wrongly  spelled. 
FamisB  t.  Ellis,  2  Brock.  14.  Vide  3  Conn.  157 ;  1  Wend.  71 ;  1  Pick.  228 ;  2  Greenl. 
130;  4 N.  H.  Rep.  212 ;  1  Monr.  7 ;  3  N.  H.  Rep.  535.  ff 

If  there  be  less  than  fifteen  days  between  the  teste  and  return  of  pro- 
cess by  original,  it  may  be  amended  in  the  Common  Pleas. 

Boucher  y.  Wittle,  1  H.  Black.  391 .  /S  A  eapia»  ad  reapondendum,  not  bailable,  letum- 
able  out  of  term,  is  void,  and  not  amendable.  Chandler  v.  Brecknell,  4  Cowen,  49 ; 
MiUer  ▼.  Gregory,  4  Cowen,  504.  But  a  capias  ad  iaHsfaeiendum,  so  returnable,  may 
he  anended.    Jones  ▼.  Cook,  1  Cowen,  309;  see  Den  ▼.  Leeony,  Coxe,  111.0f 

And  where  a  capias  is  made  returnable  on  a  day  certain,  instead  of  a 
general  return-day,  that  court  wDl  allow  it  to  be  amended  on  payment 
of  costs ;  but  not  if  it  is  to  the  prejudice  of  the  bail. 

Walker  ▼.  Hawkey,  5  TaunU  853 ;  Inman  y.  Huish,  2  New  R.  133. 

So  where  an  attachment  of  privilege  was  nutde  returnable  after  the 
essoin  day,  and  before  the  quarto  die  post ^  instead  of  being  returnable 
CQ  a  day  certain  in  full  term,  an  amendment  was  allowed. 

Adams  Y.  Lock,  3  Bro.  & B. 35 ;  6Moo.  113. 
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But  where  the  defendant  was  arrested  on  a  bill  of  Middlesex,  return- 
able on  a  dies  noriy  the  court  held  the  writ  void,  and  not  amendable,  and 
the  defendant  was  discharged.  || 

Kenwor&y  y.  Peppiat,  4  Bain.  &  A.  S88.  As  to  amendments  affecting  bail,  see  tiL 
JBot/,  post, 

3.  Cfihe  ImpcarUmu  Ball 

After  the  first  term  it  is  allowed  in  C.  B.  to  amend  the  imparlance  roll 
by  the  office  paper-book,  because  that  is  instructions  to  the  prothonotary 
to  enter  up  the  imparlance  roll,  and  therefore  that  is  equally  amendable 
as  the  original  is  by  the  instructions  given  the  cursitor ;  but  this  must 
be  on  affidavit  that  the  paper-book  has  not  been  altered  since  the  de- 
fendant's attorney  has  put  his  hand  to  it 

Roll.  Abr.  198;  Hob.  346;  2  Roll.  R.  152;  Moor,  892;  Hut  83;  Litt  Rep.  278. 
In  the  King's  Bench  they  will  amend  both  the  bill  and  the  roll  by  the  office  paper-book, 
because  this  is  instructions  for  making  them  both ;  but  they  cannot  amena  from  any 
other  paper-book,  because  such  book  is  not  instructions  left  in  the  office  to  make  np  botn 
the  roll  and  the  bill ;  but  where  there  is  no  office-book,  as  where  the  general  issue  is 
pleaded,  it  seems  they  should  amend  either  the  bill  or  the  roll  by  the  declaration,  of 
which  they  gave  the  dfefendant  a  copy,  because  such  declaration  is  the  only  iDStructton 

to  the  clerk  of  the  office.* *  In  B.  R.,  a  bill  is  seldom  filed,  unless  against  a  priyi- 

leged  person. — Where  a  bill  is  not  filed,  the  court  will  permit  a  right  bill  to  be  filed, 
without  inquiring  into  the  time  of  filing,  and  give  the  plaintiflf  leave  to  amend  his  pleap 
roll,  by  the  bill  filed.  Gardener  against  Browne,  Trin.  15  G.  3,  B.  R. ;  2  Stra.  1151. 
[But  an  amendment  shall  not  be  made  in  this  manner  afWr  verdici^  if  it  change  the 
record  in  a  substantial  point.    2  Wils.  147.] 

If  the  bill  on  the  file  be  with  blanks,  or  the  imparlance  roll  be  with 
blanks  for  dates  or  quantities,  yet  it  may  be  amended  by  the  paper  by 
the  clerks  themselves,  until  a  recordatur*  be  ordered  of  the  verdict 
returned  on  the  nisiprius  roll;  but  after  such  recordatur  it  can  only 
be  amended  by  the  court ;  for  the  roll  lies  with  the  prothonotary  to  be 
made  up  according  to  the  paper-book,  until  the  recorrfa/t/r  of  the  verdict 
be  allowed ;  but  if  after  the  recordatur  be  entered,  it  is  ordered  on  the 
roll  in  statu  quo  tunc;  and  then  the  court  is  supposed  to  take  conu- 
sance of  it,  in  what  manner  it  then  was ;  and  if  the  clerks  might  after- 
wards alter  the  roll  after  entry  of  the  verdict,  they  might  amend  it  in  the 
verdict  which  is  on  the  nisiprius  roll,  which  was  settled  by  the  judge 
of  nisiprius  J  and  cannot  be  altered  but  by  rule  of  court. 

Litt.  Rep.  278;  Hetley,  142;  Datch.  165;  Roll.  Abr.  207;  Cro.  Jac.  165;  Oro. 
Eliz.  258;  2  Leon.  120;  2  Mod.  316;  12  Mod.  684;  Stra.  139;  2  Stra.  734;  2  LkL 
Raym.  1441 ;  2  Stra.  947. 

The  imparlance  roll  cannot  be  amended  by  the  original  writ,  because 
the  original  writ  is  the  authority  on  which  the  court  proceeds,  which 
the  plaintiff  must  prosecute,  for  otherwise  he  does  not  proceed  in  that 
cause. 

Roll.  Abr.  191 ;  Hob.  251.  And  note:  If  the  count  varies  in  form,  the  defendant  may 
plead  it  in  abatement,  for  he  has  abated  his  own  writ  by  prosecuting  it  in  a  diflTereat 
manner;  but  if  it  varies  in  substance,  the  defendant  may  move  in  arrest  of  judgrment, 
because  the  court  has  no  authority  to  proceed,  having  prosecuted  a  different  matter  firom 
that  which  the  writ  has  given  authority  to  the  court  to  take  cognisance  of.  Jon.  304  ; 
Cro.  Eliz.  722 ;  Cro.  Jac.  654. 

The  imparlance  roll  cannot  be  amended  by  the  plea  roll  or  nisiprizts 

roll :  for  the  imparlance  roll  is  the  original  declaration  and  the  ground 

of  all. 

Roll.  Abr.  207;  Cro.  Gai.  92;  Lit  Rep.  72;  Hot  92;  Hetl.  59;  3  BolBt.  S97s 
Hob.  76;  Latch.  165. 
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Bat  if  die  declaration  be  against  H  B,  and  he  imparls  by  the  name 
of  R  B,  but  pleads  by  his  right  name  H  B,  this  is  no  material  fault,  be- 
cause it  is  only  a  continuance  from  one  term  to  another,  and  by  pleading 
by  his  right  name  he  acknowledges  he  imparled  by  a  wrong  name. . 

RoU.  Abr.  199. 

2.  Gf  ihe  Pka  Roll 

The  plea  roll  may  be  amended  by  the  imparlance  roll,  which  is  no 
more  than  a  recital  of  the  imparlance  roll,  and  begins  with  an  alias 
prout  patetj  being  the  count  of  the  second  term,  to  which  the  defendant 
pleaded  ore  ientis. 
Hob.  76 ;  Roll.  Abr.  207.  ||  As  to  the  plea  roll,  see  Tidd's  Prac.  786,  (8th  edit)|| 
If  there  be  a  mistake  in  the  attorney's  name,  it  may  be  amended  by 
the  warrant  of  attorney ;  for  the  warrant  of  attorney  being  precedent, 
will  amend  the  plea  roll,  and  the  court  will  take  notice  that  it  is  the 
same  that  appeared,  (a) 

Moor,  711.  [(a)  In  the  case  of  Richards  qui  iam  t.  Brown,  the  Court  of  K.  B.  gave 
leave  to  do  the  yeiy  reverse  to  what  was  done  in  this  case,  viz.,  to  alter  the  name  in  the 
warrant  of  attorney  to  that  in  the  declaration,  and  this  after  error  brought,  and  that  vari- 
anoe  assigned  for  error.    Dougl.  114.] 

But  if  the  name  of  a  stranger  be  put  into  the  plea,  this  will  be  error, 
for  it  cannot  then  appear  to  the  court  that  the  same  man  that  appeared 
did  plead,  and  then  there  was  no  plea  pleaded ;  and  so  if  the  defendant's 
name  be  mistaken  in  the  putting  in  his  plea,  as  if  in  an  audita  quereloj 
the  plaintiff  surmises  that  he  entered  into  a  statute  of  300/.  to  the  de- 
fendant, for  the  payment  of  50/.  per  annum  for  six  years,  to  John  Bush, 
a  stranger,  if  the  defendant  comes,  and  protestand.y  S^c.y  pro  plac.  idem 
Johannes  Bush,  instead  of  the  defendant ;  this  is  erroneous,  because  it 
does  not  appear  to  the  court  that  the  plea  was  put  in  by  the  stranger,  to 
whom  the  payment  was  to  be  made,  and  not  to  the  defendant ;  but  if 
the  plea  had  been,  that  the  prsedidt.  plaintiff  venii  et  dicii,  instead  of  the 
defendant,  this  will  be  construed  to  be  the  misprision  of  the  clerk,  for  it 
is  apparent  that  the  plaintiff  could  not  be  the  defendant ;  but  it  shall  be 
supposed  to  be  put  in  by  him  that  appeared,  since  there  is  no  other 
person. 

Yelv.  38 ;  Cro.  Jac.  13.  [The  decision  here  referred  to,  is  that  of  the  court  of  enor: 
and  the  reason  given  by  Yelyerton  why  an  amendment  could  not  be  made  in  this  case, 
is,  ikax  ^e  mistalke  had  been  specially  shown  for  cause  of  demurrer  in  the  court  below, 
sand  the  judgment  of  the  court  hadpassed  upon  the  cause  so  shown,  and  therefore  all 
ameDdments  were  ousted.]    Cro.  Ellis.  904. 

4.  Cf  the  Jury  Prouu^  and  Nisi  Prius  BolL 

But  if  the  venire  be  of  the  same  place,  and  in  the  same  action,  and 
between  the  same  parties,  all  other  faults  will  be  amended. 

Tide  head  of  /tirtet. 

Bat  if  the  place  be  totally  misawarded,  this  is  not  helped  by  any 
statute ;  but  if  it  is  only  misawarded  in  part,  this  is  helped  by  the  ex- 
press words  of  21  Jac.  1,  c.  13. 

Vide  4  Ann.  c.  16,  $  6,  7,  and  24  G.  3,  c.  18,  $  3.  That  the  award  is  to  be  at  large  of 
tito  body  of  the  county ;  and  3  G.  d,  c.  35.    Head  of  /urtet. 

In  ejectment,  where  the  venire  was  de  placiL  transgressionvf^  omit- 
ting et  e/eciiofUs  firmm,  the  court  held  the  venire  to  be  ill,  because  it 
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was  not  in  the  same  action,  for  an  action  of  trespass  and  ejectment  are 
different,  and  there  might  be  an  action  of  trespass  between  the  same 
parties ;  but  if  the  distringas  had  been  right,  they  would  have  judged 
this  venire  to  have  been  null,  and  the  want  of  a  ventre  is  aided  by  the 
Matute. 

Jones,  302;  Godb.  194;  Cro.  Elii.  359;  Cro.  Jac.  528.  Quaere. 

If  the  jurata  mentions  the  issue  to  be  (ie  placit.  transgressionis^ 
where  the  action  is  debt,  and  the  award  of  the  venire  and  distringas 
debt,  this  shall  be  amended ;  for  the  jurata  is  an  award  of  the  distrin- 
gasy  in  pursuance  of  the  award  of  the  venire^  and  the  venire  being  right, 
the  secondary  process  (a)  ought  to  be  made  accordingly. 

Cro.  Caf .  375 ;  Danv.  Abr.  334,  335.  (a)  The  award  on  the  roll  being  right,  shall 
amend  the  venire^  and  the  ventre  being  right,  shall  amend  the  dislringiu,  which  ib  the 
proper  process  for  convening  the  jurors  in  the  King^s  Bench :  So  of  the  habeas  corpora^ 
<mhidi  IS  the  Common  Pleas  process.  Lit.  Rep.  353,  353. 

So,  if  the  sheriff  return  nomina  jurat,  inter  partes  prasdict.  de 
placit.  transgressioniSy  where  the  venire  is  de  placit.  debit,  this  shall 
be  amended;  for  in  dorso  brevis  he  says  executio  istius  brevis  patei, 
^c,  which  could  not  be  if  it  was  not  in  the  same  action. 

Roll.  Abr.  203;  Cro.  Car.  375. 

The  award  of  the  venire  must  be  to  a  day  in  the  same  term,  or  to  the 
next  term,  but  it  must  be  in  term,  otherwise  it  is  erroneous. 

Mo.  465,  710;  Danv.  Abr.  335. 

But  if  the  distringas  be  without  the  day  of  nisi  prius,  or  mention  a 
wrong  day,  if  the  jurata  roll  be  right,  the  distringas  may  be  amended 
by  the  jurata  roll. 

8  Mod.  78;  10  Mod.  88;  13  Mod.  107,374;  Ld.Raym.  96,511;  3  Ld.  Raym.  1144. 

So  if  the  return  of  the  venire  be  mistaken,  this  may  be  amended  by 
the  roll ;  and  if  the  teste  of  the  venire  be  out  of  term,  or  before  plea 
pleaded,  it  is  no  error ;  for  the  teste  of  judicial  writs  being  only  matter 
of  form,  shall  not  vitiate  if  mistaken. 

Cro.Eliz.760,  830;  Owen,  63;  Cro.  Jac.  163;  Cro.  Car.  38;  3  Roll.  Abr.  300. 

If  the  mitnber  or  qualifications  of  the  jury  be  omitted  in  the  venirej 
it  may  be  amended  by  the  roll,  and  the  rather,  because  these  matters 
are  ascertained  by  the  law. 

Vide  head  of  Jurie$. 

If  there  be  a  mistake  in  the  Christian  name  of  a  juror,  it  is  incura'> 
ble,(&)  for  the  statutes  do  not  extend  to  it,  but  only  extend  to  cure  sur- 
names and  additions,  for  there  can  be  but  one  name  of  baptism,  but  there 
may  be  various  surnames  and  additions;  and  therefore  if  it  can  be 
proved  what  person  the  sheriff  meant  by  his  surname  or  addition,  it 
may  be  amended  and  set  right 

Danv.  Abr.  330 ;  Cro.  Eliz.  303,  563.  (b)  But  if  the  Christian  name  be  wrong  in  the 
diairingaB,  or  in  the  panel  returned,  or  in  the  panel  of  the  jury  sworn,  if  it  can  be  proved 
to  be  the  same  man  that  was  intended  to  be  returned  in  tiie  oemVc,  having  there  his  right 
Christian  name,  it  may  be  amended.  Roll.  Abr.  196,  197;  3  Bulstr.  18;  Hob.  64; 
Brownl.  174.  See  3Stra.  1314.  ||  See  Willes, R.  488 ;  13  East,  R.  389 ;  6 Taunt  460. 
andtit./cfrte9,(I).|| 

If  the  court  on  an  insufficient  suggestion  awards  the  process  to  an 
improper  officer,  yet  this  is  aided  after  veidict,  for  that  only  makes 
fux  insufficiency  in  the  return  of  the  jury^  and  insufficient  rettuns  are 
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aided;  for  it  was  the  design  of  the  statute^  that  if  the  cauae  was  tried 
by  a  right  jury  that  it  should  not  be  material  what  officer  got  them 
together. 
Vide  for  this,  head  uiJimea* 

As  to  the  nisi  prius  roll,  which  is  only  a  transcript  of  the  plea  roll  to 
cany  the  issue  into  the  country,  if  it  differs  from  the  plea  roll  in  any 
matter  which  does  not  alter  the  issue  it  may  be  amended ;  but  if  it 
differs  in  any  matter  which  alters  the  issue  it  cannot  be  amended  by 
the  plea  roll,  because  it  does  not  give  the  judge  of  nisi  prius  au- 
thority to  try  the  matter  which  is  ia  issue  between  the  parties  on  the 
plea  rolL  {b) 

6  Co.  166 ;  Moor,  681 ;  Garth.  506 ;  5  Mod.  211 ;  Salk.  48,  49.  (ft)  Variance  in  the 
fiaiwiua  roll  amended  by  the  plea  roll  in  indictment  for  forgery.  Barnard,  K.  B.  133 ; 
3  La.  Raym.  1518 ;  2  Stra.  843.  ^  The  nisi  prius  record  may  be  amended  by  the  issue 
roll,  on  payment  of  costs  of  the  motion.  Jackson  t.  Young,  1  Cowen,  131 ;  Turner  t. 
Wilson,  3  Caines,  151.9^ 

As  if  the  issue  be  on  the  addition  of  the  defendant's  name,  whether 
I  S  was  husbandman  die  impetraiionis  brevis^  and  the  nisi  prius  roll 
be,  whether  he  was  husbandman  generally,  omitting  the  words  die  im^ 
pttrationis  brevisy  this  is  not  the  issue  on  the  plea  roll ;  and  therefore 
cannot  be  tried. 

8  Co.  166. 

So  in  a  bond  conditioned  for  the  payment  of  a  certain  sum  at  the  first 

next  ensuing  the  date,  and  on  the  nisi  prius  roll  the  date  be 

omitted,  this  is  not  the  same  issue  as  on  the  plea  roll. 

Brownl.  147. 

But  where  the  defendant's  name  is  omitted  in  joining  of  issue,  this 
shall  be  amended  by  the  plea  roll,  because  the  issue  is  not  varied,  and 
the  justices  of  nisi  prius  have  authority  to  try  it  by  the  distringas. 

Dyer,  360. 

So  where  in  an  action  on  the  case  upon  assumpsiiy  the  defendant 
(upon  the  plea  roll)  pleads  non  assumpsit ^  and  on  the  nisi  prius  roll  it 
is  non  culpabiliSy  after  verdict  the  nisi  prius  roll  shall  be  amended  by 
the  plea  roll,  for  both  pleas  traverse  the  gist  of  the  action ;  and  the  de* 
fendant  has  the  same  advantage  in  the  non  culpabilis,  as  in  the  non 
assumpsit f  and  the  issue  is  the  same  in  substance. 

8aU.Abr.30d,203. 

So  in  ejectment  against  seven  defendants,  who  entered  into  the  com- 
mon rule,  and  pleaded  to  issue,  the  plea  roll,  venire,  distringas,  and 
jurata  were  right;  but  the  issue  on  the  nisi  prius  roll  was  between  the 
plaintiff  and  Jive  defendants  only ;  after  verdict  for  the  plaintiff  this  was 
amended,  for  the  lessor's  title  was  the  gist  of  the  action,  and  the  only 
thing  inquirable  of  by  the  jury. 

Salk.  48,  pi.  5 ;  Ld.  Raym.  94 ;  19  Mod.  107 ;  Comb.  393. 

I  So  also  in  assumpsit  against  two  defendants,  where  one  had  pleaded 
the  general  issue,  and  the  other  had  suffered  judgment  by  default;  but 
the  nisi  prius  roll  stated  by  mistake  that  the  same  defendant  pleaded 
non  assumpsit,  and  also  came  and  said  nothing,  &c.  &c.,  and  it  did  not 
appear  thai  the  other  had  come  in  at  all,  Lord  EUenborough,  C.  J.,  on 

x2 
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consent  of  parties,  directed  the  clerk  of  nisi  priua  to  make  the  proper 
amendment 

Murphy  y.  Marlow  and  another,  1  Camp.  R.  57. 

So  also  the  court  gave  leave  to  amend  the  nisiprius  roll  by  inserting 
a  special  title  to  the  declaration  of  a  day  subsequent  to  the  defendant's 
coming  of  age,  he  having  been  a  minor  on  the  first  day  of  term. 

Boys  V.  Edmeads,  3  ChitU  R.  22 ;  Dickinson  v.  Plaisted,  7  Term  R.  474. 

So  also  after  a  nonsuit  for  a  variance  in  an  undefended  action,  the 

Court  of  Common  Pleas  permitted  the'  record  to  be  amended,  and  a  new 

trial  had.  II 

Haihead  v.  Abrahams,  3  Taunt  81.  As  to  amending  the  record  to  cure  varianoes 
under  the  9  G.  4,  c.  15,  see  Pleas  and  Pieading,  (B),  3,  and  1  Moo.  &  Malk.  359,  253; 
3  Car.  &P.  Ca.  485,  594;  4  Id.  22, 24;  Tidd,  (9th  edit)  Suppl.  127. 

5.  OfiheVerdid. 

If  the  jury  find  a  certain  verdict,  and  it  is  entered  imcertainly  on  the 
record,  if  the  judge  who  tried  the  cause  remembers  certainly  hbw  the 
jury  found  it,  it  shall  be  ascertained  by  the  memory  of  the  judge,  {a)  and 
the  verdict  may  be  made  certain  as  the  jury  found  it 

(a)  Where  the  podea  is  amendable  by  the  notes  of  the  verdict  taken  by  the  clerk  of 
assize.    Moor,  689 ;  Cro.  Eliz.  112.    ^k  yerdict  may  be  amended  by  the  notes  of  the 
judge  who  tried  the  cause,  so  as  to  distingruish  debt  on  the  bond  and  damages  for  deten- 
tion.   Roulain  y.  M'Dowall,  1  Bay,  490.  g^    Where  the  mis-entry  of  the  yerdict  shall  be 
amended.    Vide  Cro.  Eliz.  677;  2  Jones,  211.    Special  yerdict  amended  after  arma- 
ment without  costs.    Ld.  Raym.  335.    See  Stra.  514-;  1  Ley.  131.    Postea  amended  by 
judge's  notes.    2  Stra.  1 197;  1  Will.  33.     [Where  there  is  a  general  yerdict  on  a  de- 
claration, consisting  of  different  counts,  some  of  which  are  inconsistent,  or  bad  in  point 
of  law,  and  eyidence  has  been  giyen  on  the  good  or  consistent  counts  only,  the  yerdict 
may  be  amended  by  the  judge's  notes.    Dougl.  361,  718.    AUlir^  it  seems,  if  eyidenoe 
has  been  admitted  on  the  bad  or  inconsistent  counts.    lb.  362.]    /@  When  a  ^neral  yer- 
dict has  been  diyen  on  a  declaration  containing  seyeral  counts,  one  of  which  is  good  and 
the  others  are  bad,  it  may  be  amended  by  applying  it  to  the  good  count,  when  the  judgje 
certifies  that  all  the  eyidence  would  apply  to  that  count,  as  well  as  the  others,  or  that  it 
did  apply  solely  to  that  count.  Cooper  y.  Bissell,  15  John.  318 ;  1  John.  505 ;  9  Cowen, 
151;  9S.&R.23;  10S.&R.211;  lCaines,381;  llJohn.98;  4  Pick.  446 ;  3  Pick. 
353;  7  Mass.  359;  11  Mass.  57;  15  Mass.  377;  17  Mass.  187;  2  John.  Cas.  17; 
6  Pick.  512;  8  Pick.  415;  11  Pick.  125.^    O^^d  accordingly,  the  Court  of  King's 
Bench  refused  to  amend  the  yerdict  in  an  action  of  slander,  where  one  count  out  of  four 
was  bad,  since  the  eyidence  applied  equally  to  all  the  counts.    Holt  y.  Scholefield, 
6  Term  R.  691.    But  where  endence  was  giyen  on  both  counts,  and  the  first  count  was 
bad,  but  it  appeared,  from  the  judge's  notes,  that  the  damages  were  calculated  merely  on 
eyidence  applicable  to  the  second  count,  which  was  good,  the  Court  of  Common  Pleas 
refused  to  arrest  the  judgment  Williams  y.  Breedon,  1  Bos.  &  Pull.  329.11  [An  amend- 
ment by  the  judge's  notes,  it  was  formerly  hdden,  could  not  be  made  after  judgment. 
lb.  703.    But  it  seems  now,  that  it  may  be  made  at  any  time,  eyen  afWr  final  judffinenty 
and  a  writ  of  error  brought.    3  Term  K.  749.    A  mistake  in  not  entering  up  a  yeraict  on 
one  of  the  issues,  allowed  to  be  amended  by  die  judge's  notes,  after  enor  brought  for  that 
reason,  and  joinder  in  error.    lb.  659.1    jik  yerdict  in  the  Common  Pleas  will  not  be 
amended  in  the  Supreme  Court ;  but  after  reyersal,  it  may  be  amended  in  the  court  below. 
Hanley  y.  Levin,  5  Ham.  227.  g^    ||  But  when  the  application  was  made  after  a  lapse  of 
eight  years  from  the  trial,  and  the  defendant  had  since  reyersed  the  judgment  on  error 
for  the  badness  of  one  count  of  the  declaration,  the  Court  of  King's  Bench  refused  the 
amendment.    Harrison  y.  King,  1  Bam.  &  A.  1 61 .    But  in  a  late  case  in  auumpsit^  some 
of  the  counts  were  bad  and  some  good ;  and  the  jury  haying  found  a  yerdict  for  the  plain- 
tiff with  general  damages,  upon  eyidence  applicable  to  all  the  counts,  the  Court  of 
Common  Pleas,  after  error  brought,  and  argument  in  K.  B.,  amended  the  posUa  by  the 
iudffe's  notes,  by  entering^the  yerdict  for  the  plaintiff  on  the  first  count,  and  for  the  de- 
fendant on  the  othenl.    Richardson  y.  Mellish,  11  Moo.  104;  3  Bin?.  334.    And  tbejf 
amended  die  judgment  roll  by  ^e  amended  pottea^  after  the  judgment  had  been  veyerseo^ 
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md  the  FBTereal  entered  of  record  in  the  conrt  of  eiror.  11  Moo.  119  ;  3  Bing.  346 ;  and 
see  7  Bam.  &  C.  819,  S.  C.  Afler  a  verdict  in  ejectment  brought  for  a  messuage  and 
tenement,  and  pending  a  rule  to  arrest  the  judgment,  the  court  will  give  leave  to  enter  the 


▼e/dict  according  to  the  judge's  notes  for  the  meaauage  only,  without  obliging  the  plain- 


to  the  coarL    lb. ;  and  1  Bam.  &  A.  161 ;  and  see  tit.  Verdiety  (D)  and  (L).|| 

As  if  in  debt  for  19/.  10^.  the  plaintiff  declares  upon  a  lease  of  copy- 
hold lands,  rendering  38/.  per  annum,  and  upon  a  lease  of  freehold  land, 
rendering  20^.  per  annum,  and  demands  19/.  for  half  a  year's  rent  of 
the  copyhold,  and  10*.  for  the  freehold,  and  upon  nihil  debet  pleaded  it 
was  found  for  the  plaintiff,  quoad  the  10^.  for  the  freehold,  and  for  the 
defendant  quoad  the  19/.  for  the  copyhold ;  but  in  the  postea  it  was  re- 
turned that  they  foimd  for  the  plaintiff  quoad  10^.,  part  of  the  said 
19/1 10^.,  and  quoad  the  residue  nil  debety  so  that  it  was  altogether  un- 
certain which  of  those  rents  were  paid;  yet  if  the  judge  that  tried  the 
cause  remembers  that,  quoad  the  copyhold  rent,  the  jury  found  for  the 
defendant,  and  quoad  the  freehold  for  the  plaintiff,  tifie  postea  shall  be 
amended  accordmgly. 

Cro.  Gar.  338,  Eliot  and  Skypp,  adjudged. 

Also  a  special  verdict  may  be  amended  by  the  minute  or  notes  taken 
by  the  counsel  or  clerk  of  assize,  (a)  after  a  writ  of  error  brought. 

Roll.  Rep.  83;  Roll.  Ahr.  d07;  Hetl.  52;  Lit.  Ren.  61 ;  Cro.  Gar.  144;  4  Go.  5d; 
Salk.  47,  pi.  4,  48.  ^  A  mistake  in  drawing  np  a  special  verdict  may  be  amended.  RewT. 
Barker,  3  Gowen,  408 ;  and  even  in  a  criminal  case,  a  special  verdict  may  be  amended 
by  adding  technical  words,  when  they  are  merely  formal.  Gommon wealth  t.  Jadd, 
S  Mass.  334 ;  Vide  2  Gowen,  615 ;  8  Pick.  520.  ^  {a)  But  though  a  verdict,  eenera]  or 
tpeeial,  may  be  amended  by  the  notes  in  the  book  oi  the  clerk  of  assize,  if  there  be  a 
inisprision;  yet  this  cannot  be  done  in  a  criminal  case.  Salk.  53,  pi.  19,  47,  S.  P.; 
lA.  Raym.  141 ;  11  Mod.  84 ;  ||  and  Stra.  844;  2  Hawk.  P.  C.  922,  contra,^  [And  see 
Doagl.  363,  where  a  mistake  in  a  verdict  in  a  criminal  case  was  corrected  from  minutes 
signed  by  ^e  Inry.  In  Bumb.  283,  a  mistake  in  a  special  verdict  on  an  information  of 
aeaore,  amended  by  minutes,  after  one  argument]     ||  See  tit.  Verdict,  (D).|| 

But  nothing  can  be  added  to  the  minute  or  notes,  though  never  so 
strongly  proved  by  the  evidence,  because  that  would  be  to  subject  the 
jury  to  an  attaint  for  a  fact  that  was  never  found  by  them. 

[The  point  in  this  clause  was  not  touched  upon  in  any  of  the  passages  referred  to  ip 
the  fboaer  editions.]     ||  Attaints  are  now  abolished  by  6  G.  4,  c.  50,  $  60. || 

(E)  What  Defeats  may  be  amended  or  aided  afler  Verdict:  and  herein, 

,1.  Of  ^  Want  cf  Si^fkiera  Certainty  in  the  Plainiiff^a  Declaration,  in  not  setting  forth 

hia  Cttuae. 

A  vEBBicT  cures  not  only  such  defects  as  may  be  called  artificial 
defects,  and  come  within  the  purview  of  the  several  statutes  of  amend- 
ments andjeo/ailj  but  also  natural  defects,  or  the  omissions  of  the 
parties  in  their  allegations,  which  must  be  presumed  to  have  been  given 
in  evidence  to  the  jury;  otherwise  they  could  not  have  found  a  verdict 
for  the  party. 

For  tlus,  vide  head  of  Error  f  ||  and  see  1  Will.  Sand.  227,  et  acq  notia.  (5th  edit)) 

The  chief  intent  of  all  the  statutes  of  jeofails  seems  plainly  to  be,  that 
the  wrong  pleading  of  any  collateral  matters  not  essential  to  the  action, 
diould,  after  the  expense  of  a  trial,  and  verdict  for  the  party,  be  aided. 
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biit  not  to  extend  to  matters  of  substance,  or  whatever  is  essential  to 
the  gist  of  the  action ;  for  this  would  have  ruined  all  proceedings  in  the 
courts  of  justice ;  besides,  had  such  essential  part  been  set  forth,  it  might 
occasion  a  contrary  verdict ;  neither  can  the  jury  be  attainted  for  a  false 
verdict  on  the  uncertain  allegations  of  die  parties,  for  it  cannot  appear 
whether  the  damages  given  by  the  jury  be  proportionable  to  the  demand 
or  not, 

[After  verdict,  the  insertion  in  some  of  the  counts  of  the  defendant's  name  instead  of 
the  plaintiflf's  rejected  as  surplusage.    3  Wils.  43.] 

Whatever  therefore  appears  to  be  essential  to  the  gist  of  the  action 
cannot  be  cured  after  verdict ;  for  the  law  requires  that  all  substantial 
facts  shall  be  laid  in  proper  time  and  place,  so  that  the  defendant  may 
traverse  them  distinctly  if  he  pleases ;  for  as  he  may  traverse  the  whole, 
so  he  may  traverse  each  substantial  part,  in  order  to  put  the  weight  of 
the  catise  on  any  one  thing  that  will  put  an  end  to  the  cause. 

Vide  tit.  Pleas  and  Pkadinga^  (B),  5  Mod.  386«  ||  and  tit  Verdict,  (X).||  0  No  new 
count  can  be  added  after  verdict,  nor  can  the  fonn  of  the  declaration  be  essentially  varied. 
Mayfield  v.  White,  1  Browne,  950.  But  a  declaiation  may  be  amended  on  terms  after 
verdict,  so  as  to  conform  it  to  the  proof.    Hull  v.  Turner,  1  Wend.  506.  f/ 

But  as  this  matter  is  more  fully  treated  of  under  the  heads  of  Error 
and  Pleas  and  Pleadings,  we  shall  here  only  observe,  that  the  differ- 
ence in  all  the  cases  on  this  head  turns  upon  what  is  substance,  and 
what  is  form;  which  must  be  determined  in  every  action  according  to 
its  nature. 

9.  €f  Bifugnamey  a»d  Swrplusage^ 

Surplusage  does  not  vitiate  after  verdict,  according  to  the  maxim, 
utile  per  inutile  non  vitiatur;  and  therefore,  if  such  surplusage  is 
repugnant  to  what  is  before  alleged,  it  is  void ;  as  if  in  trover  the  plain- 
tin  declares  that  he  was  on  the  4th  of  March  possessed  of  goods,  and 
that  afterwards,  scilicet  the  1st  of  March,  they  came  to  the  hands  of  the 
defendant,  who  converted  them. 

gyidetitPZMwafu£P/eadtngs,(I),4.g  Cro.  Jac.  97,  498.  ^  See  7  John.  469;  3  Day, 
479;  9  Mass.  983;  13  John.  80;  3Cranch,193;  9  Dall.  300;  1  Wash.  957.^ 

So  in  ejectment,  the  plaintiff  declared  on  a  lease  made  to  him  the  9d 
of  May,  and  that  the  defendant  posteoj  scilicet  1st  of  May,  ejected  him ; 
this  was  held  good  after  verdict ;  for  by  the  postea  it  appears,  that  the 
defendant  committed  a  tort  on  the  plaintiff's  title ;  and  when  he  sa3rs  a 
repugnant  day,  it  is  as  if  he  had  laid  none ;  and  if  no  day  be  laid,  it 
shall  be  intended  after  verdict,  that  the  tort  was  committed  before  die 
action  brought ;  for  it  would  be  very  foreign,  after  verdict,  to  intend 
that  the  action  was  brought  by  the  spirit  of  prophecy,  for  a  wrong  to  be 
committed  afterwards ;  besides,  the  jury  could  not  take  cognisance  of 
any  fact  done  since  the  action  brought,  for  that  was  not  in  issue. 

Yelv.  94 ;  Garth.  988,  989. 

In  debt  on  an  obligation,  the  defendant  pleads  payment  of  50/. 
14  Junii,  11  Jac,  according  to  the  condition;  the  plaintiff  replies  quod 
non  solvit  50/.  prasdict,  14  August  anno  11,  suprad.  quas.  ad  eundem 
diem  solvisse  debuisset,  et  hoc,  ^'C,  the  verdict  found  quod  non  solvit 
prsedictj  14  Swcniprout  the  defendant  had  alleged;  the  objection  here 
was,  that  no  issue  was  joined,  because  they  do  not  meet  in  the  time  the 
money  was  paid ;  but  tfie  word  •August  is  plainly  surplusage,  for  whea 
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he  said  qtu^  non  solvit  prmdict  14  diey  it  is  a  sufficient  traverse  without 
the  word  Jlnguaty  and  August  is  plainly  repugnant  to  the  word  prm- 
diet.,  for  praedict.  refers  to  June;  and  such  surplusage  being  a  repug- 
nancy to  what  was  before  material,  was  idle  and  voidl 

Cro.  Jae.  549.  [See  Cro.  Jac.  585,  where  each  a  Tarianee  in  the  quonium  of  the 
dooand  was  holden  to  be  fiEital.] 

But  if  there  be  a  repugnancy  in  any  point  material,  there  it  is  not 
helped  by  a  verdict,  unless  the  verdict  appears  to  have  been  given  on  a 
different  part  of  the  declaration. 

Where  the  plaintiff  may  release  such  repugnant  part,  Tide  Sand.  393, 886,  and  head 
dPkaa  and  Pkadinga, 

If  the  replication  be  repugnant  to  the  declaration,  it  makes  the  decla- 
ration bad,  because  the  subsequent  pleading  falsifies  the  declaration ;  as 
if  a  man  declares  on  a  bond  made  1  Martiiy  if  the  plaintiff  replies  that 
the  bond  was  delivered  30  Mariii,  this  falsifies  the  declaration ;  because 
it  could  not  be  made  the  first ;  so  if  the  rejoinder  fiilsifies  the  bar,  the 
bar  is  vicious. 

Cio.Jae.S64;  Sand.  116. 

3.  Cflim^fideney  in  UU  DrfendtuU^a  Bar. 

As  the  plaintiff's  action  must  have  all  essentials  necessary  to  maintain 
it,  so  the  defendant's  bar  must  be  substantially  good ;  and  if  the  gist  of 
the  bar  be  naught,  it  caimot  be  cured  by  a  verdict  found  for  the  defend- 
ant;  but  if  found  for  the  plaintiff,  he  shall  have  judgment,  either  for  the 
badness  or  falsehood  of  the  bar ;  but  if  it  be  bad  only  in  form,  a  verdict 
will  cure  it :  and  if  the  gist  be  traversed,  all  collateral  circumstances 
will  be  intended  after  a  verdict 

Cre.  Elis.  778. 

Thus  in  an  action  of  debt  on  a  single  bill,  the  defendant  pleads  pay- 
ment without  an  acquittance,  and  it  is  found  for  the  defendant,  yet  he 
dtall  not  have  judgment,  because  the  gist  of  the  plea  is  bad,  since  the 
obligation  is  in  force  till  dissolved  eo /is'amine  qito  ligatur,  and.  the 
acquittance  under  the  seal  of  the  plaintiff  is  the  gist  of  the  bar ;  but  if  it 
had  been  found  for  the  plaintiff,  he  should  have  judgment,  because  the 
bar  was  not  only  bad  in  substance,  but  found  false. 

5  Co.  43 ;  Mo.  693 ;  Cro.  Jac.  377,  S.  C,  cited. 

But  if  the  bar  be  only  bad  in  form,  a  verdict  will  supply  it :  as  if  in 
debt  on  a  bond  conditioned  for  payment  of  100/.  25  Juniiprox.y  and  the 
defendant  pleads  payment  on  the  20th  of  June,  and  it  is,  according  to 
the  plea,  found  that  he  did  pay  it  the  20th ;  though  this  bar  be  bad  in 
form,  because  it  does  not  follow  the  condition,  and  the  plaintiff  might 
have  taken  advantage  of  it  on  a  special  demurrer,  yet  the  verdict  having 
found  payment  before  the  day,  that  in  law  is  payment  at  the  day,  and 
the  substance  is  found. 

Vide  head  of  Pka»  and  Pkadings,  (I). 

4.  Cfimmatenal  and  ir^ormal  biua. 

A  verdict  cannot  help  an  immaterial  issue ;  (a)  for  if  what  is  material 
in  the  pleadings  be  not  put  in  the  issue,  it  is  not  made  necessary  to  be 
proved  on  the  trial ;  or  if  it  be  alleged  and  proved,  yet  if  it  appear  insuf- 
ficient, so  as  not  to  be  decisive  between  the  parties,  the  verdict  will  be 
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ho  good  foundation  for  the  judgment ;  but  an  informal  issue  is  helped 
by  the  verdict. 

0  Vide  tit.  PkoB  and  Pleadtngt,  (M.)||  Lev.  39;  Carth.  371.  (a)  An  immaterial 
Iraue  is  where  what  is  materially  alleged  by  the  pleadings  is  not  traveised,  but  an  issue 
taken  upon  such  a  point  as  will  not  determine  the  merits  of  the  cause ;  and  an  ir^ormal 
issue  is  where  it  is  not  traversed  in  a  right  manner.  Brownl.  229 ;  Cro.  Eliz.  227; 
3  Mod.  137 ;  10  Mod.  19;  11  Mod.  2 ;  Ld.  Raym.  168 ;  2  Stra.  933;  2  Barnard,  K. 
B.  65 ;  2  Stra.  1011.    g  3  Bos.  &  Pull.  348.0 

If  the  plaintiff  declares  on  a  promise  to  find  the  plaintiff,  his  wife, 
and  two  servants,  with  meat  and  drink  for  three  years,  on  request ;  the 
defendsint  pleads  that  he  promised  to  find  the  plaintiff  meat,  &c.,  absque 
hocy  that  he  did  promise  to  find,  &c.,  for  three  years  next  following,  and 
hoc  petit  J  &c.,  and  verdict  for  the  plaintiff;  yet  he  shall  not  have  judg- 
ment, because  the  promise  in  the  declaration  is  laid  to  be  on  request, 
which  promise  is  not  traversed  in  the  same  manner ;  besides,  the  plaintiff 
in  his  replication  alleges  a  promise  next  after  he  was  married,  which  is 
not  the  same  the  defendant  traversed ;  so  that  they  are  not  at  issue  a 
point  traversed  in  bar,  since  the  bar  is  for  a  contract  for  three  years  on 
request,  and  the  replication  for  a  contract  for  three  years  next  ensuing 
the  marriage,  and  non  constat  by  the  verdict,  which  of  the  contracts 
was  proved  on  the  trial. 

3  Leon.  66,  Kirlee  and  Lees;  2  Leon.  195,  S.  C,  cited;  Godb.  56,  S.  C,  cited. 

So  in  trespass,  the  defendant  pleads  an  accord  between  the  plaintiff 
and  J  S  of  the  one  part,  and  the  defendant  of  the  other  part ;  the  plaintiff 
replies  qtLod  non  habetur:  talis  concord,  between  the  plaintiff  and  de- 
fendant, qualis  the  defendant  had  alleged ;  and  issue  joined  and  verdict 
for  the  plaintiff;  yet  he  shall  not  have  judgment,  because  he  does  not 
traverse  the  same  accord  that  is  set  out  in  the  defendant's  bar,  but  puts 
another  accord  in  issue,  not  alleged  in  the  defendant's  bar,  viz.  between 
the  plaintiff  and  defendant  only. 

Roll.  Rep.  86. 

So  in  debt  on  a  bond  conditioned  for  the  pa3nnent  of  105/.  the  de- 
fendant pleads  payment  of  100/.  secundum  formam  et  effectum  con-- 
ditionis;  the  plaintiff  replies,  non  solvit  prasdict.  105/.,  this  is  an  im- 
material issue,(a)  not  aided,  for  the  plaintiff  has  not  traversed  the  same 
payment  that  is  in  the  defendant's  plea. 

Cro.  Jac.  585,  Sandbank  and  Turvr;  Cro.  Car.  593,  S.  P.,  adjudged  upon  error; 
Hob.  173,  S.  P.,  adjudged,  (a)  But  where  an  issue  is  decisive  between  the  parties, 
tbouffh  not  so  apt,  it  shall  be  cured  after  verdict.  Vide  2  Jon.  184 ;  Cro.  Jac.  44,  435, 
and  heads  of  iJrror,  and  Pleas  and  Pleadings ,-  ||and  see  2  Will.  Saund.  319,  a,  b.|| 

If  an  issue  be  on  a  point  that  is  impossible  in  substance  and  nature 
of  the  thing,  it  is  not  cured  by  the  verdict ;  but  if  it  be  only  impossible 
in  the  manner  and  form  of  it,  a  verdict  will  cure  it ;  as  in  debt  on  a 
bond  conditioned  for  the  payment  of  100/.  on  the  31st  of  September, 
and  defendant  pleads  payment  at  the  day,  and  it  is  found  against  him, 
the  plaintiff  shall  have  judgment:  because  the  payment  is  what  is 
material,  and  the  day  impossible,  and  is  altogether  idle  and  void ;  for 
not  being  paid  before  the  end  of  that  month,  the  obligation  is  absolute. 

Cro.  Car.  78,  Purchase  and  Jegon;  Jones,  140,  S.  C;  Latch.  158,  S.  C;  Noy,  86» 
S.  C,  adjudged. 

In  an  action  of  assault  and  battery,  the  defendant  pleads  that  the 
plaintiff  neglected  his  service,  per  quod  moderate  castigavit :  the 
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plaintiff  replies,  quod  non  moderate  castigavit,  and  the  issue  found  for 
the  plaintiff;  though  this  be  an  informal  traverse,  being  (a)  rather  a 
trayerse  of  the  chastisement,  than  of  the  moderate  manner  of  doing  it, 
and  the  right  traverse  should  have  been  de  injurid  sud  proprtd  absque 
iaiicausd  ;  yet  after  verdict  it  is  good,  because  the  jury  have  ascertained 
that  he  did  not  beat  him  moderately. 

Sid.  444;  Vent  70 ;  2  Keb.  623.  (a)  Where  an  issue  joined  on  a  neffatire  pregnant, 
though  bad  on  a  demurrer,  is  good  after  verdict.  Vide  Cro.  Jac.  87,  ana  head  of  Pkaa 
ni  Pkadingt,  (16.) 

In  an  action  of  debt,  if  not  guilty  be  pleaded,  and  there  be  a  verdict 
for  the  plaintiff,  it  shall  be  aided  by  the  statute ;  because  being  an  ill 
plea,  (6)  and  a  false  one,  the  plaintiff  ought  to  have  his  judgment,  both 
for  the  badness  of  the  plea  and  for  its  fsdsehood ;  but  if  the  verdict  had 
been  for  the  defendant,  yet  the  plaintiff  should  have  judgment,  because 
the  declaration  is  not  answered  by  the  plea,  (c) 

No^,  56;  2  Jones,  184.    {V)  Where  not  ffuilty  was  pleaded  to  anastun^/,  yet  the 

plaintiff  had  jud^ent,  though  an  improper  plea.    Cro.  Eliz.  470 ;  02  Salk.  734 ;  2  Stra. 

1032  ;|  2  Roll.  R.  368,  cont.    In  debt  against  an  executor  upon  the  bond  of  his  testator, 

tbe  defendant  pleads  non  est  factum,  &c.     Hardr.  458.    In  an  action  of  corenant,  on  a 

eofenant  that  C  -was  seised  in  fee,  and  assig^ns  for  breach  that  C  was  not  seised  in  fee, 

ef  lie  if^regU  eonoenHonem ;  though,  in  covenant,  the  defendant  ought  to  traverse  either 

tkedeed  or  the  breach,  and  both  cannot  be  involved  in  non  f regit  conoeniionem^  because 

^  gist  of  the  action  lies  on  the  deed,  which  must  be  traversed  by  itself,  yet  when  the 

defendant  pleads  a  bad  plea,  which  is  found  against  him,  the  plamtiff  may  have  judff- 

oent  either  for  the  insufficiency  or  falsity  of  the  plea.    Sid.  289 ;  Lev.  183,  S.  C. ;  vide 

Moor,  399 ;  C  ro.  Eliz.  457 ;  2  Leon.  1 16,  S.  P.     (e)  Qu.  If  in  debt  on  a  penal  statute, 

w  for  not  setting  forth  tithes,  for  usury,  &c.,  not  gu\^y  would  not  be  a  good  plea,  though 

mi  debet  a  the  proper,  formal  plea.     1  Term  R.  462.] 

If  on  an  issue  tendered  by  the  plaintiff,  the  defendant  joins  the 
icilieet{d)  by  the  plaintiff's  name,  or  the  plaintiff  joins  the  stilicet  by 
the  defendant's  name,  to  an  issue  tendered  by  the  defendant,  this  shall  be 
amended,  there  being  a  negative  and  afiirmative  before,  between  the 
plaintiff  and  defendant,  which  is  the  pattern  whence  the  joining  that 
issue  is  to  be  taken;  there  is  a  sufficient  copy  whence  this  may  be 
amended,  it  being,  from  the  nature  of  the  thing,  a  plain  mistake  of  one 
man's  name  for  another. 

Roll.  Abr.  200;  Yelr.  65,  S.  P.;  Cro.  Jac.  67,  adjudged;  Cro.  Eliz.  752,  S.  P., 
idjadged;  Palm.  524,  S.  P., /wr  eur.  Mitnomer  in  joining  issue  upon  an  information. 
Stile,  167.  \{d)  This  is  a  mistake  for  eimiliter.  In  a  case,  2  Stra.  1117,  where  a  similar 
6nor  appeared  at  the  trial,  the  Chief  Justice  dismissed  tiie  jury ;  but  in  a  subsequent 
case  the  court  refused  to  arrest  the  judgment  on  this  ground.  3  Burr.  1793 ;  and  the 
want  of  a  timilUer  is  now  held  amendable.  Cow.  407 »  2  Chitt  R.  26 ;  «o2  Tide 
9Bro.&B.  l.g 

(F)  Ofamending  the  Judgment. 

It  is  a  general  rule,  that  the  court  will  make  no  amendment  that  will 
defeat  a  judgment,  the  statutes  allowing  amendments  in  afBrmance  of 
judgments  only. 

Leon.  134;  8  Co.  138;  Carth.  158,  367,  520;  Ld.  Raym.  565;  5  Mod.  16,69; 
Comb.  354 ;  but  see  now  5  6.  3,  c.  13,  suprd. 

But  in  affirmance  of  the  judgment,  the  judgment  itself  may  be  set 
right  and  amended  by  another  part  of  the  record,  m  a  fact  which 
appears  to  be  the  misprision  or  neglect  of  the  clerk,  as  in  the  mistake 
of  the  names  of  the  parties ;  so  in  debt  against  A,  and  the  judgment  is  • 
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quod  prmdictus  B  capiatur,  when  it  should  have  been  prmdict.  A^ 
this  shall  be  amended. 

Roll.  Abr.  337.  /dWhen  there  is  any  tiling  in  the  record  by  which  to  amend,  aa 
amendment  may  be  made.  Gay  y.  Caldwell,  Hardin,  64 ;  Waldo  y.  Spencer,  4  Coon. 
71;  Dayis  y.  Ballard,  7  Monr.  604;  8  S.  &  R.  157;  3  Bibb,  233;  6  Waits,  315.^ 

So  in  an  action  brought  by  Robert  Meredith,  and  the  judgment  as 
entered,  was  quod  praedici.  Carolus  Meredith  recuperet ^  and  the  court 
held  this  amendable,  being  only  the  fault  of  the  clerk,  the  misprision 
being  only  in  the 'name,  which  was  right  in  the  rest  of  the  record,  which 
was  before  the  clerk,  and  should  have  directed  him. 

Vent.  317.  [This  case  was  on  a  writ  of  error  from  Ireland :  and  see  Cowp.  841, 
where  the  Court  of  King's  Bench,  in  this  country,  amended  a  record  in  ejectment  froni 
thence,  by  enlarging  the  term.]  Vide  seyeral  cases  to  this  purpose,  Cro.  Eliz.  400, 
864;  Hob.  327;  Moor,  361,  697;  Hut  41;  Brownl.  56;  Raym.  39;  Comb.  64. 
/0Vide  1  Cowen,  131;  3  Ham.  33;  14  John.  219.8^ 

So  if  in  an  action  of  debt  upon  an  obligation  against  Rob.  H,  condi- 
tioned that  if  Henry  H,  or  Rob.  H,  the  defendant,  should  pay,  &c.,  judg- 
ment is  entered  that  the  plaintiff  rect/p^^/  debitum  et  damna  against  the 
said  Robert,  et  predict  its  Henricus  in  misericordia;  where  it  should 
have  been  Robert,  for  Henry  was  no  party  to  the  record ;  this  shall  be 
amended,  for  it  is  only  the  mistake  of  the  derk. 

Cro.  Car.  594,  Pelham  and  Homing.  A  judgment  quod  pfwdietut  Tftomot  reeupetei, 
instead  of  prmdiet.  Jrihurui^  amendm  after  twenty  years*  standing.  4  Mod.  371 ;  19 
Mod.  384;  3  Stra.  1133, 1156, 1183. 

As  to  amending  the  judgment  by  the  docket,  it  is  to  be  noted,  that 
before  the  statute  4  &  5  W.  &  M.  c.  j3,  which,  for  the  security  of  pur* 
chasers,  requires  that  all  judgments  should  be  docketed,  the  courts  used 
to  amend  both  the  judgment  and  the  docket,  where  there  were  sufficient 
instructions  to  amend  by;  but  now  the  docket  cannot  be  amended;  and 
therefore  if  there  be  a  fidse  docket,  which  is  as  none,  though  a  right 
judgment,  the  purchaser  is  safe,  and  the  party  grieved  must  take  his 
remedy  against  the  officer  for  not  docketing  it  truly. 

Cro.  Car.  574;  Raym.  39;  Sid.  79;  1  Wils.  61;  3  Stra.  1909.  /0The  jadgment 
record  may  be  amended  by  addinjr  the  name  of  another  defendant,  saying  to  all  nersona 
the  rights  they  may  haye  acquired,  bona  JkU^  since  the  docketing  or  the  ja^qpnent. 
Bank  of  Newburgh  ▼.  Seymour,  14  John.  319.gf 

In  a  quare  impedit  for  the  presentation  of  a  vicaragey  and  the  judg- 
ment is  quod  recuperet  eccksiamy  this  shall  be  amended, (a)  being  the 
mistake  of  the  clerk,  who  had  sufficient  instructions  from  the  poatea  to 
enter  it  right. 

Hob.  337 ;  Hut  41 ;  Cro.  Jae.  633,  S.  C.  (a)  So  in  debt,  where  the  judgment  was 
entered  quod  recuperet  the  sum  in  the  declaration,  fro  miiis  et  cuttagiiSf  instead  of  pro 
ddnto  pradict,^  and  amended.  Vent  132.  In  debt  against  an  attorney  by  bill,  the  judg^ 
ment  is  quod  querens  nil  capiat  per  hreve^  where  it  ought  to  be  per  hillam^  yet  it  shall  be 
amended.    Roll.  Abr.  306;  Cro.  Car.  580. 

So  if  judgment  be  against  a  man  and  his  wife,  and  the  judgment  is 
that  the  wife  is  in  misericordia^  and  not  the  husband,  this  is  amendable 
by  the  paper-book  that  is  right 

Hob.  137;  Moor,  869;  Cro.  Jac  633;  Brownl.  16;  Roll.  Abr.  306, 315,  S.  C. 

In  ejectment  brought  by  two,  if  judgment  be  entered  that  the  plain- 
tiffs recuperety  this  is  a  plain  mistake  of  the  clerk,  and  shall  be 
amended. 


8  Jones,  199.     [Where  judgment  was  entered  against  executors  de  boms  nropriu  i 
stead  of  de  bonis  iettatoris^  ami  error  brought  upon  it;  this  being  considered  as  merely 
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dM  blonder  of  the  clerk,  was  amended  after  argument  in  the  Exeheooer-chamber. 
5  Burr.  8730;  S  Ley.  33.]  y  And  see  Green  t.  Rennett,  1  Term  R.  783.  But  where  an 
ezectttor  pleaded  a  false  plea  of  jadgment  recovered,  and  the  plaintiff  entered  up  the 
judgment  for  debt  and  dama^res  de  bonis  teaiatorit,  et  ti  non^  de  bams  proprits^  and  words 
were  aAerwards  interlined,  (it  did  not  appear  by  whom,)  by  which  the  judgment  de  bonis 
propriis  was  confined  to  the  damage  alone,  the  Court  of  C.  P.  refused,  on  motion,  to 
Utile  out  the  words  interlined,  the  jud&rment  being  of  six  years'  standing,  and  the 
amendmeot  ^ng  to  fix  the  executor's  liability,  whereas  in  the  case  in  5  Bur.  it  was 
(0  disebarro  iL  Burroughs  y.  Stephens,  4  Taunt  654 ;  1  Marsh.  3U.||  yS  An  executor 
pleaded  a  raise  plea,  and  judgment  and  execution  were  dt  bonis  tesiaioris^  si  turn,  &c.,  af\er 
the  retara  of  nuila  bona^  the  judgment  and  execution  were  amended,  so  as  to  be  of  the 
lands  and  teoements  also.  Lansing  ▼.  Lansing,  18  John.  60S.^ 

If  the  damages  cle  incremento  be  mistaken  by  the  clerk,  (a)  the  cotut 

will  amend  it  by  the  judgment-book,  because  that  was  a  sufficient  in- 

stnictioQ  to  the  clerk  to  have  entered  the  judgment  by,  and  therefore  it 

was  his  misprision  not  to  go  according  to  his  instructions^  which  may  be 

rectified  and  amended. 

RoD.  Abr.  805.  (a)  As  where  the  Jury  found  for  the  plaintiff,  and  gaye  St.  damam, 
lod  80  much  for  costs,  and  the  clerk,  in  entering  thereor,  says  2s.  for  damages,  and  so 
■och  for  costs,  and  so  much  pro  incremento^  qum  in  toto  se  aUinftwnt  to  so  much;  in 
wUeh  sum  the  2».  is  not  comprehended,  this  shall  be  amended.  3  BulsL  114 ;  8  Co.  163 ; 
Piloi.  509;  Dyer,  55;  Roll.  Rep.  373;  and  vide  like  amendments  in  declarationSt 
where  the  total  warn  is  miscast.  Bulstr.  171, 179 ;  S  Bulstr.  149 ;  Yely.  5 ;  Noy,  44 ; 
Poph.  309. 

II  Where  the  jury  by  mistake  gave  damages  in  a  penal  action  in  the 
Common  Pleas,  and  error  was  thereupon  brought,  the  Court  of  Common 
Fleas  allowed  the  plaintiff  to  amend,  by  entering  a  remittitur  of  da- 
mages on  the  record,  and  making  the  transcript  conformable. 

Hardy  r.  Cathcart,  1  Marsh.  180;  and  see  Goodtitle  t.  Otway,  8  East,  357.  /0  Vide 
Heibeftr.  Hanlenborg,  5  Halst.  333 ;  Bank  of  Kentucky  t.  Ashley,  3  Pet  339 ;  Spaek<- 
naa  T.  Byers,  6  S.  &;  R.  385.af 

And  where  a  verdict  is  jiven  for  a  greater  siun  than  the  amount  of 
damages  laid  in  the  declaration,  and  for  that  cause  error  is  brought,  the 
court  will  allow  the  plaintiff  to  amend  the  judgment  and  transcript,  by 
entering  a  remittitur  for  the  excess,  on  paying  the  cost  of  the  writ  of 
error. 

Piekwoodv.Wrlglit,lH.  Black.  643;  Usher  t.  Dansej,  4  Maule  &  S.  94 ;  and  tee 
3BanL&C.  903;  4Dow.fr  Ry. 566;  11  Pric^  410;  3Buig.346;  3Chitt.R.84. 

Where  the  defendant  was  entitled  to  treble  costs  under  the  Mutiny 
Act,  and  entered  up  his  judgment  for  treble  costs  generally,  without 
stating  on  what  ground  he  was  entitled  to  them,  the  Court  of  Common 
Pleas  refused,  after  error  brought  in  the  King's  Bench,  to  amend  the 
judgment  by  striking  out  the  word  "treble.'* 

Bonbar  t.  Hitchcock,  5  Tannt  830;  and  see  3  Taunt.  554 ;  5  Chitt.  R.  30. 

But  a  writ  of  error  being  afterwards  brought  from  the  King's  Bench 
into  the  House  of  Lords,  the  Court  of  King's  Bench,  on  motion,  allowed 
an  amendment  to  be  made,  by  inserting  the  certificate  of  the  judge  who 
tried  the  cause,  allowing  the  defendant  treble  costs. 

3  Manle  &  S:  591 ;  and  see  Tidd,  943,  (9th  edit)  /0  A  judgment  may  be  amended  as 
to  costs.  Blackwell  r.  Leslie,  1  South.  I13.gr 

Where  a  general  verdict  was  given  in  Common  Pleas  for  the  plaintiff 
on  a  declaration  consisting  of  several  counts,  some  of  which  were  bad 
in  law,  and  the  evidence  applied  to  all  the  counts,  and  the  Court  of 
Coounon  Pleas,  after  error  brought  and  after  argument  of  the  error, 
amended  the  postea  by  the  judge's  notes  by  entering  a  verdict  for  the 
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(F)  Of  Amending  the  Judgment 

plaintiff  on  the  first  count,  and  for  the  defendant  on  the  others,  and  also 
amended  the  judgment  roll  in  Common  Pleas  'by  the  amended  postea 
afttT  judgment  had  been  reversed  in  the  King's  Bench ;  it  seems  that 
the  court  of  error  (King's  Bench)  was  bound  to  amend  the  record  by  the 
amended  record  of  the  Common  Pleas.  || 

Mellish  Y.  Richardson,  7  Barn.  &  C.  819.  The  amendment  was  made  in  the  lecoid 
of  King's  Bench,  and  the  case  is  now  pending  before  the  House  of  Lords. 

In  ejectment,  if  the  judgment  is  entered  quod  querent  recuperet  the 
damages  and  costs,  and  not  quod  recuperet  terminum,  as  the  case  is,  this 
shall  be  amended,  though  this  be  but  an  action  of  trespass  in  its  own 
nature. 

Roll.  Abr.  206.   ||  See  8  East,  357.g 

If  a  judgment  be  given  on  demurrer  against  the  plaintiff,  and  the 
entry  of  the  judgment  is  of  a  nonsuit  instead  of  a  judgment  in  demur- 
rer, this  shall  be  amended. 

Roll.  Abr.  205.  In  the  award  of  a  repleader  for  the  error  of  the  defendant's  plea,  it 
was  entered  quia  placitum  est  tuffidens  in  lege,  instead  of  quia  minus  suffidens  est,  and 
the  court  held  this  not  amendable,  (though  it  was  right  in  the  paper-book  between  the 
parties;)  but  Popham  and  Granville  contrd.  Owen,  19.  And  Qu,  If  those  eorUrd  were 
not  right  t 

If  in  replevin  the  defendant  demurs  to  the  plaintiff's  plea  in  bar  to 
the  defendant's  avowry,  and  judgment  is  entered  quod  visis  prssmissisy 
&c.,  videtur  jusiiciariis  quod  placitum  prasdict.,  &c.,  minus  sujfficietiSj 
&c.,  but  these  words,  ideo  consideratum  est  quod  the  plaintiff  nihil  ca- 
piat per  breve  suum,  sed  sit  in  misericordia  et  praedict.  defendant  eat 
inde  sine  die  are  totally  omitted,  yet  this  shall  be  amended. 

2  Sand.  289.  Between  Pool  and  Longville,  amended  afler  a  writ  of  error  bronght, 
and  the  first  judgment  affirmed  accordingly.  Raym.  39,  S.  P.  cited ;  Sid.  70,  cited. 
[Where,  in  replevin,  the  defendant  made  cognisance  for  rent  in  arrear,  and  the  jury 
found  for  him,  and  damages  to  the  amount  of  me  rent  claimed  in  the  cognisance;  but  did 
not  find  either  the  amount  of  the  rent  in  arrear,  or  the  value  of  the  cattle  distrained,  and 
judgment  was  entered  for  the  damages  assessed,  he  was  permitted  to  amend  his  judg- 
ment, and  to  enter  a  judgment  pro  rttomo  habendo,  Rees  v.  Morgan,  3  Term  R.  349.  j 

If  judgment  is  given  upon  a  demurrer,  and  a  writ  of  inquiry  awarded, 
but  in  the  entry  thereof  upon  the  roll,  these  words  per  sacramentum 
duodecim  proborum  et  legalium  hominum  are  left  out,  this  shall  be 

amended. 

3  Mod.  112. 

In  debt  upon  a  mutuatus  the  judgment  was  entered  up  as  of  HiL 
term,  1700,  whereas  the  borrowing  appeared  to  be  2  April,  1701.  After 
error  brought  it  was  moved  to  amend  the  judgment  by  the  paper-book 
signed  by  the  master,  which  was  the  2d  of  January,  1700,  and  allowed 
to  be  amended ;  for  it  is  but  a  slip  of  the  clerk,  who  should  have  perused 
the  paper-book  signed  by  the  master,  which  is  authentic  enough  to 
amend  by. 

Salk.  50,  pi.  13;  Parsons  and  Gill,  Ld.  Raym.  695;  Com.  R.  117 

But  if  there  be  a  mistake  or  error  in  the  judgment  in  any  such  matter 
in  which  the  clerk  has  no  instructions ;  as  if  before  the  16  &  17  Car.  2, 
c.  8,  a  capiatur  were  entered  for  a  misericordia,  or  e  converse;  this 
was  error  in  the  judgment,  because  before  the  statute  it  made  a  fine  to 
the  king,  and  a  difference  in  the  execution ;  and  there  being  no  instruc- 
tions in  the  record  itself,  or  in  the  judgment-book,  whereby  to  amead  it, 
it  did  not  appear  whether  it  was  the  error  of  the  clerk  in  the  entering^ 


AMENDMENT  AND  JEOFAIL.         255 

(G)  At  what  Time  the  Amendment  must  be  made,  &c. 

or  of  the  court  in  giving  the  judgment,  and  therefore  could  not  be 
amended; (a)  but  may  now  by  16  &.  17  Car.  2,  c.  8,  and  the  5  W.  &  M. 
&  12f  takes  away  the  capiatur  fine,  in  actions  vi  et  armiSf  therefore  no 
capiatur  shall  be  entered  against  the  defendant,  nor  any  thing  in  lieu 
thereof.  (4) 

Cro.Elis.497;  Palm.98;  13Mod.l04;  3  Ld.  Raym.  1384.    (a)4Mod.6;  Garth. 

167.    (6)  Carth.  390. 

(6)  At  what  Time  the  Amendment  mast  be  made :  and  therein  of  Records  lemoTed  out 

of  inferior  Courts,  and  paying  of  Costs. 

It  seems  to  be  the  established  doctrine  of  the  courts,  to  allow  the 
plaintiff  to  amend  his  declaration  at  any  time,(c)  whilst  the  cause  is  in 
paper,  on  payment  of  costs,  and  giving  the  defendant  liberty  to  alter  his 
plea,  because  the  pleading  in  paper  came  in  only  instead  of  the  ancient 
way  of  pleading  ore  tenusiy  and  in  pleading  ore  ienua  the  record  was 
only  m  fieri;  but  after  the  pleadings  were  entered  on  record,  if  it  were 
not  a  record  of  the  same  term,  it  could  not  be  amended  or  altered. 

Salk.  47,  pi.  1.     (e)  And  by  Stylets  Pract.  Reff.  45,  the  plaintiff  may  amend  his 

declarauon,  tiiough  it  be  seven  years  past  since  he  declared,  if  it  be  but  in  paper,  paying 

costs,  or  saflfering  the  defendant  to  imparl  till  the  next  term  after.     After  plea  pleadeo, 

and  the  replication  and  rejoinder  to  part,  and  issue,  notice  of  trial  with  provuo  as  to  the 

other,  and  mle  served  to  make  np  the  issue  to  carry  it  down  to  trial,  and  the  nirijfritu 

ToU  engrossed  in  parchment;  all  the  proceedings  above  continuing  in  paper,  the  plaintiff 

had  leave  to  amend  upon  payment  of  costs.    Faresl.  156 ;  8  Mod.  226 ;  Ld.  Raym.  95, 

116, 134, 183,  548.    Vide  Salk.  47,  pi.  3,  where  Holt  said,  that  he  had  known  an 

ameodmeDt  made,  not  only  af^r  plea  pleaded,  but  afler  the  record  was  sealed  up,  just 

even  when  it  was  going  to  be  tried.    The  defendant  cannot  amend  his  plea  after  issue 

joined,  or  demurrer  thereto;  for  by  this  he  delays  the  plaintiff,  which  may  turn  greatly 

to  his  prejudice.     Style's  Pract.  Reg.  49;  Lord  Raym.  669,  679,  683;  Stra.  11 ;  Salk. 

179;  Ltttw.  1318.*    0  Formerly  amendments  could  be  made  only  during  the  term  in 

which  the  judicial  act  was  done  and  recorded,  but  afterwards  they  were  allowed  while 

the  proceedings  were  infieri^  but  not  after  the  term  when  final  judgment  was  given* 

Smith  V.  Jackson,  Paine,  486.    But  when  there  is  any  thing  in  the  record  to  amend  by, 

it  may  be  done.     Waldo  v.  Spencer,  4  Conn.  71.     See  14  Pick.  191 ;  3  John.  140;, 

9  John.  78;  1  Hawks.  95;  where  amendments  were  refused.     But  see  4  Har.  &  M'H. 


costs,  and 
rpiment,  where 
laavB  was  prayed  before  judgment  given ;  i.  e.  where  defendants  had  ments. 

If  the  plaintiff  declares,  and  the  defendant  pleads,  and  the  plaintiff  re- 
plies, and  the  defendant  demurs,  and  the  plaintiff  joins  in  demurrer;  yet 
the  plaintiff  may  move  to  amend  on  paying  of  costs,  if  the  cause  be 
«till  in  paper ;  so  may  he  withdraw  a  demurrer  not  entered  of  record,  and 
move  to  amend. 

But  where  the  plaintiff  declared  against  J  G,  knight,  the  defendant 
pleaded  in  abatement  he  was  a  knight  and  baronet ;  and  the  plaintiff 
leplied  that  he  was  knight,  &c.,  on  motion  to  have  it  amended  upon 
payment  of  costs,  all  being  in  paper,  and  that  the  action  being  by  bill 
the  addition  was  not  material ;  not  being  within  the  statute  of  aidditions 
it  was  denied,  there  being  nothing  to  amend  by,  and  the  defendant  had 
taken  (cf)  advantage  of  the  fault. 

Salk.  50,  Leperd  and  Grermain.  (i)  Where,  after  a  demnrrer,  the  court  cannot  give 
leave  to  amend,  vide  Bulatr.  304;  Nfarch,  1 ;  Yelv.  38;  Cro.  Jac.  13,  14;  Leon.  28; 
Sid.  54,  107;  Raym.  231;  2  Vent.  142;  3  Lev.  39;  2  Bulst.  149;  3  Mod.  235;  Ld. 
Raym.  669,  679;  6  Mod.  263,  310;  Fitzgib.  193;  2  Stra.  890;  Barnard,  K.  B.  408, 
where,  after  issue  joined,  or  plea  pleaded,  and  where  not.  Vent  336 ;  Stvle  R.  33, 85 ; 
Vtt  see  the  last  noie  to  the  first  clause.    [A  mere  clerical  mistake  in  the  return  to  a 
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(G)  At  what  Tune  the  Amendnient  mast  be  made,  &e. 

$iumd&mu$j  voslj  be  amended  after  the  return  has  been  filed.  Doagl.  130;  Rex  t.  The 
Mayor,  &o.,  of  Lvme  Resis,  1  Stra.  d73.  A  declaration  in  ^uar^  impedit  was  allowed 
to  be  amended  after  the  defendant  had  craved  oyer  of  the  wnt,  and  pleaded  a  Tariance 
between  the  writ  and  count.    3  Wile.  118.] 

An  action  was  brought  by  the  master  on  the  statute  of  Winton,  for  a 
robbery  committed  on  his  servant,  in  which  he  declared  of  an  assault 
and  battery  done  to  himself,  (though  then  fifty  miles  from  the  place,) 
also  that  he  made  oath  that  he  did  not  know  any  of  the  persons ;  the 
issue  was  entered  of  record,  and  the  jury  appeared  at  the  bar  ready  to 
try  it,  but  being  for  other  busine^  adjourned  to  another  day,  the  plaintiff 
observing  his  mistake  moved  to  amend,  by  declaring  of  a  robbery  on 
his  servant,  &c.,  and  it  appearing  that  the  year  in  which  the  action  must 
be  brought  was  expired,  and  consequently  the  action  must  be  lost,  if  not 
allowed ;  the  court,  after  long  debate,  and  consideration  of  former  pre- 
cedents, admitted  him  to  amend 

8  Lev.  347,  Bearcroft  v.  Hundred  of  Bamham  and  Stone. 

So  where  in  assumpsit  an  executor  laid  the  promise  to  be  made  to 
his  testator,  and  the  defendant  pleaded  the  statute  of  limitations,  and  on 
motion  to  amend  and  lay  the  promise  to  himself,  it  was  objected,  that 
this  would  alter  the  nature  of  die  issue,  (a)  and  take  away  the  party's 
defence ;  yet  it  appearing  that  by  the  expiration  of  the  six  years  die 
action  would  be  lost,  the  court  gave  leave  to  amend 

Hil.  4  G.  9,  The  Duchess  of  Marlborouffh  and  Wigmore.  Fitxgrib.  193 ;  3  Stra.  890 ; 
Barnard,  K.  B.  406.  (a)  If  the  issue  shall  be  changed  thereby  there  shall  be  no  amend- 
ment Lit.  Rep.  349;  Hetl.  164;  Moo.^681;  S  Roll.  R.  319.  [Where  an  executor 
had  pleaded  a  former  judgment  recovered,  but  by  mistake  had  stated  a  less  sum  than  the 
ludgment  was  really  for,  the  Court  of  C.  P.  gave  leave  to  amend,  though  the  record  had 
been  made  up  near  three  years ;  but  they  at  the  same  time  permitted  the  plaintiff  to  reply 
perfraudem,    Scott  v.  Woodward,  executor,  1  H.  Black.  R.  238.] 

If  the  bill  on  the  file  be  with  blanks,  or  the  imparlance  roll  be  with 
blanks  for  dates  or  quantities, (A)  yet  it  may  be  amended  by  the  paper 
by  the  clerks  themselves  until  a  recordatur  be  ordered  of  the  verdict 
returned  on  the  nisi  pritts  roll ;  but  after  such  recordatur  it  can  only 
be  amended  by  the  court,  (c)  for  the  roll  lies  with  the  prothonotary,  to 
be  made  up  according  to  the  paper-book,  until  the  recordatur  of  the 
verdict  be  allowed ;  but  if  after  the  recordatur  be  entered,  it  is  ordered 
on  the  roll  in  statu  quo  tuncy  and  then  the  court  is  supposed  to  take 
cognisance  of  it,  in  what  manner  it  then  was,  and  if  the  clerks  might 
afterwards  alter  the  roll  after  entry  of  the  verdict,  they  might  amend  it 
in  the  verdict  which  is  on  the  nisi  prius  roll,  and  it  cannot  be  sdtered 
but  by  rule  of  court 

Lit.  Rep.  378 ;  Cro.  Jac.  143, 365 ;  3  Leon.  130 ;  Hetley,  143 ;  Latch.  164 ;  3  Mod. 
316;  13  Mod.  8,  684;  Stra.  139;  8  Stra.  734;  3  Ld.  Raym.  144i ;  3  Stra.  947.  (6)  So 
in  an  ejecHontfirmm^  where  the  bill  was  with  blanks  for  the  quantities  of  land  and  meft- 
dow.    Roll.  Abr.  307;  8  Co.  163.    (c)  Raym.  63,  S.  P. 

The  inferior  court  whence  the  record  is  returned,  whether  it  be  by  the 
Common  Pleas,  or  another  court  of  record,  may  amend  after  judgment, 
as  well  after  as  before  a  writ  of  error  brought,  and  the  rule  of  such 
amendment  is  to  be  certified  by  the  clerk  of  such  inferior  court  to  the 
superior ;  for  though  the  record  is  removed  by  writ  of  error,  and  a  Tnit^ 
timus  recordum  is  entered  on  the  roll,  yet  the  writ  of  error  is  to  send 
the  record  in  the  state  and  condition  in  which  it  ought  to  be  by  law,  and 
that  is  corrected  from  all  misprisions  of  clerks ;  or  on  alleging  diminu* 
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(6)  At  what  Time  the  Amendment  mnst  he  made,  &c. 

tlon  the  record  is  to  be  sent  up  amended  as  it  ought  to  be,  or  it  may  be 
amended  in  the  superior  court,  if  the  other  refuseth ;  for  as  it  superin- 
tends such  inferior  courts,  so  it  may  correct  the  misprisions  of  the  clerks 
of  that  court. 

Cro.  Eliz.  435,  45!),  677;  9  Roll.  R.  471 ;  8  Co.  162;  Moor,  407;  Aoh.  327;  Hut. 
41;  RoU.  Abr.  209,  210;  Salk.  49;  2  Jones,  212.  113  Term  R.  349;  7  Term  R.  474; 
4TaanL  588 ;  3  Maule  &  S.  591 ;  5  Taunt.  820;  3  Bro.  &  B.  66.||  fi  A  record  may  be 
amendesd  after  error  brought.  Boyle  v.  Connelly,  2  Bibb,  7 ;  Smith  v.  Todd,  3  J.  J. 
Marsh.  299  ;  Cheetham  v.  Tillotson,  4  John.  499.  Vide  6  Day,  337;  1  Yeates,  186; 
Addis.  114;  4  Yeates,  479.g^ 

But  there  is  this  difference,  where  the  clerks  carry  the  rolls  of  amend- 
ment to  a  superior  court,  and  where  diminution  is  alleged,  and  a  ccr- 
tiorari  thereon  issues :  for  when  the  clerks  bring  up  the  roll,  it  appears 
to  have  been  amended  by  the  date  of  the  rule  after  error  brought ;  but 
when  diminution  is  alleged,  they  bring  up  the  record  in  statu  quo  the 
,  certiorari  finds  it ;  and  therefore  when  it  is  brought  up  they  will  intend 
it  to  be  amended  at  the  time  of  the  judgment  given,  and  that  the  tran- 
script first  sent  up  was  a  diminution  and  a  mistake ;  and  therefore  if 
dower  be  brought  against  an  infant,  who  appears  and  pleads  by  guard- 
ian, lie  ought  not  to  be  amerced,  for  an  infant  cannot  be  amerced  for  his 
indiscretion ;  nor  a  guardian,  because  he  is  appointed  by  the  court ;  so 
this  is  error  in  the  judgment  itself,  which  is  not  amendable ;  and  if  cer- 
tified by  the  clerks  of  the  court  to  have  been  amended  after  error 
brought,  could  not  have  been  amended ;  but  yet  certified  to  the  cer- 
tiorari rightly  amended,  they  will  suppose  it  was  amended  the  same 
term  judgment  was  given,  and  during  that  term,  whilst  matters  are  in 
Jierij  they  can  rectify  not  only  the  misprision  of  clerks,  but  their  own 
mistakes. 

Cro.  Car.  410. 

If  a  writ  of  error  be  brought,  the  defendant  in  error  shall  pay  all  the 
costs  of  the  writ  of  error,  because  until  the  record  was  amended,  the 
plaintiff  in  error  had  sufficient  reason  to  bring  the  writ ;  but  then  the 
plaintiff  in  error  must  nonsuit  his  writ ;  for  if  he  proceed  to  reverse  the 
judgment  on  any  other  error,  there  the  defendant  shall  not  pay  costs  for 
his  amendment,  because  it  is  plain  that  the  plaintiff  did  not  depend  on 
the  error  the  defendant  bad  amended. 

3  LeT.  344,  345 ;  Salk.  49 ;  3  Term  R.  351.  [Tidd's  Prac.  772,  (8th  edit.)  ^When 
there  is  an  agreement  by  the  attorney  below  to  amend,  the  amendment  will  be  allowed 
iritboat  costs.  Johnson  t.  Chaflfant,  1  Binn.  75.g^ 

11  Formerly  it  was  holden,  that  where  an  indictment  was  removed  by 
certiorari  into  the  King's  Bench,  a  mistake  of  the  clerk  in  certifying  the 
caption  might  be  amended  in  the  same  term  in  which  it  was  certified, 
but  not  afterwards. 

Faulkner's  case,  1  Saund.  S49. 

Sut  in  a  subsequent  case,  in  24  G.  3,  the  defendant  being  indicted  foi 
perjury  at  the  Middlesex  sessions  of  oyer  and  terminer y  in  February, 
1783,  removed  the  indictment  into  the  King's  Bench  in  Easter  term  fol- 
lowing by  certiorari.  It  was  returned  with  a  caption  not  properly  ap- 
plicable to  the  sessions  of  oyer  and  terminer ,  or  to  tlie  sessions  of  the 
peace,  the  caption  stating,  that  "at  a  general  session  of  oyer  and  termi- 
ner  holden,  &c.,  before  W  M,  &c  &c.,  esquires,  and  others,  justices,  &a 

Vol.  I.— 3.3  t  2 
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(G)  At  what  TLme  the  Amendment  most  be  made,  &c 

assigned  to  keep  the  peace,  S^c,,  and  also  to  hear  and  detennine  divers 
felonies,  trespasses,  and  other  misdemeanors,  &c.  &c.,  by  the  oath  of  G 
C,  &c.  &c.,  (naming  them)  good  and  lawful  men,  &c.  &c.''  The  defend- 
ant was  found  guilty  on  this  indictment;  and  in  Easter  term,  1784, 
Bearcroft  moved  in  arrest  of  judgment,  1st,  because  it  appeared  that 
this  was  an  indictment  for  perjury  at  common  law  found  before  justices 
of  the  peace,  who  have  no  jurisdiction  in  such  case.   2d,  That  the  names 
of  the  jurors  did  not  appear  on  the  record.    Afterwards,  in  the  same 
term,  the  attorney-general  moved  to  amend  the  return  to  the  certiorari^ 
by  inserting  the  commission  of  oyer  and  terminer,  and  names  of  the 
justices,  according  to  the  fact  appearing  by  the  commission,  and  by  the 
minutes  of  the  court,  and  that  the  caption  might  be  amended  agreeable 
to  the  return  and  by  inserting  the  names  of  the  jurors ;  and  it  appeared 
by  an  affidavit  of  the  clerk  of  the  peace,  and  his  clerk,  and  the  crier,  that 
the  sessions  of  the  peace,  and  of  oyer  and  terminer  for  Middlesex,  were 
holden  at  the  same  place,  and  in  the  same  coiul,  but  opened  and  ad- 
journed by  separate  proclamations ;  the  jurors  under  both  commissions 
were  the  same  persons ;  that  at  the  sessions,  or  soon  after,  entries  were 
made  in  the  sessions-book  of  proceedings  at  the  sessions ;  and  that  in- 
dictments under  both  commissions  were  put  together  on  one  file ;  and 
that  in  making  returns  to  writs  of  certiorari,  it  was  the  practice  to  take 
the  indictments  off  the  file,  and  transmit  them  to  the  King's  Bench. 
And  if  the  indictment  were  imder  the  commission  of  oyer  and  terminer j 
a  printed  form  of  caption,  stating  that  conmiission,  was  prefixed  to  the 
indictment ;  if  under  the  commission  of  the  peace,  a  printed  form  of 
caption  of  die  session  of  the  peace  was  affixed  j  that  long  before,  and  at 
the  sessions  when  the  bill  was  found  against  the  defendant,  the  clerk  of 
the  peace  was  unable  to  attend  from  illness,  and  his  business  was  exe- 
cuted by  a  junior  clerk ;  that  eighteen  justices  were  present,  ten  of 
whom  were  in  the  commission  of  oyer  and  terminer;  that  the  indict- 
ment was  immediately  entered  in  the  rough  calendar,  and  afterwards 
copied  in  the  sessions-book ;  and  when  the  certiorari  was  delivered, 
the  clerk  through  a  mistake  took  a  Tetum  of  the  caption  of  the  peace, 
and  inserted  the  words  oyer  and  terminer,  which  he  thought  would 
make  a  proper  return.   Lord  Mansfield,  in  delivering  the  opinion  of  the 
court,  considered  the  return  of  the  caption  a§  a  mere  ministerial  act, 
which,  according  to  Philips  v.  Smith,  was  amendable  at  any  time,  and 
distinguished  this  from  the  cases  cited  for  the  defendant,  since  this  was 
not  a  motion  to  amend  the  original  caption,  but  only  the  returned  cap- 
tion: and  as  the  names  of  the  jurors  and  justices  appeared  on  the 
original  minutes,  there  was  sufficient  to  amend  by :  and  Rex  v.  Alcock 
was  a  clear  authority  that  wherever  a  transcript  only  was  returned,  any 
mistake  therein  may  be  amended  by  the  original  record;  and  accordingly 
the  rule  for  the  amendment  w^  made  absolute;  and  judgment  being 
given  thereon,  a  writ  of  error  was  afterwards  brought  into  the  House 
of  Lords,  and  the  amendment  assigned  for  error,  but  the  judgment  wna3 
affirmed  by  tfie  unanimous  opinion  of  the  judges  then  present,  1 1  July, 
1785.11 

Rex  Y.  Christopher  Atkinson,  fully  reported  in  1  Will.  Saand.  249,  a,  n.  (1);  and  see 
also  Cro.  Circ.  Cbmpan.  400,  (9th  edit;)  and  The  King  t.  Darley,  4  East,  174. 
/0  After  assignment  of  error,  no  amendment  can  be  made  to  the  return  to  the  writ  of  error. 
Pumond  t.  Carpenter,  3  John.  \Al,f/    1  Stra.  136. 
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(H)  Where  Records  defaced  by  Design  or  Accident  v/'ill  be  set  right  and  amended.  ] 

Ip  any  part  of  the  record  be  vitiated  by  rasure,  the  court  will  restore 
it  hy  amendment,  because  the  wickedness  of  any  person  in  corrupting 
the  records  of  the  court,  ought  not  to  obstruct  the  justice  of  the  court, 
or  pr^udice  any  of  the  parties ;  as  in  ejecHone  firmsB,  (a)  the  lease  was 
made  the  10th  of  May ;  after  verdict  for  the  plaintiff  it  was  made  the 
nth  of  May  by  a  rasure ;  and  it  appearing  to  the  court  that  the  declara- 
tion was  vitiated  by  such  rasure,  (&)  they  amended  it,  both  in  C.  B.  and 
B.R. 

Roll.  Abr.  SOS,  209 ;  Latch.  162,  S.  C. ;  Poph.  196,  S.  C.  (a)  2  Roll.  R.  80,  81, 
S.  P.,  adjad?ed ;  thouffh  objected,  that  if  the  record  should  be  amended,  the  delinquent 
coald  not  be  impeached  for  felony;  for  to  make  it  so  by  the  statute,  the  rasure  must  be 
SBch  that  the  judgment  be  defeated  thereby.  But,  per  two  judges,  the  rasure  of  the 
ncord  is  the  offence,  and  not  the  annulling  the  judgment  thereby ;  ^nd  per  11  Co.  34, 
thensure  of  a  record,  by  which  an  outlawry  was  made  good,  was  held  felony,  (b)  Where 
in  a  venire  fadas  the  word  Chumley  was  rased  and  nuide  Himly,  and  amended.  Roll. 
Abr.  308. 

If  an  original  writ,  upon  which  a  conmion  recovery  of  several  manors, 
&c,  was  suffered,  being  larger  than  the  other  writs  on  the  same  file, 
through  the  negligence  of  the  officer,  and  by  continual  handling,  is  so 
obliterated  and  worn  out,  that  but  a  letter  of  the  names  of  several  of  the 
manors  can  be  seen,  but  the  names  of  the  manors  are  truly  recited  in 
the  count,  and  in  the  habere  facias  seisinamj  the  original  shall  be 
amended  according  to  the  other  parts  of  the  record. 

8  Co.  160,  Earl  of  Arundel  and  Lord  Lumly,  cited  to  have  been  adjudged  by  all  the 
jadges  of  England,  und  voce,  eopotius,  because  a  common  recovery.  And.  79, 80,  S.  C, 
adjudged  by  all  the  jud^  of  England ;  and  there  is  a  noid  by  the  reporter,  that  all  the 
parchment  remained  entire,  vad  if  not,  perhaps  it  might  have  been  otnerwise ;  and  vide 
And.  170. 

So  if  the  original,  or  other  part  of  the  record,  be  stolen,  taken  away, 
withdrawn,  or  avoided  by  any  clerk,  though  this  be  {elony  per  8  H.  6, 
^  ^^9  §  ^f  7^^  ^^  ^^^^y  ^6  supplied  and  amended  by  the  other  parts 
of  the  record ;  but  if  such  part  stolen,  &c.,  or  obUterated,  cannot  be 
supplied  by  the  record,  or  any  exempUfication  thereof,  then  it  shall  not 
be  amended. 

8  Co.  160,  b.  /8The  loss  of  a  record  cannot  be  proved  by  the  certificate  of  the  officer, 
bot  mnst  be  proved  as  other  fects.    Robinson  v.  Cliflford,  2  Wash.  C,  G.  IL  l.gf 

[(I)  Of  Amendments  ui  Equity. 

A  BiLi.  may  be  amended  at  any  time  for  the  special  purpose  of  adding 

necessaxy  parties. 

Anon.,  2  Atk.  15;  1  Pr.  Al.  Cnr.  Cane.  546;  Green  v.  Poole,  4  Bro.  P.  C.  139. 
|See  1  Sim.  500;  1  M'Clel.  62;  13  Pric^,  131;  2  Cox,  393;  1  Ves.  jun.  142; 
2  Tounge  &  J.  512 ;  12  Yes.  48.  But  there  is  no  inst^oe  of  a  bill  of  discovery  being 
allowed  to  be  amended  by  addine  parties  as  plaintiffs.  2  Meriv.  74.||  /3A  bill  may  be 
amended  by  adding  plaintiffs,  suthough  the  defendants  have  answered  it.  Hichens  v* 
Congreve,  1  Sim.  500.  See  Van  Epps  v.  Van  Deusen,  4  Paige,  64;  Verplank  v.  The 
Mercantile  Ins.  Co.  1  Edw.  46;  Allen  v.  Smith,  1  Leigh,  231 ;  Marshall  v.  Lovelass, 
Cam.  &  Nor.  239,  264 ;  Benzoin  v.  Lovelass,  Cam.  &  Nor.  520 ;  Beekman  v.  Waters, 
3JohB.ClLlL410.8r 

After  the  examination  of  witnesses  no  part  of  the  pleadings  can  he 
amended  but  iinde»  very  special  circumstances :  but  if  no  witness  has 
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been  examined,  an  amendment  has  been  pennitted  after  publication 

passed. 

MitC  !Bq«  Tr,  958, 863,  and  tlie  eases  (cited  in  the  note)  of  Hastings  r.  Gregoiy,  Seat, 
19tli  Not.  1783,  and  Sanderson  t.  Thwaites,  in  Cane.  Tr.  1781 ;  Anon.,  Barnard  Ch. 
Rep.  fiSSS ;  Harding  ▼.  Cox,  3  Atk.  583.  Where  a  matter  has  not  been  put  in  issue  by 
m  bill  with  sufficient  preoision,  permission  has  been  ffiven  to  amend  it  on  the  hearing  of 
the  cause.  Filkin  ▼.  Hill,  2  Bro.  P.  C.  194.  0A  ronnal  amendment  may  be  made  by 
^e  pUintifT  after  issue  has  been  joined  and  witnesses  examined.  Franklin  ▼.  Beamish, 
1  Hogan,  73 ;  or  after  the  hearing.  Wamburzee  v.  Kennedy,  4  Desaus.  480.  The  plalnttff 
V^ill  not  be  allowed  to  amend  by  adding  new  charges,  after  publication  has  pa^ed  and 
the  cause  is  laid  down  for  a  hearing,  but  he  may  file  a  supplemental  bill,  on  payment  of 
the  costs  since  publication.     Shepherd  ▼.  Merrill,  3  John.  Ch.  R.  423.^ 

After  appearance  the  bill  cannot  be  amended  without  payment  of 
costs,  which  are  fixed  at  forty  shillings,  a  sum  which  the  court  will  not 
exceed,  notwithstanding  repeated  amendments,  unless  the  defendant 
fltate  a  case  of  particular  oppression. 

Barl  of  Masserene  v.  Lyndon,  2  Bro.  Ch.  R.  291 ;  1  Eq.  Cas.  Abr.  tit.  JmendmerUf 
p.  1,  note.  {See  2  Sim.  &  Stu.  113;  1  Sim.  &  Stu.  421 ;  6  Madd.  314;  9  Price,  205; 
Coop.  141 ;  See  regulations  as  lb  allowance  of  time  to  amend,  19  Gen.  Order,  3d  April, 
^ai8 ;  14  Gm,  Order,  same  dale.|| 

An  amendment  to  a  bill  has  been  permitted,  after  a  demurrer  to  the 
whole  bill  has  been  allowed ;  but  this  seems  not  to  have  been  strictly 
regular. 

Ld.  Ooninssby  v.  Sir  Joseph  Jekvll,  2  P.  Wms.  300,  and t.  Baines,  in  the 

note.  fiA  bfll  may  be  amended  after  argument  of  demurrer.  Beauchamp  ▼.  Gibbs, 
1  Bibb,  483.  See  Browne  y.  Dunn,  3  Sim.  23;  Peshellerv.  Hammett,  3  Sim.  389. 
After  a  special  demurrer  to  a  bill,  the  plaintiff  may  have  leave  to  amend,  on  paymcyat  of 
costs.  Rose  V.  King,  4  Hen.  &  Munt.  475.gf  || Plaintiff  before  filing  replication  may 
obtain  an  order  for  leave  to  amend  bill  as  of  course;  but  no  further  order  out  on  special 
application*  13  Gen.  Order,  3d  April,  1828.  After  plea  allowed  to  part  of  bill,  plaintiff 
cannot  amend  his  bill  without  special  order  to  be  obtained  on  notice  of  motion  showing 
proposed  amendments.    2  Sim.  &  Stu.  12.    After  replication  and  subpoena  to  rejoin, 

Sjaiirtlff  cannot  amend  bill  without  special  application,  showing  that  using  all  possible 
iligence  be  was  not  in  a  condition  to  apply  sooner.    6  Madd.  106 ;  and  see  4  Madd> 
968.    Aa  to  a  second  order  to  amend,  see  1  Huss.  &  Mylne,  p.  1, 79,  80, 81.| 

But  there  seems  to  be  no  precedent  of  an  amendment  to  a  bill  in  a 
part  wherein  it  was  dismissed  on  the  merits.] 

Napier  y.  Lady  Efllngham,  2  P.  Wms.  401.    ySLyon  v.  TaUnadge,  1  John.  Ch.  R. 

H  It  is  not  necessary  to  amend  a  bill  for  the  purpose  of  introducii^ 
facts  disclosed  in  the  answer,  on  which  the  plaintiff  means  to  rely  as  parts 
of  his  case,  entitling  him  to  the  relief  which  he  has  prayed. 

1  Russell,  154. 

On  the  hearing  of  a  petition  of  appeals  presented  by  the  defendants, 
leave  was  given  to  the  plaintiffs  to  amend  Aieir  bill,  by  making  it  either 
a  bill  and  information,  or  an  information. 

1  Bussell,  154. 

After  plea  of  settled  acS^unt  allowed  of  bill,  a  motion  to  amend  the 
bill,  by  stating  facts  which  tended  to  show  there  was  no  stated  account, 
or  that  plaintrff  ought  to  be  allowed  to  surcharge  and  falsify,  was  refused 
with  costs, 

Taylor  y.  Shaw,  2  Sim.  &  Stu.  12. 

The  plaintiff,  in  a  bill  for  an  injunetkm,  must  state  at  once  the  whole 
oase  within  his  knowledge :  but  the  court,  tihough  very  jealous  oi 
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ments  witliout  prejudice  to  the  injunction,  under  circumstances,  permitted 
even  a  rearnendment,  ascertaining  precisely  its  natiu'e,  and  by  clear  and 
positive  affidavits  tiiat  the  plaintiff  had  not  a  knowledge  of  the  facts 
enabling  him  to  put  that  case  on  the  record  sooner.  . 

Sharp  T.  Ashton,  3  Ves.  &  B.  144;  and  see  12  Ves.  458;  3  Madd.  475;  6  Madd.  , 
255;  Kd  vide  3  Madd.  471;  2  Ves.  &  B.  330;  13  Price,  494;  2  Sim.  14.    /8An  in- 
junction bill  will  nol  be  amended  unless  the  proposed  amendments  are  distinctly  stated 
to  the  court,  and  verified  by  the  oath  of  the  complainant,  nor  unless  a  sufficient  excuse 
is  rendered  for  not  incorporating  them  in  the  original  bill.    Rodgers  v,  Rodgers,  1  Paige,    . 

•^  A  bill  cannot  be  amended  by  inserting  in  it  facts  known  to  the  com- 
plainant at  the  time  of  .filing  the  bill,  unless  some  excuse  be  given  for 
the  omission. 

Whitmarsh  t.  Campbell,  2  Paige,  67.    See  Vennillyear  t.  Odell,  4  Paige,  121. 

A  bill  may  be  amended  by  introducing  new  matter  which  occurred 
prior  to  the  filing  of  the  original  bill,  in  order  to  fortify  the  case ;  but 
when  new  matter  which  occurred  subsequently  to  the  filing  of  the  original 
bill  is  to  be  introduced,  a  supplemental  bill  must  be  resorted  to. 

Wray  v.  Hutchinson,  2  My.  &  Keene,  235 ;  Stafford  v.  Howlett,  1  Paige,  200. 

When  a  demurrer  is  allowed  upon  the  ground  of  a  mere  formal  defect 
in  the  bill,  the  complainant  will  be  allowed  to  amend  his  bill  upon  terms, 
i[it  appears  that  his  counsel  acted  mider  a  mistake. 

M'Elwain  v.  Willis,  3  Paige,  505. 2f 

The  amendment  of  a  demurrer  was  allowed  under  special  circum- 
stances, and  a  mistake. 

HolmeB  V.  Waring,  8  Price,  604 ;  and  see  4  Madd.  207;  11  Yes.  68. 

And  so  also  mistakes  in  the  title  of  an  order  of  sequestration,  by 

omission  of  the  words  "and  others"  were  allowed  to  be  rectified  by 

inserting  the  words  omitted. 

Lowten  ▼.  Mayor  of  Colcheater,  3  Meriv*  395 ;  and  see  8  Price,  606 ;  1  Sim.  ^ 
Sta.94. 

And  so  a  plea  good  in  substance  but  bad  in  form  may  be  amended. 

Merewether  t.  Mellish,  13  Ves.  435;  and  see  1  Sim.  &  Stu.  220;  1  Price,  236 

But  leave  to  amend  a  plea  is  not  of  course ;  the  amendment  must  be 

stated.  II 

Wood  V.  Strickland,  2  Ves.  &  B.  150;  and  see  2  Younge  &  J.  37.  ^Molony  v.  Mo- 
lony,  I  Hogan,  117;  Taylor  v.  Shaw,  2  Sim.  &  Stu.  12;  Carleton  v.  L'Estrange,  Tur. 
k  Russ.  23.  gr 

[Where  an  improper  submission  was  made  in  the  bill  of  an  infant, 
the  court  allowed  it  to  bjB  amended  on  the  hearing  of  the  cause. 

Serle  ▼.  Sl  Eloy,  2  P.  Wms.  386.  ySSee  Winston  r.  Campbell,  4  Hen.  &  Munf. 
477.^ 

Where  an  answer  was  prejudicial  to  a  defendant  from  a  mere  mis- 
take, thouffh  such  mistake  was  both  in  the-  original  and  office  copy, 
unon  evidence  of  the  mistake,  an  amendment  was  permitted  after  the 
cause  had  been  heard,  and  after  it  had  been  denied  on  a  petition  and 
on  a  motion. 

Countess  of  Qainaboiongh  T.  Gifford,  2  P.  Wms,  426.  In  this  case  the  draught  was 
correct;  but  where  the  mistake  runs  through  the  draught  and  the  engrossed  answer,  no 
amendmeot  will  be  allowed.     Bishop  of  ffly  v.  James,  Bunb.  295. 

There  are  no  certain  rules  respecting  the  amendment  of  answers ;  but 
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they  are  in  the  discretion  of  the  courts.  The  admission  of  a  fact  is  never 
allowed  to  be  struck  out,  (a)  but  on  an  affidavit  of  surprise,  or  the  de- 
fendant being  ill  advised.  But  where  an  amendment  is  admitted  in  the 
bill,  (&)  where,  through  inadvertency,  a  mistake  is  made,  as  to  a  fact  or 
date,  (c)  where  there  is  no  danger  of  perjury,  (d)  where  the  case  depends 
upon  old  documents,  lies  pretty  much  in  the  dark,  and  new  matter  is 
discovered,  which  affords  the  defendant  a  good  defence ;  the  courts  have 
allowed  amendments  to  be  made,  either  by  striking  out  passages,  or 
making  new  facts,  and  this  after  issue  joined,  (c)  or  upon  the  hearing  of 
the  cause.  If  new  matter  has  arisen,  the  practice  is  to  add  to  it  by  way 
of  supplemental  answer ;  for  the  defendant  will  not  be  permitted  to  take 
the  old  answer  off  the  file,  and  put  in  a  new  one.] 

Woodffate  y.  Fuller,  Barnard.  Ch.  R.  50;  1  Eq.  Ca.  Abr.  tit  Jmendment^  p.  4. 
^It  is  only  under  very  special  circumstances  that  the  defendant  will  be  allowed  to  amend 
his  answer.  M^Kim  v.  Thompson,  1  Bland.  163.  The  allowance  of  such  amendment 
is  always  within  the  discretion  of  the  court  Liggon  y.  Smith,  4  H.  &  M.  405 ;  and  this 
discretion  is  vested  in  courts  of  original  chancery  jurisdiction.  Coffman  y.  Allin,  LitL 
Sel.  Gas.  201.  See  3  Wend.  573. 0  (a)  Rawlins  v.  Powell,  1  P.  Wms.  297 ;  Peaice 
T.  GroYe,  3  Atk.  523 ;  Ambl.  65,  S.  C.  Cb)  Filkin  y.  Hill,  2  Bro.  P.  C.  194.  (c)  Wharton 
Y.  Wharton  2  Atk.  294.  {d)  Bemey  y.  Chambers,  Bunb.  248 ;  Holliday  y.  Nabb.  Bunb. 
323.  (e)  Phillips  y.  Gwynne,  cited  in  Mitf.  Eq.  Tr.  261.  But  the  author  adds,  that 
in  later  cases  this  indulgence  has  been  refused.  HoweYer,  in  the  case  of  Mo^rgridge  t. 
Hudson,  the  Court  of  Exchequer  thought  that  there  were  many  cases  in  which  it  was 
highly  necessary  that  it  should  be  given.  In  that  case,  Richards  moved  to  file  a  supple- 
mental answer  to  a  bill  for  an  account  of  tithes,  upon  an  affidavit  of  the  discoveir  or  new 
matter.  The  motion  was  opposed  by  Abbot,  who  insisted  that  it  was  the  rule  of  the 
court  not  to  suffer  a  supplemental  answer  to  be  put  in  after  issue  joined.  The  Chief 
Baron  admitted  the  general  rule  to  be  as  Abbot  stated ;  but  said  there  were  many  exoep 
tions  to  it  That  if  they  were  to  refuse  it,  another  bill  might  be  filed  for  an  account,  and 
then  it  might  appear  that  the  plaintiff  ou^ht  not  to  have  had  a  decree  in  this  instance,  by 
reason  of  the  matter  now  offered ;  that  tithe  cases  were  entitled  to  peculiar  indulgaDce, 
depending  upon  old  documents,  and  lying  in  remote  antiquity.  Perryn,  B.,  added,  tfiat 
he  had  known  many  instances  of  supplemental  answers  being  allowed  in  similar  circam- 
stances ;  but,  supposing  there  were  no  precedent,  the  motion  seemed  so  reasonable  and 
80  necessary,  that  the  court  ought  to  make  one.  Easter  Term,  34  6.  3.  Where  the 
amendment  is  not  in  a  very  material  point,  it  may  be  made  without  notice ;  but  where  it 
is,  it  cannot  be  made  without  notice,  and  also  payment  of  costs.  1  Harr.  Ch.  Pr.  307. 
iS  Liggon  v.  Smith,  4  Hen.  &>  Munf.  405.gr 

^  After  issue  joined,  and  the  cause  has  been  set  down  for  hearing,  the 
defendant  may  be  allowed,  for  good  cause  shown,  to  amend  his  answer, 
and  to  plead  the  statute  of  frauds  and  the  statute  of  limitations. 

Jackson's  Assignees  v.  Outright,  5  Munf.  305.  g^ 

II  The  practice  formerly  was,  to  permit  the  amendment  of  an  answer 
in  case  of  mistake :  now  a  supplemental  answer  is  put  in.  But  where 
there  is  a  mere  mistake  in  a  name,  the  answer  has  been  allowed  to  be 
taken  off  the  file  and  resworn.  || 

Wells  v.  Wood,  10  Yes.  401 ;  Bolder  v.  Bank  of  England,  10  Yes.  385;  Jennings  ▼. 
Merton  CoUeffe,  8  Yes.  79;  Strange  v.  Collins,  3  Yes.  &  B.  163;  Taylor  v.  Obee,  3 
Price,  83;  se/vide  1  Madd.  369;  Griffiths  v.  Wood,  11  Yes.  63. 

[An  answer  shall  not  be  amended  after  an  indictment  for  perjury- 
preferred  or  threatened.  Yet  if  there  were  circumstances  extremely 
strong  to  show  that  it  was  only  a  mere  mistake,  (^}  it  might  be 
otherwise. 

Earl  Yemey  t.  Macnamara,  1  Bro.  Ch.  R.  419.  (g)  Yaox  y.  Lord  Waltham,  cited. 
lb. ;  Woodgate  v.  Fuller,  Baznaid.  Ch.  R.  51 ;  Wharton  y.  WhsdrtoB,  9  AtL  894. 
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(A)  The  Nature  of  the  Tenure,  and  how  Proved. 

An  iniaiit  may  amend  his  answer  when  he  comes  of  age^  and  there- 
fore no  exceptions  can  be  taken  to  it 
Strodwiek  t.  Pargiter,  Banb.  338.    fi  Winston  y.  Campbell,  4  H.  &  M.  447 ;  mc  ff 
Where  it  appears  that  either  the  examiner  is  mistaken  in  taking  a 
deposition,  or  the  witness  in  making  it,  it  may  be  amended  after  pub- 
lication. 

GrieDs  T.  Ganaell,  3  P.  Wms.  646.   J  See  1  Cox,  381 ;  3  Swanst.  357 ;  1  Bliffh.  N.  S. 

SS5.II 

A  mistake  in  the  title  of  an  order  was  allowed  to  be  amended,  though 
for  the  purpose  of  charging  a  surety  who  had  entered  into  a  recogni- 
sance to  abide  the  order  of  hearing. 

Speering  v.  L]rnh,  3  Vem.  376 ;  Pr.  Ch.  115,  S.  C. ;  1  £q.  Caa.  Abr.  tit  Amendment^ 
p.  6,  S.  C.   i  See  3  Meriv.  395 ;  8  Price,  606 ;  1  Sim.  &  Stu.  94.|| 

Where  tfiere  was  a  mistake  in  the  title  of  the  interrogatories,  neither 
the  depositions  were  permitted  to  be  read,  nor  the  title  to  be  amended, 
though  most  of  the  witnesses  were  gone  abroad.    But  yw.] 

White  y.  Taylor,  3  Vem.  335 ;  1  Eq.  Ca.  Abr.  tit.  AmendmerU,  pi.  7,  S.  C. 

.  ^Decrees  of  a  court  of  chancery  may  be  amended  where  there  is  a 
clear  mistake,  (a)  or  where  there  is  an  omission  of  any  matter  which 
would  have  been  inserted  as  a  matter  of  course,  (A)  or  a  clerical 
error,  (c) 

(a)  Annstrong  ▼.  Potts,  1  Moll.  357 ;  Murray  y.  Blatchford,  3  Wend.  331 ;  Williams 
f.  Jooes,  13  Price,  365,  S.  C. ;  M'CIel.  96.  (6)  Gardner  y.  Dering,  3  Edw.  131 ;  Dayis 
T.  Morris,  13  Price,  766.    (c)  Tomlin  y.  Palk,  1  Russ.  475. 

During  the  term,  decrees  or  orders  may  be  rescinded  or  altered  on 
motion,  afterwards  by  bill;  (a?)  but,  although  it  has  been  passed  and 
entered,  a  decree  may  be  corrected  on  motion,  at  any  time  before  enrol- 
ment (e)  Where  a  party  has  been  guilty  of  gross  laches,  before  apply, 
ing  for  the  correction  of  a  mistake  in  drawing  up  a  decree,  leave  to 
amend  will  not  be  granted,  (g) 

{i)  Barch  y.  Scott,  1  Bland,  130 ;  Bramblett  y.  Pickett,  3  A.  K.  Marsh.  11.  (e)  Law- 
KDoe  y.  Cornell,  4  John.  Ch.  546.    (g)  Rogers  y.  Rogers,  1  Paige,  183. 0 
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(A)  Tlie  Nature  of  the  Tenure,  and  how  proved. 

All  those  lands  which  were  in  possession  of  Edward  the  Confessor, 
and  afterwards  came  to  William  flie  Conqueror,  and  were  by  him. 
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(B)  Of  the  PriTileges  annfixed  to  Ancient  Demesne. 

about  the  20th  year  of  his  reign,  set  dowp  in  a  book  called  Doomsdayy 
under  the  title  De  Terra  Regisy  are  (a)  ancient  demesne  lands;  Ihese 
were  exempt  from  any  feudal  servitude,  and  were  let  out  to  husband- 
men to  plough  and  cultivate  for  supplying  provisions  and  necessaries 
for  the  king's  household  and  family;  and  for  this  purpose  the  tenants 
(who  are  called  by  Bracton  villani  privilegiati)  enjoyed  certain  privi- 
leges, and  the  tenure  itself  had  several  properties  distinct  from  those  of 
other  tenures,  which  it  retains  to  this  day,  though  the  lands  be  in  the 
hands  of  a  subject,  and  the  services  changed  from  labour  to  money. 

4  Inst.  369$  3  Inet  543;  F.  N.  B.  14;  Salk.  67,  pi.  2;  Black.  T.  R.  4to,  318,331. 
(6)  Lands  which  are  next  or  most  convenient  to  the  lord's  mansion-houae,  and  which  he 
keeps  in  his  own  hands  for  the  support  of  his  family,  and  for  hospitality,  are  called  his 
demesnes,  but  have  not  the  same  properties  with  ancient  demesne.    Spelm.  13. 

This  tenure,  my  Lord  C.  J.  Holt,  says,  is  as  ancient  as  any  other, 
though  he  supposes  that  the  privileges  annexed  to  it  commenced  by 
some  act  of  pairliament,  for  that  it  cannot  be  created  by  grant  at  this  day. 

Salk.  57,  pi.  9. 

The  lands  which  were  in  the  possession  of  Edward  the  Confessor,  and 
were  given  away  by  him,  are  not  at  this  day  ancient  demesne ;  nor  are 
any  others,  except  those  writ  down  in  the  book  of  Doomsday ;  and 
therefore,  whether  such  lands  are  ancient  demesne,  or  not,  is  to  be  (a) 
tried  only  by  that  book. 

Salk.  57,  pi.  3 ;  4  Inst.  369 ;  Hob.  188 ;  Brownl.  43.  (a)  Where  the  book  of  Dooms- 
day was  brought  into  court  by  a  certiorari  out  of  Chancery,  directed  to  the  treasnrer  and 
chamberlain  of  the  Exchequer,  and  by  mittimus  sent  into  the  Common  Fleas,*  tssne 
was  taken  whether  Longhope  in  the  eountv  of  Gloocester,  was  ancient  demesne  or  not ; 
and  on  producing  the  lMX)k  of  Doomsday,  it  appeared  that  Hope  was  ancient  demesne, 
but  nothing  said  of  Longhope :  and  the  court  held,  that  the  party  failed  in  his  proofl 
Lev.  106;  Sid.  147.  [Proof  of  the  name  beine  varied  cannot  be  admitted,  without  its 
being  evened  on  the  record.  lb.  Bull.  Ni.  Pn.  348,  (4th  edit.)  Doomsday-book  will 
not  show  whether  the  lands  themselves  are  ancient  demesne ;  it  will  only  show  whetlMr 
the  manor  is  so  or  not.    3  Burr.  1048.] 

[*  The  authority  refened  to  for  this  passage  is  Dyer,  150,  b ;  but  the  editor  has  not 
been  able  to  find  any  thing  to  this  effect,  either  in  that  page,  or  in  anv  other  part  of  that 
book.  The  writ  in  the  register  does  not  require  the  production  of  the  book  itself,  bat 
only  a  certificate  of  the  fact  from  the  treasurer  and  chamberlain  of  the  Exchequer.  F. 
N.  B.  16,  C.  (9th  edit)] 

But  if  the  question  is.  Whether  lands  be  parcel  of  a  manor  which  is 
ancient  demesne  ?  this  shall  be  tried  by  a  jury.  • 

Salk.  57,  pi.  3.  Where  an  acre  of  land  may  be  ancient  demesne,  thourii  the  manor 
of  which  it  is  parcel  is  not  so,  vide  Roll.  Abr.  331,  and  for  this  vide  F.  N.  B.  14}  Leon. 
333;  Dyer,  8;  11  Co.  10;  Bjo. Ancient  DenM»ncy  lb \  3  Leon.  191;  3  Lev.  405. 

(B)  Of  the  Privileges  annexed  to  Ancient  Demesne. 

My  Lord  Coke  enumerates  the  six  following  privileges  which  tenants 
in  ancient  demesne  are  to  enjoy,  (b)  1.  That  they  shall  not  be  impleaded 
for  any  of  their  lands,  &c.,  out  of  the  said  manor,  but  art  to  hare  jusfice 
administered  to  them  at  their  own  doors,  by  peiit  umt  ofdreit  el&sey 
directed  to  the  bailiflfs  of  the  king's  manors,  or  to  the  lord  of  the  manor, 
if  it  be  in  the  hands  of  a  subject 

4  Inst.  369,  vide  Roll.  Abr.  333.  (6)  Bat  it  must  appear  first  that  the  land  is  ancient 
demesne ;  for  if  a  fina  levied  of  those  lands  in  C.  B.,  be  still  in  force,  the  lands  «ie 
firank-fee  till  it  is  reversed ;  and  therefore  may  be  impleaded  at  commen  law.  9.  The 
land  must  be  holden  of  the  manor,  being  ancient  demesne.  3.  It  must  not  be  holden  by 
1^:^* !„  iiecattse  hasbaMliy  is  the  cause  of  the  privilefve.    4.  It  is  said  thnt  die 
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(B)  Of  the  Priyileges  annexed  to  Ancient  Demesne. 

tenuit  may  renuyve  the  cause  out  of  the  lord's  court,  if  there  he  no  suitors,  or  hut  one 
sutor,  for  that  the  suitors  are  judges ;  otherwise  there  would  he  a  £ulure  of  jostioe. 
5.  If  the  tenant  accept  a  release  of  his  lord  of  his  seiffnory,  or  the  seigrnory  he  otherwise 
extinguished,  hy  reason  of  the  seisin  of  the  king  or  oUierwise.  6.  Or  if  the  lord  disseise 
his  tenant,  and  make  a  feoffment  in  fee.  7.  If  the  lord  grant  the  senrices  of  his  tenant, 
and  the  tenant  attorn.  4  Inst.  269.  Also  if  the  manor  and  demesnes  of  the  manor  are 
in  dispute  they  must  he  impleaded  at  common  law,  and  not  in  the  lord's  court;  other- 
wise  the  lord  would  he  judge  in  his  dwn  cause.    Salk.  56,  pi.  1. 

2.  They  cannot  be  impannelled  to  appear  at  Westminster,  or  else- 
where in  any  other  court,  upon  any  inquest  or  trial  of  any  cause. 

4  Inst  269.  ThBi  they  may  have  a  writ  de  non  ponendis  in  amatU  tt  twratu  against 
the  sheriff,  or  any  one  who  hath  the  return  of  writs;  and  if,  notwithstanding  such  writ, 
the  sheriff  will  return  them,  they  may  hare  an  attaehmeni.    F.  N.  B.  166. 

3.  They  are  free  and  quiet  from  all  manner  of  tolls  in  fairs  and 
markets,  for  all  things  concerning  (a)  husbandry  and  substance. 

4  Inst  269;  Roll.  Ahr.  321,  S.  P.  (a)  But  this  privilege  does  not  extend  to  him 
who  is  a  merchant,  and  gets  his  living  hy  buying  and  selling,  but  is  annexed  to  the  per- 
son in  re«ipect  of  the  land,  and  to  those  things  which  grow  and  are  the  produce  of  the 
lands.  F.  N.  B.  228;  2  Leon.  191 ;  Cro.  Eliz.  227;  Leon.  231,  233 ;  2  Inst  221,  S. 
P.  Vide  2  Lutw.  1144,  and  how  it  must  be  set  forth  in  pleading;  and  that  this  privi- 
le^  extends  to  tenant  in  ancient  demesne,  whether  he  hold  in  fee,  for  life,  years,  or  at 
will.  Roll.  Abr.  322;  2  Leon.  191.  [Qu.  as  to  tenant  for  years,  or  at  will;  and  see 
8  Burr.  1047.] 

4.  They  are  to  be  free  of  taxes  and  tallages  by  parliaments,  unless 
they  be  specially  named. 

4  Inst  269.  That  regularly  all  general  acts  of  parliament  extend  to  ancient  demesne 
luids,  vide  4  Inst.  270 ;  And.  71. 

6.  That  they  were  not  to  contribute  to  the  expenses  of  knights  of 
parliament 

4  Inst  269. 

6.  That  if  they  be  severally  (b)  distrained  fpr  other  services  than  they 
are  obliged  to  by  the  custom  ot  the  manor,  they  all,  for  the  saving  of 
charges,  may  join  in  a  writ  of  monstraverunty  albeit  they  be  several 
tenants. 

4  Inst  269.  (b)  Where  the  tenants  in  ancient  demesne  are  distrained  to  do  the  lord 
other  services  or  customs  than  they  or  their  ancestors  have  formerly  done,  they  may 
have  a  writ  of  momtraverunt  directed  to  the  lord,  commanding  him  not  to  distrain  for 
other  services ;  and  if  he  will  still  distrain,  &c.,  then,  hy  a  wnt  directed  to  the  sheriff, 
be  may  command  him  not  to  demand  or  distrain  for  other  services ;  and  if  he  still  per^ 
sists,  then  he  may  raise  the  po89e  comilatua^  or  command  the  neighbours  to  rescue  and 
destroy  the  distress ;  but  the  usual  course  is,  that  if,  after  the  writ  to  the  sheriflf,  the 
lord  will  distrain,  then  an  attachment  lies  against  him,  returnable  in  one  of  the  courts 
i)f  record  at  Westminster,  to  answer  the  contempt    Plowd.  129. 

Lands  in  ancient  demesne  are  extendable  upon  a  statute-merchant, 
staple,  or  elegit. 

4  Inst  270;  Moor,  211,  S.  P.  Lands  in  ancient  demesne  upon  an  elegit^  may,  by 
the  sheriff,  be  delivered  in  ezecotion,  because  the  title  of  the  land  is  not  directly  put  ia 
plea  in  the  king's  court;  adjudged.  Hob.  47;  Moor,  211,  pi.  351;  and  brownL 
234,  S.  C. 

In  an  indictment  for  not  taking  upon  him  and  executing  the  office  of 
a  constable,  to  which  he  was  chosen  by  the  leet,  the  question  was, 
Whether  a  tenant  in  ancient  demesne  was  obliged  to  execute  that  office? 
and  the  court  held  he  was. 

Vent.  244. 

Voi^  I.— 34  Z 
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(C)  How  it  may  become  Frank-fee. 

If  a  fine  be  levied,  or  recovery  suffered  of  lands  in  ancient  demesne, 
this  makes  them  frank-fee. 

4  Inst.  270;  10  Co.  50. 

But  if  the  lord  be  not  a  party,  he  may  (a)  have  a  writ  of  disceit,  and 
avoid  the  fine  or  recovery;  (A)  for  lands  in  ancient  demesne  were  not 
originally  within  the  jurisdiction  of  the  courts  of  Westminster ;  but  the 
tenants  thereof  enjoy  this  among  other  privileges,  not  to  be  called  from 
the  business  of  the  plough  by  any  foreign  litigation. 

7  H.  4,  44 ;  Roll.  Abr.  327.  (a)  But  cannot  bring  a  scire  faeiaa^  because  not  a  party 
to  the  fine  or  recovery.  3  Lev.  419.  That  a  termor  may  nave  a  writ  of  disceit,  and 
make  it  ancient  demesne,  at  least  during  his  term.  Roll.  Abr.  327.  [(6)  An  action  on 
the  case,  in  the  nature  of  disceit,  to  reverse  a  recovery  of  lands  in  ancient  demesne,  was 
brought  against  the  vouchee  only,  as  cestuy  que  uae^  which  was  confessed  by  the  plea. 
On  motion  to  enter  up  judgment,  the  court  refused  it,  because  all  the  parties  to  the 
recoveiy  were  not  before  them ;  and  the  vouchee  not  appearing  to  be  cestuy  que  use, 
otherwise  than  by  his  own  acknowledgement,  there  was  danger  ofcollusion  between  him 
and  the  lord  of  the  manor,  to  reverse  a  recovery  of  land  in  frank-fee,  and  so  turn  it  into 
ancient  demesne.  Rex  v.  Hadlow,  2  Black.  R.  1170.  Vide  Rex  v.  Mead,  3  Wils.  17. 
The  lord  is  not  barred  of  his  writ  of  disceit  by  the  death  of  any  of  the  parties  to  a  fine. 
Zouch  V.  Thompson,  1  Ld.  Raym.  177.] 

• 

But  if  the  lord  be  party,  then  the  lands  become  frank-fee,  and  are 
within  the  jurisdiction  of  the  courts  of  Westminster ;  for  the  privilege 
of  ancient  demesne  being  established  for  the  benefit  of  lord  and  tenant, 
they  may  destroy  it  at  pleasure. 

2  Roll.  Abr.  324 ;  Salk.  57,  pi.  2. 

If  a  fine  be  levied  of  lands,  part  ancient  demesne,  and  part  fi;ank-fee, 
and  the  lord  brings  a  writ  of  disceit,  the  Coiut  of  B.  R.,  upon  view  of 
the  transcript  of  the  record,  and  proof  that  part  are  ancient  demesne,  will 
reverse  and  avoid  the  fine  as  to  that  parcel ;  but  they  will  not  order  the 
fine  to  be  torn  ofi"  the  file,  as  in  cases  where  the  whole  fine  is  reversed, 
because  it  shall  stand  good  as  to  the  £rank-fee ;  but  they  will  order  a 
mark  to  be  made  on  the  fine,  to  signify  that  it  is  cancelled  as  to  that 
part ;  and  in  this  case  the  terre-tenant  must  be  made  party  by  scire- 
facias;  for  otherwise  the  conusance  of  him  that  was  party  to  the  fine 
shall  not  bind,  if  the  tenements  are  frank-fee ;  because  by  that  means 
the  terre-tenant  might  be  dispossessed  without  notice ;  whereas,  if  he 
appears  upon  the  scire-facias,  he  may  plead  a  release  or  confirmation 
in  bar,  and  to  preserve  his  possession. 

Keilw.43;  Roll.  Abr.  776 ;  Leon.  290. 

But  if  a  fine  be  levied  of  land  all  ancient  demesne,  and  the  lord  re- 
verse it  by  writ  of  disceit,  it  seems  doubtful  from  the  books,  whether  the 
fine  shall  stand  good  between  the  parties ;  some  say,  that  it  ought  not 
to  be  wholly  set  aside,  nor  the  conusor  restored  to  his  land  against  liis 
own  solenm  acknowledgment  on  record,  especially  since  the  loi-d,  who 
brings  the  writ  of  disceit,  seeks  nothing  but  to  restore  the  land  to  the 
privileges  of  ancient,  demesne ;  (c)  others,  on  the  contrary,  hold,  that  the 
writ  of  disceit,  and  the  reversal  thereon,  wholly  avoids  the  fine,  and  re- 
stores the  conusor  to  the  possession  of  the  land ;  and  the  conusance 
though  on  record,  shall  be  no  estoppel ;  because  it  was  made  in  ^  court 
that  had  no  jurisdiction  of  the  matter;  and  therefore  the  whole  proceed- 
ings coram  non  judice. 
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Bro.titi¥n«,  101;  17  E.  3,  31;  F.  N.  B.98,  a;  9  H.  7,  13;  8  E.4,6;  Roll.  Abr. 
863;  Cro.  Eliz.  471.  (e)  But  if  after  the  fine  levied,  the  conusor  had  released  to  the 
cooosee  and  his  heirs,  or  confirmed  his  estate,  he  should  have  retained  the  lands,  not- 
withstanding the  fine  was  destroyed ;  because  by  the  release  or  confirmation,  his  estate 
would  have  been  made  firm  and  rightful.  4  Inst.  470;  10  Co.  50;  Fitz.  I)isceit,37; 
Leon.  390.  If  tenant  in  tail  of  lands  m  ancient  demesne,  lease  for  sixty  years,  and  after 
leries  a  fine,  with  proclamations,  in  the  Common  Pleas,  and  this  is  after  reversed  in  a 
writ  of  disceit,  yet,  quoad  the  lessee,  this  fine  shall  not  be  avoided,  but  shall  make  the 
lease  good  against  the  issue  in  tail,  by  the  better  opinion  of  the  books.  Leon.  290 ;  vide 
Latw.7i0,7il. 

If  in  a  writ  of  right  in  ancient  demesne  the  tenant  pleads  in  abate- 
ment of  the  writ,  and  by  judgment  it  is  abated,  and  the  demandant 
brings  a  writ  of  false  judgment^  wherein  the  writ  of  right  is  affirmed 
to  be  good,  the  court  of  Common  Pleas  shall  proceed  as  the  inferior 
court  should  have  done ;  and  although  judgment  be  there  given  to  re- 
cover the  land,  yet  the  land  is  not  frank-fee,  but  continues  ancient  de- 
mesne, because  die  beginning  and  foundation  of  those  proceedings  was 
in  the  court  of  ancient  demesne. 

F.  N.  B.  19 ;  4  Inst.  270. 

If  the  lord  enfeoffs  another  of  the  tenancy,  this  makes  the  land  frank- 
fee,  because  the  services  are  extinguished  perpetually. 

Roll.  Abr.  324. 

So  if  the  lord  releases  to  the  tenant  all  his  right  in  the  tenancy,  or  if 
he  confirms  to  him  to  hold  by  certain  services  at  the  conmion  law,  these 
make  the  land  frank-fee. 

Vide  Roll.  Abr.  324,  325 ;  and  the  several  cases  there  cited  out  of  the  year-books,  and 
wlieie  it  becomes  frank-fee,  by  coming  into  the  hands  of  the  king. 

(D)  Where  Ancient  Demesne  may  be  pleaded,  and  the  Form  thereof. 

In  all  actions,  wherein,  if  the  demandant  recovers,  the  lands  would 
be  frank-fee,  ancient  demesne  is  a  good  plea. 

8  H.  6,  35 ;  Roll.  Abr.  322.  Where  the>  suits  may  be  removed  to  the  courts  above, 
and  they  to  proceed  as  the  inferior  court  might  have  done.  Vide  F.  N.  B.  19,  (D). 
4  Inst  270;  Moor,  451. 

Therefore  in  all  actions  real,  or  where  the  realty  may  come  in  ques- 
tion, ancient  demesne  is  a  good  plea;  as  assize j  writ  of  ward  oflandy 
vmi  of  account  against  a  bailiff  of  a  manor,  writ  of  account  against  a 
guardian,  &c. 

Vide  4  Inst  270 ;  Roll.  Abr.  322, 323. 

0 

In  replevin  ancient  demesne  is  a  good  plea,  because  by  intendment 
the  fireehold  will  come  in  question. 

Godb.  64;  Bulstr.  108;  Owen,  28. 

In  an  ejectione  firmx^  ancient  demesne  is  a  good  plea ;  for  by  com- 
mon intendment  the  right  and  title  of  the  land  will  come  in  question;  and 
if  in  this  action  it  should  not  be  a  good  plea,  the  ancient  privileges  of 
those  tenants  would  be  lost,  inasmuch  as  most  titles  at  this  day  are  tried 
by  ejectment. 

5  Co.  105;  Hob.  47;  Bulstr.  108;  Hetl.  177;  Cro.  Eliz.  826;  2  Roll.  Rep.  181; 
Hob.  47. 

But  in  all  actions  merely  personal,  as  debt  upon  a  lease,  trespass 
quare  dausutn /regit,  &c,y  ancient  demesne  is  no  plea. 

5  Co.  105 ;  RoU.  Abr.  322. 
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In  trespass  contra  paeeniy  though  the  realty  comes  in  debate,  yet 
ancient  demesne  is  no  plea;  for  this  is  at  the  suit  of  the  king,  and 
pmiishable  for  the  good  of  the  commonvrealth. 

Cro.  Elix.  886 ;  Roll.  Abr.  3^. 

In  an  ctssize  foy  tenant  by  statute-merchant,  ancient  demesne  is  no 
sood  plea,  because  the  plaintiff  does  not  demand  the  freehold,  but  till 
Ee  hath  satisfaction. 

2  Inst  397 ;  Hob.  48. 

In  a  qvare  impedii  ancient  demesne  is  no  plea,  because  if  it  should 
be  granted  there  would  be  a  failure  of  right,  for  there  they  cannot  grant 
a  writ  to  the  bishop. 

Rdl.Abr.323;  Hob.4& 

So  in  an  action  of  tvastCf  ancient  demesne  is  no  plea,  because  in  an- 
cient demesne  they  cannot,  upon  the  distress  returned,  award  a  writ  to 
inquire  of  waste,  according  to  the  statute ;  for  the  sheriff  ought  by  the 
statute  to  go  in  person,  which  cannot  be  supplied  by  their  oflScer,  and 
so  there  would  be  a  failure  of  right ;  but  in  this  the  land  shaXL  not  be 
frank-fee. 

3  Inst.  306 ;  Hob.  47;  4  Inst  370 ;  Roll.  Abr.  383. 

If  the  manor  and  demesnes  thereof  are  demanded,  ancient  demesne 
18  no  plea,  because  the  lord  would  be  judge  in  his  own  cause. 

P.  N.  B.  11  $  9  Leon.  191 ;  Salk.  56,  pi.  1 ;  Comb.  183;  Show.  871. 

Ancient  demesne  may  be  pleaded  after  imparlance,  because  the  lord 
may  reverse  the  judgment  by  writ  of  disceit;  and  it  goes  in  bar  of 'the 
action  itself,  viz.  in  that  court,  because  it  is  coram  non  judice. 

Dyer,  810,  in  margin;  Stile,  30;  Latch.  83;  Moor,  451.  Where  the  defendant  in 
ejectment  pleadt  ancient  demeene,  he  need  not  make  any  defence  by  adding  MendU  vim 
§t  injuriam  »uam.  Garth.  230;  Show.  586;  Salk.  317.  Vide  Doct.  PI.  51,  53 ;  RolK 
Abr.  333,  and  tit.  Pletu  and  Pleadings.  It  may  be  pleaded  withoat  afiidayit.  3  Ld. 
Raym.  1418 ;  Barnard.  K.  B.  7.  [But  see  eonir.  3  Wils.  51 ;  3  Burr.  1047.  And  the 
affidavit  muat  show  that  the  lands  are  holden  of  a  manor,  which  manor  ib  itself  ancient 
demesne ;  that  the  matter  can  be  tried  in  the  court  of  the  manor,  that  there  are  auitofs 
thera,  and  that  the  plaintiff  hath  an  estate  of  freehold.    3  Bon.  1047*  1048.] 
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An  annuity,  strictly  taken,  is  a  yearly  payment  of  a  certain  sum  of 
money  granted  to  another  in  fee-simple,  fee-tail,  or  life,  or  years,  chain- 
ing the  person  of  the  grantor  only :  if  payable  out  of  lands,  it  is  properly 
called  a  rent-charge ;  out  if  both  the  person  and  estate  be  made  liable^a) 
as  they  most  commonly  axe,  then  it  is  generally  called  an  annuity. 

Co.  Lit.  144,  b ;  Finch,  161 ;  Roll.  Abr.  336 ;  Doct  and  Stud.  Dial.  3,  e.  30  ;  F.  N. 
B.  163,  A.  [An  annuity  in  fee,  ^nted  by  the  crown  oat  of  the  4}/.  per  cent,  daties  pay- 
able for  exports  and  imports  at  Barhadoes,  is  merely  a  person^  inneiftpneo.    ESntri  of 
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(A)  How  an  Annuity  or  Renl-charge  differs  from  other  Rents. 

Straflbrd  v.  Buckley,  2  Ves.  170.  And  so,  as  Lord  Hardwicke  said,  in  ffivingr  his  judg- 
ment in  that  case,  is  an  annuity  out  of  the  post-office  or  excise.  Co.  Lit,  20,  a,  n.  4, 
(J 4th  edit.;)  and  as  such,  the  former  has  been  treated  by  Lord  Thurlow.  Lady  Holder- 
nesse  t.  Marquis  of  Carmarthen,  1  Bro.  Ch.  R.  277.  A  rent  created  out  of  a  rent  is  a 
mere  annuity.     Per  Lord  Hardwicke,  2  Ves.  178. 

As  an  annuity  may  be  granted  in  fee,  it  may,  of  course,  as  a  conditional  or  qualified 
fee :  but  it  cannot  be  entailed,  being,  in  point  of  charge,  strictly  personal ;  Co.  Lit.  20,  a; 
therefore  a  remainder  cannot  be  limited  over  of  it,  as  it  may  of  a  rent-charge;  Turner  v. 
Turner,  1  Bro.  Ch.  R.  316;  Weeks  v.  Peach,  2  Lutw.  1218;  except  in  a  grant  by  the 
king,  2  Ves.  181 ;  but  when  granted  to  one,  and  the  heirs  of  his  body,  if  the  condition 
ii  performed  by  the  grantee*s  having  issue,  the  estate  becomes  absolute,  and  alienable 
without  restriction ;  and  this,  it  seems,  though  the  grantee  never  come  into  actual  pos- 
session.   1  Bro.  Ch.  R.  316;  Ambl.  776,  S.  C.    ^A  fee  conditional  may  be  created  of 
an  annuity.    Henry  v.  Felder,  2  M»Cord's  Ch.  R.  339.  g'    It  is  not  the  subject  of  a  fine 
or  recovery,  Sheph.  Touchst.   11;  Pig.  97;  1  Ves.  391;  but  passes  by  mere  grantor 
transfer.    1  Bro.  Ch.  R.  377.    There  can  be  neither  courtesy,  nor  dower  of  it.    Co.  Lit. 
144, b;  Poph.  87;  Moor,  83.     It  is  not  within  the  mortmain  act  of  7  E.  1,  slat.  2 ;  Co. 
Lit  2,  b ;  nor  the  provisions  of  the  statute  of  frauds,  so  far  as  they  affect  real  property. 
2  Ves.  170.    It  is  not  assets  in  the  hands  of  the  heir,  because  not  comprised  withm  the 
description  either  of  land  or  tenements :  not  of  executors,  because  its  heritable  quality 
preTents  it  from  going  to  them.     Doct.  and  Stud.  c.  30,  p.  97;  2  Ves.  179.     but  an 
annuity  of  inheritance  is  forfeitable,  as  an  hereditament,  for  treason.     NeviPs  case, 
7  Co.  34,  b.    It  is  assignable,  and  in  most  cases,  though  assigns  be  not  named  in  the 
granL    Co.  Lit.  144,  b;  Gerrard  v.  Boden,  Hetl.  80.     If  granted  by  the  king,  it  must 
be  granted  out  of  some  branch  of  his  revenue,  for  the  royal  person  is  not  chargeable. 
Anon.,  1  Salk.  58.     (a)  Whether  the  one  or  the  other  shall  be  liable,  is  in  the  election 
of  the  grantee ;  which  election,  when  once  distinctly  made,  is  final  and  conclusive. 
Co.  Lit.  144,  b;  Lit.  $  219;  Ambl.  782. 

^Ad  annuity  to  a  man  and  his  heirs  will  constitute  a  perpetual  annuity,  which  can 
be  satisfied  only  by  setting  aside  such  a  sum  as  will  for  ever  answer  it;  and  the  annul- 
tanl  will  have  the  absolute  disposition  of  the  fund  so  set  aside.  9  Ves.  J.  666,  Smith  v. 
Pybas.  See  Thornton  v.  Spotswood,  2  Wash.  140;  Trent  v.  Trent,  Gilmer,  174.  A 
devise  in  the  following  words,  "  I  give  and  bequeath  to  my  daughter  A  the  sura  of  sixty 
dollars  as  an  annuity  to  be  paid  to  her  out  of  the  profits  of  my  real  estate  annually,'* 
creates  an  annuity,  and  not  a  rent-charge.   Robinson  v.  Townsend,  3  Gill  &  Johns.  413.gr 

(A)  How  an  Annuity  or  Rent-charge  dififers  from  other  Rents. 

(B)  What  shall  be  a  good  Grant  or  Creation  thereof. 

(C)  Of  the  Remedies  for  the  Recovery  of  an  Annuity. 

[(D)  Of  the  Provisions  made  by  the  Legislature  respecting  Life  Annuities.]     And 
herein, 

]  1.  /n  what  Cases  a  Memorial  is  necessary, 

2.  Of  the  Form  and  Contents  of  it. 

8.  Of  vacating  and  setting  aside  Annuities. 

/8(E)  Miscellaneous  Cases.  gT 

Apportionment  and  Extinguishment  of  an  Annuity  or  Rent-charge, 

vide  head  of  "Rents.^* 


(A)  How  an  Annuity  or  Rent-charge  differs  from  other  Rents. 

A  MAN  seised  of  land  grants,  by  deed-poll  or  indenture,  a  yearly  rent 
to  be  issuing  out  of  the  same  land  to  another  in  fee,  in  tail,  or  for  life, 
Sec,  with  a  clause  oi  distress;  this  is  a  rent-charge ;  and  if  the  grant  be 
without  clause  of  distress,  then  it  is  a  rent-seek. 

Lit.  §218;  vide  for  this  head  of  i?en/».  /8  Vide  Cornell  v.  Lamb,  2  Cowen,  625.  A 
beqaiist  in  the  following  words,  **  I  give  and  bequeath  to  my  daughter  A  the  sum  of  sixty 
dollars,  as  an  annuity,  to  be  paid  to  her  out  of  the  profits  of  my  real  estate  annually," 
is  an  annuity,  and  not  a  rent-charge.     Robinson  v.  Townsend,  3  Gill  &  Johns.  413. 

z  2 
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(B)  What  Bhall  be  a  good  Grant  or  Cnatior 

A  rent-service  is  an  annual  return,  made  by- 
labour,  money,  oi  provisions,  in  retribution  for  the 

Vent  161}  Co.  Liu  143., 

If  a  man  makes  a  feoffment  in  fee,  or  a  lease  fo 
remainder  over  in  fee,  upon  such  grants  there  c 
reserved  at  this  day,  the  feoffor  or  gmntor  having 
feoffee  or  grantee  by  the  statute  of  quia  emptorea 
the  capital  lord ;  therefore  if  in  such  deeds  a  rei 
must  be  a  clause  of  distress  inserted; (a)  and  tl 
rent-charge,  the  land  being  charged  with  a  disa 
of  it 

Ut.{3U,315;  3IIWL605;  Plow.  134.  (a) For withoui 
reot-seck.  Wbelt^  auch  reeerratiaQ  be  good  in  a  deed-p 
words  of  reaervation  proceeding  entirelj  from  the  feoffor  oi 


settled,  that  auch  reservation  is  good  in  a  deed-poll,  li 

leed,  ought,  in  reason  and  eqaitj,  to  be  obiigea 
i  the  deed.    Vide  Co.  Lit.  143,  b ;  Z  RoU.  Ab) 


Benis,  16, 17. 

If  a  man  grants  a  rent  out  of  three  acres,  and  gi 
rent  be  arrear,  that  he  shall  distrain  for  the  rent  ui 
is  one  entire  rent ;  but  it  cannot  be  a  rent-charge  f 
the  greatest  part  of  the  land  out  of  which  it  iss 
with  any  distress  for  the  recovery  of  it ;  and  den 
majori;  therefore  it  is  taken  to  be  a  rent-seek,  for 
of  the  grant,  the  grantee  may  distrain  in  the  thin 
the  remedy,  by  way  of  charge  for  the  rent,  is  not 
rent,  the  rent  is  called  seek,  and  the  charge  is  on 
rent,  and  does  not  give  it  its  denomination ;  and 
if  such  original  grant  should  be  lost  and  worn  ou 
■were  to  prescribe  for  it,  if  he  were  to  give  it  th 
charge,  it  would  grasp  more  land  than  was  origi 
charged ;  and  therefore  the  law  binds  them  dowi 
of  the  rent,  as  seek,  and  to  set  forth  the  charge  as 
by  length  of  time  no  more  should  be  comprehend 
was  originally  intended  in  the  grant  of  that  chargt 

Oo.Lit.147,  b;  7  Co.  33,  b. 

If  a  man  grants  a  rent  out  of  his  lands  to  J 
grants  that  he  may  distrain  for  it  during  his  lift 
in  J  S,  because  he  may  distrain  in  the  land,  ou 
during  his  own  life ;  but  it  shall  he  seek  in  ttie  I: 
cause,  by  the  express  words  of  the  deed,  the  reme 
his  death ;  alitir  if  the  distress  had  been  limited  o: 
the  Entire  rent  had  been  seek,  because  the  remec 
not  adequate  to  the  right,  which  is  perpetual. 

Co.  Lit.  147,  b ;  7  Co.  33,  b.  If  a  rent  be  granted  to  twt 
•ere,  and  that  it  shall  be  lawful  for  one  of  them  and  hie  hurt 
Ttnl-iak  f  and  the  distress  given  to  one  is  only  an  appurienan 
whom  the  distress  w&s  not  limited  dies,  the  Burrivor  shall  d 
nnt  is  then  in  him.    Co.  Lit.  147 ;  7  Co.  33,  b. 

(6)  What  shall  be  a  good  Grant  or  Croatia 

Ir  a  man  obliges  himself  to  J  S  in  an  annual  n 

dum  annuatim  de  manerio  de  D,  and  bindcth  th< 
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(B)  What  shall  be  a  good  Grant  or  Creation  thereof. 

the  chattels  therein,  to  a  distress,  this  amounts  to  a  good  grant  of  the 
rent,  and  J  S  may  distrain  for  it. 

3  Roll.  Abr.  424.  For  in  many  cases,  without  words  of  granting,  the  law  creates  a 
rent-charge,  because  it  is  a  design  of  the  law  to  render  all  contracts  binding  and  effectual, 
80  far  as  the  intention  of  the  parties  may  be  gathered  from  the  deed ;  and  such  inter- 
pretation is  made  strongest  against  the  grantor,  because  he  is  presumed  to  receive  a 
Taluable  consideration  for  what  he  parts  with.  ||That  a  grant  of  annuity  must  be  by 
deed,  and  must  contain  words  of  present  grant,  otherwise  the  grantee  cannot  sue  at  law. 
See  14  Ves.  491 ;  2  Dow.  &  Ry.  606.||  |  A  granted  a  lot  of  pound  to  B,  reserving  a 
yearly  rent  in  fee,  with  powers  of  distress  and  re-entry,  and  with  a  proviso  that  on  pay- 
ment of  a  gross  sum  by  instalments  the  rent  should  cease,  and  B  covenanted  to  pay  the 
lent  and  the  gross  sum :  Htld^  that  the  deed  created  a  rent-charge.  Hurst  y.  Lithgow, 
S  Yeates,  24.ar 

So  if  I  bind  my  goods  and  lands  to  the  payment  of  a  yearly  rent  to 
J  S,  this  is  a  good  rent-charge,  with  power  to  distrain,  though  there  be 
no  express  words  either  of  grant  or  distress ;  or  if  I  grant  that  if  such  a 
rent  be  arrear,  that  J  S  shall  distrain  for  it  in  the  manor  of  D.,  this  is  a 
good  rent-charge,  for  in  all  these  cases  it  is  evidently  my  intention  that 
my  land  be  liable  to  the  charge, 

Co.  Lit  147,  a ;  2  Roll.  Abr.  424 ;  Bro.  Rent,  14. 

So  it  is  if  I  grant  to  S  S  that  he  and  his  heirs,  or  the  heirs  of  his 
body,  shall  distrain  for  40*.  rent  in  my  manor  of  Dale ;  this  is  a  good 
rent-charge  in  fee  or  in  tail,  because  the  power  of  distraining  is  in  one 
case  given  to  the  heirs  general,  and  in  the  other  to  the  descendants  of 
the  body  of  S  S ;  and  whoever  has  a  power  of  distraining,  has  an  estate 
in  the  rent  for  which  the  distress  is  given. 

Co.  Lit.  147,  a ;  Lit.  §  221 ;  2  Roll.  Abr.  424 ;  7  Co.  23,  Butt's  case. 

But  if  I  grant  a  rent  of  40*.  out  of  the  manor  of  Dale,  and  if  the  rent 
be  behind,  that  the  grantee  shall  distrain  in  my  manor  of  Sale,  this 
power  of  distress  in  the  manor  of  Sale  shall  not  amount  to  the  grant  of 
a  rent-charge  out  of  the  manor  of  Sale ;  for  though  in  the  former  cases 
such  construction  is  admitted  to  support  the  intentions  of  the  parties, 
irhere  the  grant  is  not  expUcit,  yet  in  this  case  the  reason  of  such  con- 
struction fails,  because  here  is  a  plain  grant  of  the  rent  out  of  the  manor 
of  Dala,  and  the  distress  is  given  in  the  manor  of  Sale,  as  a  means  for 
the  recovery  of  it,  for  which  he  had  no  remedy  by  the  grant  itself;  and 
therefore  the  rule,  quod  expressum  semper  facit  cessare  taciturn y  takes 
place  here,  that  where  the  intentions  of  the  parties  are  evident,  there 
that  construction  shall  never  be  admitted,  which  the  law  only  allows  in 
dubious  contracts,  ut  7*es  magis  valeat  quam  pereat;  for  if  that  manner 
of  interpretation  were  admitted,  the  grant  might  be  made  double,  and 
the  grantor  twice  charged,  against  the  design  of  the  grant. 
2  Roll.  Abr.  425;  Co.  Lit.  147,  a;  7  Co.  23. 

If  a  rent  be  granted  to  A,  and  if  the  rent  be  behind,  that  a  stranger 
shall  distrain  for  it  for  the  use  of  the  grantee ;  this  is  a  good  rent-charge 
in  A,  and  a  distress  limited  to  a  stranger  for  his  benefit,  is  in  effect  mak- 
ing him  the  grantee's  servant  for  that  purpose ;  and  what  a  man  may 
do  by  one  servant,  he  may  do  by  himself  or  any  other. 

2  JtalL  Abr.  425. 

But  if  the  distress  had  been  limited  to  a  stranger,  without  saying  for 
the  benefit  of  the  grantee,  so  that  the  limitation  of  the  distress  may  seem 
to  be  independent  on  the  grant,  and  without  relation  to  it ;  this  distress 


^ 
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(B)  What  shall  bo  a  good  Gnnt  or  Craatioa  Ihei 
doesnot  make  it  ft  rent-charge,  since  by  no  words  in  thi 
shall  be  applied  to  the  use  or  advantage  of  the  granted 

S  RoU.  Abt.  495. 

If  A  grants  and  confirms  to  B  a  rent  of  5/.  to  be 
lands,  which  rent  B  has  of  the  grant  of  his  father,  the 
any  such  rent  from  his  father,  yet  this  grant  of  A's 
create  a  rent-chai^e  in  B,  for  it  is  evidently  the  infe 
shall  have  a  rent  of  s/.  out  of  his  land ;  and  a  mista 
description  of  the  thing  referred  to,  shall  not  render  i 
the  contract  ineffectual  and  void. 

Bro.  tit.  Gninf,  69,  ?3 ;  3  Boll.  Abr.  4S5. 

If  a  man  seised  of  twenty  acres  of  land,  grants  a  la 
piendum  de  qu&lihet  acr&  terrse  sum,  or  out  of  every : 
IS  in  nature  of  a  several  grant  out  of  every  acre,  for  i 
taken  most  strongly  against  the  grantor,  and  the  grant 
out  or  each  acre. 

Co.  LiL  147,  b.  If  two  tenants  in  common,  or  several  tenantt 
rent  of  SOi.  pel  annum  out  of  theii  land,  the  ^ntee  ahall  haFe  A 
estate  Is  wreral,  so  shall  their  grant  be  loo ;  and  tfaerefore  eeob  sh 
asereralreDtofSOi.  SCo.T,  b;  flow.  140,  b,  161, 171,  SS9;  C 

If  A  bargains  and  sells  land  to  B  by  indenture,  and 
they  both  join  in  a  grant  of  a  rent-chai^  to  G,  this  af 
shall  be  construed  the  grant  of  B  and  the  confirmati 
when  the  bargain  and  sale  is  enrolled,  it  has  the  effect  o 
from  the  making  thereof;  and  therefore  it  must  be  the 
had  the  land  at  the  time  of  the  grant  made ;  but  if  th 
been  enrolled,  then  it  should  have  been  the  grant  of  A 
of  B,  because  the  land  never  passed  from  A,  the  deed 
and  void,  without  enrolment. 

Co.  Lit.  147,  b. 

If  an  original  grant  he  made  of  a  rent-dmrge  to  co: 
death  of  J  S,  it  is  good ;  for  this  is  not  like  the  case  of 
livery  must  carry  the  freehold  immediately,  and  whe 
or  want  of  distinguishing  where  the  freehold  is,  may  1 
the  rights  of  others ;  for  if  the  freehold  was  to  be  grai 
man  that  had  brought  his  prmcipe  against  the  gran 
proceeded  in  it  a  considerable  time,  might  have  his  w 
freehold's  vesting  in  a  stranger,  by  reason  of  a  convey; 
grantor,  before  the  writ  brought ;  but  the  grant  of  a  k 
attended  with  this  inconvenience ;  for  no  man  can  fa 
right  to  a  thing  which  is  originally  created  by  the  grant 
at  what  distance  of  time  such  charges  may  be  allow 
whether  it  must  not  be  after  the  lives  of  the  persons  tn 
be  indefinite,  they  seem  to  have  the  same  tendency  t 
any  other  contingent  remainders,  or  executory  intere; 
affectation  of  a  perpetuity  is  sufficient  to  condemn  any 
Bro.  tit.  Grtm/,  B6 ;  8H.  7,  3;  Plow.  156;  Palm.  29,  30;  3  Vt 
in  OK,  or  alreadj  created,  cannot  be  ffraotmi  tc  commence  afler  tl 
oanse  to  sncb  rents  there  ma;  be  preoe^nt  titles,  and  therefore  lucl 
fbr  Buch  freehold,  by  thus  beiii^  split  snd  asTered,  doth  hide  the 
right  is;  and  thsivfore  the  partjlhat  has  right,  will  not  be  able  to  d 
to  bring  hi*  prwtipt  foi  the  recorer;  of  il.    Bro.  lit.  Grant,  66 ;  8 
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(C)  Of  the  Remedied  for  the  Recovery  of  an  Anntdtj. 

[As  umoity  (after  a  disposition  of  it  for  other  purposes)  was  devised  to  the  testator^ 
eldest  son:  and  on  his  decease,  to  the  heirs  male  of  his  body;  and  incase  of  his  having 
no  issue  male,  to  remain  to  the  testator's  next  eldest  son,  and  the  heirs  male  of  his  body ; 
the  foor  eldest  sons  died  without  issue :  it  was  adjudged,  that  the  claim  of  the  fifth  waa 
too  remote.    Turner  v.  Turner,  1  Bro.  Ch.  R.  316^] 

[Where  a  man  devised  all  his  lands  for  the  payment  of  his  debts,  and 
also  an  annuity  out  of  a  certain  town,  which  the  trustees  sold ;  it  wa3 
decreed  in  equity,  that  the  annuity  should  issue  out  of  the  other  lands 
unsold;  there  being  sufficient  to  pay  the  debts. 

Ld,  Kennoule  v.  Earl  of  Bedford,  1  £q.  Ca.  Abr.  tit.  Jinnuity^  to.,  (A),  p.  1 ;  1  Ch. 
Ca.  295,  S.  C. 

Where  an  annuity  was  devised  out  of  a  rectory,  the  glebe  being  but 
of  small  value,  and  the  tithes  not  liable  to  distress,  it  was  decreed  that 
the  whole  rectory  should  be  liable.] 

Tbomdike  v.  AUington,  1  Eq.  Ca.  Abr.  tit.  Annuity ^  &c.,  (A),  pi.  2 ;  1  Ch.  Ca.  79,  S* 
C.  j8  A  bequest  of  an  annuity  to  testator's  wife,  with  other  provisions  in  lieu  of  dower,— 
and  a  designation  of  no  particular  fund,  from  which  the  annuity  should  be  drawn,  shall 
be  considered  a  charge  on  the  whole  estate.  Loocock  v.  Clarkson,  1  Desaus.  47d.  See 
Watson  V.  Sadler,  1  Moll.  585 ;  James  v.  Bremar,  3  Desaus.  663 ;  Scott  v.  Salmondr 
1  My.  &  Keen,  363;  Arundell  v.  Arundell,  1  My.  &  Keen,  316.gf 

f  A  demise  by  a  parson  of  his  benefice,  made  subsequent  to  the  57  6.  3^ 
c  99,  for  securing  an  annuity,  is  void,  it  being  in  substance  a  charging 
of  a  benefice  within  the  meaning  of  the  13  E.,  c.  20,  which,  so  far  as 
relates  to  the  charging  of  benefices,  is  now  in  force,  having  been  revised 
by  the  57  G.  3,  c.  99.  II 

Shaw  V.  Pritehard,  10  Bam.  &  C.  341 ;  and  see  9  Bam.  &  C.  344. 

[If  a  mian,  possessed  of  a  term,  grant  a  rent  generally,  without  limit- 
ing any  estate,  the  rent  shall  continue  during  the  term. 

1  Roll.  Abr.  tit  J^/o/e,  (H),  pi.  5. 

A  man,  possessed  of  a  term  for  years,  determinable  on  lives,  devised 

20/.  per  annum  to  J  S,  to  be  paid  half-yearly,  if  the  cestui  que  vieSf 

diould  so  long  live.    J  S  died  during  the  life  ot  the  cestui  que  vies,  and 

/  it  was  adjudged  that  the  rent  was  not  determined  by  his  death,  but 

should  be  paid  to  his  executors  during  the  continuance  of  the  term.] 

Goslej  V.  Gilford,  2  Vern.  35.  The  like  determination  in  the  case  of  a  devise  of  aa 
annuity  to  testator's  executors  and  their  heirs  during  the  life  of  B,  to  the  separate 
use  of  a  married  woman,  who  died  in  the  life  of  B.  Kawlinson  v.  Montague,  2  Vern. 
^7.  So,  where  a  man  devised  an  annuity  to  another  durin?  the  life  of  his  executor,  to 
be  paid  him  by  the  executor,  and  the  annuitant  died  in  the  lifetime  of  the  executor. 
Savoy  V.  Dyer,  Ambl.  139.    /^  See  1 1  Ves.  361.  a' 

I  An  annuity  can  only  be  where  the  principal  is  urrecoverably  gone, 
and  is  to  be  satisfied  by  periodical  payments ;  therefore  a  bond  condir 
tioned  for  payment  of  a  sum  to  the  executors  of  the  obligee,  and  interest 
in  the  mean  time  to  him,  is  not  an  annuity  bond.|| 

(C)  Of  the  Remedies  for  the  Recovery  of  an  Annuity. 

If  a  man  grants  by  his  deed  an  annual  rent  to  J  S  in  fee,  for  life  or 
feaiSy  out  of  certain  lands,  with  clause  of  distress,  the  grantee  may,  at 
his  election,  either  distrain  for  this  rent,  or  have  a  writ  of  annuity,  (a) 
and  thereby  charge  his  person. 

Lit.  §  919,  F.  N.  B.  152;  6  Co.  58,  b.  (a)  But  no  writ  of  annuitv  lies  for  a  reni- 
ffBrviee.  Vide  tit.  BenU^  and  Roll.  Abr.  936 ;  1  H.  4,  4 ;  nor  if  a  man  devises  a  rent  out 
oC  Mb  land,  and  dies;  fivaf^  faM  deatii  it  iftiiB|K>stible  to  ck^  CC^ 
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(G)  Of  the  lUmMliM  for  the  RecoT«i7  of  ui  Annoilj. 
-B8,  b.  Nor  will  &  writ  of  annait;  lie  tat  ■  rent  granted  for  equality  of  partition, 
liea  of  dower;  for  though  (heae  tie  given  by  the  perMn,  jet,  beine  ^nted  in  aati 
tiou  of  a  real  estate,  the;  retain  the  nature  of  the  thinga  for  which  they  are  given, 
iherefora  not  recoverable  in  a  personal  action.  Poph.  B7{  Co.  Lit.  144, 145;  Roll. 
S-27;  Co.  LiL  144,  a.  iSAnei  judgment  haa  been  rendered  in  an  action  of  debt 
bond  to  secure  the  payment  of  an  annuity,  a  tcirt  facial  is  not  requiaita  to  warrs: 
execution  for  aubsequent  arreara.  Wood  v.  Wood,  3  >Vend.  454.  There  is  no  die 
tion  between  Ibe  remedies  for  recovering  tlie  corpna  of  a  rent-chaige,  and  the  bit 
Cnpit  T.  Jackson,  1  M'Clel.495.e^ 

If  a  man  grants  a  rent  out  of  his  lands,  and  by  a  piovia 
or  by  deed  of  defeasance,  provides  that  neither  the  grant,  i 
therein  contained,  shall  be  construed  to  extend  to  charge  1 
-writ  of  annuity;  in  this  case  the  person  of  the  grantor  is  na 
because  the  charge  upon  the  person  arising  only  from  t? 
construing  grants,  which,  for  the  consideration  given,  oug 
tended  as  far  as  the  words  will  bear  against  the  grantor,  th< 
room  for  such  construction,  when,  by  the  express  words  of 
person  of  the  grantor  is  not  charged ;  for  no  implication  sha 
to  overthrow  an  express  clause  in  the  deed. 

Lit.  {330;  Poph.  87;  6  Co.  58.  But  if  the  proviao  had  heea  Iha 
any  thing  therein  contained,  should  charge  the  land,  that  proviso  hi 
repngnant  to  the  grant    Co.  Liu  146,  a. 

If  a  man  grants  a  rent-charge  ont  of  the  manor  of  Dale, 
grantor  has  no  interest,  with  a  proviso  that  the  grant  shs 
his  person,  this  proviso  is  void ;  because  the  grantor,  havir 
the  manor  of  Dale,  could  not,  by  any  act  of  his,  charge  it 
quently,  the  grantee  having  no  remedy  for  his  annuity,  bu 
person  of  the  grantor,  the  proviso  to  exempt  his  person  is 
dering  the  whole  grant  ineffectual :  and  if  m  this  case  the 
been  seised  of  the  manor,  and  had  granted  a  rent-chaige 
the  life  of  the  grantee,  with  a  proviso  that  the  grant  shoul 
his  person,  though  the  grantee  himself  could  have  no  re 
distress;  because,  that  remedy  being  open  to  him,  the  pr 
to  exonerate  the  person ;  yet,  upon  the  death  of  the  grantee 
may  have  an  action  of  debt  against  the  grantor  for  the  arr 
the  executor  has  no  other  remedy  for  the  recovery  of  them 
not  distrain  after  the  grant  is  determined ;  and  therefore  tl 
exempt  the  person  is  void  against  the  executor,  as  renderi 
useless  and  ineffectual.  > 

Co.  Lit  14;  SCo.4t.  b;  7  Co.  38,  b;  Dyer,  397.  [Where  a  man  coTeouitc 
•Mtle  lands  of  such  s  value,  sjid  had  nnw  at  the  time,  but  purchaaed  land  aflerwi 
and  voluntarily  devised  it,  such  land  was  hotden  to  be  liable  lo  the  annoi^  b  the  h 
cf  the  devisee.    Tookev.  Hastily,  S  Tern.  97.] 

And  hence  it  is,  that  if  a  rent  be  granted  out  of  lands,  with  a  pro' 
that  the  person  of  the  grantor  shall  not  be  charged,  that  this  provis 
void ;  because  the  grantee,  having  no  distress  given  by  the  deed  for 
recovery  of  the  rent,  would  be  without  any  manner  of  remedy,  if 
|)roviso  took  place. 

6  Co.  58,  b.  But  if  the  gnutor  had  given  a  penny,  or  any  other  thing  in  the  i 
of  seisin,  the  proviso  had  been  good,  tHMaaae  he  miiriit  recovar  the  tent  in  an  •■ 
B  Co.  58,  b. 

If  a  man  by  his  deed  grants,  if  J  S  be  not  yearly  paid  the  sum  of 
shillings,  that  then  he  may  distrun  for  it  in  lus  manor  of  Dale,  thia 
good  rent-chai^  out  of  the  manor;  but  no  vrit  of  amuiity  Ues  fb 
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(C)  Of  the  Remedies  for  the  Recoyeiy  of  an  Annmty. 

because  there  is  no  grant  of  the  rent  made  by  the  grantor ;  yet,  because 
he  hath  given  the  grantee  a  power  to  distrain,  if  such  a  yearly  sum  be 
not  paid  him,  the  manor  is  thereby  charged  with  the  distress^  and  con- 
sequently with  the  rent  for  which  the  distress  is  given. 

Co.  Lit  146.  If  A  and  B,  joint^tenanta,  grant  a  rent^harge  oat  of  their  land,  with  a 
pioTiso  that  the  ^Trantee  shall  not  charge  the  person  of  A,  this  discharges  the  person  of 
A,  but  leaves  B  liable  to  the  writ  of  annuity..  Co.  Lit.  147,  b.  fi  Vide  James  y.  Bremar, 
SDe88au8.560.gf 

If  a  man,  seised  of  land  in  fee,  and  possessed  of  other  land  for  years, 
grants  a  rent-charge  for  life  out  of  both,  with  a  power  to  distrain  in 
both,  if  the  rent  be  arrear,  the  leasehold,  as  well  as  the  land  of  inherit- 
ance, are  subject  to  the  distress ;  because  a  man  may  oblige  his  chattels 
to  the  discharge  of  the  rent ;  but  the  rent  being  a  freehold,  shall  issue 
only  out  of  the  inheritance ;  because  the  leasehold,  being  orily  a  tempo- 
rary and  perishing  interest,  is  not  a  fund  commensurate  to  the  charge ; 
and  therefore,  the  rent  shall  issue  out  of  the  inheritance,  which  for  its 
duration  is  a  more  complete  estate  to  support  the  charge,  and  render  the 
grant  effectual.  And  hence  it  was  adjudged,  (a)  that  though  the  grantee 
might  distrain  the  leasehold  lands,  yet  he  must  avow  for  a  rent  issuing 
oat  of  the  inheritance. 

Go.  Lit.  147,  b ;  Cro.  Jac.  390 ;  Roll.  Rep.  330 ;  Cro.  Eliz.  607,  633.  (a)  7  Co.  33, 
85,  Butt's  case. 

But  if  a  man  possessed  of  a  term  for  years,  grants  a  rent  out  of  it  to 
another  for  life,  though  the  estate  be  of  shorter  duration  than  the  charge; 
yet  because  it  is  the  only  fimd  provided  by  the  grant  for  the  payment 
of  the  rent,  it  shall  answer  the  grantee  so  long  as  it  has  continuance,  if 
the  life  for  which  the  rent  was  granted  lasts  so  long. 

7  Co.  33 ;  Cro.  Eliz.  183. 

There  is  another  remedy  for  the  recovery  of  an  annuity  or  rent- 
cfaaige,  and  that  Sa  when  a  power  is  given  the  grantee  to  enter  (&)  and 
hold  the  lands  till  satisfied  the  arrears  by  the  perception  of  profits,  the 
grantee,  when  the  rent  is  arrear,  may  in  such  case  enter  and  hold  the 
lands  till  satisfied  by  the  perception  of  the  profits ;  though  in  this  case  it 
was  objected,  that  there  was  no  estate  conveyed,  out  of  which  a  use 
might  arise  to  the  grantee,  upon  the  nonpayment  of  the  rent ;  and  that 
this  grant  could  pass  no  estate  to  the  grantee,  as  a  conveyance  at  com- 
mon law,  because  the  grantee  could  have  no  inheritance  or  freehold  in 
the  land,  when  the  rent  was  in  arrear  for  want  of  livery,  nor  an  estate 
for  years,  for  want  of  a  certain  commencement  and  determination ;  yet 
it  was  adjudged,  that  by  the  grant  he  had  an  interest  vested  in  him, 
when  the  rent  was  arrear;  and  though  it  be  an  uncertain  interest,  which, 
for  the  uncertainty  of  its  commencement  and  determination,  might  be 
void  by  the  strict  rules  of  law,  if  it  were  granted,  independent  of  any 
estate  certain,  yet  it  is  good  in  this  case,  because  it  is  created  to  attend  a 
determinate- estate ;  and  the  nonpayment  of  the  rent  fixes  the  certainty 
of  its  beginning,  and  the  satisfaction  of  the  arrears,  by  the  perception  of 
the  profits,  the  end  and  determination  of  such  interest ;  and  therefore 
the  grantee  may  reduce  such  interest,  as  it  rises,  into  his  possession  by 
ejectment,  which  is  the  proper  remedy  to  recover  the  possession. 

Peioeption  of  profits,  Sid.  333,  363,  344$  Ley.  170;  Keb.  784;  Raym.  135,  158; 
Saad.  lis,  113,  Jemet  and  Cawley.  [(&)  In  such  case,  if  he  enters,  he  is  not  Compellable 
<a  ^mt  till  he  has  been  paid  interest^for  the  arrears  down  to  the  day ;  aUth-^  if  he  nesrlects 
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(C)  Of  Ihe  Remedias  for  Ike  Beeamj  <d 
loenter.  RobiD90DT.CummiDg,3Atk.3411.  Whereaj 
»}vered  in  ejeclmenl  against  a  tenant  from  year  to  year, 
ffards,  in  an  action  for  use  and  occupation,  recover  all  the 
It  the  time  he  gave  him  notice,  and  down  to  the  iaj  of  th 
1  Term  R.  378,  Birch  ».  WrighL 

If  a  man  granis  a  rent-charge  to  J  S,  his  hei 
ihall  happen  that  the  rent  be  behind  and  impaii 
lis  heirs  and  assigns,  shall  enter  into  the  land,  i 
■ents  thereof,  until  the  arrears  be  fully  satisfied 
lants  to  levy  a  fine  to  the  uses  of  the  said  deed 
he  rent  be  arrear,  the  grantee  may  enter  into  tl 
'or  years  to  try  his  title  in  ejectment ;  becausi 
estate  vested  in  the  conusces,  to  raise  a  use  in  t 
iharge,  when  the  rent  is  behind;  and  whenever 
he  possession  is  executed  to  that  use,  and  conse 
t  right  to  take  and  keep  that  possession,  till 
ixecuted  be  satisfied ;  and  that  was  till  the  arrea 
lerception  of  the  profits ;  and  therefore  thong 
he  land  be  uncertain,  (because  it  is  uncertain  w 
>ut  of  the  profits,)  yet  while  his  interest  rema 
listurbed  or  divested,  he  may  restore  it  by  ejec 
)er  remedy  to  recover  the  possession ;  and  if  1 
he  rent,  the  assignee  may  likewise  enter,  and 
nent ;  for  though  the  use  arises  out  of  the  estatt 
he  rent  b  in  arrear,  and,  till  the  rent  be  behind 
hing  more  than  a  bare  possession  of  a  use,  wl 
issignable ;  yet  by  the  conveyance  of  the  rent  ii 
lothing  more  than  a  remedy  or  security  for  the 
ittend  that  into  whose  hands  soever  it  comes. 

Cro.jBC. 510,511,513;  3Ho1l,R.13i  Poph.  126, 147; 
lare.  And  by  the  better  opinion,  it  aeeina,  that  ir  the 
eried,  yet  the  fine  levied  afterwards  shall  be  sufiicient  t 
nter  into  the  land  for  the  recovery  of  these  arrears;  becai 
leed  of  grant,  and  both  amount  but  to  one  aaamance.  Cro 

An  action  of  debt  does  not  lie  for  the  arrearaj 
prantee  he  seised  of  it  in  fee,  tail,  or  for  life. 

Co.  Lit.  163;  4  Co.  49,  a.  j$  Interest  is  recoverable  on 
leu  of  dower.  Irley  v.M>Crae,4  DesBaiis.433;  EUionv. 
.  suit  hi  equity,  the  decree  for  arrears  of  an  annuity  ahoi 
ioe,  with  interest  from  the  day  when  respectively  payaU 
>ly  to  the  court  from  time  to  time,  lo  extend  its  decree,  b( 
bereafuiT  to  become  doe.    Marshall  v.  Thompson,  8  Mn 

Maule  &  S.  113;  Kelly  v.  Clnbbo,  3  Bro.  &  B.  130.; 
[ranted  by  deed  for  two  years,  and  the  grantee  broughtan 
<n  demurrer  it  was  held,  that  the  debt  would  lie  upon  the  i 
:eed,  and  for  years.  Cro.  Eliz.  268.  For  the  remedies  wl 
ij  distress  or  aclionofdebt,  vide  head  qf  Senb,  and  Ihe  Bb 
,14;  4G.3,c.38;  llG.3,c.l9. 

■  See  a  good  comment  on  this  etatnte  of  H.  8 ;  Co.  Lit. 

As  regularly  the  remedies  for  recoveiy  of  an 
ire  either  by  writ  of  annuity  or  distress,  it  is 
aost  eUgihle  method,  and  what  shall  determini 
i  A  grants  a  rent^:harge  to  B,  and  his  heirs,  if 
inly  the  grantee,  but  his  heirs  in  injinitum,  mi 
ftmedy,  being  commensurate  to  the  right,  mu 
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(C)  Of  the  Remedies  for  the  RecoTery  of  an  Annaity. 

With  the  right ;  but  if  in  this  case  the  rent  be  arrear,  and  the  grantee 
brings  a  writ  of  annuity,  in  order  to  charge  the  person  of  the  grantor,  it 
is  no  longer  to  be  considered  as  a  rent  issuing  out  of  the  land,  because 
tlie  writ  of  annuity  has  entirely  turned  the  charge  upon  the  person  of 
the  grantor,  and  under  that  denomination  it  must  determine  with  the 
life  of  the  grantor,  because  his  heirs  are  not  chargeable. 

Roll.  Abr.  226 ;  Poph.87;  Hob.  58;  Dyer,  344;  Co.  Lit.  144. 

But  if  A  had  granted,  for  him  and  his  heirs  (a)  to  B  and  his  heirs, 
such  a  rent  out  of  his  lands,  in  this  case  the  heirs,  being  comprehended 
in  the  contract,  are  bound  to  make  good  the  grant  so  far  as  they  have 
assets  by  descent  from  the  grantor. 

Roll.  Abr.  226 ;  Co.  Lit  144 ;  Poph.  87.     [|(a)  An  annuitr  granted  by  a  body  politie 
will  chaige  the  successors,  though  not  named  in  the  giant.  Plowd.  455.] 

If  a  rent  be  granted  in  tail,  the  grantee  cannot  alien  it  while  it  con- 
tinues a  rent ;  because  as  such  it  may  be  entailed  within  the  statute  de 
donis;  but  if  the  grantee  brings  his  writ  of  annuity,  it  is  no  longer  with- 
in the  statute,  because  then  it  is  become  a  charge  merely  personal,  with- 
out any  relation  to  the  land  out  of  which  it  was  first  granted,  and  there- 
fore is  become  a  fee-simple  conditioned,  as  such  a  gift  of  lands  had  been 
before  the  statute;  and  therefore  the  annuity  not  being  within  the 
statute,  may  be  aUened. 
Poph.  87 ;  Go.  Lit.  19, a;  7  Co.  4,  35,  a,  Nevirs  case. 

But  in^some  respects  the  writ  of  annuity  is  the  better  remedy:  as  if  a 
termor  for  years  grants  for  him  and  his  heirs  a  rent-charge  out  of  his 
land  to  another  and  his  heirs,  in  this  case,  if  the  grantee  distrains,  and 
thereby  has  thrown  the  charge  entirely  off  the  person  upon  the  land, 
upon  the  expiration  of  the  term,  the  rent  is  gone ;  because  the  grantor 
could  not  charge  the  land  longer  than  his  own  interest  in  it  continued; 
but  if  the  grantee  had  brought  his  writ  of  annuity,  the  charge  upon  the 
person  had  been  perpetual,  so  long  as  the  heirs  of  the  grantor  had  any 
assets ;  because  the  grant  was  for  him  and  his  heirs. 
Poph.  87. 

The  next  thing  to  be  inquired  into  is,  what  acts  of  the  grantee  are 

sufficient  to  determine  his  choice ;  and  this  determination  must  be  by 

some  solemn  act  in  a  court  of  record,  that  it  may  appear  to  be  the  act 

of  the  grantee  himself,  and  not  of  a  stranger,  without  his  permission  or 

authority ;  and  therefore  if  the  grantee  distrains  for  the  rent,  that  is  no 

determination  of  his  election;  neither  is  the  suing  forth  a  writ  of  annuity 

any  determination,  because  these  may  be  done  by  a  stranger,  firithout 

the  grantee's  knowledge  or  consent ;  or  rather,  because  the  design  of  the 

law  being  to  help  men  to  the  recovery  of  their  rights,  in  the  best  and 

most  beneficial  method,  the  grantee  shall  not  be  foreclosed  of  either  of 

his  remedies,  by  any  rash  or  unadvised  act  of  his ;  but  if  the  grantee 

counts  in  the  writ  of  annuity,  or  avows  the  taking  of  the  distress,  the 

count  and  avowry  is  a  repeated  determination,  or  plain  confirmation 

of  his  first  choice  and  election ;  and  this,  being  entered  on  record,  is 

taken  to  be  the  deliberate  act  of  his  mind,  and  therefore  he  shall 

not  be   allowed  to  recede  from  what  he  has  done  in  so  solemn  a 

Bianner. 

S  919  ;  Roll.  Abr.  3d3 ;  Co.  Lit  145. 
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(D)  Of  the  ProTuionB  nuda  by  the  Lc 

But  if  a  man  grants  a  rent-charge  i 
lis  heirs,  and  the  grantor  dies,  and  t> 
igainst  the  heir,  though  he  counts  th 
fel  that  does  not  foreclose  him  of  hia 
he  rent  issues ;  because,  by  the  dea 
liuiuity,  was  determined ;  and  conseq 
laving  but  one  remedy  for  the  recc 
tut  the  distress  in  this  case  still  remi 
ilection  by  the  act  of  God,  for  which 

D;eT,^4,  b;  Hob.  68. 

So  it  is  if  tenant  pur  auttr  vie  grai 
he  cestui  que  vie  dies,  in  this  case  t 
lecause  the  estate  for  life,  out  of  \t 
Tantor  is  still  liable  to  a  writ  of  ann 
ause  the  grantee  had  not  by  any  act 
lierefore,  the  election  beir^  taken  s 
ly  any  act  of  his  own,  he  may  pui 
imuity.  , 

Poph.86:  Co.  Lit  148;  Ho.  301;  SCo. 

But  if-  the  grantee  of  a  rent-chai^ 
lurchaaes  a  part  of  the  land,  in  this  c 
ither  against  the  land  or  against  th< 
}  not  liable,  because  the  rent  is  ezti 
a  its  original  creation  a  rent-chargi 
emedy  for  it,  yet  when  the  grantee 
uid,  and  extinguished  the  rent,  he  c 
?hich  he  has  wilfully  destroyed,  anc 
nnuity  against  the  person. 

Co.  Lit  148.  (a)Bat  ^  Wli«th«  the  ci 
tie  him  to  relief  la  equity  1  Vide  9  Vera 
'em.  the  grantee  waa  only  a  mortgagee  of  tb( 

(D)  or  the  ProTiBiom  made  bj  the  Le 
Bt  Statute  17  G.  3,  c.  86,  §  1,  it  is  ei 
eed,  bond,  instrument,  or  other  as: 
ant-charge  shall,  from  and  after  the 
ne  or  more  life  or  lives,  or  for  any  ti 
srminable  on  one  or  more  life  or  live 
xecution  of  such  deed,  &c.,  be  enrolli 
nd  that  every  such  memonal  shall  cc 
le  year  when  the  deed,  &c,  bears  dai 
nd  for  whom  any  of  them  are  trustei 
3aU  set  forth  the  annual  sum  or  si 
le  person  or  persons  for  whose  life 
nd  the  consideration  or  consideratic 
nse  evert/  such  deed,  &c.,  sAali  be  t, 
ntrpotes." 
§2.  "Thatbefore  any  judgment  shall 
mt  of  attorney  for  recovering  or  secui 
snt-charge  that  hath  already  been  grai 
ir  any  term  of  years  or  greater  estate  < 
I  lives,  and  before  any  execution  shal 
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(D)  Statutes  iwpectiiig  peisonal  Annuities.   (Enrolment) 

on  any  such  judgment  already  entered,  or  on  any  deed,  bond,  &c., 
already  executed  for  the  purposes  aforesaid,  a  like  memorial  of  the 
deed,  &c.,  shall  be  enrolled  in  the  High  Court  of  Chancery ;  and  in  case 
the  party  shall  neglect  to  enrol  the  same,  any  such  judgment,  execution^ 
or  proceeding  in  the  action  respectively  shall  be  null  and  yoid.'' 

The  memorial  in  snch  case  mast  diBclose  the  consideration  tnily.  Rex  v.  Wrifffat, 
Hant,  43.  (6^  A  Metre  faeia»  to  reyiye  a  jodgjuent  entered  up  before  the  act  passed,  is 
ID  action  within  this  clause.  Turner  v.  Evans,  1  Term  R.  367. 

II  By  the  53  Geo.  3,c.  141,  §  1,  the  statute  17  Geo.  3,  c.  26,  is  repealed^ 
except  as  to  annuities  granted  before  the  passing  of  that  act,  but  the 
principal  provisions  of  &e  statute  are  re-enacted  with  some  alterations 
and  additional  regulations. 

By  §  2,  (which  nearly  corresponds  in  substance  with  the  above  S  1 
of  the  17  Geo.  3,  c.  26,)  it  is  enacted  that  within  thirty  days  (a)  after 
the  execution  of  every  bond,  instrument,  or  other  assurance,  whereby 
an  annuity  or  rent-charge  is  granted  for  one  or  more  life  or  lives,  or  for 
any  term  of  years  or  greater  estate,  determinable  on  one  or  more  life  or 
hreSf  a  memorial  of  the  date  of  every  such  deed,  bond,  instrument,  or 
assurance,  of  the  names  of  the  parties,  and  of  all  the  witnesses  thereto^ 
and  of  the  person  or  persons  for  whose  life  or  lives  such  annuity  or  rent- 
charge  shall  be  granted,  and  of  the  person  or  persons  by  whom  the  same 
is  to  be  beneficmlly  received,  the  pecuniary  consideration  for  granting 
the  same,  and  the  annual  sum  or  sums  to  be  paid,  shall  be  enrolled  in 
the  High  Court  of  Chancery,  in  the  form  or  to  the  effect  following,  with 
sQch  alterations  as  the  circumstances  of  any  particular  case  may  require, 
otherwise  every  such  deed,  &c.,  shall  be  nuU.  and  void.  (The  act  then 
gives  a  form  of  memorial.) 
(a)  Twenty  days  in  the  fonner  act 

The  numerous  cases  decided  on  these  corresponding  sections  of  the 
two  acts  may  be  classed  under  the  following  heads : 

1.  In  what  Cases  a  Memorial  is  necessary. 

2.  Of  the  Form  and  Contents  of  it. 

3.  Of  Vacating  and  setting  aside  Annuities. 

^  1.  In  what  CoMn  a  Manorial  ii  «ieeenaiy.| 

[The  warrant  of  attorney  is  an  assurance  within  the  act,  and  must 
be  enrolled.] 

Hopkins  t.  Waller,  4  Tenn  R.  463 ;  DsTidson  v.  Foley,  3  H.  Black.  13 ;  3  Bio.  0. 
R.  598;  Jaoqofis  v.  Witty,  1  Tenn  R.  557;  Downes  v.  Parkhuist,  cited  in  3  H«, 
naek.13. 

I  And  it  is  not  sufficient  to  state  it  merely  by  way  of  recital  in  stating 
the  annuity  deed.|| 
Tan  Bnam  ▼.  Isaacs,  1  Bos.  &  P.  451;  «etfTideJacksoaT.MIlsentown,6Taimt.l89. 

[But  a  judgment  entered  is  not  such  an  assurance,  unless  perhaps 
vfaere  it  is  the  only  seciuity. 

Shenon  v.  Oxlade,  4  Tenn  R.  834. 

An  assigmnent  of  part  of  an  annuity  is  within  the  act,  for  it  must 
always  appear  by  the  registry,  who  has  the  present  subsisting  right 

Duke  of  Bolton  T.  Williams,  4  Bro.  G.  R.  397;  SVes.  Jmu  138,  S.  C;  sal  tide 
DixMiT.  Bheh,  d  H.  Blaek.  807. 
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(D)  Stantes  reapeeting  p«noml  AaimiUea.    (I 

So,  where  an  annuity  was  granted  before  the  act 
subsequent  to  it,  and  si&ei  the  assignment  made,  th 
but  not  the  assigtuneut,  were  enrolled ;  it  was  holi 
ings  could  be  had  by  reason  of  the  noa<eurolmeat  < 

Grant  r.  Foley,  C.  P.  "nia.  S3  G.  3. 

A  contract  to  grant  and  secure  an  annuity,  thoi 
is  not  within  the  statute. 

Jackson  T.  Level,  3  Bro.  C.  Ca.  605. 

The  act  being  made  to  take  effect  "firom  and 
it,"  its  operation  commenced  from  the  first  day 
affected  annuities  granted  subsequent  to  that  tin 
actually  passed.  The  twenty  days  are  exclustve 
the  deeds  are  executed.] 

4  Term  R.  660,  669;  6  Term  R.  283;  and  sm  3  BiDg.  315. 

H  A  trust  deed  granting  estates  to  trustees  upon 
by  annuities,  which  annuities  are  accordingly  gran 
enrobnent,  it  not  being  an  instrument  "wheret 
granted." 

O'Callaghan  t.  Ii^by,  9  East,  R.  135. 

So  also  where  an  annuity  bond  was  assigned  b] 
nuitant,  to  secure  an  annuity  granted  by  the  obUg 
was  held  that  the  second  annuitant  was  not  obligee 

Heodereon  t.  Connleas  of  Glencaira,  9  Taunt.  335. 

Where  a  mother,  at  the  instance  of  her  sons,  sc 
advanced  them  a  sum  of  money  out  of  the  proceec 
such  advance  it  was  agreed  that  the  sons  should  seci 
and  a  bond  was  accordingly  given  for  securing  it 
the  bond  was  subsequent  to  the  advance  of  mor 
voluntary,  and  not  within  the  act. 

KeatBT.  Hick,5Hoo.  R.639;  4  Bam.  &  C.  6«,  S.  G. 

The  act  appUes  only  to  annuities  sold  for  peci 
and,  therefore,  where  by  marriage  settlement  I0,00< 
the  father  of  the  wife  to  trustees  upon  trust  to  pi 
husband  for  life,  and  the  father  died  without  havu: 
to  trustees,  and  his  affairs  being  embarrassed,  an 
whether  there  would  be  sufficient  to  pay  his  debts, 
to  accept  in  lieu  of  the  10,000/.,  50001.  and  an  ai 
125/.,  it  was  held,  that  such  annuity  granted  by 
lather,  did  not  require  enrolment 

BlakeT.AtUraolltSBam,&C.B7S;  4 Dow. tc Ry. H9. 

So  where  an  atuiuity  of  10/.  was  granted  by  a  : 
consideration  of  their  givii^  up  to  him  a  farm  whi< 
the  stock  on  it  worth  300^ ;  it  was  held  that  the 
enrolled  under  53  Geo.  3,  c.  141. 

Tetiey  t.  Tetley,  4  Bing.  314. 

So  an  annuity  granted  in  consideiation  of  an  ob 
fflonary  interest  in  stock  does  not  require  enrolmenl 

Brown  t.  Dowthwaite,  1  Madd.  446. 

And  where  an  annuity  is  granted  in  consideratio 
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(D)  Statutes  respeottng  penonal  AnimitieB.  (Enrolment.) 

Jide  sale  of  landed  property^  the  consideration  is  not  a  pecuniary  consi- 
deration or  money^s  wortk  within  the  meaning  of  the  statute,  and 
enrolment  is  not  necessary.  || 
James  v.  James,  3  Bro.  &  B.  708 ;  6  Moo.  479. 

[The  last  section  of  17  G.  3,  c.  2^^  excepts  ftom  the  act  any  annuity 
or  rent-charge  given  by  will  or  marriage-settlement;  any  annuity 
secured  upon  lands  of  equal  or  greater  annual  value,  whereof  the  grantor 
was  seised  {a)  in  fee-simple  or  fee-tail  in  possession  at  the  time  of  the 
grant,  or  secured  by  the  actual  transfer  of  stock  in  any  of  the  public 
Amds,  the  dividends  whereof  are  of  equal  or  greater  annual  value  than 
the  annuity ;  any  voluntary  annuity  (A)  granted  without  regard  to  pecu- 
niary consideration ;  any  annuity  or  rent-charge  granted  by  any  body 
corporate,  or  under  any  authority  or  trust  created  by  act  of  parliament ; 
and  any  annuity  where  the  sum  to  be  paid  does  not  exceed  ten  poundi^ 
unless  there  be  more  than  one  such  annuity  from  the  same  grantor  or 
grantors,  to  or  in  trust  for  the  same  person  or  persons.] 

(a)  An  equitable  estate  is  within  this  exception,  though  it  mortgagre  its  whole  yalue. 
Shrapnel  v.  Vernon,  3  Bro.  Ch.  R.  268.  (6)  An  annuity  m  consideration  of  the  grantee^s 
giving  up  bis  business  to  the  grantor,  is  within  this  clause ;  for  any  annuity  granted  for 
any  cnher  than  a  pecuniary  consideration  is,  for  the  purposes  of  the  act,  to  be  taken  to 
be  a  toiuniary  annuity.  Crespigny  y.  Wittenoom,  4  Term  R.  790 ;  Jand  see  Doe  ddm. 
Johnston  y.  Phillips,  1  Taunt.  35G.    So  also  an  annuity  granted  in  consideration  of  the 

rntee^s  resigning  his  situation  as  master  of  an  academy.  Hutton  y.  Lewis,  5  Term 
639;  and  see  James  y.  James,  3  Bro.  &  B.  703;  Blake  y.  Attersoll,  2  Bam.  &  O. 
875;  and  anU^  p.  280.  The  two  last  oases  were  deeided  on  the  53  6.  3,  c.  141,  in 
which  the  words  '*  money's  worth'*  are  added  to  the  words  **  pecuniary  consideration'* 
in  the  former  statute.  An  annuity  secured  on  lands  of  equal  annual  value  need  not  be 
enrolled,  although  also  secured  upon  leasehold  property.  Ex  parte  Mitchell,  2  East, 
R.137.g 

II  The  corresponding  clause  in  53  6.  3,0. 141,  enacts  that  this  act  shall 
not  extend  to  Scotland  or  Ireland,  nor  to  any  annuity  or  rent-charge 
giirea  by  will  or  by  marriage  settlement,  or  for  the  advancement  of  a 
child ;  nor  to  any  annuity  or  rent-charge  secured  upon  freehold,  or  copy- 
hold, or  customary  lands  in  Great  Britain  or  Ireland,  or  in  any  of  his 
majesty's  possessions  beyond  the  seas^^of  equal  or  greater  annual  value 
than  the  said  annuity,  over  and  above  any  other  annuity,  and  the  inte- 
rest of  any  principal  sum  charged  or  secured  thereon,  of  which  the 
grantee  had  notice  of  the  time  of  the  grant,  whereof  4he  grantor  is  seised 
in  fee-simple  or  fee-tail  in  possession,  or  the  fee-simple  whereof  in  pos- 
session the  grantor  is  enabled  to  charge  at  the  time  of  the  grant,  or 
secured  by  the  actual  transfer  of  stock  in  any  of  the  public  funds,  the 
dividends  whereof  are  of  equal  or  greater  annual  value  than  the  said 
annuity;  nor  to  any  voluntary  annuity  or  rent-chan;e  granted  without 
consideration  or  money's  worth;  nor  to  any  annuity  or  rent-charge 
granted  by  any  body  corporate,  or  under  any  authority  or  trust  created 
by  act  of  parliament 

By  section  5  it  is  enacted,  that  in  case  any  person  or  persons  by  whom 
any  annuity  or  rent-charge,  of  which  such  particulars  as  aforesaid  are 
hereby  required  to  be  enrolled,  shall,  for  the  time  being,  be  payable, 
shall  be  desirous  of  obtaining  a  copy  of  every  or  any  deed,  bond,  or 
instrument,  or  other  assurance,  whereby  such  annuity  or  rent-chai^e 
was  granted,  and  of  such  his,  her,  or  their  desire,  shall  give  twenty-one 
days'  notice  in  writing  to  the  person  or  persons,  for  the  time  being,  enti- 
Voi^  I. — 36  a  A  2 
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(D)  StatatM  reapecUng  pctwanl  Aiuniitie 
tied  to  such  annuity  or  rent-chai^,  such  pera 
before  ^e  expiration  of  such  twenty-one  days 
or  other  inevitable  accident ;  and  in  that  case, 
be  destroyed  by  such  accident,  then,  as  soon  i 
shall  be  removed,  send  or  deliver  to  the  persoi 
same,  a  copy  of  every  deed,  bond,  instran: 
whereby  sudi  annuity  or  rent-charge  was  g 
assurances  as  in  such  notice  shall  be  required; 
person  or  persons  shall,  at  the  time  of  recel^ 
person  or  persons  furnishing  the  same,  a  sum 
for  every  one  hundred  words  contained  in  e 
the  reasonable  costs  of  sending  or  delivering  I 
or  persons  holding  the  original  instruments  b 
rent-cliarge  shall  be  secured,  shall  suifer  the  pi 
such  copies  shall  be  delivered  or  sent  to  ex 
originab;  and  in  case  such  copies  shall  not 
the  person  or  persons  holding  the  original 
to  suffer  such  copies  to  be  examined  thei 
direction  in  this  act,  it  shall  be  lawful  for  t 
whom  the  annuity  or  lent-charge  is  payabl< 
from  any  of  his  majesty's  justices  of  h^  co 
Common  Pleas,  requiring  the  person  or  pen 
deliver  such  copies,  or  refusing  to  suffer  the  8 
the  original  instruments  as  aforesaid,  to  appea 
show  cause  in  the  premises;  and  it  shall  ar 
judge  before  whom  such  person  or  persons  sh 
such  order  for  the  production  of  the  instrumeu 
or  rent-charge  shall  be  secured,  and  for  suff 
takccopies  thereof,  and  examine  the  same  or 
the  original  uistruments,  and  otherwise  in  the 
shall  seem  meet 

[Ttie  omission  or  incorrect  statement  of  the 
ney  is  fatal. 

DownesT.PaTkhni«t,9H.BlBck.l3;  Duke  of  Bolb 

A  defect  in  the  rtiemoriaJ  as  to  the  date  of 
vitiates  the  whole  transaction,  (a) 

Duke  of  Bolton  t.  WilHnniB,  4  Bn>.  Ch.  210 ;  3  Vei 

firte  Chester,  4  Term  R.  694 ;  Saundera  y.  Hardiogs,  i 
G.  i,  c.  02,  it  ia  proTided,  that  eTerf  bond,  &«.,  grantj 
dalj  enrolled,  ahall  bo  Tolid,  notwithBtanding  a  menorii 
■atne  Bimijitj  sball  not  have  been  eniolled.Q 

It  is  not  necessary  to  describe  Uie  trustees  « 
it  appear  on  the  face  of  the  memorial  that  the 


Ld.  Kenjon  after  Eaaler  T 

The  names  of  all  persons,  agents  as  well  as 
to  whom  the  consideration  is  paid  must  be  set 

Dake  of  Bolton  T.  WUIisma,  ufri' tiffrd.    Tolderr^T. 

Every  trust  relating  to  the  annuity  must  be 

Hood  T.  Burton,  4  Bio.  Ckan.  Ca.  131. 
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(D)  Stfttntes  respecting  pflfBonal  AnnuitiMU  (Enrolmeiit) 

But  it  seems  not  necessary  to  take  notice  of  those  which  aie  not 
created  in  consequence  of  the  annuity.] 
Tolderry  t.  Allan,  6  Tenn  R.  480. 

II  Although  the  words  of  the  act,  17  Geo.  3,  c.  26,  only  require  the 
namra  of  the  parties  to  be  specified,  and  for  whom  any  of  them  are 
trustees,  yet  the  decisions  have  required  the  trusts  of  the  deed  to  be 
expressed,  though  this  doctrine  has  been  repeatedly  disapproved. 

Thus  a  statement  of  the  trust  as  general  for  the  grantee,  when  in  fact 
there  was  a  prior  trust  for  the  grantor  imtil  default  in  payment  of  the 
annuity,  was  held  insufficient 

Taylor  t.  Johnson,  8  Tenn  R.  184. 

So  also,  where  the  trustee  was  described  in  the  memorial  as  ^nomi- 
nated on  the  part  of  the  grantee,"  and  it  appeared  from  the  deed  that 
he  was  a  trustee  both  for  the  grantor  and  grantee,  the  memorial  was 
held  insufficient 

Aakew  t.  Macknthy  1  Ne/w  R.  914. 

So  also,  where  the  deed  contained  a  stipulation  that  the  trustee  should 
permit  the  grantor  to  take  the  rents  and  profits  until  default,  and  in  case 
the  annuity  should  be  in  arrear  sixty  days,  he  might  enter  and  raise 
sufficient  to  satisfy  it,  and  suffer  the  grantor  to  take  the  overplus,  a  me- 
morial stating  the  deed  to  contain  the  usual  powers  of  entry  and  dis- 
tress, and  perception  of  the  rents,  &c.,  for  securing  the  annuity,  was  held 
insufficient 

Deeenfans  t.  O'Brien,  3  East,  R.  S69. 

So  also,  it  is  insufficient  to  refer  generally  to  the  trusts  of  the  deed  as 
ibe  '^trusts  thereby  declared.'' 

Leyceeter  v.  Lockwood,  1  Maale  &  S.  527 ;  and  see  Bradford  v.  Borland,  14  East,  445 ; 
bat  aee  Defaria  v.  Start,  3  Taunt  325;  Blamue  t.  Barfoot,  6  Taunt  504 ;  Browne  t. 
Rose,  6  Taunt.  124. 

It  is  not  necessary  that  the  estates  charged  should  be  specifically  set 
forth  in  the  memorial  where  the  annuity  is  charged  on  all  the  grantor's 
estate  in  a  county,  and  so  stated ;  nor  is  it  necessary  to  state  specifically 
the  powers  in  a  deed,  except  so  far  as  they  create  a  trust,  and  so  are 
brought  within  the  words  of  the  statute  as  to  trustees. 

O'Callaghan  v.  Ingleby,  9  East,  135. 

If  a  bond  be  joint  and  several,  the  memorial  is  insufficient  if  it  state 
it  to  be  several. 

WOley  T.  Cawtfaome,  1  East,  398;  and  see  Coarev.  Giblett,  4  East,  361. 

If  an  annuity  bond  bind  the  grantor's  heirs,  the  memorial  is  not  in- 
m£Scient  for  describing  it  generally,  without  mentioning  the  obUgation 
on  the  heirs. 

Horwood  ▼.  Undeiliill,  10  Best,  193 ;  4  Taunt  346,  8.  C. ;  and  see  Jackson  v.  MO- 
6  Taunt  189. 


If  the  annuity-deed  under  the  17  G.  3,  c.  26,  contain  a  proviso  for  a 
repurchase  by  the  grantor,  the  terms  of  it  must  be  stated ;  and  it  is  not 
sufficient  to  refer  to  the  proviso,  stating  the  annuity  to  be  redeemable  on 
such  terms  as  therein  expressed. 

/Nrfe  Ansell,  1  Bos.  &;  Pull.  82  $  and  see  Booth  ▼.  Drace,  4  Tannt.  252 ;  Tring- 
y.  Bechune,  7  Tbunt  429 ;  Doe  dem.  Mason  v.  Phillips,  5  Mauie  &  S.  369. 
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{D)  Statutes  Twpeotiiig  pena 

But  under  the  53  G.  3,  c  141,*  j 
mentioned  in  the  memorial. 

Yems  T.  Smith,  3  Barn.  It  A.  S06. 

Where  the  grantor  was  required 
£Uiity  for  the  annuity,  and  the  grant 
the  memorial  was  insufficient  for  not 

Ex  parte  Macketisw,  4  Tannt.  333. 

It  is  not  decided  whether  a  fine  i 
by  17  G.  3,c.  26. 

14  East,  493. 

The  assurances  required  hy  the  a 
«ntered  into  by  the  grantor,  or  per* 
annuity ;  and  therefore  a  guarantee  | 
with  the  grantor,  and  for  a  commissi 
not  within  the  act. 

SandiUndBT.  Marsh, SBun.&A.  673;  i 
T.  Hotdia,  i  Term  R.  67B. 

A  lease  deposited  two  years  afte 
teral  security,  does  not  require  enrol 

Ex  parle  Price,  3  Madd.  133. 
[Where  several  annuities  are  payj 
that  purpose,  every  amiuity  must  h 
sufficient  to  describe  it  as  one  annuil 

Hood  T.  Barton,  4  Bro.  Chan.  Ca.  131. 

The  memorial  must  contain  an  ao 
to  the  consideration,  to  whom  and  oi 
mode  and  maimer  of  paying  it.] 

Duke  of  Bolton  t.  Williams,  4  Bro.  Ch.  I 

]|  If  the  consideration  is  paid  by  : 

of  the  principal,  must  be  stated  in  ti 

Dalmerr.Baroud,7TermR.34Bj  Aake 

But  if  paid  to  an  agent  of  the  gi 
since  the  words  of  the  statute  do  noi 

Crawford  v.  Phillips,  3  New  B.  141. 

The  limt  of  payment  is  not  rcqii 
act,  and  is  not  any  further  material  t 
the  value  of  the  <unsideration. 

Coare  t.  Giblett,  4  East,  86. 

And  where  the  consideration  was 
the  grantee  on  a  particular  day,  on  i 
common  agent  of  both  parties,  and ! 
grantor,  this  was  held  a  sufficient 
8tatute.il 

Crawford  T.PhilUpB,9N«irR.  141;  em 

[If  paid  part  in  notes,  a  descript 

dates  and  other  particulars  of  the  no 

Wright  T.  Reed,  3  Term  R.5S4.  |Ben 
Rosws,4Hoo.R.409.| 
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(D)  Statutes  respecting  penonal  Annoities.  (Enrolment) 

jl  But  if  the  value  of  the  notes  has  been  received  in  money  before  the 
execution  of  the  deeds^  it  may  be  stated  as  money. 

Ex  forU  MitcheU,  3  East,  137.|| 

[If  part  of  the  consideration  be  money  previously  lent,  (a)  or  part  of 

it  be  retained  in  satisfaction  of  a  debt,  (A)  or  to  satisfy  the  accruing 

payments  of  the  aniSuity,  (c)  or  part  of  it  be  the  giving  up  a  former 

aDDuit7,(i/)  ^^  ^  ^^^  whole  be  a  judgment  recovered  against  the 

grantor,  (e)  a  memorial  stating  the  payment  generally  is  bad,  for  it  does 

not  disdose  the  transaction  truly. 

fa}  Kiikman  y.  Price,  1  H.  Blausk.  309.  {h)  Shove  ▼.  Webb,  1  Term  R.  739.  (e)  Cox 
T.  Wiifffat,  £.  dS  6. 3 ;  B.  R.  Hunt  on  Annuities,  (i) Washbom  v.  Birch,  5  Term  R« 
473.    It)  Jaqnes  ▼.  Withy,  1  Term  R.  557. 

But  where  the  consideration  has  been  paid  from  time  to  time,  and  has 
been  renewed  for  the  purpose  of  keeping  the  contract  open,  the  gross 
amount  may  be  stated  as  the  consideration.  The  consideration  may  be 
set  forth  merely  by  way  of  recitaL 

ShnoDS  y.  Mortimer,  5  Term  R.  139 ;  Sowerby  t.  Harris,  4  TermR.  494. 

And  it  is  sufficient  to  mention  it  only  once,  though  there  are  several 
deeds  for  securing  the  annuity,  in  each  of  which  it  is  expressed. 
Hodges  Y.  Money,  4  Term  R.  500.] 

J  So  also,  if  the  name  of  the  party  for  whose  life  the  annuity  is 
granted  is  expressed  in  one  of  the  several  securities,  it  is  sufficient  with* 
out  expressing  it  in  the  others. 

Ranger  v.  Earl  of  Chesteifield,  5  Maule  &  S.  S ;  and  see  Baiber  y.  Gamson,  4  Bam* 
&AS83.g 

[But  where  one  of  the  instruments  which  constitute  the  assurance 
does  not  set  forth  the  consideration,  (and  it  is  not  necessary  to  set  it 
forth  in  every  one,)  the  memorial  must  coimect  the  instrument  omitting 
it  with  the  others,  by  so  plain  an  inference  that  it  may  clearly  appear 
to  relate  to  the  same  transaction,  else  such  instruments  will  be  void ; 
and  it  must  be  inferred  from  the  memorial  itself  that  all  the  deeds  are 
oonnected. 

SannderB  v.  Har^jnge,  6  Tenn  R.  9.] 

Where  a  memorial  described  an  instrument  as  an  assignment,  and  it 
appeared  in  fact  to  be  an  under-lease,  it  was  held  sufficiently  described 
in  popular  language. 

Butler  t.  Capel,  2  Bam.  &  C.  351. 

An  annuity  deed  is  properly  described  as  a  *^ grant  of  annuity y^^ 
though  it  contain  an  assignment  of  stock  as  a  security ;  so  also  though 
it  contain  a  release  of  a  former  annuity. 

Bromie  v.  Lee,  6  Bam.  &  C.  689 ;  Crowther  y.  Wentworth,  6  Bam.  &  C.  366. 

It  is  not  necessary  that  the  annuity  deed  should  be  executed  by  all 
the  parties  to  it  before  the  memorial  is  enrolled,  pursuant  to  53  6.  3,  c 

141,  §  2. 
Bnckridge  ▼.  Flig^ht,  6  Bam.  &  C.  49. 

By  the  53  G.  3,  c.  141,  the  memorial  must  contain  the  description 
and  places  of  residence  of  the  witnesses  to  the  annuity  deed ;  and  there* 
fore  where  the  subscribing  witness  to  a  warrant  of  attorney,  given  as  a 
ooilateial  security  for  an  annuity,  was  described  as  C.  IL»  derk  to  W.  A. 
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(B)  StatBtM  reapectii);  penoul  Anniiit 
of  Great  M.  Street,  in  the  county  of  M.,  it  wa 
did  not  reside  in  Great  M.  Street 

Duwin  T  Lincoln,  5  Bam.  liK-iU;  Smith  t.  Pi 
Tide  7  Moo.  382;  1  Bing.  77;  3G.  4,c.93. 

So  where  the  memorial  described  one  of  tl 
only  of  his  Christian  name,  it  was  held  insufi 

Cbeek  T.  JeSeriea,  3  Bun.  &  C.  1  j  tnd  Bee  HetetU 

If  the  witnesses  to  the  deed  are  accurately 
it  is  sufficient,  though  they  did  not  see  the  pa 

Flight  T.  Buckcddge,  3  Bing.  915  j  and  we  3  Boa.  t 

Now  by  the  3  G.  4,  c.  92,  it  is  enacted  ai 
or  other  description  of  the  subscribing  witnes 
bond,  instrument,  or  other  assurance,  whei 
charge  is  granted,  is  required  in  the  memo 
such  witness  or  witnesses. 

By  53  G.  3,  c.  141,  §  4,  it  is  enacted,  thai 
strument,  or  other  assurance,  whereby  any  ai 
from  and  aAei  the  passing  of  this  act,  be  \ 
granted,  for  one  or  more  life  or  hves,  or  for  ai 
estate,  determinable  on  one  or  more  life  oi 
persons  to  whom  such  annuity  shall  be  gn 
•hall  not  be  entitled  thereto  beneficially,  the  : 
son  or  persons  who  is  or  are  intended  to  ta 
shall  be  described  in  such  or  the  like  manner 
in  the  enrolment;  otherwise  every  such  c 
assurance,  shall  be  null  and  void. 

|3.  Of  vacating  and  tdHng  aaii 

[By  the  17  G.  3,  c.  26,  §  3,  it  is  enacted,  * 
ment,  or  other  assurance,  whereby  any  an 
firom  and  after  the  passing  of  this  act,  be  ^ 
granted;  the  consideration  really  and  boru 
money  only,(a}  and  also  the  name  or  names 
whom  and  on  whose  behalf  the  said  consid 
shall  be  advanced,  shall  be  fully  and  truly 
words  at  length ;  and  in  case  the  same  shall 
forth  and  described,  every  such  deed,  &c,  »i 
intents  and  purposes." 

(a)  The  pajmenC  of  part  of  ihs  mone;  to  a  third  pe 
for  the  redemptioa  of  a  fonnec  annai^,  was  holdra  no 
aideiation.  iLr  lurb  Palloo,  5  Term  S.  383.  Addx 
■old,  aeems  to  be  a  good  part-conBideiation.  ShoTi 
Whether  a  jadgment  recoTered,  Jaqaeg  t.  WiEhr,  1 1 
a  fonnsr  amiuit;,  be  a  good  conaideiHlion  t  ^  pm 
of  Bolton  T.  WilUams,  1  Bio.  Ch.  R.  397.  It  is  not 
Hon  in  more  than  one  of  the  inBtruments  which  com 
Money,  4  Term  R.  SOO.] 

II  The  court  set  aside  the  securities  for  an  i 
the  consideration-money  did  not  belong  to  'H 
but  to  C,  and  that  the  name  ai  the  person  o 
▼as  paid  was  not  truly  set  forth  in  the  receif 
tfam-money  and  the  annuity  as  his  own. 

WiDiam  t.  HoaUn,  S  TMwt.  436.| 
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(D)  Statates  iMp^cting  penonal  AiuKiilM*  (Seltmg  aside.) 

[&  4  enacts,  ^  That  if  any  part  of  the  consideration  shall  be  returned 
to  the  person  advancing  the  same,  or  in  case  the  consideration  or  any 
part  of  it  is  paid  in  notes,  if  any  of  the  notes  with  the  privity  and  con- 
sent of  the  person  advancing  the  same,  shall  not  be  paid  when  due,  or 
shall  be  cancelled  and  destroyed  without  being  first  paid,  or  if  the  con* 
siijieration  or  any  part  of  it  is  paid  in  goods,  or  if  any  part  of  the  con* 
slderation  is  retained  on  pretence  of  answering  the  future  payments  of 
the  annuity,  or  any  other  pretence ;  in  all  and  every  of  the  aforesaid 
cases  it  shall  and  may  be  lawful  for  the  person  (6)  by  whom  the  annuity 
or  rent-charge  is  made  payable,  to  apply  to  the  court  in  which  any 
action  (c)  is  brought  for  payment  of  the  annuity  on  judgment  enterea, 
by  motion,  to  stay  proceedings  on  the  judgment  or  action ;  and  if  it 
shall  appear  to  the  court  that  such  practices  as  aforesaid,  or  any  of 
(hem,  have  been  used,  it  shall  and  may  be  lawful  for  the  court  to 
order  the  deed,  bond,  &c.,  to  be  cancelled,  and  the  judgment,  if  any  has 
been  entered,  to  be  vacated." 

(6)  But  this  relates  only  to  the  particolar  prorisions  of  this  seotion.  On  a  defect  in 
Afl  memorial,  any  person  may  apply  to  the  oonrt  Saunders  v.  Hardinge,  5  Term  R.  9. 
(e)  The  entering  up  judgment,  oreren  givinpf  a  warrant  of  attorney  to  enter  up  judgment 
ID  any  court,  is  sufficient  to  give  that  court  this  summary  jurisdiction.  Haynes  r.  Hare, 
1 H.  BlacL  669 ;  ExparU  Chester,  4  Term  R.  694.] 

(This  section  is  held  not  imperative  on  the  court,  as  the  words  (unlike 
those  in  the  three  preceding  sections)  are,  '4t  may  be  lawful  fox  the 
court  to  order  the  deeds  to  be  cancellea,''  &c.;  it  is  discretionary  in  the 
eoiut,  either  to  vacate  the  securities  in  case  of  a  violation  of  the  section, 
or  to  do  so  on  particular  terms,  or  to  refuse  to  do  so,  according  to  the 
citcninstances  of^  the  case ;  and  so  also  as  to  the  sixth  section  of  the 
58  G.  3,  c.  141,  which  is  a  transcript  of  the  above  clause.  The  words 
of  the  sections  import  on  the  face  of  them  to  refer  to  cases  where 
improper  practices  exist,  and  they  give  the  court  a  discretionary  power 
to  examine  whether  unfair  advantage  has  or  has  not  been  taken  of  the 
grantor. 
Ginilestone  ▼.  Allan,  1  Bam.  &  C.  61 ;  3  Dow.  &  R.  160;  and  see  1  Taunt  373. 

Tlierefore,  where  part  of  the  consideration-money  bad  been  deposited 
ffl  the  hands  of  the  grantee's  attorney  till  certain  houses,  out  of  which 
the  annuity  was  granted,  should  be  completed,  but  it  appeared  that  the 
money  deposited  had  all  been  paid  over  to  the  grantee  in  a  short  time 
after  the  date  of  the  deeds,  and  there  was  no  fraud  in  the  transaction, 
tbe  court  refused  to  set  aside  the  annuity;  since  this  was  not  a  fraudu* 
lent  retainer  contemplated  by  the  act. 

Bober  T.  Gamson,  4  Bam.  ii  A.  261. 

So  where  A,  an  attorney,  purchased  an  annuity  of  B,  and  having 
paid  the  consideration-money,  received  from  B  the  amount  of  a  bill  for 
business  done,  including  by  mistake  a  charge  for  searches  for  incum- 
brances, which  search  had  never  been  made,  it  was  held  that  the  pay- 
ment of  this  charge,  so  inadvertently  made,  was  not  a  return  of  the 
consideration-money  within  the  meaning  of  the  fourth  section  of  17  6. 
3,0.26. 
Rurd  V.  Giidlestone,  6  Taont.  8 ;  1  Marsh.  407 ;  and  see  6  Term  R.  597. 

And  where  the  attorney  of  the  grantor,  at  the  time  of  payment  of  the 
purchase-money,  takes  and  keeps  an  unreasonable  part  of  it  for  the 
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(D)  StttutM  respeetiay  personal  Am 
expenses  of  the  deed,  this  is  not  a  grour 
aside  the  annuity;  the  attorney  having  n 
Mooiham  r.  How,  T  Taunt.  S96. 

But  where  the  agent  of  the  grantee  r 
expenses  of  preparing  the  deeds,  and  a  fi 
to  answer  the  first  year's  payment  of  the 
Pleas  set  aside  the  deeds  against  a  surety 
that  this  was  an  illegal  retainer.  And  th 
although  the  grantee  alleged  he  had  g 
ignorant  of,  the  retainer. 

Hence  t.  HammoDd,  6  Moo.  491 ;  Williamson 
ud  see  1  Bing.  237;  8  Moo.  303;  9  Biag.  370. 

So  also,  where  910^.,  the  consideration-] 
who  immediately  returned  it,  except  1/., 
and  160^.,  which  the  attorney  who  nego 
his  trouble,  the  court  set  aside  the  aimuil 

Henry  v.  Taylor.  3  Bing.  177;  and  see  Finley 
T.  Silberaehildt,  4  Bing.  36. 

Where  the  grantor  of  an  annuity  ha 
grantee  paid  a  half-yearly  instalment  foi 
deed  required,  it  was  held  not  to  avoid  tJ 

JackionT.  Ld.  MilBington,  eTaunt.  169. 

17  G.  3,  c.  66,  §  5,  enacts,  that  a  partii 
clerk  of  the  enrolments  in  Chancery,  an 
enrolled  in  order  of  lime,  as  it  shall  be  1 
and  time  of  bringing  the  memorials  into 
the  roll.     It  also  appoints  the  fees  of  the 

§  6  enacts  that  all  contracts  for  the  pui 
^lall  be  void,  and  incapable  of  confirmat 
of  age :  and  makes  the  procuring  or  so 
life -annuity,  or  to  promise,  or  otherwis 
comes  of  age,  an  indictable  misdemeano 
prisonment :  as  does  §  7,  the  asking,  der 
cltor  oT  other  person  of  more  than  ICU.  p< 
be  advanced  on  any  life-amiuity. 

By  the  act  53  G.  3,  c  141,  we  have  » 
26,  is  repealed,  except  as  to  annuities  g 
of  the  act ;  but  the  principal  provisions  o 
re-enacted  by  the  latter,  with  some  addil 

By  §  2,  the  time  for  enrolment  is  enla 
of  memonal  is  given. 

By  §  3,  it  is  provided,  that  if  any  sucl 
for  me  benefit  of  any  company  exceediii 
of  granting  or  purchiising  annuities,  it  shi 
by  their  usual  firm  or  name  of  trade. 

§  4  enacts,  that  where  the  person  to 
shall  not  be  entitled  thereto  beneficially, 
to  take  it  beneficially  shall  be  described 
deed  or  instnmieat  shall  be  null  and  vm 

(For  §  5,  see  anti,  p.  SSI.) 

§  6  is  to  the  same  ^ect  as  §  4  of  the  I 
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(D)  Statutes  tes^peoAng  peraooal  AmittitMa    (Settbg,  aside.) 

$  7  is  to  the  same  effect  as  §  5  of  the  fonner  act. 

§  8  is  to  the  same  effect  as  §  6  of  the  former  act* 

$  9  is  to  the  effect  of  §  7  of  the  former  act 

[Where  the  securities  are  made  absolutely  void  by  the  atatate^  ft 
stranger  may  take  advantage  of  any  irregularity;  and  therefore  where 
a  fieri  facias  issued  against  a  person  in  possession  of  goods  under  a 
deed  given  inter  alia  in  consideration  of  an  annuity,  it  was  holden  that 
the  sheriff,  having  notice  that  the  annuity  was  not  registered,  was  justi- 
fied in  returning  nulla  bonSi, 

Croseley  t.  Arkwright,  2  Term  R.  603 ;  and  see  5  Tenn  R«  9. 

And  where  the  contract  is  avoided  merely  for  irregularity,  the  consi- 
deration-money may  be  recovered  back  from  the  grantor ;  whether  such 
consideration  be  wholly  in  money,  or  for  a  debt  antecedently  due  for 
goods  sold.  But  qu.  as  to  goods  scdd  at  the  time  of  granting  the 
annuity? 

ShoYe  T.  Webb,  1  Tenn  R.  732.] 

I  If  the  grantor  has  commtmicated  to  the  grantee  that  thei^are  defects 
in  (he  memorial,  and  has  treated  for  a  compromise  on  the  ground  of  the 
annuity  being  void,  the  grantee  may  maintain  an  action  for  money  had 
and  received,  although  the  grantee  neither  deqiands  payment  of  the 
ftrrearsy  nor  tenders  new  securities,  nor  delivers  up  the  old  ones  before 
lie  sues. 

WateiB  V.  Maasell^  3  Tannt.  56. 

And  where  the  grantor  sets  aside  the  securities,  the  grantee  may 
recover  back  the  consideration-money,  as  money  had  and  received, 
although  a  bond  was  given  for  securing  the  annuity,  which  is  not  set 
aside ;  he  is  not  obliged  to  sue  on  the  bond. 

Seufield  v.  Gowlaod,  6  East,  241. 

When  the  grantee  of  an  annuity  set  aside  for  a  defective  registry 
brings  an  action  for  money  had  and  received  to  recover  back  the  consi- 
deration, the  grantor  may  set  off  the  payments  in  respect  of  such 
annuity,  though  for  iiM>re  than  sLs  years,  unless  the  j^aintiff  r^ly  the 
statute  of  Umitationa. 
Hiehsv.  Hides,  3  East,  16;  4  Esp.  )9e;  and  tee  1  Tannt.  690. 

Where  the  grantee  has  regularly  received  the  annuity  during  his  likfe^ 
Us  ezecator  eamiot  sue  for  fite  consideration^noney,  on  the  ground  that 
no  memorial  was  enrolled ;  as  the  contract  was  not  tticseby  void,,  but 
only  voidable. 
DaTts  V.  Bryan,  6  Barn.  &  C.  65f  .|| 

[An  action  for  money  had  and  received  for  this  purpose  earnim  be 
maintairfed  against  a  surety  who  has  in  fscX  never  receive^  any  part  of 
the  consideration,  though  he  join  with  the  principal  in  signing  a  receipt 
for  it 

Stratton  t.  Rastall,  %  Tearm  R.  36^,  jierBaRer  and  6it)ee,  J.,  eentrit  Asknraf,  J.] 

I  Where  iipon  the  giant  of  aoi  amxuity  the  agent  who  negotiateef  it,  ae 
between  the  grantor  and  grantee,  was  appointed  trustee  and  receiver  of 
the  rents  of  the  estate  of  the  grantor  on  which  it  was  charged,  and  after- 
wards advanced  money  to  the  grantee  out  of  his  own  funds,  in  antici- 
pation of  such  rents,  and  debited  the  grantee  with  the  usual  commission 
charged  by  him  on  annuity  payments ;  it  was  held,  that  on  the  eventual 

Vol.  I. — 37  2  B 
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(E)  HlaceUueou  Ctaea, 
faQore  of  the  securities  and  insolrency  of  the  grant 
not  treat  such  an  advance  as  a  mere  loan,  but  that  i 
payment  made  to  the  grantee  in  liquidation  of  the  an 
and  thai  the  latter  could  only  issue  execution  for 
due,  after  deducting  the  sum  advajiced  and  receivet 
agent 

CuToll  T.  Goold,  1  Bing.  171  i  T  Hoo.  GSl ;  and  sm  1  Bii^. 

A  party  oudawed  in  K.  B.  in  an  action  to  recov 
annuity,  cannot  be  hea^  in  G.  P.  to  move  to  set  asi 

Lonkw  V.  Holbmch,  4  Bing.  419.| 

[As  to  the  extent  of  the  smnmary  juhsdictioa  o 
couits  in  questions  on  this  act,  sees  Ves-jun.  154}  4 

lt(E)  HiweUuMOOS  Cue*. 
1.  When  tie  Annuity  it  to  tommmet. 

An  annuity  given  without  particular  instructions  i 
of  the  year.  But  on  annuity  bequeathed  to  a  wife, 
or  in  any  other  way  she  may  wish,"  was  ordered 
Jy.  (fl)  An  annuity  was  bequeathed  to  be  paid  on  ti 
every  year ;  the  testator  died  on  the  first  of  Septe 
was  apportioned,  and  was  directed  to  be  paid,  pro 
March  following  the  testator's  death,  (b) 

[o)  Hall  T.  Hall,  3  M'Cord,  Ch.  B.  281.  (4)  Waring  t.  Pun 
Me  I  Sim.  &  StQ.  390 ;  Ex  parte  Rutledgs,  Hup.  Eq.  K.  6S ;  1 

3.   When  the  Atynuity  it  to  dderminc. 

Testator  bequeathed  to  his  wife  an  annuity  "duri 
and  life :"  on  her  marriage  the  legacy  ceased,  accon 
tentton,  but  this  being  in  terrorem,  and  against  t\ 
in  restraint  of  marriage,  it  was  held,  she  was  enti 
during  her  life,  (c)  An  annuity  charged  on  real  esb 
estate  descends  to  the  annuitant,  held,  that  the  one-l 
is  merged  by  the  descent  cast.{d)  When  an  am 
bond,  the  death  of  the  annuitant  before  the  day  of  ] 
annuity,  (e) 

(<)Panaaa  v.  Wbalow,  6  Maaa.  169,  (d)  Jsnlimi  t.  Van 
(e)  Manning  y.  Randolpb,  1  Sonth.  114. 

3.  SotB  prineipal  to  be  leatred. 

On  a  bequest  of  an  annuity  to  one  for  life,  the  exi 
retain  so  much  of  the  principal,  as,  at  the  rate  of  sia 
produce  the  sum,  and  to  give  security  for  restoring  it 
tees  on  the  death  of  the  annuitanL(a) 

(a)  Lots  t.  Lore,  3  Hajw.  14.  See  SanndeiaDn  v.  Steam*, 
parte  Jamea,  fi  Vm.  706;  t  Hovend.  Supp.  to  Vea.  jun,  431 ;  nt 
4Vm.763j  lH(>TeDd.Snpp.toVea.jnn.  368;  DanuT.WBtt 
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An  appeal  is  the  party's  private  action,  seeking  revenge  for  the  injury 
done  him,  and  at  the  same  time  prosecuting  for  the  crown,  in  respect  of 
the  offence  against  the  public. 

[It  is  derived  from  the  French,  "  appeller^"  the  veib  active,  which  signifies  to  call 
upon,  sammon,  or  challenge  one;  and  not  the  verb  neuter,  which  signifies  the  same  as 
the  ordinary  sense  of  **  appeaP^  in  English.  4  Black.  Com.  319.]  {See  3  Wils. 
Works,  142.} 

Though  this  he  a  legal  suit,  and  therefore  to  be  carried  on  in  a  reason- 
able way,  yet  as  none  of  the  statutes  of  amendment  or  jeofail  extend 
to  it,  the  utmost  exactness  is  required  in  the  proceedings,  especially 
where  the  life  of  a  man  is  brought  into  danger ;  but  as  the  nice  distinc- 
tions made  and  allowed  of  in  the  several  kinds  of  appeals,  are  accurately 
treated  of  by  Mr.  Serjeant  Hawkins,  it  may  be  sufficient  to  set  down 
here  what  seems  to  have  been  most  materially  said  by  him  relating  to 
appeals  under  the  following  heads. 
9  Hawk.  P.  C.  333. 

II  By  the  59  G.  3,  c.  46,  reciting  that  appeals  of  miurder,  treason, 
felony,  and  other  offences,  and  the  mode  of  proceeding  thereon,  have 
been  found  to  be  oppressive,  and  the  trial  by  battle  is  a  mode  of  trial 
unfit  to  be  used ;  it  is  enacted,  that  after  the  passing  of  the  act,  all  ap- 
peals of  treason,  murder,  felony,  or  other  offences,  shall  cease,  deter- 
mine, and  become  void ;  and  that  it  shall  not  be  lawful  for  any  person 
or  persons,  at  any  time  after  the  passing  of  the  act,  to  conmience,  take, 
or  sue  any  appeal  of  treason,  murder,  felony,  &c.,  but  that  all  such  ap- 
peals shall  be  utterly  abolished ;  and  it  is  further  enacted,  that  after  the 
passing  the  act,  in  any  writ  of  right  then  depending  or  thereafter  to  be 
instituted,  the  tenant  shall  not  be  received  to  wage  battle,  nor  issue  be 
joined  or  trial  had  by  battle,  in  any  writ  of  right 

This  wholesome  statute  was  passed  in  consequence  of  the  case  of  Ashford  v.  Thornton, 
1  Bam.  &  Aid.  405,  where  this  proceeding  was  resorted  to.  See  the  proceedings  stated 
at  length  in  the  reportQ 

(A)  Of  the  different  Kinds  of  Appeals:  And  herein, 
1.  ff  an  Jlppeal  tf  Death. 
8.  Of  Ajipeak  cf  Larceny. 

3.  Of  an  .appeal  of  Bapt. 

4.  Of  an  Appeal  of  Mayhem* 

(B)  In  what  Coorts  an  Appeal  may  be  bnmght. 

(C)  IVho  may  bring  an  Appeal. 

(D)  Within  what  Time  an  Appeal  most  be  brought 
(E^  In  what  County  an  Appeal  must  be  tried. 

(F)  How  the  Appellant  is  to  appeal  and  prosecute. 

(6)  The  Form  of  the  Writ,  and  for  what  Faults  it  may  be  abated. 

(H)  Tlie  Form  of  the  Declaration. 

(I)  What  may  be  pleaded  in  Bar  to  an  Appeal. 

(K)  How  the  Appellant  is  to  be  punished  for  a  &lse  Appeal* 
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(A)  Of  the  difleiant  Kinds  of  Appe 

There  were  anciently  several  kinds  of  appeal 

at  this  day,  as  appeals  of  treason,  which  might  I 

liament  and  other  courts  of  law,  as  well  as  be: 

marshal,  and  were  determinable  by  battle. 

S  iDBt  133 ;  Bract  1 18 ;  S  Hawk.  P.  C.  239. 

But  appeals  before  the  parliament  are  taken 

and  those  before  other  law  courts  are  become  ob: 

3  lost.  133.  (a)  Bat  as  to  the  jurisdiction  of  the  conMa 
to  treaaoDS  coniTnilted  oat  of  the  realm,  it  eeems  to  eontini 
■erenth  year  of  CharieBlheI^rat,anappealof  IreaaonBuppoi 
sea,  was  actually  commenced  before  Uie  constable  and  man 
cient  proof  to  clear  the  truth,  awaided  that  a  duel  should  be 
foi  the  final  deienniQatian  of  the  matter.  Rushworth's  CoUt 
btftmoea  Dooald  Lord  Rsa  aitd  David  Ramsaj,  Esq. 

Appeals  rfe  pace,  de  piagis,  and  de  imprisona 
and  have  been  turned  to  actions  of  trespass  for  n 
past ;  also  the  whole  learning  of  appeals  of  arso 
this  day. 

4Iiut.lSS;  Co.LiL  1S6.    (A)  Co.  Lit.  288,  a. 

The  kinds  of  appeals  therefore  that  seem  to  req 
at  this  day,  are  those  of  death,  larceny,  and  n 
appeals,  and  that  of  mayhem,  which  is  cooside: 
therefore, 

i.  (^ an  J^pptal  tf  Dealh, 
Ab  appeal  of  death,  which  is  now  chiefly  in  us 
which  the  law  gives  a  wife  against  her  husband' 
heir  at  law  against  one  who  kills  his  ancestor,  \ 
the  subject}  the  king  cannot  pardon ;  but  as  the  si 
in  the  following  part  of  this  head  more  paiticuJ 
of  appeal,  it  seems  needless  to  insert  them  here. 

3.  Of  Jpptak  <f  LoTtat^. 
An  appeal  of  larceny  in  an  acHon  which  a  p 
may  bring  against  the  felon,  in  which  there  shall 
goods,(c)  and  the  offender  to  suffer  such  punishm 
victed  at  the  suit  of  the  king. 


In  every  appeal  of  larceny  it  is  necessary  to  set 
were  that  were  stolen,  and  what  the  price  of  thee 
words /e/onicS  cepit  be  made  use  of. 

9  Hawk.  P.  C.  358.  (i)  But  2  Hawk.  P.  C.  958.  "niii 
,  for  any  other  purpose  (1^  to  ehow  that  tiie  orime  arnomi 
awerlaiii  the  goods,  in  order  thereby  the  beitsi  to  entitle  the 

They  who  are  robbed  of  goods  in  which  they  h 
as  churchwardens,  carriers,  &c.,  may  maintain  i 
and  may  either  bring  it  generally  for  their  own 
for  the  goods  of  J  S,  &c,  in  their  custody. 

9  Hawk.  P.  C.  U6.     (e)  Koilw.  TA,  pi.  7. 
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(B)  In  what  Conrta  an  Appeal  may  b«  brooght 
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3.  Of  an  Jppeal  of  Etqte. 

By  the  common  law,  any  virgin,  wife,  or  widow,  might  bring  an 
appeal  of  rape  against  one  who  had  ravished  her,  though  she  were  his 
nief ;  but  a  lawful  wife  could  never  bring  such  appeal  without  her 
husband;  and  by  the  common  law  the  ravisher  was  to  suffer  death. 
3  Inst  180;  Co.  Lit.  123. 

But  by  the  statute  of  Westm.  1,  c.  13,  the  offence  of  committing  a 

rape  was  reduced  to  a  trespass,  and  punishable  in  the  same  manner 

with  other  trespasses,  till  the  making  of  the  statute  of  Westm.  2,  c.  34, 

by  which  it  is  enacted,  that  whoever  ravishes  any  woman^  where  she 

did  not  consent  be/ore  or  after^  shall  have  judgment  of  life  and  mem^ 

ber;  and  though  she  do  consent  after j  he  shall  have  judgment  \f  at' 

tainted  at  the  king^s  suit;  but  it  is  observable,  that  this  statute  does 

not  restore  the  old  common  law  in  relation  to  such  appeals,  at  it  would 

have  done  if  it  had  only  repealed  the  said  statute  of  Westm.  1,  but 

makes  a  new  law  concerning  them ;  whence  it  follows,  that  all  appeais 

of  rape,  which  are  impliedly  given  by  this  statute,  must  conclude  contra 

formam  statuti. 

S  Hawk.  P.  C.  953. 

4.  Of  an  Appeal  of  Mayhem. 

An  appeal  of  mayhem  lies  for  any  hurt  done  to  a  man's  person, 
>  whereby  he  is  rendered  less  able  in  fighting  to  annoy  others  or  defend 
himself 

Hob.  134;  SJoqm,90S. 

In  this  action  the  words  felonich  mayhemavit  are  necessary,  though 
the  defendant  is  not  subject  to  the  loss  of  member. 

Vide  3  Hawk.  P.  C.  336. 

(B)  In  what  Courts  an  Appeal  may  be  brooght 

AVPBAI.S  are  commenced  either  by  writ,  which  is  an  original  out  of 
Chancery,  returnable  in  the  King's  Bench  only,  or  by  bill. 

9  Hawk.  P.  C.  333. 

Appeals  by  bill  may  be  sued  in  the  King's  Bench  against  any  person 
in  actual  custody,  or  by  having  bail  filed  for  him  there,  {a) 

Cio.  Eliz.  605.  (a)  But  not  against  one  who  is  mainprised  de  die  in  diem,  Cro. 
Eliz.  694 ;  2  Hawk.  P.  C.  333 ;  and  note.  That  if  the  ap[>ellee  be  arraigned  and  tried 
the  same  tenn,  there  is  no  necessi^  to  file  a  bill  against  him.  Jones,  435 ;  Cro.  Car. 
539 ;  Roll.  Abr.  536.  Bat  vide  Skin.  634,  pi.  3,  where,  notwithstanding  the  court 
ordered  a  roll  to  be  made,  and  a  copy  of  it  to  be  deliyered  to  the  appellee,  and  gave  him 
a  daj  to  plead. 

If  a  man  be  brought  into  court  either  by  a  void  writ  of  appeal,  or  by 
a  voidable  one,  which  is  afterwards  abated,  he  may  be  arraigned  by 
bill  in  custodid  mareschalli. 

9  Hawk.  P.  C.  333 ;  Skin.  634.    Vide  Cro.  Elii.  605,  695. 

A  bill  of  appeal  lies  before  justices  of  eyrcy  and  before  justices 
specially  assigned,  and  before  justices  of  jail  delivery,  and  for  the  same 
reason,  as  some  say,  before  justices  of  assize ;  who  by  the  purport  of 
several  statutes  are  authorized  to  deliver  jails  without  any  special  com- 
inission  against  any  prisoner  in  the  jail,  which  they  are  to  deliver,  or  as 
^  is  genera%  holden,  against  a  person  whom  they  have  bailed. 

3b2 
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(C)  Who  may  brin) 

Vide  3  Hawk.  P.  G.  333,  and  the  aolhoritiea 

and  coTOoer,  and  appeals  of  feloniea  done  oal 

marehal,  vide  S  Hawk.  P.  C.  157;  and  that  thi 

peace.    lb. 

If  some  of  the  accomplicea  only  b( 
against  all,  which,  after  the  txial  of  thoB 
into  the  King's  Bench,  where  the  rest  i 
3  Hawk.  P.  C.  933. 

(C)  Who  may  brin, 

Am  infent  may  bring  an  appeal,  (a 
guardian,  and  shall  be  nonsuited  upon 
at  a  day  whereon  he  b  demandable ;  1 
and  says,  that  he  will  relinquish  the  su 
tinue  it,  the  court  may  discharge  him  s 

Moor,  461;  H.  P.  C.  183;  II  Hod. 916;  9 
an  appeal  lies  against  an  infaot.  H.  P.  C.  18&j 

Bat  an  idiot,  or  person  bom  deaf 
treason,  or  f^ony,  or  outlawed  in  a 
attainder  or  outlawry  continues  in  foio 
soever. 

H.  P.  C.  163;  S  Hawk.  P.  C.  940. 

The  wife  only  (unless  she  had  a  shi 
^all  be  brought  by  the  heir)  can  bri 
husban(L(A)  but  she  must  have  been 
tried  by  the  bishop's  certificate. 

Vide  tit.  Soron  and /bnc,  9  Inst  68.  (6)T] 
fane  corert,  ride  9  Hawk.  P.  C.  S47. 

Also  a  woman  divorced  from  her  hii 
tence,(c}  cannot  maintain  an  appeal 

9  Hawk.  P.  C.  U3.  (c)  For  IhU  at  least  is  io 
hare  an  appeal  de  merU  marili  initr  braekia  ntt 
S49 ;  Tide  3  Inat.  68. 

But  a  wife  who  elopes  &om  her  hti 

tainted  of  high  treason,  may  have  an  a 

a  wife  cannot  have  dower,  for  the  stati 

those  cases,  say  nothing  as  to  her  right 

3  Hawk.  P.  C.  343. 

If  the  wife  take  another  husband  eiti 
she  puts  an  end  to  it  forever ;  and  if  si 
cannot  pray  execution. 

S  Hawk.  P.  C.  343.  (d)  Bat  whether  the  < 
him  either  ac  qffido,  oi  at  least  at  the  demand  ol 

For  the  death  of  an  ancestor  who  I 
brii^  an  appeal,  and  such  heir  must  hi 
he  must  be  heir  general  {g)  according  t 
and  also  heir  male,  (k)  a^  in  his  coun 
the  deceased. 
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EngVttb  for  the  death  of  his  father;  and  if  the  deceased  have  two  sons  at  the  time  of  his 
decease,  the  eldest  attainted  of  treason,  neither  of  them  can  bring  the  appeal.  Co.  Lit.  8 ; 
Leon.  336;  Dyer,  50.  (A)  This  depends  upon  Magna  Charta,  which  ordains  that  none 
^  shall  be  imprisoned  on  the  appeal  ol  a  woman  for  the  death  of  any  but  her  husband ;  and 
fheteSon  if  she  brings  such  appeal,  the  court  ex  officio  will  abate  the  writ;  but  no  other 
appeals  by  women  aie  excepted,  besides  the  appeal  for  the  death  of  an  ancestor.  8  Hawk. 
P.  C.  243, 244. 

If  an  heir  die,  pending  an  appeal  commenced  by  him,  it  seems  agreed 
that  DO  other  heir  can  proceed  in  such  appeal,  or  commence  a  new  one; 
and  it  seems  the  stronger  opinion,  that  if  the  right  of  bringing  an  appeal 
be  once  vested  in  an  heir,  who  dies  without  bringing  any,  the  right  of 
appeal  is  gone  forever ;  and  if  an  heir  die  after  judgment  given  against 
the  appellant,  it  is  questionable  whether  his  heir  can  sue  execution. 

Vide  2  Hawk.  P.  C.  344 ;  Ld.  Raym.  434,  557. 

(D)  What  Time  an  Appeal  must  be  brought 

'Bt  the  statute  of  Gloucester,  cap.  9,  (which  has  been  construed  to 
extend  only  to  appeals  of  death,)  an  appeal  shall  not  be  abated  for 
default  of  fresh  suity  if  the  party  sue  unthin  the  year*and  day  after 
the  deed  done^  the  computation  whereof,  as  the  law  is  now  settled,  shall 
be  made  not  from  the  day  when  the  wound  was  given,  but  from  the  day 
when  the  party  died ;  also  the  year  and  day  shaU  be  computed  from  the 
beginning  of  the  day,  and  not  from  the  precise  time  when  the  death 
happened,  because  regularly  no  fraction  shall  be  made  of  a  day. 

9  Inst  330;  3  Inst  53;  4  Co.  43,  b ;  3  Hawk.  P«  C.  341 ;  3  Salk.  38;  Ld.  Raym. 
91,33;  11  Mod.  70,  pL  9. 

An  appeal  of  rape  may  be  brought  in  any  reasonable  time,  the  judg- 
ment whereof  lies  in  the  (a)  discretion  of  the  court ;  for,  as  has  been 
said,  the  above  statute  of  Gloucester,  cap.  9,  extends  only  to  appeals  of 
death. 

9  Hawk.  P.  C.  3.    (a)  So  of  appeal  of  larceny.  3  Hawk.  P.  C.  347. 

(E)  In  what  County  an  Appeal  must  be  tried. 

All  appeals  are  local  actions,  and  regularly  to  be  tried  in  the  county 
▼herein  the  offence  was  committed. 
Dyer,  38* 

But  it  is  said,  that  if  a  person  had  died  in  one  coimt^  of  a  wound 
given  in  another,  the  appeal  might  be  brought  in  either  of  them,  and  the 
trial  be  at  the  bar  by  a  jury  returned  from  the  body  of  each  of  those 
counties;  but  since  the  2  &  3  E.  6,  cap.  2,  which  enacts.  That  the 
party  may  sue  an  appeal  in  the  county  where  the  person  feloni^ 
ously  stricken,  &c.,  shall  die,  kc,  it  seems  the  trial  can  be  from  such 
county  only. 

3  Hawk.  P.  C.  343. 

So  an  appeal  of  larceny  is  a  local  action ;  yet  if  one  rob  me  of  goods 
in  the  county  of  A  and  carry  them  into  the  coynty  of  B,  I  may  (A)  either 
bring  an  appeal  of  robbery  in  the  county  of  A,  or  an  appeal  of  larceny 
in  the  county  of  B. 

Dyer,  39 ;  7  Co.  3 ;  3  Hawk.  P.  C.  347.  (6)  But  if  one  take  me  from  the  county 
ef  A  into  that  of  B,  and  there  rob  me,  he  shall  be  appealed  of  robbery  in  the  county  of 
B  cnly,  for  he  was  only  a  trespasser  in  A,  3  Hawk.  P.  C.  347.  So  in  rape,  if  a  man 
takes  a  woman  by  force  in  one  county,  and  carries  her  into  another,  and  there  ravishea 
her,  the  appeal  shall  be  broo^t  in  the  latter  only.  3  Hawk.  P.  C.  356. 
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(F)  How  the  Appellant  ia  to  sppea 

At  common  law  neither  plaintiff  nor  deC 
ever,  could  make  an  attorney,  (a)  except  in 
by  the  3  H.  7,  cap.  1,  it  is  enacted,  that  th 
of  murder,  {b)  or  death  <tfa  ^an,  where 
common  law  lies  not,  may  make  an  ati 
same,  in  the  said  appeals,  after  they  be  eo 
suit  and  execution  of  the  same. 

3  luL  3I3j  S  Hewk.  P.  C.  257.  f»)  *•  "here  a 
bis  coonction,  and  itie  plEundff  replied  blgainj ;  in  w 
bis  ftttornej,  in  oider  to  procure  the  bishop'*  certiScat 
a  dfjendant  ia  acquitted,  he  maj  appear  \j  attomej 
tbeabetton.  eE.  4, 3,  pi.  5.  (i)CBiiDot  appear  bj 
Cutb.  395. 

But  it  seems  that  the  appellant  camiot  i 
once  appeared  in  proper  person ;  and  that 
appear  or  plead  by  attorney  where  they  (flig 
the  plea,  and  adjourn  the  cause,  it  seems  ths 
because  such  appearance  was  merely  void  i 

Skin.  4B,  pi.  I  {  670,  pi.  9 ;  Caith.  394 ;  Salk.  61. 

The  appellant  may  be  nonsuited  for  not 
at  any  day  of  continuance,  except  a  verdict  1 
in  which  case,  by  the  2  H.  4,  cap.  7,  he  can 

Nof.eS;  Latcb.lT3;  Moer,407;  Cio.  Elix.  465, 

When  an  appeal  is  commenced  in  the  coi 
the  King's  Bench,  the  appellee  is  to  be  arrai 
bill  of  appeal,  and  it  is  not  necessary  to  ex 
in  eustodid  mareachalli;  and  if  the  appella 
cute  his  appeal,  the  appellee  may  sue  out 
whole  matter,  warning  him  to  appear  at  e 
default  on  that  day,  Uie  court  on  demand 
appellant  may  appear  gratis,  and  prosecute 

KolLAlv.  131]  !SBabtr.l9;  Skin.  ff70,  i^.  9;  Ci 

(G)  The  Foot  of  ^e  Writ,  and  for  what  F 

Thb  writ  in  an  appeal  is  an  original  issoi 
able  into  the  King's  Bench  only ;  before  t 
of  Chancery  only  can  supersede  or  set  it  asic 
issued  erronici  or  improvidi,  by  some  erroi 
but  for  any  error  or  defect  on  ttte  lace  of  it 
ia  returned  into  the  King's  Bench. 

Abr.  Eq.  416. 

The  court{a)  ex  officio  will  quash  the  w 
die  face  of  the  writ;  as  where  the  sense 
material  word,  or  where  it  wants  those  won 
appropriated  for  the  description  of  the  otfenc 

3  Hawk.  P.  C.  268.  (a)  But  the  appellant  is  firs 
tU*  he  nmat  do  in  open  covrt  3  Hawk.  P.  C.  31 
3643;  9  Black.  H.  710,  S.  C. 

So,  if  in  a  writ  of  appeal  brought  by  husbai 
is  in  the  name  of  the  wife  only ;  or  if  the  wi 
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(H)  The  FoTm  of  the  Deelamtioii. 

baptism,  or  surname  of  the  appellant  or  appellee  being  under  the  degree 
of  nobility,  it  shall  be  abated. 

S  Hawk.  P.  C. 

Also  tlie  court  will  abate  the  writ  when  the  declaration  varies  from 

the  writ  in  some  material  point,  either  as  to  the  reign  of  the  king,  or  as 

to  the  county  wherein  the  fact  is  laid,  &c. 

Vide  Hawk.  P.  C.  268,  and  where  such  faalts  i;i  the  declanttioii  are  not  fatal,  if  the 
writOD  the  file  be  right.    8  Co.  163,  and  title  Jtmendment  and  J&faiL 

On  the  exception  of  the  party  the  court  will  abate  the  writ ;  as  if  he 
shows  that  there  are  not  fifteen  days  between  the  teste  and  return  of 
the  writ ;  but  this  he  must  do  before  he  has  pleaded  in  chief,  without 
taking  advantage  of  it. 
Sa]k.  63,  pi.  4.    See  Ld.  Raym.  671 ;  1  Mod.  416,  448,  451. 

If  the  writ  or  declaration  mistake  either  the  name  of  baptism,  or  sur- 
name, .or  addition  of  the  appellant  or  appellee,  the  appellee  before 
imparlance  may  plead  it  in  abatement 

Tent  7.    For  t^is  vide  tit.  Msrumer  and  Addiiion  f  and  3  Hawk.  P.  C.  184  to  193. 

But  the  omission  or  insufficiency  of  an  addition  is  salved  by  the 
appellee's  coming  in  and  pleading,  without  taking  any  advantage  of 
sadi  defect,  but  not  by  his  bare  appearance. 

3  Hawk.  P.  C%  375. 

The  defendant  may  at  the  same  time  plead  as  many  pleas  in  abate- 
ment as  he  pleases,  together  with  matter  in  bar,  and  the  general  issue, 
if  he  can  do  it  without  repugnancy ;  and  if  he  be  (a)  suffered  to  plead 
any  such  plea  without  pleading  with  it  the  general  issue,  the  finding 
it  against  him  doth  not  conclude  him  from  pleading  the  general  issue 
afterwards. 

3  Hawk.  P.  C.  376.  (a)  Vide  Garth.  56.  That  he  moat  plead  the  general  iasne  at 
Ae  same  time  that  he  pleads  in  ahatement 

(H)  The  Form  of  the  Declaration. 

The  declaration  must  set  forth  the  offence  with  the  utmost  certainty, 
and  likewise  describe  it  by  such  words  of  art  as  the  law  has  appropriated 
to  the  purpose ;  therefore  if  the  words  fehnie^  in  any  appeal,  murdra- 
tit  in  an  appeal  of  murder,  rapuit  in  an  appeal  of  rape,  eepit  in  an 
appeal  of  larceny,  mayhemiavit  in  an  appeal  of  mayhem,  be  omitted, 
they  cannot  be  supphed  by  any  circumlocution. 

8  Hawk.  P.  0.  358.    Vide  head  of  IndieimenU, 

The  declaration  must  set  forth  in  what  part  of  the  body  the  wound 

was  given ;  and  therefore  if  it  only  says,  that  the  wound  was  given 

circa  pectuSy  it  is  vicious ;  but  it  is  certain  enough  by  showing  that 

the  wound  was  given  in  the  left  part  of  the  belly,  or  of  the  side,  or  in 

the  left  leg,  &c. 

3  Hawk.  P.  C.  359.  Must  show  the  length  and  hreadth  of  the  woond,  if  practicable. 
S  Htwk.  P.  C.  360. 

"By  the  statute  of  Gloucester,  cap.  9.  If  an  appeal  declare  the  deed, 
the  year, (A)  the  day,(c^  the  hour,(rf)  the  time  of  the  king,  and  the 
town(c)  where  the  deea  was  done,  and  with  what  weapon,(^)  it  shall 
stand  in  eflfecf 

(i)  The  year  ia  snffieiently  expressed  by  showing  the  year  of  die  king,  witfaont  adding 
Vol.  L— 38 
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(K)  How  the  Appellant  U  to  be  pnnial 
that  of  the  Lord,  or  saying  that  it  was  in  such  a  ;ei 
3ie ;  3  Hawk.  P.  C.  S64.  (c)  Must  not  only  she 
da;  of  Che  death ;  and  if  done  in  the  night-time,  pro 
a  niiatake  of  the  day  is  not  roateriai  on  eridenc 
horam  priraam  Bufficient.  3  Hawk.  P.  C.  26S;  C 
the  hour  on  evidence  is  not  material,  (e)  If  a  plac 
intend  it  a  vill,  unless  it  be  mentioned  with  some 
Q  Hawk.  P.  C.  265;  Skin.  554 ;  Carth.  333.  B 
materiel,  so  as  the  fact  be  pioved  anywhere  withi 


{fO  If  it  were  bj  other  means,  as  by  pusoning,  d 
like,  Ibe  cireuinslances  must  be  special!;  sat  forth ; 
one  weapon,  and  the  evidence  of  killing  with  anol 


(I]  What  niaj  be  pleaded  in  Bi 

If  the  appellant  wants  any  oi  those  rei 
person  who  brings  an  appeal,  it  will  be  a 
was  never  lawfully  married,  that  A  B  is  h 
lant,  &c. 

S  Hawk.  P.  C.  379. 

^uterfoiis  convict  of  manslaughter  is 
murder  for  the  same  killing. 

Garth.  IT.  Where  the  appellee  pleaded  that  b« 
eooYicted  of  moDBltughter,  and  preyed  hie  clergy,  n 
Vide  3  Mod.  101;  Caith.  16,19;  Salk.  61;  Skin. 

A  retraxit  of  one  appeal  is  a  good  bar  * 
and  80  also  is  a  nonsuit ;  and  according  to 
tinuance  after  appearance,  but  not  before. 

Salk.  64,  pi.  S;  Cro.  Elji.  605;  Sid.  33;  Bolt 

EThe  ca»e  reteired  to  in  BulsL,  Cro.  Jac.,  and  YeU 
tere  the  whole  court  were  clearly  of  opinion,  that  t 
was  peremptory.] 

A  release  of  all  manner  of  actions,  or  of 
actions  concerning  pleas  of  the  crown,  oi 
tnands,  is  a  good  bar  of  any  appeal ;  but  a 
does  not  bar  an  appeal  of  felony,  being  an 

fl  Hawk. P.O. 983. 

If  the  appellee  pleads  a  special  plea,  whi 
fession  of  the  fact,  it  seems  he  must  at  the 
felony, except  in  special  cases;  as  where  si 
to  him,  or  where  such  plea  declines  the  jui 

S  Hawk.  P.  C.  SS4;  Carth.  66. 

(K)  How  the  Appellant  i*  to  be  panish 
By  the  common  law  a  defendant  may  re 
and  malicious  appeal  against  the  appellai 
of  conspiracy  or  action  on  the  case. 
Co.  Lit.  383. 

And  by  Westm.  2,  cap,  12,  it  is  enacted 
as  many  through  {a)  malice,  intending  to  g 
appeals  to  be  made  of  (4)  homicides  and 
having  nothing  to  sati^  the  king  for  their 
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ties  appealed  for  their  damages ;  it  is  ordained,  that  when  any  being 
appealed  of  felony  surmised  upon  him,  doth  acquit  (c)  himself  in  the 
king's  court  in  due  manner,  either  at  the  suit  of  the  appellor  or  of  our 
lord  the  king,  the  justices  before  whom  the  appeal  shall  be  heard,  shall 
punish  the  appellor  by  a  year's  imprisonment  5  and  the  appellor  shall 
nevertheless  restore  to  the  parties  appealed  their  damages,  (d)  according 
to  the  discretion  of  the  justices,  (c)  having  respect  to  3ie  imprisonment 
or  arrestment,  that  the  party  appealed  hath  sustained  by  reason  of  such 
appeals,  and  to  the  infamy  that  they  have  incurred  by  the  imprisonment 
or  otherwise ;  and  shall  nevertheless  make  a  grievous  fine  unto  the 
king ;  and  (g)  if  peradventure  such  appellor  be  not  able  to  recompense 
damages,  it  shall  be  inquired  by  whose  abetment  by  malice  the  appeal 
was  commenced,  if  the  party  appealed  desire  it ;  and  if  it  be  found  by 
the  same  inquest,  that  any  man  is  an  abettor  through  malice,  he  shall 
be  distrained  by  a  judicial  writ,  at  the  suit  of  the  party  appealed,  to 
come  before  the  justices ;  and  if  he  be  lawfully  convict  of  such  malici- 
ous abetment,  he  shall  be  punished  by  imprisonment  and  restitution  of 
damages,  as  before  is  said  of  the  appellor.^' 

(a)  The  appeal  must  appear  to  have  been  brought  maliciously ;  therefore  if  in  an  ap* 
peal  of  murder,  the  defenaant  be  found  guilty  of  manslau^ter  or  homicide  se  defendendOf 
neither  the  appellor  nor  his  abettors  can  be  punished.  2  Hawk.  P.  C.  386.  (6)  In  the 
ecmstniction  of  the  words  homicides  and  other  fehntea^  it  has  been  held,  that  they  extend 
to  offences  made  felony  by  subsequent  statutes.  2  Inst.  384.  (e)  But  neither  an  acauittal 
by  an  abatement  of  the  appeal  by  a  bare  nonsuit  on  a  plea,  which  shows  that  he  is  not 
entitled  to  the  appeal,  nor  a  judgment  on  a  demurrer,  nor  an  acquittal  on  an  insufficient 
original,  nor  any  other  discharge  of  the  appellee  which  does  not  finally  bar  all  other 
preoeeations  against  him,  either  at  the  suit  of  the  party  or  of  the  king,  for  the  same 
nsloQT,  entitle  him  to  t^is  damages.  2  Hawk.  P.  C.  287.  (d)  If  there  are  several  appel- 
lees damages  shall  be  assessed  according  to  the  different  circumstances  of  their  several 
eases.  Dyer,  120,  pi.  10 ;  2  Inst.  386,  (A  Therefore  if  the  jure  give  too  small  damages, 
ftte  Justices  may  increase  them,  and  in  like  manner  abridge  them  ^ea  they  appear  to 
be  exorbitant  2  Hawk.  P.  C.  288.  (^}The  abettors  are  only  liable  in  case  the  appellors 
be  insufficient;  but  if  the  appellor  be  round  sufficient  to  render  only  part  of  the  damages, 
the  jadgment  against  the  aoettors  shall  be  for  the  whole.  2  Hawk.  290, 291. 

Also  'at  common  law,  an  appellant  shall  be  fined  for  an  ill-grounded 
appeal,  at  the  discretion  of  the  justices,  in  cases  not  provided  against 
by  this  statute;  as  upon  a  nonsuit  after  appearance,  or  where  the  appeal 
abates  by  the  folly  of  the  appellant,  or  where  a  feme  covert  sues  an  ap- 
peal known  by  her  to  be  groundless ;  as  for  the  death  of  a  husband 
whom  she  knows  to  be  alive. 

3  Hawk.  P.  G.  292. 
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An  approver,  or  in  Latin,  probatory  is  one  who  being  indicted  of 
treason  or  felony,  for  which  he  is  in  prison,  confesses  the  indictment ; 
and  being  sworn  to  reveal  all  the  treasons  and  felonies  he  knows,  enters 
before  a  coroner  his  appeal  against  all  his  partners  in  the  crime  within 
the  realm. 

H.H.P.G.192;  31n8tl29;  S.P.G.UQ;  2 H.H.  P.  G. 225, 226, 227, 229. 
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AppTOTei. 

All  persons  may  be  approvers,  except  pei 
tainted  of  treason  or  felony,  or  outlawed, 
rum  coT^ot,  or  in  holy  orders. 

3  Inst.  135 ;  H.  H.  P.  C.  193.  {a)  Whelber  disabli 
•ction,  vide  2  Hawk.  P.  C.  205.  Aod  whether  iafanU 
W  they  maj  bring  an  appeal  at  this  day,  though  they 
'  905 ;  Rex  v.  Margaret  Caroline  Rudd,  Cowp.  331. 
wvrnty,  or  maimed,  may  be  an  approver,  tQough  li 
C.  1^2. 

The  court  is  not  bound  of  right  to  admit  t 
an  approver,  nor  will  any  person  be  admitt 
dieted  of  treason  or  felony,  and  confess  tlie  i 
a  person  indicted  of  felony  continue  to  be  a 
eniibited  against  him  for  the  same  felony ; 
an  approver  be  himself  an  approver ;  for  il 
the  first  approver,  in  supposing  that  he  hi 
ners ;  and  also  it  would  cause  an  infinite  del 
an  approver  might  as  well  become  an  apprc 

3  lust.  139  i  H.  H.  P.  C.  144 ;  S  Hawk.  P.  C.  S94. 
Dot  guilty,  he  canoot  be  an  approver,  bat  Bhall  be  ban 
his  confeBBion  contradicts  his  fonneT  plea.  3  Inst  12S 
Bm  Tide  Finch,  397,  toni.;  and  2  Hawk.  P.  C.  S9S. 

A  man  can  only  approve  others  of  the 
for  which  he  is  indicted ;  and  therefore  n< 
with  having  been  an  accessory  to  himself, 
which  it  is  not  possible  that  he  himself  can 
an  approver  is  sworn  to  reveal  all  the  treasi 
if  he  accuse  persons  of  crimes  different  frc 
seems  a  reasonable  ground  to  carry  on  a  pi 
anch  mmes,  though  it  be  not  of  itself  suj 
trials. 

3  Inst.  6!»  i  Fia.  Coron.  127 ;  3  Hawk.  P.  C.  395, 

If  it  appear  either  by  the  confession  of  thi 
of  the  ^eriff,  or  the  testimony  of  persons 
such  persons  as  some  of  those  appealed  i 
realm,  or  in  the  county  whereof  they  are  tu 
be  hanged,  imless  the  court  in  mercy  spare 

3  Hawk.  P.  C.  396,  and  the  anthoritiea  there  cited. 

The  justices  of  the  King's  Bench,  and  j 
justices  in  eyre,  may  adinit  a  man  to  be 
justices  may  assign  a  coroner  to  take  the 
peace  cannot  admit  a  man  to  be  an  approvei 


3Inst.  130;  H.  P.  C.  194.  But  whsthei  the  lord 
•ikd  terminer  can  do  it  without  a  special  clause  in  th 
to  assign  a  coroner,  gu. ;  et  vide  2  Hawk.  P.  C.  39 
that  a  man  cannot  become  an  approver  before  Justices  i 
eannot  assign  a  coroner. 

As  soon  as  a  person  has  t^nfessed  the  i: 
become  an  approver,  he  puts  it  in  the  disci 
to  give  judgment  and  award  execution  agt 
till  he  has  convicted  his  partners ;  if  the  juf 
to  be  an  approver,  they  will  assign  a  coron« 


APPROVER. 

Approver. 
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will  tako  his  oath  to  discover  •  all  the  treasons  and  felonies  he  knows, 
and  will  assign  him  a  certain  number  of  days,  to  make  his  appeal  in, 
during  which  he  shall  be  at  liberty,  and  shall  have  from  the  king  a 
penny  a-day  ;(a)  also  he  must  make  his  appeal  before  the  coroner  on 
each  day  during  the  time  limited,  and  must  at  last  repeat  it  verbatitn 
in  court ;  and  if  the  coroner  record  his  failure  of  making  his  appeal  on 
any  of  the  days,  or  the  least  variation  in  his  repeating  it  in  court,  he  shall 
have  judgment  of  death. 

3 Inst.  129 ;  H.  P.  C.  144 ;  2  Inst.  629 ;  2  Hawk.  P.  0. 297.  (a)  See  Anci.  Dial,  of 
Ezeheqaer,  426 ;  and  Qu,  Whether  he  shall  have  the  penny  till  ne  has  made  good  fais 
appeal,  by  convicting  the  appellees.    2  Hawk.  P.  C.  297. 

The  coroner  may  award  process  against  the  appellee,  to  the  sheriff 
of  his  own  county,  till  he  come  to  the  exigent,  from  awarding  whereof 
he  seems  to  be  restrained  by  Magna  Chart  a,  cap.  17.  The  King's 
Bench  and  justices  in  eyre,  and  justices  of  jaU-delivery,  may  award 
process  into  any  county  to  apprehend  and  try  the  appellee ;  but  it  seems 
questionable,  whether  justices  of  jail-delivery  can  award  process  of  out- 
lawry into  a  foreign  coimty,  as  the  Sling's  Bench  and  justices  of  oyer 
clearly  may. 

2  Hawk.  P.  a 

It  is  at  the  election  of  the  appellee,  either  to  put  himself  on  his 
country,  or  wage  battle  with  the  approver ;  and  if  several  persons  be 
appealed  by  one  approver,  every  one  of  them  has  his  election,  either  to 
put  himself  on  his  country,  or  to  wage  battle  with  the  approver,  who 
must  fight  them  all,  or  at  least  till  one  of  them  hath  vanquished  him ; 
after  which  he  cannot  maintain  his  appeal  against  the  rest ;  but  if  a 
person  appealed  of  the  same  felony  by  several  approvers  vanquish  one 
of  them,  he  shall  be  discharged  against  all  the  rest 

2  Hawk.  P.  C.  297. 

If  the  king  pardon  either  the  approver  or  appellee,  pending  the  ap- 
peal, the  approvement  ceases,  and  the  appellee  shall  be  discharged ;  in 
the  first  case  because  by  the  pardon  the  felony  is  extinct,  and  the  ap- 
prover is  no  longer  liable  to  be  condemned ;  in  the  second,  because  the 
approvement  is,  in  truth,  the  suit  of  the  king ;  and  therefore  as  much 
in  his  power  to  pardon  as  an  indictment 

H.  P.  C.  201 ;  3  Inst  130;  S.  P.  C.  149. 

Neither  the  approver's  confessing  his  appeal  to  be  false,  nor  the  con- 
viction of  the  appellee,  exclude  him  from  the  benefit  of  clergy. 

2  Hawk.  P.  C.  298. 

If  an  approver  convict  all  the  appellees,  whether  by  battle  or  verdict, 
the  king,  ex  debito  Justitiwj  is  to  pard(Hi  him  as  to  his  life,  and  also 
give  him  his  wages  from  the  time  of  the  appeal  to  the  time  of  the  con- 
viction ;  but  anciently  he  was  not  suffered  to  continue  in  the  kingdouL 
It  is  recited  by  5  H.  4,  cap.  2,  "  That  divers  notorious  felons,  for  safe- 
guard of  their  lives,  had  become  provers,  to  the  intent,  in  the  mean 
time,  by  brocage  and  great  gifts,  to  pursue  and  have  their  pardons ;  and 
then,  after  their  deliverance,  had  become  more  notorious  felons  than  they 
were  before;  and  thereupon  it  is  enacted,  that  if  any  person  pray  or 
pursue,  or  cause  to  be  prayed  or  pursued,  for  any  such  felon  so  attainted 
by  his  own  confession,  to  have  any  charter  of  pardon,  the  name  of  him 
who  pursues  such  charter  be  put  in  the  same  charter,  making  mention 

2C 


^ 
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SOS        ARBITRAMENT  AND  AWARD. 

The  Hatter  in  CmlroTeny,  &c. 
that  the  same  charter  ia  granted  at  his  iDstance ;  and  if  be  to  Thorn 
charter  is  granted  become  a  felon  again,  the  party  who  pursue< 
charter  shall  forfeit  100/." 

3  Hawk.  P.  C.  299.     See  Anci.  Dial,  of  Eicheq.  426.     Ab  it  is  in  the  discietioii 
couit,  whether  thej  will  Buffer  one  to  be  an  approver,  this  method  of  late  has  been  i 
practised ;  and  in  manjr  cases  we  have  what  seema  to  amount  to  ttie  same,  b;  b1 
where  pardon  is  aaaured  to  afrenders.on  discovering  and  convicting  their  acconi 
Bum.  43.     See  the  statute  of  4  &  5  W.  & M.  c.  8 ;  6&7  W.  3,  c.  17;  lO&ll 
CHS;  5  Ann.  c.  3 1 ;  S9  G.  2,  c.  30.     There  seems,  however,  some  objection  to  th 
In  which  the  pardon  to  the  accomplice  is  promised,  viz.,  upon  the  criminal's  beii 
prehended  and  convicted.    The  testimony  of  such  an  accomplice  would  be  lesa 
to  exception  if  the  pardon  was  granted  upon  his  giving  evidence 
of  the  trial  be  what  it  may.  Observ.  on  Stat.  141,  (3d  edit.)  [It 
the  justices  of  the  peace  by  whom  any  persons  charged  with  feln 
to  admit  some  one  of  Iheii  accomplicea  to  become  a  witness  (or,  i 
king's  evidence)  against  his  fellows ;  upon  an  implied  conndeni 
jail-delivery  have  usually  countenanced  and  adopted,  that  if  k 
^11  end  complete  discover  of  that  and  of  all  other  lelonieB  to  whi< 
magistrate,  and  aflerwards  gives  bis  evidence  without  prevarii 
not  himself  be  prosecuted  for  that  or  any  other  previous  offer 
4  Black.  Com.  331.     If  the  discoveiy  upon  the  whole  be  fair  i 
eculed  again,  because  he  nas  merely  by  accident  ol 

f"     "  -  '  '       mnot plead thiainhar,orav 

ut  off  the  trial,  that  he  ma 
not,  in  general,  admit  a 


ve  full  and  Mr  information,  be  will  be  sent  lo  trial  to  ansir 
a  transaction.    3  Russ.  on  Cri.  698.| 


ARBITRAMENT  AND  AWARD. 


An  award  is  the  determination  of  matters  in  controversy, 
mission  to  persons  indifferentty  chosen  by  the  persons  contending. 

Under  this  head  we  shall  ccoisidAr, 

(A)  The  Matter  in  Controversy. 

(B)  The  Submission  {  and  Aerein  of  the  difieroit  Kinds,  and  tho  BoToCBtiaa  t 

and  of  the  stat  9  &  10  W.  3,  touching  Awards. 

(C)  The  Parties  to  the  Sabmisdw. 

(D)  The  Arbitrators  or  Umpire. 

(E)  The  Award  itaelf,  or  final  Determination  of  the  Aibitmtora  or  Umpire. 
1.  A  Buut  It  wait  ateonKng  to  the  Suiatimion, 

3.  B  owf^  lo  be  etrlain. 

3.  A  ougU  to  be  equal,  and  mutualh/  tatafaOory. 

4.  B  -mid  ht  if  a  Thing  lauftd  and  potable. 

5.  BmvtIbefaiaL 
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(A)  The  Matter  in  ControTersy. 
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(F)  Hie  Constmction  and  Effeot  of  the  Award;  and  herein  of  the  Performanoe 

thereof. 

(G)  Of  the  Pleadings  in  Awards* 

[(H)  In  what  Cases  tiie  I'erformanee  of  an  Award  may  be  compelled  by  an  Attach- 
inent,  and  the  Coarse  of  Proceeding  to  be  taken  m  order  to  obtain  it 

(I)  Of  compelling  Performanoe  of  an  Award  by  Bill  in  Equity. 

(K)  Li  what  Cases,  when,  and  in  what  Manner,  Awards  may  be  reliered  against]  j 


(A)  The  Matter  in  Controversy. 

Fhers  the  right  of  freehold  is  in  debate,  the  property  cannot  be 
(ransfeired  by  an  award:  for  the  arbitrators  are  in  the  room  of  the  par- 
lies themselves,  and  act  in  their  stead,  as  far  as  commissioned ;  what<- 
ever,  therefore,  the  parties  can  do,  may  be  done  by  the  arbitrators ;  but 
the  parties  cannot  pass  corporeal  inheritances  without  solemn  livery,  (a) 

UoU.  Abr.  249 ;  14  H.  4, 19, 34 ;  9  H.  6, 6,  a ;  Keilw.  99 ;  Leon.  228 ;  Roll.  Abr.  244» 

Jl.  U ;  9  £.  4, 44.  ^d  Arbitrators  have  no  power  to  vest  the  land  without  a  conveyance* 
filler  y.  Moore,  7  S.  &  R.  164.g^  (a)  But  if  the  condition  of  an  obligation  is  to  stand  to 
the  a?rard  of  J  S  touching  such  lands,  and  the  arbitrator  awards  the  lands  to  one,  and  that 
the  other  ^onld  release  to  him,  if  he  does  not  do  this,  the  obligation  is  forfeited ;  if  the 
aibitntcv  awards  the  land  to  one,  it  seems  the  obligation  is  not  forfeited,  though  the 
other  do  not  convey  to  him  to  make  liim  a  good  title ;  for  the  arbitrator  hath  not  awsurded 
any  act  to  be  done  by  the  party ;  and  the  award  itself  cannot  transfer  the  right,  and  so 
it  mast  be  void;  and  then  the  condition  of  the  obligation  cannot  be  forfeited ;  for  the 
awarding  the  lands  to  one  cannot  be  expounded,  that  the  other  shall  infeoff  him.  If 
where  there  is  no  bond,  the  arbitrator  award  that  one  shall  infeoff  the  other,  it  seems  an 
aetioa  on  the  case  may  be  maintained  for  not  doing  it;  for  the  award  in  itself  is  as  good 
as  if  there  were  a  bond,  and  then  there  is  the  same  reason  an  action  should  lie,  as  that 
the  condition  of  the  oblipition  should  be  forfeited  ;  for  if  such  an  award  were  void,  then 
the  condition  of  the  obligation  to  perform  it  could  not  be  broken.  Vide  the  authorities 
Mprd;  but  see  3  Black.  Com.  16;  Ld.  Raym.  115;  Kyd.  34  to  40.  ^eSee  Munro  v. 
Alaiie,  3  Caines,  330.  An  award  fixing  a  boundary  of  land  is  not  evidence  in  an  action  of 
trespass  quare  dauBumfregit,  Drane  v.  Hodges,  1  Har.  &  M^Hen.  362.  But  see  Sellick 
V.  Adams,  15  Johns.  Kep.  197,  amira,ff  [In  the  year  1417,  we  find  a  very  important 
aibitration  by  the  keeper  of  the  king's  privy  seal,  the  chief  justice  of  the  King's  bench, 
and  one  of  the  other  judges  of  that  court,  arbitrators  nominated  and  appoint^  by  Kinf 
Heniy  the  FifUi  to  settle  a  lonff  controversy  between  the  bishop  and  the  prior  of  the  church 
of  £ly,  concerning  their  several  claims  to  ecclesiastical  and  temporal  jurisdiction,  and  the 
land  of  several  manors.  Bentham's  Hist.  Eliz.  Appendix  37,  c;  MSS.  Cotton.  C.  11, 
fik.339.] 

II  But  though  the  award  cannot  convey  lands,  yet  it  will  estop  one 
party  to  the  reference  from  disputing  the  title  of  the  other  party,  in 
▼hose  favour  the  arbitrator  has  awarded. 

Doe  dem.  Morris  v.  Rosser,  3  East,  R.  15.  /8  Calhoun's  Les.  v.  Dunning,  4  Dall.  130 ; 
Davis  ▼•  Havard,  15  Serg.  &  R.  165.    (See  Dixon  v.  Moorhead,  Addis.  316.)    Shepherd 
▼•  Ryers,  15  Johns.  Rep.  497 ;  Jones  v.  Boston  Mill,  &c.  6  Pick.  148 ;  Cox  v.  Jagger, 
3  Cowen,  638 ;   Jackson  v.  Gager,  5  Cowen,  383 ;   Imlay  v.  Wikaff,  1  Southard,  133 ; , 
Coxe  V.  Lundy,  Coxe,  355 ;  Davy  v.  Faw,  7  Cranch,  171 ;  Monroe,  605.gr 

Where  an  enclosure  act  directed  that  the  grass  and  herbage  upon 

parcels  set  out  for  getting  materials,  should  for  ever  remain  to  and  for 

the  use  of  the  appointees  of  the  commissioners,  and  the  commissioners 

awarded  the  same  to  certain  surveyors  of  the  highways  and  their  suc- 

Y^ssors,  it  was  held,  that  although  this  assignment  was  bad  as  a  common 

**w  conveyance,  since  the  surveyors  were  not  a  corporation,  yet  it 

operated  as  a  parliamentary  declaration  of  the  persons  entitled  to 
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(A)  He  Mattel  in  Controv 
taba,  as  if  the  terms  of  the  award  had  b< 


Johmon  V.  Hodgson,  6  East,  36 ;  and  tee  S  Chitt  R 

An  award,  respecting  the  liabili^  to  re] 

a  reference  of  the  question  by  the  lessee  o 

ratione  tenure,  does  not  bind  the  landlord 


Rex  V.  Cotton,  3  Camp.  444.|| 

An  annuity  is  not  determinable  by  award, : 
of  a  freehold,  and  therefore  cannot  pass  witl 

9  H.  G,  60 ;  14  H.  4,  19 ;  RoU.  Abr.  366,  pi.  3. 

Partition  cannot  be  made  by  award,  for  a 
out  livery  and  seisin. 

Roll.  Abr.  249;  A.p.3,V. 

It  has  been{a}  doubted  whether  leases  for 
could  be  transferred  by  award  ?  Therefore 
controversy  relates  to  these,  that  the  parties  t 
tions  to  perform  the  award,  and  then  if  the 
shall  a-ssign,  transfer,  &c.,  the  lease  to  the  oth 
his  obligatinn. 

Roll.  Abr.  243;  A.  d1.  4;  9Co.  7S;  GCo.44;  L 
arrears  of  rent  leeerved  on  a  lease  far  years,  Joined  i 
natore,  is  good.  Roll.  Abi.  364,  pi.  9 ;  Allen,  53.  ' 
uwasis.    600.44;  9Co.T8;  Cro.Jac.IOO;  RoW.  Ji 

The  detaining  a  charter  of  feoffment,  as  it 
not  be  submitted ;  but  an  action  of  trespass  l 
be  submitted,, for  damages  only  can  be  recovi 

9  H.  6,  60. 

Debt,  on  anearages  of  account  before  auditi 
by  award,  because  it  appears  of  record,  (A)  s 
matters  of  as  high  a  nature. 

6H.  4,  6.  a;  BH.  5,  3  b;  4  H.  6,  17  b;  Roll.  Ab 
(by  An  award  may  be  made  in  attaint,  because  not  baisl 
on  the  Bopposed  &lee  oath.  13  E.  4, 1.  b. 

Causes  criminal  are  not  arbitrable,  (c)  I 
punished  for  the  common  good. 

West.  Symb.  part.  3,  $  33.  (c)  Though  the  aubmisai 
is  void,  and  the  parties  mav  be  punished  for  entering 
{The  eubmiesion  will  not  be  made  a  rule  of  court  ui 
8 Term,  530,  Watson  T.  M'Cullum.}  ||  But  mixed  caset 
Tate  misdemeanors  where  the  party  injured  has  a  rem 
arbitration,  although  a  criminal  prosecution  has  been  a 
shard,  9  East,  497;  Baker  v.  Townshend,  1  Moo.  130; 
£Noble  T.  Peebles,  13  Serg.  &  R.  3lS.g 

Causes  matrimonial  seem  not  arbitrable, 
be  free,  and  religion  disallows  the  severing  tl 
joined. 

West  Symb.  part.  3,  §33;  Roll.  Abr.  S53,  pi.  ID. 
tuned  by  a  promise  of  marriage,  or  anything  relating  tc 
mitted.  16£.4,3pl.e.    gSeeS  Boe,&  Fiill.444;  1 

Debts  due  by  specialty  cannot  be  discharg< 


ARBITRAMENT  AND  AWARD.        ^0$ 

(A)  The  Matter  in  Controversy. 

the  submission  were  by  bond  the  award  would  be  a  good  bar^  for  qq9 

specialty  may  be  dissolved  by  another. 

1  H.  7,  16  b;  Dyer,  51 ;  6  Co.  44;  Cro.  Jac.  99,  447,  649;    ^Logsdon  t.  Roberts^ 
S  Monroe,  259.^ 

A  certain  and  fixed  debt  is  not  discharged  by  an  award,  for  the  end 
and  design  of  an  arbitration  is  to  reduce  uncertain  debts  and  duties  to  a 
certainty ;  and  to  award  a  man  a  certain  debt  is  to  give  him  no  more^ 
nor  do  any  greater  thing  for  him,  than  was  done  before,  for  now  he  can 
have  but  an  action,  and  that  he  might  have  before ;  and  to  give  him  less 
than  he  had  before  is  to  do  him  a  manifest  injustice,  which  the  arbitrator 
cannot  do. 

10  H.  7,  4 ;  Roll.  Abr.  364.  But  if  20/.  be  due  to  a  man,  and  he  and  another  submit 
all  perMnal  things,  &c.  to  arbitration,  there,  if  the  arbitrator  award  10/.  it  is  a  good 
award,  because  tbeie  were  other  uncertain  things  submitted,  and  the  arbitrator  had  con- 
lideration  of  all,  and  set  one  against  the  other  in  making  the  award,  so  as  perhaps  the* 
debt  of  30/.  was  diminished  in  consideration  of  some  trespasses  done  by  hira  to  tii» 
other  party.  10  H.  7,  4 ;  Allen,  52.  [Godfrey  r.  Godfrey,  2  Mod.  303,  S.  P.  And  so> 
things  which  cannot  be  submitted  by  themselves,  may,  when  joined  with  things  of  an 
uncertain  nature,  as  debt  on  bond,  6  H.  4,  6  a,  b ;  Coxal  v.  Sharp,  1  Keb.  937;  MorTi» 
T.  Creech,  623, 659 ;  1  Lev.  292,  S.  C.  Debt  for  arrears  of  rent  ascertained  by  a  lease^ 
10  H.  7, 4.  Damages  recovered  by  a  verdict  and  judgment.  Goldsb.  91, 2.}  In  debt  on> 
aibitration,  whereas  the  plaintiff  claimed  40/.  pro  aivenia  negoiits,  and  sets  out  the 
awaid;  and  it  was  heldT  that  the  action  lay,  for  the  debt  being  prodittnU  negoUu^  it 
was  uncertain  what  was  due  for  business.  iJro.  £3iz.  422. 

It  is  holden  clearly,  that  all  chattels  personal,  and  personal  actions, 
such  as  trespass,  conspiracy,  maintenance,  &c.,  may  be  determined  by 
arbitration,  and  the  right  transferred  by  naked  award,(a)  though  the 
submission  were  not  by  deed ;  for  these  being  transferable  by  the  party 
himself  without  any  solenmity,  whatever  the  parties  themselves  could 
do  may  be  done  by  the  arbitrators,  who  are  their  substitutes,  and  stand 
in  their  place :  and  if  on  these  submissions  without  deed  the  arbitrators 
awaid  one  party  a  sum  certain,  he  may  bring  an  action  of  debt  for  it ; 
but  if  they  award  the  doing  of  some  other  tiling,  which  is  beneficial  to 
him,  he  must  bring  his  action  on  the  case. 

9S  H.  6,  39  b ;  9  Co.  78,  Petoe^s  case.  Roll.  Abr.  242.  Of  sabmissions  made  puw 
•aat  to  a  rule  of  court,  vide  past.  Let.  (B.)  ||(a)  The  property  in  a  chattel  is  not,  how- 
tfer,  tiansferred  by  the  mere  force  of  an  award,  without  the  assent  of  the  party.  Thus> 
where  on  a  reference  of  disputes  between  a  landlord  and  tenant  the  arbitrator  awarded 
that  a  stack  of  hay  should  be  delivered  up  to  the  landlord  by  the  tenant,  on  the  latter 
heiug  paid  a  certain  sum  in  satisfaction,  it  was  held  that  the  tenant,  having  refused  to 
soeept  the  sam,  the  property  in  the  hay  did  not  pass  to  the  landloid  by  mere  force  of  the 
award  so  as  to  enable  him  to  maintain  trover  for  it.  Hunter  v.  Rice,  15  Ebst,  lOO.H 

The  arbitrators  cannot  make  an  award  of  matters  different  from  those 
which  were  submitted;  therefore  if  the  submission  be  of  ewes  with 
lambs,  and  after  the  submission  the  lambs  are  yeaned,  they  cannot  arbi- 
trate concerning  the  lambs. 

KA,  600;  2  West  Symb.  $  32.  ^  When  the  subnussioo  oomprehends  the  snbject 
matter  acted  on,  it  is  no  objection  to  the  award  that  it  comprehends  other  matters.. 
Cleaveland  v.  Dixon,  4  J.  J.  Marsh.  228.  When  the  award  does  not  conform  to  the  re- 
qaiations  of  the  submission,  the  objection  mav  be  waived  by  the  express  agreement  ctf 
«e  patties,  or  by  an  express  promise,  made  after  the  award,  to  abide  oy  it,  M^Cidleogh 
▼.  MyeiB,  Hardin,  IQT.g' 

[An  appeal  at  sessions  against  a  poor-rate  may,  with  the  ccmseni  of 
die  parties  interested,  be  referred  by  the  jusitices  to  arbitration. 

•  Osld.  30,  Rex  V.  Josticcs  of  NodlKunptoa]  . 
Vol.  L— 39  2  c2 
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B)  He  SubmiaHion ;  and  therein  of  the  difierent  Kinds,  and 

The  submission  is  the  authority  given  by  the  j 
to  the  arbitrators,  to  determine  and  end  their  gijeva 
a  contract  or  agreement  must  not  be  taken  strictly 
cording  to  the  intent  of  the  parties  submitting, 

WeMm.  part3,  $  1,3.  gldhe  eubnuaaion  is  entered  into  in 
or  bolt)  partiea  in  snppoaing  themselves  bound  bj  law  to  sub 
to  arbitration,  the  award  is  not  obligatory.  Paech  t-  Ware,  4 
tors  have  no  other  powers  than  thotn  conferred  by  the  Bitbmis 
1  M'Cord's  Ch.  R.  93.  See  Milner's  t.  Turner's  H«U8, 4  Mow 
3  Ha;w.  36A.g 

The  submission  may  be  by  word  or  deed ;  if  t 
word,  there  is  no  remedy  to  enforce  the  party  to 
but  reciprocal  actions  on  the  case,  and  an  actioi 
money  be  awarded,  (a)  for  it  is  in  nature  of  a  simp! 

9E.4:TKeb.6(H);3Kefa.338;3  Keb.64,a.  ^Whenever 
bv  the  eoQimoD  law  be  passed  wi^out  writing,  an  oral  subra 
Evana  v.  M'Kinsey,  6  Litt.  864 ;  Wells  t.  Lain,  16  Wend.  9£ 
Shippen  V.  Bush,  1  Dall.  351,  contra.  In  Masaacbusetts  the 
to  the  aubmiasion.  3  Maaa.  334,  39Si  9  Green).  15;  1  N.  H. ! 
3  Litt.  403.ff  1(a)  But  now  an  action  ma;  be  maintained  in  a 
sion  itself.  Paralaw  t.  Bailey,  3  Ld.  Raym.  1039 ;  Kjd.  T.] 
not  be  made  a  rule  of  court,  Ansell  v.  Evana,  7  Term  R.  l.Q 

[If  the  submission  be  by  bond,  such  bond  ma; 
person,  or  even  to  the  arbitrator  himself;  and  it  mi 
persons  than  the  parties  themselves,  who  will  incui 
parties  d^  not  perform  the  award. 

36  H.  e,  6 ;  33  E.  4, 3S ;  Owdy  t.  Gibbons,  Comb.  100. 

It  is  not  necessary  that  in  each  of  the  bonds  of 
appear  of  how  many  persons  the  parties  to  the 
TTius,  where  it  appeared  that  there  were  three  b 
bert,  and  William ;  that  their  father  had  devised  ce; 
latter;  and  that  several  disputes  arising  between 
they  had,  by  bond,  submitted  to  arbitration ;  Rid 
bond  to  Robert  and  William  jointly,  but  they  | 
bonds :  it  was  holden,  after  several  arguments,  on 
Richard  against  Robert,  that  the  submission  was  p: 

Hajeav.  Hayea,Cro.  Car.433,   yS  See  Cotter  T.Whittemo 

The  submission  may  be  by  indentuie  with  mutu 
to  the  award. 

Saroways  v.  Eldsley,  3  Mod.  73.  iS  When  the  price  of  Ian 
title,  is  eubmitted,  the  sabmission  and  award  oeed  ool  be  by 
Faw,  7  Cranch,  m.g' 

If  the  submission  be  without  deed,  it  may  be  n 
and  the  party  shall  lose  nothing,  for  ex  nudS,  aubt 
actio.  t 

31  H.6,  30  a;  Bro.  tiL.fr6<lniinnil,  pL49;  8 Co.  81,83. 
notice  of  the  rerocation.  Sid.  361. 


If  the  submission  be  by  deed,  it  b  of  its  own 
able,(&)  thoi^  made  irrevocable  by  the  express  -v 
for  Uie  arbitrators  being  constituted  and  put  in  the 


AKBITRAMENT  AND  AWARD.        SOT 

(B)  The  Submission  and  the  Revocation  thereof. 

by  their  consent,  to  act  for  them,  they  can  no  longer  act  than  they  havd 
such  consent. 

8  Co.  82 ;  Sid.  S81 ;  Brownl.  63 ;  3  Brownl.  390.  (b)  But  it  cannot  be  countermanded 
without  deed,  quia  Bohitur^  &c.  8  Co.  80,  b ;  Brownl.  63.  /S  Evans  v.  Cheek,  3  Hayw. 
43;  Van  Antwerp  v.  Stewart,  S  Johns.  Rep.  125.  (c)  2  Tyler,  328,  Aspinwall  v.  Ton- 
aey.  See  Hathaway  v.  Strong,  Id.  105 ;  Allen  v.  Watson,  16  Johns.  Rep.  205.gr  If  you 
plead  qwid  reooeavity  without  giving  any  notice  to  the  arbitrators,  the  jf^arty  may  take 
mae  upon  the  revocation ;  for  not  to  let  them  know  you  have  revoked,  is  no  revoking; 
for  de  non  apparerUibua  tt  non  existentihus  eadem  est  ratio ;  but  it  need  not  be  shown  m 
pleading,  that  notice  was  given,  for  there  guod  reooeavit  necessarily  implies  notice. 
8  Co.  83;  3  Brownl.  290, 291.  iJce.  Marsh  v.  Bulteel,  5  Bam.  &  A.  507;  1  Dow.  & 
Ry.  106,  S.  C.||  ^  When  the  submission  is  made  a  rule  of  court,  neither  party  can  re- 
voke it.  13  Mass.  47;  1  Conn.  498;  1  Cowen,335;  4  Greenl.  459;  but  when  a  sub- 
mission is  by  J>ond,  either  party  may  revoke  it,  and  in  that  case  the  opposite  pa^'* 
lemedy  is  on  the  penalty  of  the  bond  of  submission.  1  Conn.  498 ;  1  Day,  118;  3  Ty- 
ler,328;  16  John.  305. ^r 

Bat  where  a  man  obliges  himself  to  stand  to  an  award,  if  the  party 
levokes  it  according  to  his  power,  he  hath  forfeited  his  obligation,  for 
the  making  the  award  becomes  impossible  by  his  own  default,  and  there- 
fore the  obligation  is  simple ;  but  if  it  be  without  obligation  he  forfeits 
nothing:,  (a) 

8  Co.  83, 83 ;  Brownl.  63.  [(a)In  3  Keb.  10, 30, 34,  and  Sid.  381,  there  is  an  instance 
of  an  action  on  the  case  being  maintained  for  the  countermand  of  a  parol  submission ; 
and  dieiB  can  be  no  doubt  but  an  action  will  lie  in  such  a  case,  for  a  parol  submission 
amounts  to  a  promise  to  perform.] 

II  Whether  the  submission  is  by  bond  or  covenant,  or  agreement,  it  is 
now  clear  that  the  party  revoking  the  arbitrator's  authority  is  liable  to 
an  action  on  the  condition  or  covenant  to  abide  by  the  award ;  and  the 
arbitrator  is  right  in  proceeding  to  make  an  award  after  the  revocation ; 
9nd  the  court  will  not  set  such  award  aside,  though  they  will  set  aside 
(be  rule  to  make  the  submission  a  rule  of  court,  if  it  be  subsequent  to* 
die  Invocation,  and  if  the  submission  be  by  bond  or  agreement 
Kiag  T.  Joseph,  5  Taunt  458 ;  Marsh  v.  Bulteel,  infrtU 

The  reason  given  for  not  setting  aside  th^  award  in  King  v.  Joseph, 
viz.,  that  it  would  deprive  the  party  of  his  action,  may  be  doubted ; 
ance  in  order  to  sue  on  the  agreement  to  abide  by  the  award,  assigning 
a  breach  in  revoking  the  authority,  it  is  not  necessary  to  show  an  award 
made,  and  the  true  reason  seems  to  be,  because  the  court  has  no  juris- 
diction after  the  revocation.  And  in  a  later  case,  where  the  reference 
was  under  a  judge's  order,  the  Court  of  Common  Pleas  set  aside  the 
award  made  after  revocation  of  the  authority. 

Claphan^iv.  Higham,  1  B'mg,  R.  87. 

Whether  the  submission  be  by  a  judge's  order  or  instrument  of  tHe 
partis,  it  may  be  equally  revoked  before  it  is  made  a  rule  of  court ;  but 
a  revocation  afterwards  would  be  a  contempt. 

Ibid ;  and  Milne  v.  Gratrix,  7  East,  R.  606.  0  Cumberland  ▼.  N.  Yarmouth,  4  Greei^ 
leaf,  459 ;  Haskell  ▼.  Whitney,  13  Mass.  Rep.  47 ;  Frets  ▼.  Frets,  1  Cowen,  336.0^ 

Where  the  reference  is  by  order  of  nisi  pritts,  the  court  cannot  vacate 
the  revocation,  or  compel  the  party  revoking  to  pay  costs. 

Skee  T.  CoxoD,  10  Bam.  &  C.  483. 

But  if  the  judge's  order,  in  addition  to  the  terms  of  submission,  direct 
(as  is  now  usual)  that  either  party  by  affected  delay  or  otherwise  hinder- 
ing the  arbitrator,  shall  pay  costs,  such  order  may  be  made  a  rule  of 
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(B)  Th«  SubmisriDii  and  the  \ 
t  even  after  a  revocation,  in  order 
:  a  remedy  for  his  costs. 


ad  the  revocaiioii  may  be  either  vi 
ilaintiS'  declared  in  covenant  against 
,  on  a  covenant  made  by  the  wife  \ 
rd  irf  W  R,  appointed  to  arbitrate  bel 
re  marriage ;  and  the  plainlifT  allegi 
ratoi  made  his  award,  and  awardec 
itiff  on  a  certain  day,  and  assigned 
ict  iot  the  plaintiff  it  was  moved  : 
iage  being  a  revocation  the  arbitrah 
rd,  and  consequently  there  could  bt 
,  held,  that  the  marriage  appearing 
rd,  was  in  itself  a  revocation,  and, 
nant  to  abide  by  the  award ;  and  the 
ment  on  the  whole  record  for  the  pi 
unley  T.  WioBtanley,  5  East,  366. 
a  subsequent  case,  where  an  action 
3  by  the  award,  the  first  count  assigi 
m  of  money  awarded,  and  the  seci 
idng  by  deed  the  arbitrator's  autho 
int  pleaded  Uiat,  before  the  awar< 
arity,  to  which  plea  the  plaintiff  di 
lefendant  demurred,  assi^ing  for  c( 
ed  any  notice  to  the  arbitrator  of  tl 
the  defendant  was  entitled  to  judgn; 
e  first  count,  since  the  plea  was  a  g( 
ihhough  the  plea  disclosed  another  I 
itiff  could  recover  only  on  the  specii 
this  case  was  distinguishable  from  ti 
there  tiie  breach  arising  from  the  re 
count.  On  the  second  count  the 
tiff,  since  the  allegation  that  the  d 
d  that  he  gave  notice  to  the  arbitral 
jA  t.  Bulleel,  6  Bam.  &  A.  A07;  1  Dow.  t 
id  if  two  parties  enter  into  an  agre 
[>ind  themselves  to  one  another  in  i 
ince  of  the  award  to  be  made,  either 
be  sued  in  debt  for  the  penalty ;  ani 

tburtoQ  r.  Siofr,  4  Bam.  &  C.  103 ;  Bnnm 
ssveral  plainti^  or  defendants  subr 
at  revoke  the  submission  without  th' 
ed  as  the  acts  of  one  person,  and  H 
he  act  of  that  person  diat  made  the  : 
H.  6,  6,  b ;  BrownL  G2.  ^SoberisoD  t.  H 
'  one  of  the  parties  first  revoke  the  a 
vards  request  them  to  mfdce  an  awi 
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feitoie.  But  where  the  submission  Umits  no  time  for  the  making  of  the 
award,  it  shall  be  understood  to  be  within  convenient  time ;  and  if  in 
such  a  case  the  party  request  the  arbitrators  to  make  an  award,  and  they 
do  not,  a  revocation  afterwards  will  be  no  breach  of  the  submission. 

Newgate  ▼.  Degeldir,  3  Keb.  10, 30. 

One  party  may  revoke  with  the  consent  of  the  other ;  but  consent  ^ 
after  the  revocation  will  not  save  the  penalty  of  the  bond« 

Noble  T.  Harris,  3  Keb.  745.] 

If  a  feme  sole  submits  to  arbitration,  and  afterwards  marries,  this  is 
a  revocation  of  the  submission;  and  if  it  be  by  bond  the  bond  is  for- 
feited.(tf) 

3  Keb.  865 ;  Jones,  888.  [(a)  But  if  the  husband  and  wife  sabmit  again,  the  conrts 
will  not  encoarage  the  opposite  party  in  suing  for  the  forfeiture.    Samin  t.  Nortoot 

3  Keb.  9.]     |See  Charnley  ▼.  Winstanley,  5  East,  366.|| 

II  So  also  the  death  of  one  of  the  parties  before  the  arbitrator  has 

made  his  award,  is  a  revocation  of  the  authority ;  and  this,  whether  the 

submission  be  by  order  of  nisi  priusj  rule  of  court,  or  otherwise.    The 

court  in  one  case  observed,  that  it  would  be  well  if  the  order  of  nisi 

prius  contained  a  clause  to  make  the  award  binding,  notwithstanding 

the  death  of  one  of  the  parties,  a  suggestion  which  is  now  frequently 

adopted ;  and  in  such  case  the  death  does  not  revoke  the  authority. 

Potts  T.  Ward,  1  Marsh.  R.  366;  Cooper  v.  Johnson,  8  Bam.  &  A.  394 ;  Rhodes  r, 
Haig,  8  Bam.  &  C.  345.  Sed  ride  lb.  346 ;  and  see  1  Moo.  387 ;  7  Taunt.  571 ;  17  Ves. 
S33;  bat  see  eonird  Bowery.  Taylor,  7  Taunt.  574.  /SThe  death  of  one  of  seveiat 
pJaiBtiflb  io  a  cause  luider  a  reference  by  rale  of  court,  is  not  a  rcTocation  of  the  submis- 
non.  Freeborn  y.  Denman,  3  Halst.  116;  Bacon  y.  Grand  on,  15  Pick.  79.  But  this 
is  the  case  only  when  the  suit  has  not  abated.    Gallaway  y.  Hill,  4  Bibb,  475 ;  see 

4  M«Coid,  160;  1  Binn.  43;  Hardin,  404.  When  a  sole  plaintiff  dies,  his  death  is  a 
fSToeatioo.  Potts  y.  Ward,  1  Marsh.  366 ;  Toussant  y.  Hartop,  7  Taunt  571 ;  Rhodes 
T.  Haigfa,  2  Bam.  &  Cr.  345 ;  Cooper  y.  Johnson,  3  Bam.  &  Aid.  394.  The  mairiage 
of  a  feme  sole  is  a  reyoeation  in  respect  to  her.    3  Keb.  9 ;  5  East,  366.  f/ 

Where  the  order  of  nisi  prius  contains  such  a  provision,  and  a  power 
is  given  generally  to  the  arbitrator  to  enlarge  the  time  fixed  for  making 
die  awards  the  arbitrator  may  enlarge  the  time  after  the  death  of 'the- 
party  as  well  as  before. 

Tyier  V.  Jones,  3  Bam.  &  C.  144;  and  see  10  Moo.  373;  4  Bingr.  435.  ^k  rule 
agnied  opon  by  the  parties  canaot  \A  enlarged  by  tiie  court  Rice  y.  Clark,  8  Verm.  104.8f 

The  death  of  the  arbitrator  before  award  has  the  effect  of  opening 
the  cause,  (referred  at  nisi  prius^)  so  that  it  may  be  tried  again. 
Haiper  v.  Abrahams,  4  Moo.  3. 

^The  resignation  of  an  arbitrator  which  has  been  accepted,  deprives 
him  of  jurisdiction,  and  an  award  niade  by  him  afterwards,  is  void. 

Relyea  v.  Ramsey,  3  Wend.  603 ;  see  Graham's  Admr.  y.  Pence,  6  Rand.  539.0f 

If  a  stranger  to  the  cause  be  made  a  party  to  the  rule  of  reference, 
he  will  be  liable  to  an  attachment  for  nonperformance  of  the  award  on 
his  part,  not\vithstanding  the  suit  may  have  abated  by  the  death  of  one 
of  the  parties  to  it 

Rogen  y.  Stanton,  7  Taunt  575. 

And  if  the  arbitrator,  by  the  rule  of  court,  is  empowered  to  deliver 
his  award  to  the  parties  or  their  executors,  the  authority  is  not  deter- 
mined by  the  death  of  one  of  the  parties  before  the  award  is  executed. 

Ckike  T.  Cfvfts,  4  Biasr.  143. 
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(B)  The  Submisdoii  and  the  Rerocation  thereof^ 

The  bankruptcy  of  a  party  to  the  reference  before  award  made,  doe^ 
not  operate  as  a  revocation. 
Andrews  y.  Palmer,  4  Bam.  &  A.  350. 

But  where  the  reference  concerns  certain  property  of  the  bankrupt 
which  passes  to  the  assignees  by  the  bankruptcy,  the  submission  be- 
comes by  the  bankruptcy  no  longer  mutual,  since  the  assignees  would 
not  be  bound  by  the  award ;  and  therefore,  if  the  other  party  revokes 
the  authority,  he  is  not  liable  to  an  action  by  the  assignees. 

Maish  ▼.  Wood,  9  Bam.  &  C«  659.|| 

If  one  have  judgment  in  an  ejectment,  and  then  the  controversy  be 
submitted  to  arbitration,  but  before  any  award  be  made  he  sue  out 
execution,  it  is  a  forfeiture  of  the  bond,  for  he  is  the  cause  no  award 
can  be  made,  (a) 

T.  Jones,  134.  (a)  A  matter  was  referred  by  consent  to  three  of  the  jury,  and  before 
the  award  was  made,  one  of  the  parties  seryed  tiie  arbitrators  with  a  wApoBma  out  of 
Chancery,  which  hindered  them  from  proceeding  in  the  award ;  and  the  conrt  held  this 
a  breach  of  the  rule,  and  granted  an  attachment  tttn.    Salk.  73,  pi.  10. 

In  debt  upon  a  bond  to  perform  an  award,  and  oyer  of  the  condition, 
the  defendant  pleads  non  submisitj  the  plaintiff  needs  not  assign  a 
breach,  for  the  defendant  puts  the  whole  stress  of  his  cause  upon  a 
matter  antecedent  to  the  alleging  of  a  breach ;  for  if  there  was  no  sub- 
mission there  could  be  no  award,  and  consequently  no  breach  of  it 

Sid.  390. 

A  submission  may  be  made  a  rule  of  court,  pursuant  to  the  statute. 
9  &  10  W.  3,  cap.  15;(d)  and  it  is  said,  that  sdthough  the  submission 
be  by  bond,  yet  the  party  may  have  it  made  a  rule  of  coiut ;  in  which 
case,  it  is  said,  he  may  proceed  on  the  bond,  and  likewise  have  an 
attachment  for  not  performing  the  award. 

Salk.  73,  pi.  13.  (b)  Vide  Sid.  64 ;  Rajrm.  35,  where  such  rules  hare  been  before 
the  statute.   )63  Wash.  13.gr 

By  the  9  &  10  W.  3,  cap.  15,  it  is  enacted,  ^'that  it  shall  and  may  be 
Jawiful  for  all  merchants  and  traders,  and  others  desiring  to  end  any 
controversy,  suit,  or  quarrel,  for  which  there  is  no  other  remedy  but  by 
personal  action,  or  suit  in  equity,  by  arbitration,  to  agree  (c)  that  their 
submission  of  the  suit  to  the  award  or  umpirage  of  any  person  or  per- 
sons should  be  made  a  rule  of  any  of  his  majesty's  courts  of  record,  (^ 
which  the  parties  shall  choose,  and  to  insert  such  their  agreement  in 
their  submission;  or  the  condition  of  the  bond  or  promise,  whereby  they 
oblige  themselves  respectively  to  submit  to  the  award  or  umpirage  of 
any  person  or  persons ;  which  agreement  being  so  made  and  inserted 
in  their  submission,  or  promise  or  condition  of  their  respective  bonds, 
shall  or  may  upon  producing  an  affidavit  thereof,  made  by  the  witnesses 
thereunto,  or  any  one  of  them,  in  the  court  of  which  the  same  is  agreed 
to  be  made  a  rule,  and  reading  and  filing  the  said  affidavit  in  conrt,  be 
entered  of  record  in  such  court ;  and  a  rule  shall  thereupon  be  made  by 
the  said  court,  that  the  parties  shall  submit  to,  and  finally  be  concluded 
by  the  arbitration  or  umpirage  which  shall  be  made  concerning  them 
by  the  arbitrators  or  umpire,  pursuant  to  such  submission ;  and  in  case 
of  disobedience  to  such  arbitration  or  umpirage,  the  party  refusing  or 
neglecting  to  perform  or  execute  the  same,  or  any  part  thereof,  shall 
be(6)  subject  to  all  the  penalties  of  contemning  a  rule  of  court,  where 
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he  is  a  suitor  or  defendant  in  such  court,  and  the  court,  on  motion,  shall 
issue  process  accordingly ;  which  process  dhall  not  be  stopped  or  delayed 
in  its  execution  by  any  order,  rule,  command,  or  process  of  any  other 
court,  either  of  law  or  equity,  unless  it  shall  be  made  appear  on  oath  to 
such  court,  that  the  arbitrators  or  umpire  misbehaved  themselves,  (^) 
and  that  such  award,  arbitration,  or  umpire,  was  procured  by  corruption 
or  other  imdue  means :  and  that  any  arbitration  or  umpirage  procured 
by  corruption  or  undue  means,  shall  be  judged  and  esteemed  void  and 
of  none  effect,  and  accordingly  be  set  aside  by  any  court  of  law  or 
equity;  so  as  complaint  of  such  corruption  or  undue  practice  be  made 
in  the  court  where  the  rule  is  made  for  submission  to  such  arbitration 
or  umpirage,  before  the  l^st  day  of  the  next  term  after  such  arbitration 
or  umpirage  made  and  published  to  the  parties." 

Stra.  1 ;  10  Mod.  333.    (c)  An  arbitration  bond  had  these  words,  And  if  the  obligor 
thall  consent  that  his  submission  shall  be  made  a  rale  of  coart,  that  then,  &c     Upon 
motion  to  make  his  submission  a  rule  of  court,  it  was  objected,  that  these  words  did  not 
imply  his  consent,  but  if  he  would  forfeit  his  bond,  he  need  not  let  it  be  made  a  rale  of 
eooit;  yet,  because  this  clause  could  be  inserted  for  no  other  purpose,  the  court  took 
these  conditional  words  to  be  a  sufficient  indication  of  consent    Salk.  73,  pi.  8 ;  Ld. 
Rajm.  674 ;  Com.  Rep.  114.     [A  consent  in  the  submission  bond  that  the  award  shall 
be  made  a  rule  of  court,  does  not  warrant  the  making  of  the  submission  a  rale  of  court. 
9  Stra.  1178;  3  Barnard,  163.    ||  But  this  case  is  now  overraled  and  the  contrary  is 
settled.     Pedle]^  t.  Westmacott,  3  East,  603;  Soilleux  ▼.  Herbst,  3  Bos.  &  Pull.  444. 
And  if  the  original  submission  contain  a  provision  that  it  may  be  made  a  rale  of  court, 
this  prorision  will  extend  to  endorsements  on  it  enlarging  the  time  for  making  the  award, 
although  the  endorsements  do  not  expressly  repeat  the  proyision,  and  the  award  made 
within  the  enlarged  time  may  be  enforced  by  attachment.    Evans  ▼.  Thompson,  5  East, 
189,  overruling  Jenkins  v.  Law,  8  Term  R.  87 ;  and  see  3  Bam.  &  Ores.  179.    The 
statute  does  not  extend  to  criminal  matters,  and  therefore  a  submission  of  an  indictment 
fix  assanli  at  the  quarter  sessions  cannot  be  made  a  rule  of  court    Watson  v.  M^Cullum, 
8  Term  R.  530;  and  see  3  Dow.  &  Ry.  365 ;  nor  can  the  court  make  an  agreement  a 
rale  of  court  on  the  ground  of  the  parties  having^  stipulated  for  that  purpose,  unless  the 
agreement  be  to  refer  matters  to  arbitration.     1  Bing.  R.  133.||     [A  submission  may  be 
nude  a  mle  of  court  on  the  motion  of  one  party,  and  producing  the  bond  executed  by  the 
other.     Barnes,  55.    So  it  may,  though  it  be  no  part  of  the  condition  of  the  bond,  but 
be  thereonder  written,  and  not  signed,  if  it  appear  by  affidavit  that  it  was  written  before 
theexeeatioD  of  the  bond.  lb.]  ||  And  this  may  be  done  in  vacation,  5  Bam.  &  A.  317.0 
[{d)  Hie  court  will  compel  a  witness  to  a  submission  to  arbitration  to  make  affidavit  of 
the  execution,  in  order  to  make  a  rale  of  court    Stra.  1 ;  Baraes,  58.]    A  matter  beinff 
referred  by  rule  of  court  to  the  determination  of  the  judges  of  assize,  it  was  moved 
dtat  the  Judges*  determination  might  be  made  a  rale  of  court;  and  j}er  Holt,  where  a 
matter  is  rererred  to  arbitrators  by  rale  of  court,  and  they  make  their  award,  we  will 
eompei  a  performance  of  it,  as  much  as  if  the  award  were  part  of  the  rale ;  so  a  new 
rale  is  needless.    Salk.  71,  pi.  6.    NoUi  The  constant  practice  is  to  make  the  rale  of 
mmpHua  a  rule  of  the  court  above,  which  is  always  granted  on  motion,    (e)  If  one  of 
ihe  parties  revokes  the  submission,  or  hinders  the  arbitrators  from  proceeding  in  the 
award,  the  court  will  grant  an  attachment    Salk.  73,  pi.  10.    ||  But  only  where  the 
submission  has  been  made  a  rule  of  court  before  the  revocation,  for  otherwise  it  is  no 
eontempt.      Milne  v.  Gratrix,  7  East,  608;  and  see  1  Bing.-R.  88;   1  Jac.  &  Walk. 
511,  thougrh  the  party  may  have  his  action,  5  East,  366;  5  Bam.  &  Aid.  507.||    But 
if  the  party  dies,  there  is  no  remedy  by  attachment  against  his  representatives,  for  the 
contempt  dies  with  him.    3  Vera.  444.    If  the  partv  excepts  to  the  award,  thouffh  it  be 
afliniiea,  an  attachment  will  not  be  granted ;  for  the  nonperformance  of  it,  wnile  the 
matter  was  sub  judiee,  was  no  contempt    Salk.  73,  pi.  11 ;  3  Ld.  Raym.  857;  3  Keb. 
446.     Also,  the  party  must  be  requirea  personally  to  perform  the  awai^d,  and  such  per- 
sonal demand   must  be  made  out  by  affidavit,  otherwise  the  court  will  not  grant  an 
attacbBienU      Salk.  83,  pi.  1.    (g)On  motion*  to  set  aside  an  award,  because  the 
aifoitnitors  "went  on  without  giving  the  party  time  to  be  heard,  or  produce  a  witness. 
Holt  said,  that  aibitrators  being  jud(^es  of  the  party's  own  choosing,  he  shall  not  come 
and  sajf  that  they  have  not  done  him  justice,  and  put  the  court  to  examine  it :  aliter 
^nej  exceed  their  authority.    Salk.  73,  pL  11.    Awards  have  been  frequently  set 
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aside,  especull^  ia  eauiqr,  where  the  aibitraton  hare 
or  bsTe  been  giiilt;  of  camiplion  oi  panialitj ;  as  if 
in controTeraf •  3  Vem.  S51.  0Aa  award  will  be  se 
Ot  in  law.  M'Calmont  t.  Whitaker,  3  Rawle,  84; 
unieM  tuch  enoi  be  rery  appsrenL  Mulder  v.  Craftt 
lay,  450;  Neal  t.  Shielda,  3  Penna.  300 ;  HortOD' 
Btair,  1  John.  Ch.  B.  101;   Sfaeppud  r.  Meiril 


SBay,450;  Neal  t.  Shielda,  3  Penna.  300 ;  HortOD' 
T.  Btair,  1  John.  Ch.  B.  101;  Sfaeppud  r.  Meiril 
Keimedj,  I  Bailey,  46;  Jonea  t.  Fraziei,  1  Hawlu 
996.^  So  where  there  ere  three  erbitratora,  and  two 
dte  other,  oi  if  they  have  privste  meeting*,  and  adm 
notice  to  the  other.  3  Vem.  SU.  So  where  theyi 
parties  for  calling  the  other,  wbo  waa  a  butcher,  a  bat 
as  they  called  it  Vem.  157.  So  where  tba  anbnii 
had  power  to  choose  an  nrnpire,  which  the;  did  b;  th 
name  him;  endforthia  the  court  set  BBide  the  award. 
S  Bam.  JE  A.  SIS,  aec.  But  where  each  aTbitratorm 
piie,  and  neither  disapproved  of  the  other's  nomitiei 
own,  and  agreed  to  decide  by  lot;  this  was  held  a 
Ledger,  I6E^t,Sl.  Where,  however,  it  was  sgrest 
sbould  name  one  peraon,  and  that  they  should  then  to 
from  the  two  named,  the  court  set  aside  the  award,  si 
preceded  the  nomination  of  the  two  persons,  and  ttie 
objecting-  to  them.  Young  v.  Miller,  3  Bam.  &,  C.  4Q 
to  overrule  Neale  v.  I^edgar,  has  seUled,  that  the  api 
ceed  from  the  will  and  judgment  of  the  arbitrators,  li 
Csssell,  9  Bam.  &  C.  634.|j  ^See  Smith  v.  Spencer, 
'       B  does  not  extend  to  submission  by  rule  of 


:  BubmiBsions  to  srbitiatiou  in  easas  where  no  a 
line  as  where  there  was  ons,  sod  ia  onlydeolantnj 
>.J   2  Burr.  R.  701.    This  motion  will  n 


a  rule  of  court.    3  Stra.  1178. 

Submissions  are  likewise  general,  aa  of  a! 
&C.,  and  here  the  arbitrators  are  not  oblig 
disclosed,  but  th&ir  arbitration  of  some  thing 
leave  other  things  undone ;  but  where  the  i 
ditional,  Ua  guod  an  award  be  made  of  all  a 
ought  to  determine  all  matters  whereof  the; 
by  the  express  words  of  the  authority,  I  d 
unless  all  matters  in  controversy  are  settled ; 
one  without  the  other,  is  to  act  contrary  « 
such  a  submission  the  arbitrators  make  ai 
shall  be  intended  there  were  no  others  to  m 
other  side  show  there  was,  and  that  the  arbi 

Cro.EliE.839;  Cro. Jac.300,3IU;  SCo.OS;  Dye 
Brownl.  63.  Vide  ftottea,  that  awards  now  reoeive  a  i 
Ibrmerly,  vide  9  Mod.  233 ;  3  Sm.  1034. 

fThis  clause  of  ita  quod,  kc,  appears  : 
portance,  for,  whether  the  submission  contai 
be  of  certain  specified  matters,  and  the  ai 
award  upon  each  of  them,  the  award  is 
enforce  it  by  attachment,  and  will  set  it  asid 

1  Will.  Saund.  R.  33,  a,  n.  1 ;  Randall  v.  Randall 
B  East,  13;  Winter  t.  Mnnton,  3  Moo.  733;  Ld.  E 
Randall,  certainly  laja  much  stress  on  the  clause  ■ 
of  Willes,  C.  J.,  LD  Bradford  v.  Bryan,  Willes'  R.  069, 

And  90  on  the  other  hand,  if  the  referer 
in  difference,  whether  the  submission  be  wi 
or  without,  il*  the  arbitrator  omit  to  award  u 
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whidi  is  brought  before  him,  the  award  is  bad,  and  such  omission  may 
be  pleaded  in  bar  to  an  action  on  the  arbitration  bond ;  or  if  the  award 
is  pleaded  in  bar  to  an  action,  the  plaintiff  may  invalidate  it  by  replying 
that  other  matters  within  the  submission  were  brought  before  the  arbi- 
trator on  which  he  made  no  award ;  or  if  the  award  is  given  in  evidence 
by  the  defendant,  the  plaintiff  may  impeach  it  by  giving  this  matter  in 
evidence ;  however,  until  the  contrary  is  shown,  the  court  will  presume 
that  the  arbitrator  has  awarded  on  all  matters  within  the  submission, 
and  this  whether  his  award  be  stated  to  be  depremUsia  or  not. 

Ingram  v.  Milnes,  8  East,  445 ;  Mitchell  v.  Stavely,  16  East,  58 ;  Sed  vide  Simmonds 
T.  Swaine,  1  Taunt  549;  Gray  v.  Gwennap,  1  Bam.  &  Aid.  106:  and  see  Cargey  v. 
AtchesoD,  3  Bam.  &  C.  i70 ;  2  Bing.  199.  /6  An  award  is  inyalid  unless  it  determines 
the  whole  matter  submitted ;  and  it  is  equally  so  if  it  exceeds  the  subject  submitted, 
unless  the  excess  can  be  separated  and  rejected.  4  Dall.  385 ;  3  Yeates,  567;  5  Wheat 
394;  3  Caines,  235 ;  5  Cowen,  197;  3  Cowen,  70.  It  is  a  general  rale  that  when  the 
ubitrators  transcend  their  power,  their  award  will  be  void  oro  tantoi  but  when  what  is 
▼Did  does  not  affect  the  merits  of  the  submission,  the  residue  is  valid.  1  Greenl.  300; 
GGreenl.  847;  13  John.  264;  1  Wend.  326;  1  Cowen,  117;  2  Cowen,  638;  Hardin, 
336;  8  Mass.  399;  13  Mass.  244.8^ 

If  the  award  is  made  of  matters  not  within  the  submission,  it  is  bad^ 
as  where  the  submission  was  of  matters  between  A  and  B,  and  the 
arbitrator  awarded  on  matters  between  A  and  B,  C  and  D  jointly,  the 
awstrd  was  held  bad. 

Fisher  y.  Pimbley,  1 1  East,  188. 

But  where  the  award  is  made  of  matters  partly  within  the  submis- 
sion, and  partly  not  within  it,  it  is  good  for  so  much  as  is  within  the 
submission. 

Ingram  ▼•  MUnes,  ubituprdg  and  see  8  Taont  698. 

(C)  The  parties  to  the  Sabmission,  and  who  are  bound  by  it*  ^ 

Pkksons  that  cannot  contract  cannot  submit  to  arbitration,  therefore 
femes  coYert,(a)  persons  compelled  by  threats  and  imprisonment,  personis 
professed  in  religion,  cannot  submit, 

10  H.  6, 14;  Latoh.  807.  y0(a)  And  a  promissory  note  ffiven  bra  feme  eovert  to 
tnbmk  to  an  award,  made  withoat  the  assent  of  her  hnsband,  is  voiii.  Ramsey  ▼•  Leek, 
5  Wendell,  dO.gT 

The  husband  may  subpiit  the  chattels  he  hath  in  right  of  his  wife  to 
an  award,  for  he  may  dispose  of  them. 

Stile,  351 ;  March,  77, 78. 

If  the  husband  submits  to  arbitration  the  chattels  the  wife  has  as  ex* 
ecQtrix  or  adxninistratrix,  this  shall  bind  the  wife,  because  the  wife  can- 
not personate  (b)  any  one  without  the  husband  doing  coverture. 

31  H.  7,  29 ;  Roll.  Rep.  269 ;  Cro.  Jac  447.    (6)  But  quaare.  For,  by  some  opinions, 
the  wife,  in  this  case,  may  submit  to  an  award  without  the  husband ;  for  when  the  hus- 
band allows  her  a  power  of  administration,  he  must  suffer  her  to  act  pursuant  to  the  trust 
reposed  in  her,  and  his  express  consent  to  her  administration  is  a  tacit  consent  to  all 
fntare  actions  of  that  nature,  and  consequently  are  his  own  acts ;  but  whether  this  makes 
him  liable  to  a  devastavit  is  a  greater  question,  because  they  are  not  prof  eriy  acte  of  ad- 
nunistiation,  and  conseanently  he  never  consented  to  them.     Vide  1  And.  117,  181; 
5  Co.  37.    II  Bat  the  wife  eamot  submit  to  a  reference  respecting  her  real  estate,  and 
tbe  Coart  of  Chancery  will  not  refer  it  to  the  master  (as  m  case  of  an  infant)  to  say 
'whether  the  reference  would  be  for  her  benefit  or  not.     Dayisv.  Pa^,  9  Ves.  350; 
Emery  v.  Ware,  5  Ves.  846.    But  a  married  woman  who  is  litigating  with  her  husband 
for  a  diTorce  and  alimony,  the  husband  having  filed  a  cross-bill  asainst  her,  may  make 
a  valid  8ttbmi8si<»  of  ail  matters  to  arbitration,  though  not  regularly  separated  from  her 
baelMiid.    1  Dow.  R.  244.|| 

Voju  T.— 40  2  D 
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(C)  The  Parties  to  the  SnbmisdoDt  and  who  aie  boand  by  it  . 

[An  executor  may,  as  such,  submit  to  arbitration.  But  if  the  arbitra- 
tors do  not  award  as  much  as  he  would  be  entitled  to  at  law,  it  will  be 
a  devastavit  for  the  residue.  As  if  an  executor  submit  to  arbitration, 
and  it  be  awarded,  that  for  70/.  he  release  an  obligation  given  to  his 
testator  in  100/.,  for  performance  of  covenants  which  were  broken  by 
the  obligor,  the  100/.  shall  be  assets,  for  the  submission  was  his  own  act 

Dy.  261 ;  Office  Extr.  159 ;  Anon.,  3  Leon.  53.  But  the  submission  of  itself  is  not 
an  admission  of  assets.  Pearson  ▼.  Henry,  5  Term  R.  9.  Where  the  executor  engages 
himself  personally,  and  in  broad  terms  submits  to  pay  whatever  shall  be  awarded,  he 
cannot  afterwards  resort  to  the  plea  of  pkni  admirUsiravit,  Barry  v.  Rash,  1  Tenn  R. 
691.  {Or  if  the  arbitrator  not  only  ascertains  the  amount,  but  awards  that  Uie  executor 
shall  pay  it,  the  executor  cannot  drterwards  object  that  he  has  no  assets ;  for  &at  was  a 

2uestion  within  the  submission,  and  the  direction  that  he  shall  pay  is  equivalent  to  a 
etermination,  as  between  these  parties,  that  he  has  assets.  But  it  will  not  operate  as  an 
admission  of  assets  in  an  action  brought  by  another  creditor.  7  Term  R.  453,  Worthing- 
ton  y.  Barlow.  As  to  referring  actions  on  administration  bonds,  see  2  Mass.  T.  Rejj. 
152 ;  3  Mass.  T.  Rep.  235.}  ||  And  where  on  a  reference  in  an  action  against  an  admi- 
nistrator the  arbitrator  awards  that  thb  administrator  shall  pay  a  certain  sum  to  the 
plaintiff,  the  administrator  cannot  resist  payment  for  want  of  assets.  Worthington  y. 
Barlow,  7  Term  R.  453.  A  submission  by  trustees  has  been  held  not  to  render  them 
personally  liable.  Davis  y.  Rid^,  3  Esp.  Ca.  lOI.  iSnf  vide  2  Chitt.  R.  40.||  /SExecu- 
tois  or  administrators  may  submit  to  arbitrations  all  demands  in  fayour  of,  or  against  the 
estates  they  respectively  represent.  Coffin  v.  Cottle,  4  Pick.  454 ;  Bear  y.  Famnm, 
6  Pick.  269;  Allinff  v.  Monsan,  2  Conn.  692;  Swicard  y.  Wilson,  2  Rep.  Const  Ct 
218;  Whitney  v.  Cook,  5  Mass.  139.  As  to  the  reference  of  actions  on  ari)itratioii 
bonds,  see  2  Mass.  152 ;  3  Mass.  235.^^ 

Executors  are  bound  by  the  submission  of  their  testator. 

1  Ld.  Raym.  248 ;  2  Vent  249.    D  See  2  Bos.  &  Pull.  131.|] 

If  an  infant  submit  to  arbitration,  he  may  execute  or  avoid  it  at  his 
election,  as  he  may  all  other  his  contracts. 

13  H.  4, 12 ;  10  H.  6, 14 ;  March,  111,  141 ;  Jones,  164;  3  Ley.  17;  Roll.  Abr.  268, 
p.  1,  2,  730,  pi.  5.  ^  Britton  y.  Williams,  6  Munf.  453 ;  Hardin,  323.3^  [£^ai^  will 
not  decree  an  award  to  bind  an  infant  £q.  Cas.  Abr.  50.  In  the  case  of  Roberts  y.  New- 
bold,  it  is  ruled,  that  a  guardian  may  submit  fot  the  infant,  and  enter  into  a  bond  for  his 
SBrformance  of  the  award.  Comb.  318.  /S  Weed  y.  Ellis,  3  Caines,  253;  Weston  y. 
tuart,  2  Fairf.  326;  Britton  y.  Williams,  6  Munf.  458;  Baker  y.  Loyett,  6  Mass.  904 
{3  Cain.  253,  Weed  y.  Ellis.  And  if  a  sum  of  money  is  awarded  to  the  ffuardian,  pmy- 
ment  of  it  will  operate  as  a  discharge  of  the  demand  of  the  in&nt.  Ibid.|  And  in  the 
case  of  the  Bishop  of  Bath  and  Wells  y.  Hippesley,  28  Ch.  2,  cited  by  Ld.  Hardwicke, 
3  Atk.  614 ;  Lord  Nottingham  held  an  infant  bound  by  an  award  submitted  to  by  the 
bishop  of  ^e  one  part,  and  the  infant  and  his  guardian  of  the  other  part;  and  on  a  bill 
to  confiim  it,  decreed  accordingly.]  I  Where  a  cause,  in  which  an  infant  by  his  pro- 
ehein  ami  was  plaintiff,  was  referred,  the  court  directed  that  the  infant  should  haye  notiee 
of  the  award,  and  if  he  would  not  perform  it  the  defendant  might  carry  down  the  record 
to  trial  by  proyiso.  Godfrey  y.  Wade,  6  B.  Moo.  488.  The  attorneys  in  a  suit  in  chan- 
cery in  which  infants  are  parties  haye  no  authoriw  to  refer  the  disputes  to  aibitration  so 
as  to  bind  infants.  Biddell  y.  Dowse,  6  Bam.  &  C.  255 ;  and  see  10  Moo.  272.  || 

Persons  attainted  or  outlawed  cannot  submit  to  arbitration,  for  they 
have  no  property,  and  cannot  by  the  law  controvert  any  thing. 

A  (lean  without  the  chapter,  a  mayor  without  his  commonalty,  the 
master  of  a  college  or  hospital  without  his  fellows,  cannot  submit  to  an 
award,  for  the  submission  has  the  force  of  a  contract,  and  they  cannot 
contract  without  them. 

21  E.  4, 13.  ^The  selectmen  of  a  town,  who  are  its  general  agents,  may  submit  a 
matter  to  arbitration.  Boston  y.  Brazer,  11  Mass.  449;  but  see  Griswold  y.  N.  Su>niiig>- 
top,  5  Conn.  367,  contra.^ 
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/BAn  attorney  may  refer  his  adult  clients'  cause^  without  a  special 
authority  for  that  purpose. 

1  Dall.  164;  7  Cranch,  436;  4  Monr.  377;  16  Mass.  396 ;  but  see,  eorOnh  4  Hayw. 
65;  2  N.  H.  Rep.  488;  1  Ha1n.37O.9r 

[If  a  man  authorize  another  on  his  behalf  to  refer  a  dispute  between 
the  principal  and  another,  an  award  consequent  on  such  submission  is 
binding  on  the  principal  alone ;  and  it  is  no  objection  that  the  agent  had 
no  interest  in  the  subject  of  the  dispute.  But  if  the  agent  expressly 
bind  himself  for  the  performance  of  the  principal,  not  only  the  principal 
who  authorized  him,  but  the  agent  himself,  is  bound  by  the  award,  (a) 

Dyer,  316,  b ;  Caffhill  t.  Fitzgerald,  I  Wils.  38, 58.  (a)  In  general,  a  man  is  boand 
by  an  award  to  which  he  submits  for  another.  Alsop  y.  Senior,  3  Keb.  707,  718 ;  Shelf 
T.  Baylev,  Com.  Rep.  183.  And  where  an  attorney  submits  without  the  express  authority 
of  his  pnneipal,  {and  binds  himself  personally  to  perform  the  award,]  the  attorney  only, 
and  not  the  principal,  shall  be  bound.  Bacon  y.  Dubarry,  1  Salk.  70 ;  1  Ld.  Kaym. 
346,  S.  C. ;  Comb.  139,  S.  C. ;  Carth.  413,  S.  C.  y  See  Burrell  y.  Jones,  3  Bam.  &  A« 
47;  Ex  parte  Hughes,  5  Bam.  &  A.  483.||  In  the  case  of  Eysus  y.  Cogan,  Ld.  King 
thought,  that  daughters  of  age  and  unmarried,  might,  though  not  parties  to  ^e  submis- 
sion, by  consent  subsequent,  be  bound  by  an  award  to  which  their  mother  submitted, 
touchin?'  the  tiUe  of  an  estate  which  was  limited  to  them  after  her  death.  3  P.  Wms* 
449.  The  assent  of  a  solicitor  to  a  reference  by  rule  of  a  court  of  equity,  it  has  been 
bolden,  is  not  obligatory  upon  the  client,  without  his  actual  concurrence ;  though  such 
a  reference,  by  mle  of  nin  prtiu^  will  bind  the  client;  1  Chan.  R.  104 ;  1  Chan.  C.  86; 
bot  the  fonner  point  may  now  be  doubted.  )S  And  in  Smith  y.  Boisard,  3  M'Coid,  Ch. 
R.  406,  it  was  expressly  decided  that  it  was  competent  for  a  solicitor  to  bind  his  clients 
by  a  reference  to  accountants,  according  to  the  practice  of  the  covltU^  I  And  the  assent 
of  an  attorney  to  refer  a  cause  will  bind  the  client,  though  he  had  expressly  ordered  the 
attorney  not  to  ref^r.  Filmer  y.  Delber,  3  Taunt  486 ;  and  see  7  Price,  644.)  /d  An  at- 
torasY's  amement  to  refer  binds  his  client.  Somers  y.  Balabrega,  1  Dali.  164 ;  see 
Combs  Y.  Wycoff,  1  Cain.  147 ;  Alton  y.  Gilmanton,  3  New  Hamp.  Rep.  488 ;  Buck- 
land  Y.  Conway,  16  Mass.  Rep.  396 ;  Holker  y.  Parker,  7  Cranch,  436 ;  contra^  in  Ten- 
nessee, Haynes  y.  Wright,  4  Hayw.  65.gf 

If  a  man  submit,  for  himself  and  partner,  all  matters  in  difference 

between  the  partnership  and  another,  the  partner  submitting  shall  be 

bound  to  perform  the  award ;  but  the  other  shall  not,  because  he  is  a 

stranger  to  the  award.  ^ 

Strangford  y.  Green,  3  Mod.  838.  |  See  3  Bos.  ^  Pull.  131.|  ^8  And  see  Cutter  Y* 
Whittemore,  10  Mass.  Rep.  443.8f 

If  the  parson  on  the  one  hand,  and  'some  of  the  parishioners  on  the 
other,  in  behalf  of  themselves  and  the  rest  of  the  inhabitants  of  the 
parish,  without  the  authority  of  the  rest,  submit  to  arbitration  by  bond, 
the  parishioners  submitting  shall  alone  be  aniswerable  for  a  breach  of  the 
award  by  any  of  the  other  psuishioners. 

Mady  y.  Osam,  Lit.  30 ;  Hetl.  4,  S.  C.  0The  OYerseers  of  a  town  hsYe  no  right, 
virbdo  officii^  to  submit  the  claim  of  a  pauper  to  arbitration.  Furbish  y.  Hall,  8  Greenl. 
315.  When  some  only  of  seYeral  distributees  submit  their  intereste  to  arbitration,  the 
award  will  be  binding  on  the  parties  to  the  submission,  as  far  as  their  interests  are  conr 
cenied.  Snuth  y.  Smith,  4  Rand.  95 ;  see  Fletcher  y.  Pollard,  3  Hen.  &  Munf.  544.g^] 

II  The  Court  of  Chancery  will  not  act  under  an  award  in  a  charity 
cause  without  the  consent  of  the  attorney-general,  or  a  reference  to  the 
master  to  inquire  whether  it  is  for  the  benefit  of  the  charity.        -     « 

Attorney-general  y.  Hewitt,  9  Ves.  333.  || 

If  several  persons  do  a  trespass,  and  one  of  the  wrongdoers  and  the 
party  to  whom  it  is  done  submit  to  arbitration,  and  an  award  is  made, 
the  other  person  shall  take  advantage  of  it  by  way  of  extinguishment 
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of  the  trespass :  the  same  law  where  the  party  releases  to  one  of  them; 
for  in  both  cases  a  satisfaction  really  is,  or  is  presmned  to  be  made,  and 
a  man  cannot  receive  a  double  compensation  for  the  same  wrong. 

90  H.  6, 12,  a,  41,  a;  Roll.  Abr. 368.  (B.) 

'  If  several  persons  on  the  one  part,  and  several  on  the  other,  submit 
generally  to  any  award,  the  arbitrators  have  not  only  power  to  deter- 
mine matters  between  them  jointly,  but  severally  and  distinctly  also; 
and  an  award  between  one  only  of  the  one  side  and  another  of  the  other 
side  is  good ;  for  this  is  not  doing  less  than  the  commission  warrants, 
since  there  is  an  authority  in  it  to  determine  matters  distinctly  between 
them,  for  the  submission  is  of  all  matters,  so  that  it  contains  as  veil  all 
things  severally  between  each  of  them,  as  jointly  between  them  all,  and 
perhaps  there  may  be  no  cause  of  award  between  the  others. 

9Rich.3,  18,b;  1  Keb.886;  29  E.  4,  85;  Latch.  S)P8;  Roll.  Rep.  2;  Brown*  118; 
Yelr.  203;  1  BaUtr.  123;  Cro,  Oar.  433;  SUle,  471;  RoU.  Abr.  261;  Hardr.  399; 
Vera.  959. 

Jl  Where  two  parties,  having  separate  disputes  with  a  third,  agree  to  a 
reference,  and  jointly  and  severally  agree  to  perform  the  award  of  the 
arbitrator,  and  he  awards  separate  sums  to  be  paid  by  each  to  the  third, 
the  two  parties  are  liable  one  for  the  other,  and  may  be  jointly  sued  for 
the  sums  awarded. 

Mansell  ▼.  Burredge,  7  Term  R.  359 ;  and  see  pod^  285, 287.11 

[By  statute  5  G.  2,  c.  30,  §  34,  it  is  provided,  "Tliat  the  assignee  or 
assignees  of  any  bankrupt's  estate  and  effects,  with  the  consent  of  the 
major  part  in  value  of  the  bankrupt's  creditors  who  shaU  have  duly 
proved  their  debts  under  the  commission,  and  who  shall  be  present  al 
any  meeting  of  the  said  creditors,  pursuant  to  notice  to  be  for  that  pur- 
pose given  in  the  London  Gazette,  may  submit  any  difference  or  dispute 
between  such  assignee  or  assignees,  and  any  person  or  persons  whatso- 
ever, for  or  on  su^count,  or  by  reason  or  means  of  any  matter,  cause,  or 
tiling  whatsoever,  relating  to  such  bankrupt  or  bankrupts,  his,  her,  or 
their  estate  or  effects,  to  tfie  final  end  and  determination  of  arbitrators 
to  be  chosen  by  the  said  assignee  or  assignees,  and  the  major  part  in 
value  of  such  creditors  and  the  party  or  parties  with  whom  they  shall 
have  such  difference,  and  perform  the  awaid  of  such  arbitrators :  and 
the  same  shall  be  binding  on  all  the  creditors  of  the  said  bankrupt  or 
bankrupts;  and  the  assignees  are  thereby  indemnified  for  what  they 
shaU  fairly  do  according  to 'the  directions  aforesaid.'* 

II  This  clause  is  re-enacted,  $  88,  of  the  new  Bankrupt  Act,  6  6. 4,  o.  16,  with  an  •d*^ 
ditkmal  proTi'so  that  tf  one-third  in  Valve  of  the  creditors  do  not  attend  at  such  meeting, 
the  assi^ees  with  the  consent  ef  the  eonunisaioners  may  do  any  of  the  matten  theiem 
mentioned. I 

•  Lord  Hardwicke  held,  that  under  this  clause  the  creditors  could  tiot 
give  a  general  power  to  the  assignees  to  submit  matters  to  arbitration  at 
their  own  discretion,  but  that  they  must  have  a  special  meeting,  upoa 
notice  given  for  that  purpose  in  the  London  Gazette,  to  consider  of  the 
particular  case  intended  to  be  submitted  to  arbitration. 

1  Atk.  91,  Ex  parte  Whitchurch.] 

n  By  the  3  G.  4,  c.  119,  §  13,  assignees  of  insolvent  debtors  are  im- 
powered  to  refer  disputes  relating  to  the  estate  of  the  insolvent  to  arbt* 
tration,  with  the  consent  of  the  major  part  in  value  of  the  creditors  of 
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die  insolrent  present  at  a  meeting  held  on  fourteen  days'  nodce  in  the 
LoDdon  Gazette,  if  the  insolvent  were  in  custody  in  London,  or  in  the 
bills  of  mortality,  or  if  not,  then  in  some  newspaper  published  in  the 
county,  city,  or  place  in  or  near  which  the  insolvent  shall  have  been  in 
actual  custody,  and  with  the  approbation  of  one  of  the  commissioners 
of  the  insolvent  court.|| 

(D)  The  Arbitraton,  or  Unpiie. 

The  arbitrators  are  persons  indifferently  chosen,  to  determine  the  mat- 
ters in  controversy  according  to  their  own  minds,  whether  they  be  mat- 
ters of  law  or  fact :  infants,  persons  excommunicated,  outlawed,  &c,  (a) 
may  be  arbitrators,  for  every  person  must  use  his  own  discretion  in  the 
dioice  of  his  judges ;  and  being  at  liberty  to  choose  whom  he  likes  best, 
cannot  afterwards  object  the  wsuit  of  honesty  or  understanding  to  themi 
or  that  they  have  not  done  him  justice. 

West  Symb.  part  3«  $  37 ;  Hardr.  44 ;  SallL  78.  [(a)  ^.  ef  this  ?  and  see  the  part 
referred  to  in  West,  where  these  very  persons  are  excepted  against  as  incompetent  la 
I^  E.  4, 1,  and  Bro.  tit  ArhUrament^  37,  there  is  an  instance  of  an  unmarried  woman,  the 
Dochess  of  Suffolk,  being  an  arbitress.]  /3  Arbitrators  are  generally  required  to  be  sworn. 
Keeres  t.  Goff,  1  Penn.  143;  Parker  r.  Crammer,  1  Penn.  971 ;  Bowen  ▼.  Lanmng, 
1  Peon.  139;  Little  v.  Silverthome,  2  Penn*  680;  Jadcaon  ▼•  Steel,  Pzia*  Dec.  99 ; 
See  1  Halst  388 ;  1  Binn.  461. gf 

The  arbitrators  are  personally  trusted  with  the  authority,  and  it  is  not 
vithin  their  power  to  assign  it ;  therefore,  if  an  award  be  to  stand  to 
tbe  determination  of  a  stranger,  this  is  void ;  but  if  the  award  be,  that 
&Q  arbitrament  made  by  J  S  shall  stand,  diis  is  good,  because  it  is 
their  own  award ;  though  it  refers  to  the  act  of  another ;  but  though  the 
arbitrators  cannot  transfer  their  power,  (A)  yet  they  may  award  that 
others  shall  do  a  ministerial  act  in  subserviency  to  their  award ;  for  what 
IS  done  by  such  persons,  is  done  by  them  as  servants  and  instmments 
of  the  arbitrators,  and  is  the  act  of  the  arbitrator  himself;  as  that  such  a 
conveyance  should  be  made  as  counsel  should  direct,  such  costs  paid  as 
the  prothonotary  should  tax,  (r)  is  a  good  award. 

5  Co.  78;  3Atk.629;  Roll.  Abr.  951 ;  Cro.  Eliz.  736 ;  Palm.  146;  3  Roll.  R.914; 

ffiii.  59;  Haidr.  45.     [9  Atk.  504.  So  if  the  mwaid  releaaes,  bat  leave  it  to  tbe  court  to 

gire  diiectioiis  to  settle  the  form ;  aUUr^  if  they  award  that  tiie  court  shall  settle  the 

nieise  first,  and  the  arbitrators  will  afterwards  consider  whether  they  shall  order  it.  lb. 

So  if  they  recommend  it  to  the  parties  to  appoint  a  receiver,  and  if  they  do  not,  request 

tbe  court  to  do  it,  the  award  shall  not  be  avoided,  for  it  is  not  a  delegation  of  their  power, 

tearecomoaeiidation;  and  if  tiie  parties  do  not  cemply,  it  is  surplusagre.  lb.  501.] 

{An  arbitrator  may  make  use  of  the  judgmeDt  of  another:  it  becomes  his,  if  he  chooses 

to  adopt  it.  5  Yes.  J.  848,  Emery  v.  Wase.    But  he  cannot  delegate  his  authority ;  nor 

can  he  erect  a  new  tribunal  to  determine  future  controversies  between  the  parties  on  the 

aame  sobject.  4  Dall.  71,  Levezey  v.  Gorgas.}    If  the  submission  be  to  Randolphus  S., 

ad  (he  award  is  made  by  Raadulphas  S.,  ^  award  is  mot  good,  because  they  cannot 

be  taken  to  be  the  same  person,  being  different  Chrktiaai  names.  Roll.  Rep.  971.    Sed 

fa.  If  a  court  would  set  aside  the  award  for  this  triflinff  mistake,  if  it  appear  to  be  the 

person  meant  1     ^{b)  Levezey  v.  Gorgas,  4  Ddl.  71.    Nor  can  he  erect  a  new  tribunal 

to  determine  foture  controversies  between  the  parties  on  the  same  sobject.  Ib.0^  [(e)  But 

■oC  as  any  bat  the  offioers  of  the  superior  courts  should  settle.    B.  R.  H.  181;  SStea. 

1096.] 

The  arbitrators  cannot  reserve  to  themselTes  a  further  power,  since 
that  would  enable  them  to  make  a  double  award,  without  the  iaterposi* 
tion  of  those  who  ixnpowered  th^n  at  first 

do.  Jae.315,5e4;  Hob.dlS;  Sid.59.  /0 Archer T.WiUianifloii, 9 Har.& Gill, ^ 

2D2 
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The  arbitrators  cannot  make  their  award  by  parcels  at  several  times^ 
for  when  they  have  made  an  award  they  have  executed  their  authority, 
and  can  do  no  more ;  (a)  and  therefore  if  two  submit  all  debts,  tres- 
passes, &c.,  and  the  arbitrators  one  day  make  an  award  of  the  debts, 
and  of  the  trespasses  another  day,  this  is  not  good  as  to  the  trespasses, 
but  they  may  deliberate  of  one  thing  one  day,  and  of  another  the  other 
day,  and  then  make  an  entire  award  of  the  whole:  also,  an  award  made 
in  the  night  is  good,  for  the  party's  attendance  is  not  requisite;  but 
where  an  act  cannot  be  done  without  personal  attendance  of  a  third 
person,  it  cannot  be  in  the  night  (i) 

3  H.  4, 1,  b ;  Roll.  Abr.  350.  {(a)  Therefore  an  alteration  by  the  arbitrator  in  the 
award,  though  only  to  correct  a  mistfuce  in  figures,  is  void  if  made  after  the  deliyery  of 
the  award.  )S  Woodbury  v.  Northey,  3  Greenleaf,  85 ;  Eveleth  v.  Chase,  17  Mass.  Rep. 
458.0^  And  even  afler  it  is  ready  for  delivery,  and  notice  thereof  given  to  the  parties ; 
but  the  award  in  its  original  state  will  stand  good.  Henfree  v.  Bromley,  6  East,  309; 
Irvine  v.  Elnon,  8  East,  54.  However,  if  the  arbitrator  make  affidavit  of  his  havin|f 
committed  a  mistake,  the  courts  will  set  aside  the  award,  unless  the  parties  will  consent 
to  refer  the  matter  back  to  him.  Rogers  ▼.  Dallimore,  6  Taunt.  115;  but  see  7  Dow.  ft 
Ry .  774.11    (b)  Cro.  EUz.  676. 

If  a  submission  is  made  to  A  and  B,  when  their  occasion  will  permit, 
convenient  time  must  be  given  after  request ;  and  if  no  arbitration  be 
then  made,  the  parties  may  revoke. 

Sid.  281 ;  2  Keb.  10. 

II  And  it  is  bad  plea  to  an  action  of  debt  on  an  Award  imder  a  general 
submission,  that  the  arbitrator  did  not  make  his  award  within  a  reason- 
able time ;  for  the  party  should  show  a  request,  and  on  refusal,  that  he 
revoked  the  authority  of  the  arbitrator. 

Curtis  V.  Potts,  3  Maule  &  S.  145.    0  See  Smith  jr.  Spencer,  1  M'Cord's  Ch.  R.  93.ef 

Where  the  submission  was  in  the  Scotch  form,  and  the  award  to  be 
made  betwixt  the         and  the         day  of  next,  or  any  other 

day  to  which  the  submission  might  be  prorogated,  it  was  held,  that  the 
absence  of  date  was  immaterial,  as  it  lyas  equivalent  to  a  general  au- 
thority, to  be  excluded  within  a  reasonable  time. 

Maodougall  v.  Robertson,  4  Bing.  435 ;  3  Younge  &  J.  ll.Q 

If  there  be  a  submission  to  arbitration,  and  if  they  cannot  agree 
before  the  first  of  May,  then  the  submission  is  made  to  J  S  to  be  the 
umpire,  to  be  made  before  a  certain  day  then  next  to  come ;  if  the  arbi- 
tr^ors  never  discourse  about  the  matter,  so  as  there  is  not  any  disagree- 
ment between  them,  yet  if  they  do  not  make  an  award  before  the  day, 
the  umpire  may  determine  the  matter;  for  these  words,  if  they  cannot 
agrecy  are  not  to  be  taken  literally,  but  only  that  if  they  do  not  make 
an  award,  that  then,  &c. 

Roll.  Abr.  361.  ||  And  if  they  in  (act  disagree,  they  may  appoint  an  umpire,  and  ha 
may  make  his  umpirage  immediately  without  waiting  for  the  day.  Smailes  v.  Wright, 
3  Maul.  &  S.  559.11    BSee  Rockart  v.  Redd,  3  Rep.  Con.  Ct  917.9^ 

If  the  condition  of  an  obligation  be  to  stand  to  the  award  of  certain 
persons,  A  and  B,  and  J  S  being  umpire  for  both  parties,  in  this  case  an 
award  by  A  and  B  is  good  ;(c)  for  umpire j  in  the  common  signification 
of  the  word,  denotes  a  person  that  is  to  make  an  end  of  the  matter,  if 
the  others  cannot 


Roll.  Abr.  361, 363,  Osborne  and  Rogton.    (e)If  a  submission  be  to  four,  and  to  tfa 
on^kirage  of  J  S,  the  four  and  J  S  may  Join  in  sulking  the  awaid;  othorwise,  if  their 


J 
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power  bad  been  divided  in  the  eabraission,  as  if  it  bed  been  to  the  four,  and  if  the  j  could 
not  Bgm  then  to  J  S.  Bulstr.  184.  Vide  Hardr.  44.  Sed  gu.  In  this  last  oase  if  the 
fire  join  in  the  award,  is  it  not  the  award  of  the  four  ?  [If  arbitrators  join  with  the 
ompirs  in  the  deed  of  umpiragre,  it  is  merely  surplusage,  and  the  deed  is  good.  The 
distinction  taken  in  Bulstr.  184  is  absurd.  1  Black.  R.  ^63;  3  Burr.  1474.]  ||See  Bates 
T.  Cook,  9  Barn.  &  C.  407,  aee.||  /i  King  v.  Cook,  Charlton's  Rep.  389,  aec.  See  Blin 
Y.  Hay,  2  Tyl.  304 ;  Ridgen  ▼.  Martin,  6  Har.  &  J.  403.  An  awara  made  by  a  majority 
of  the  aibitrators  is  bad,  unless  it  appear  from  the  submission  that  such  was  the  intentioa 
of  the  parties.  Towns  v.  Jaqueth,  6  Mass.  Rep.  46 ;  Green  v.  Miller,  6  Johns.  Rep.  39 ; 
3  Bibb,  164 ;  1  Littel,  323 ;  Patterson  y.  Leayett,  4  Conn.  Rep.  50.  See  12  Martin's 
Rep.  345.  Where  the  submission  is  to  three,  with  power  to  two  to  make  the  award, 
two  have  power  to  hear  where  the  third  is  notified,  and  refuses  to  attend,  or  is  wilfully 
absent    Cofnot  y.  Allen,  3  Wendell,  494. 0 

If  the  condition  of  an  obligation  be  to  stand  to  the  award  of  A,  B,  C, 
and  D,  Ua  quod  the  said  award  before  such  a  day  be  made  in  writing 
hj  the  said  A,  B,  C,  and  D,  or  any  two  of  them,  under  their  hands,  &c., 
any  two  of  the  arbitrators,  without  the  rest,  may  make  an  award ;  for 
though  by  the  first  part  they  are  bound  to  stand  to  the  award  of  those 
four,  yet  their  power  is  divided  by  the  subsequent  words,  and  the  Ua 
quad  is  but  an  explanation  of  the  condition,  and  the  whole  makes  but 
one  sentence. 

YeJ7.  803,  Sallows  y.  Gilling.  For  this  yide  Vent.  50;  3  Keb.  57;  Cro.  Jac.  400; 
Moor,  849;  Roll.  Rep.  223,  375;  3  Bulstr.  63,  68;  Barnes,  57.  ||  Bat  if  one  die,  an 
award  cannot^e  made  after  his  death.    3  Bro.  &  Bing.  214.|| 

If  the  arbitrators  and  umpire  have  the  same  time  allotted  them  to 
iDake  their  award  in  the  submission,  as  to  the  umpire  it  is  not  absolutely 
void;  for  if  one  of  the  arbitrators  die,  or  absolutely  refuse  to  meddle, 
flien  the  umpire  may  determine  the  matters,  otherwise  not ;  for  two 
different  judges  cannot  have  a  concurrent  jurisdiction  of  the  same  thing; 
and  a  disagreement  between  the  arbitrators  at  their  first  meeting,  gives 
no  power  to  the  umpire  to  interpose,  because,  though  they  do  not  agree 
at  their  first  meeting,  they  may  at  the  next. 

a  Sand.  131 ;  Sid.  428, 455 ;  Roll.  Abr.  261 ;  Raym.  187 ;  1  Ley.  285.  Vide  T.  Jones, 
168 ;  2  Ventr.  110.    ^\  John.  Cas.  334. ^ 

The  arbitrators  may  choose  the  umpire  before  their  own  time  is  ex- 
pired, for  that  is  no  relinquishing  the  arbitration,  but  a  prudent  provision 
in  case  they  should  disagree ;  and  therefore  an  award  by  them  at  any 
time  before  their  time  expired,  is  good,  and  an  award  by  the  umpire  in 
that  time  is  void. 

Roll.  Abr.  261 ;  Cro.  Car.  263 ;  2  Sand.  132 ;  Raym.  206 ;  Lutw.  544 ;  Salk.  70, 
pL  3,  S.  P.;  Ld.  Raym.  222;  12  Mod.  120,  per  Holt,  and  2  Mod.  169,  covi,     [In 
8  Tenn  R.  644,  it  is  expressly  determined,  that  the  arbitrators  may  elect  an  umpire  the 
Tiery  instant  th^  begin  to  take  the  matter  into  consideration,  and  that  this  is  the  fairest 
^vay  of  choosing  one.]     ||See  Bates  y.  Cooke,  9  Bam.  &  C.  407,  ace.    /^M'Kinstry 
y.  SolomoDS,  2  Johns.  Rep.  57 ;   S.  C.  in  error,  13  Johns.  Rep.  27;   Peck  y.  Wakely, 
SM'Cord,  279;  Ridgen  y.  Martin,  6  Har.  &  J.  403.  g^    And  so  in  Harding  y.  Watts, 
15  East,  556,  the  Court  of  K.  B.  determined  that  the  arbitrators  might  appomt  the  um- 
piie either  before  or  after  the  expiration  of  the  time  for  making  their  award,  proyided  he 
"^88  appointed  before  the  time  for  making  his  umpirage  expired.    And  if  the  arbitrators 
disagree  before  the  time  for  making  their  award  expire,  they  may  appoint  an  empire 
immediaUiy^  and  he  may  make  his  award  before  the  arbitrators*  time  expires.    Smailes 
▼•  Wright,  3  Maule  &  S.  559.    /3  Richards  y.  Brockenbrough,  1  Rand.  449.gr    And  it 
need  not  be  stated  on  the  face  of  the  umpirage,  that  the  arbitrators  had  disagreed. 
Sprigens  y.  Nash,  5  Maule  &  S.  193.    The  Court  of  C.  B.  have  in  one  case  laid  down 
that  the  arbitrators  cannot  appoint  an  umpire  until  the  time  for  making  their  award  has 
exfked.     Beck  y.  Sargent,  4  Taunt.  232 ;  but  Uiis  was  not  the  point  decided  in  the  case, 
nl  tlie  position  is  not  consistent  with  the  cases  aboye ;  uid  see  8  Taunt.  694.    The 
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appdntment  of  the  umpire  need  Dot  be  etampad.  Roatledge  1 
^Nor  U  it  necesMr;  that  it  should  be  in  writing.  Elineni 
616.g' 

The  condition  of  a  bond  was,  if  the  arbitrators  : 
before  1 9  Feb.,  &c. ;  and  if  they  do  not  make  it  befo 
doth  not  determine  till  after  the  19th,  and  the  awa 
the  umpire  before  the  SOtb. 

Mod.  Rep.  374. 

If  the  arbitrators  have  time  to  the  10th  of  Jmie, 
to  nominate  ono  to  determine  it  by  the  said  lOth,  1 
choose  an  umpire,  that  delerminea  their  power ;  ft 
design  of  the  parties,  that  either  one  or  the  othei 
that  time,  and  not  that  both  shail  have  concurrent 

Roll.  Abr.  961 ;  Sid.  438;  Godb.  341;  3  Sand.  133.  ^ 
Lev.  174,  SDd  Salk.  73,  pi.  2 ;  U.  Rajrm.  671 ;  IS  Mod.  61 
the  Dmpire  be  named  in  the  aubmission,  be  cannot  make  hu 
given  to  the  aibilralore  to  make  their  awaid  be  expired.    {jiScd 

If  the  arbitrators  make  an  award  of  part  durini 
pire  cannot  make  an  award  of  the  rest,  unless  th 
if  the  arbitrators  make  an  award  of  part,  or  of  i 
may  make  an.  award  of  the  part  remaining  or  the 

Roll.  Abr.  363.  0  An  nntpire  chosen  bj  dieagreeiDg  aibitr 
alone.  Shieida  t.  Ranno,  1  Overt.  313.^  || Where  arbitraloi 
to  appoint  en  empire,  the;  cannot  delennine  on  some  of  the  qt 
then  to  the  anipi:^.     Tollit  t.  Saandera,  9  Price,  613.|| 


power  over  a  case  after  thej  have  made  their  award.  Fiizee 
337.  But  their  power  is  not  terminated  till  the*  hare  deUT 
V.  Mosely,  1  LitL  348.    See  3  Gieenl.  85 ;  17  Meaa.  453.^ 


If  the  condition  of  an  obligation  be  to  stand  to  tl 
80  as  the  said  award  be  made  before  such  a  day ; 
award,  then  to  stand  to  the  award  of  such  umpir* 
shall  nominate,  so  as  the  said  umpire  make  his 
day,  and  the  arbitrators  before  the  first  day  makt 
wards  name  C  to  be  umpire,  who  thereupon  inn 
the  arbitrators  afterwards  nominate  D,  who  befo 
an  award ;  this  is  a  good  award,  for  the  nominal 
did  not  make  him  so ;  but  when  he  refused,  it 
than  a  bare  proposal  to  him ;  and  the  form  of  pic 
cppto  super  se  onere  arbitri,  so  that  it  is  the  a 
umpire- 

gVent.ll3,114,TiTppitandEjrea;  Bdjadeed  b^  three 
C.  J.,  who  held,  that  C  might  have  proceeded  notwithatand 
could  not  be  two  coneniTent  Juriadictiona  in  aaveral  pereona. 
Salk.  70,  pi.  3,  where,  per  Holt,  if  the  arbitratora  choose  an 
cannot  revoke  or  choose  again,  for  they  have  exeonled  thdi 
choose  hiro  on  condition  he  do  accept;  but  Rooksbj  donbte 
ditiim  would  make  a  difference,  because  it  seemed  to  be  impli 

II  It  appears((7)  that,  where  one  umpire  refuses 
are  authorized  to  appoint  another ;  but  if  the  un 
on  his  authority,  the  dissenting  of  the  parties  is  of 
tors  have  no  power  to  appoint  a  second. 

Oliver  V.  Collings,  11  East,  367.  (a)  To  obviate  anrdonbi 
not  appear  quite  settled,  a  provision  to  thia  eSect  ma;  be  inse: 

If  the  condition  of  an  obligation  be,  that  whei 
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one  part,  &c.,  have  submitted  to  the  award  of  B  and  C  ita  quodj  &c., 
before  1  May,  and  if  diey  make  none,  to  the  award  of  such  umpire  as 
they  should  choose,  to  be  made  before  the  1  June,  and  the  arbitrators 
make  no  award,  but  choose  an  umpire  who  makes  an  award,  but  qtwad 
the  son  awards  nothing ;  this  is  a  void  award,  for  though  the  iia  quod 
be  in  the  clause  referring  to  the  arbitrators,  and  the  award  be  made  by 
the  umpire,  yet  the  ita  quod  relates  by  construction  to  the  umpire  as 
well  as  the  arbitrators. 
Le?.  139, 140,  Bean  and  Newberry;  Keb.  790,  833,  8577 S.  C. 

II  Where  an  arbitrator  has  power  to  enlarge  the  time  for  making  his 
award  to  any  other  day^  he  is  not  confined  to  a  single  enlargement  of 
the  time. 

1  Taunt  509 ;  4  Taunt  658.  ^  The  award  mnst  be  made  within  the  time  piMcribed 
in  the  aobmission.    Smith  ▼.  Spencer,  I  M*Cord*8  Ch.  R.  93.  g^ 

And  where  the  order  of  reference  contained  a  proviso  that  the  arbi- 
trator should  make  his  award  before  a  certain  day,  and  if  he  was  not 
then  ready  that  the  time  should  be  enlarged,  till  such  day  as  a  judge 
should  think  reasonable,  and  the  arbitrator  enlarged  the  time  by  endorse- 
ment, on  the  day  before  the  original  time  expired,  but  the  judge's  order 
was  not  obtained  till  after  the  time  expired,  it  was  held  that  the  time 
was  well  enlarged,  (a) 

Reed  v.  Fryatt,  1  Made  &  S.  1.  ra)The  jadge's  order  in  this  case  was  obtained 
before  the  award  was  actually  made,  out  where  the  arbitrator  made  his  award  before  the 
judge's  order  was  obtained,  it  was  held  that  he  had  no  authority,  and  the  award  was 
bad.    Mason  t.  Wallis,  10  Bam.  &  C.  107. 

Where  the  order  of  reference  provided  that  the  award  should  be 
delivered  to  the  parties,  or,  if  they  should  be  dead  before  the  making 
the  award,  to  their  personal  representatives  before  a  certain  day,  with 
liberty  to  the  arbitrators  to  enlarge  the  time  for  making  the  award,  it 
was  held,  that  the  arbitrators  had  the  same  power  of  enlarging  the  time 
after  the  death  of  a  party  as  before. 

Tyler  y.  Jones,  3  Bam.  &  C.  144 ;  and  ^  3  Bam.  &  C.  179. 

Where  the  condition  of  the  arbitration  bond  is  that  the  award  shall 
be  made  before  a  certain  day,  and  the  parties  before  that  day  by  dttd 
endorsed,  agree  to  enlarge  the  time  till  a  subsequent  day,  an  action  may 
be  maintained  on  the  bond  for  nonperformance  of  the  award  made 
within  such  extended  time ;  for  the  endorsement  operates  as  a  new 
defeasance  in  substitution  of  the  first. 

Greig  v.  Talbot,  2  Bam.  &  C.  179. 

^\ii  if  the  subsequent  agreement  were  not  by  deed,  it  could  not  operate 
as  a  defeasance,  and  there  would  be  no  remedy  on  the  bond,  but  only 
on  the  agreement. 

Brown  ▼.  Goodman,  3  Term  R.  593.  And  that  a  deed  can  only  be  altered  or  defeated 
by  deed,  see  Thomson  ▼.  Brown,  1  Moo.  358 ;  DaTey  y.  Prendergrass,  5  Bam.  &  Aid. 
187;  Bulteel  t.  Jarrold,  8  Price,  467,  and  3  Sannd.  47,  s.|[ 

]^\n  award  made  by  the  umpire,  merely  on  the  evidence  as  stated  by 
the  arbitrators,  without  any  re-examination  of  the  witnesses,  if  he  were 
iiQi  required  by  the  parties  to  re-examine  them,  is  good. 

Hall  ▼.  Lawrence,  4  Term  R.  589.1  /^Cbtiira,  Falconer  ▼.  Montgomery,  4  Dall.  333; 
Passmore  v.  Petit,  lb.  371.  See  Selby  ▼.  Gibson,  1  Har.  &  J.  363,  in  note;  Gibson 
T.  Broadfoot,  3  Dessanss.  584.  g^ 

Voi.  I.. 
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(E)  Award,  or  tinftl  Detennliiition  of  the 

H  Arbitrators  in  general  are  bound  by  the  n 
.  govern  the  courts  of  lav. 

I  M'Clei.  &  Y.  160.  ^Bul  lee  Fnlkr  v.  Wbeelock, 
4  Bibts  959 ;  Renick  t.  Blair,  1  John.  Ch.  101 ;  I  Doll.  I 

Where  the  arbitrator  is  empowered  by  the  op 
mine  the  parties  to  the  suit  on  oath,  he  may  ii 
a  party  in  support  of  bia  own  case,  or  may  it 
vimess,  that  he  is  interested  and  ought  to  have 

Wanw  T.  Bryant,  3  Bbn.  ti  C.  S90i  S  Dow.  &  Rj 
9  Taunt.  331 ;  Md  ride  6  Taunt.  694. 

iSAfier  a  witness  had  been  sworn  and  exan 
and  they  were  left  alone  to  deliberate  on  their 
again,  and  without  the  knowledge  or  presence  c 
hun  as  "to  matters,  material  to  the  controversy 
given  testimony,  but  about  which  the  arbitrator 
witness  did  testify  on  the  fonner  hearing;"  an 
at  law,  on  the  arbitration  bond,  for  the  perfomu 
refused. 

HenJck v.  Blair,  I  Jobn.  Ch.  R.  lOl.J 

Arbitrators  are  entitled  to  a  fair  remuneration 
is  a  frequent  practice  to  insert  the  costs  of  the  a« 
and  if  an  excessive  sum  is  awarded,  it  is  sul 
.  officer  of  the  coiul ;  or  if  the  sum  is  not  fixed,  it 
may  assess  it 

3  TaouL  461 ;  5  Taont.  343 ;  4  Taunt  639. 

If  one  of  the  parties  pay  the  whole  fee  for  the 
may  be  compelled  by  attachment  to  pay  his  pro 

1  Bos.  &  FqU.  93. 

And  it  has  been  said  that  the  arbitrator  may  i 
fee  by  attachment 

1  Bos.  iL  Pnll.  93. 

If  an  express  promise  has  been  made,  it  wi 
may  sue  for  his  remuneration ;  but  it  ha^  bee 
implied  promise  to  remunerate  him. 

Styl.  465 ;  4  Bsp.  N.  P.  C.  47;  and  wiyide  Gow's  N. 

^Change  of  opinion  of  one  of  the  arbitrators,: 
returned,  does  not  affect  the  award. 

CleBTeland  r.  Diion,  4  J.  J.  Manh.  938.^ 

(B)  Tbe  Award  iiarif,  or  final  Detorminalion  of  the 
Here  we  must  observe  that  the  courts  of  ji 
more  liberal  in  the  construction  of  awards  than  f 
of  the  nicest  distinctions  to  be  met  with  in  the 
to  be  admitted  as  precedents  in  expounding  t 
this  the  courts  do  in  furtlierance  of  justice,  and  foi 
however,  as  an  award  is  a  judgment,  and  car 
itself,  without  the  aid  of  an  averment  of  matte 
meaning  of  the  arbitrators,  it  is  necessary  that 
fitce  of  it 
SI  £.  4,  39,  b ;  10  Co.  57 ;  D;et,  949. 
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1.  T%ai  it  be  made  according  to  the  Submimon* 

If  an  award  be  made  of  any  other  thing  than  what  is  contained  in 
the  submission,  it  is  void ;  for  no  act  is  my  own,  or  binding  on  me,  un- 
less done  by  me,  or  by  commission  from  me. 

Plow.  396;  Dyer,  342.  ||Se6  Winter  t.  Lethbridge,  IS  Price,  534;  ProflBer  v. 
Goringe,  3  Taaot.  436;  Bonner  ▼.  Liddell,  1  Bro.  &  Bing.  80.||  /i  13  John.  27 ;  6  Piok. 
269;  2  Bay,  94;  1  Wend.  326;  13  John.  264;  1  Cowen,  117;  2  Cowen,  638; 
1  Gree&l.  300;  6  Greenl.  247 ;  6  Harr.  &  John.  10;  8  Mass.  399 ;  13  Mass.  244.gr 

If  arbitrators  award  to  do  an  act  to  a  stranger,  this  is  good,  (a) 

Dodley  t.  Mallery,  3  Leon.  62;  Anon.,  1  Leon.  316.  [(a)  Bat  such  an  act  nMtst 
appear  to  be  for  the  party^s  benefiU  Bedani  ▼.  Clerkson,  1  Ld.  Raym.  123.1  ^An 
^ward  which  directs  one  party  to  pay  money  to  a  third  person  for  the  benefit  of  the 
olher,  is  good.    Boston  y.  Brazer,  11  Mass.  447 ;  Macon  t.  Crump,  1  CaU,  575.9^ 

But  an  award  that  an  act  should  be  done  by  a  stranger,  is  void,  be- 
cause he  is  not  within  the  submission. 

ApoD.,  Moor,  3,  p.  11 ;  Sams  t.  Pitt,  Moor,  3^9 ;  10  Co.  131.  /iAn  award  wtiick 
leqotres  one  of  the  parties  to  the  submission  to  cause  a  third  person,  whom  it  does  not 
appear  he  has  any  right  to  dispossess,  to  deliver  possession  of  land  to  the  other  party, 
18  void.  Martin  t.  Williams,  13  John.  264.3^  But  if  he  has  any  remedy  in  law  or 
eqoity  to  comp|el  the  stranger  to  do  it,  the  award  is  good.  Roll.  Abr.  248, 249 ;  Stile, 
153.  Upon  this  principle,  an  award  that  one  of  the  parties  shall  be  bound  with  sureties 
is  bad.  Norwich  and  Norwich's  case.  Show.  Rep.  82 ;  3  Mod.  272,  S.  C. ;  3  Leon. 
62,  Tlnrsby  ▼.  Halburt.  [An  award  that  all  prosecutions  shall  cease  in  all  actions 
Wtween  A  and  B  will  not  extend  to  suits  where  A  is  plaintiff,  and  B  and  others  are 
defendants.  Bamardiston  v.  Fowler,  10  Mod.  204.]  MSee  Worth'fcn  t.  Stevens, 
4  Mass.  Rep.  448. 0 

If  two  submit  to  an  award  all  actions,  and  the  arbitrators  award  a 
release  of  all  actions  till  the  time  of  the  award,  some  books  have  said 
ftat  this  is  void  for  the  whole,  because  it  extends  to  things  partly  in  the 
submission  and  partly  to  things  out  of  it,  and  it  is  one  entire  act ;  for, 
say  they,  to  do  that  act  they  are  not  obliged,  because  not  within  the 
submission ;  and  to  do  an  act  relating  oidy  to  things  contained  in  the 
submission,  is  another  act  from  what  is  awarded; (6)  others  have  said 
that  this  is  not  void,  unless  there  are  shown  on  the  other  side  causes  of 
wtion  ariidng  between  the  time  of  reference  and  of  making  the  award, 
otherwise  none  shall  be  intended :  and  then  the  release  only  relates  to 
the  things  in  submission. 

10  Co.  131,  ISO ;  1  Rell.  R.  437;  Vandlore  and  Trip,  RoB.  Abr.  242 ;  2  Roll.  R. 
192;  Cro.  Eliz.  809;  Cio.  Jao.  353,  447,  663 ;  Poph.  134;  Sid.  365;  2  Mod.  169. 
(ft)  Hob.  190;  Sid.  154;  Moor,  885;  Hutt  29;  1  Salk.  74;  Bunb.250.  [Award  of 
geneial  releases  under  a  special  reference  is  good  for  the  matters  referred,  and  void  ai 
to  the  rest.  2BIflck.  R.  1115;  02  Cain.  327.  g'  So  on  a  submission  by  an  executor 
and  8B  administrator  in  those  ^characters,  an  award  that  they  execute  general  releases 
to  each  other,  is  good,  for  the  court  will  not  intend  that  any  thing  is  ordered  to  be 
leleased  except  the  matters  in  dispute  between  the  parties.  1  Term  R.  691.]  ||  8  Taunt* 
698.|  , 

But  it  has  been  resolved,  and  seems  now  settled,  that  die  act  is  not 
entire ;  for  he  may  release  all  actions  to  the  time  of  the  submission ;  for 
tbough  there  is  one  deed  of  release  awarded,  yet,  that  deed  relates  to 
several  things  that  are  dividable  in  their  own  nature  one  from  the  other, 
and  so  it  shall  be  good  for  what  is  in  the  submission,  and  void  for  the 


3LeY.188;  2Mod.l69;  Salk.  74,  pi.  14 ;  3LeT.418;  2Ley.3. 

The  arbitrators  cannot  bind  a  man's  liberty  or  right  to  real  things, 
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where  personal  things  are  submitted ;  and  therefore  if  they  award  ser- 
vice for  two  years,  or  a  release  of  the  right  of  lands  in  satisfaction  for  a 
trespass,  this  is  void ;  for  nobody  can  be  supposed  to  submit  more  than 
his  personal  estate  to  answer  a  personal  injury,  for  that  only  might  be 
taken  in  execution  for  it  by  the  common  law ;  and  that  may  be  bound 
to  answer  it :  therefore  if  the  arbitrators  award  a  horse,  money,  a  quart 
of  wine,  in  satisfaction  for  a  trespass,  this  is  good ;  for  here  a  new  per- 
sonal duty  is  raised  instead  of  the  former,  and  to  satisfy  out  of  the  per- 
sonal estate  is  necessarily  implied  in  the  submission,  for  this  is  a  means 
necessary  to  quiet  the  matters. 

9  E.  4, 44 ;  Roll.  Abr.  243,  pi.  13, 13.  0An  award  must  not  extend  to  any  matter  not 
comprehended  in  the  sabmiseion.  Camochany.  Christie,  11  Wheat  446;  ^  6  Mod.  231; 
«alk.  76,  pi.  19 ;  Roll.  Abr.  243,  eont. 

If  two  submit  to  award  all  quarrels  concerning  tithes  in  a  place 
certain,  and  the  arbitrator  awards  that  one  shall  pay  to  the  other  20/., 
and  the  other  shall  release  to  him  all  actions ;  this  shall  be  intended  all 
actions  concerning  the  tithe,  unless  the  contrary  appear  on  the  other 
side,  and  the  actions  may  be  severed ;  and  this  shall  be  good  for  the  acts 
in  the  submission,  and  void  for  the  rest. 

Palm.  107;  Roll.  R.  362;  3  RolL  R.  192 ;  Oro.  Jac.  664. 

A  submission  of  all  debts  and  demands,  and  a  release  of  all  judgments, 
executions,  and  extents  awarded,  is  a  good  award. 

2  Sand.  190,  Roberts  and  Marries. 

A  submission  of  all  matters  between  the  plaintiff  and  another,  and  an 
award  made  of  things  that  the  party  hath  in  right  of  his  wife,  is  good ; 
for  these  things  are  comprehended  under  the  words  all  matters. 

20  H.  6, 18 ;  3  Bulstr.  65.  TThis  point  does  not  appear  in  the  case  in  the  Yeai-Book 
referred  to  in  Bulstr.]   ^  See  Monro  ▼.  Alaire,  2  Caines,  320.  ^ 

^A  submission  of  certain  controversies  particularly  stated,  and  of 
divers  other  matters,  is  equivalent  to  a  general  submission  of  all  ques- 
tions and  controversies  between  the  parties. 

Monro  v.  Alaire,  2  Cain.  326 ;  see  Woodon  y.  Little,  3  M^Cord,  Rep.^487.  gr 

On  a  submission  of  all  injuries,  an  award  of  all  debts,  duties,  and  tres- 
passes, is  a  good  award ;  for  whatever  is  against  law  is  an  injury. 

3  Balst.  312, 313. 

A  submission  of  all  actions  now  depending,  and  an  award  of  all  ac- 
tions, good ;  for  it  shall  be  intended  actions  depending. 

Cro.  Eliz.  66, 858.  Where  the  words  dt  et  super  prsemitsis  restrain  the  award  to  Ilia 
thing  submitted.  Cro.  Eliz.  861 ;  8  Co.  97;  Cro.  Jac.  200, 351 ;  Roll.  Abr.  257;  Sand«. 
32 ;  6  Mod.  232.  A  submission  of  all  controversies  toaching  money  laid  out  for  his  wife 
when  she  was  sole,  at  her  request,  and  the  award  of  340/.  tor  all  sums  laid  oat  for  the 
wife  when  sole,  omittin?  at  her  request;  this  is  void,  because  they  award  another  thin|r 
than  that  which  is  contained  in  the  submission.  Cro.  Jac.  640.* 

*  Qu,  If  Uie  submission  be  recited  in  the  award,  whether  the  award  shall  not  bear  re- 
ference to  the  terms  of  the  submission,  and  be^oonstraed  accordingly;  «'.  e^  to  mean  oi 
her  request^  and  be  good. 

^  An  award  is  binding,  where  the  parties  submit  a  question  of  lair 
alone,  though  the  decision  be  against  law. 

Smith  T.  Smith,  4  Rand.  95.  ^r 

Under  a  reference  of  all  matters  in  difference  between  paxtnerSy  <to 
arbitrators  may  award  a  dissolution  of  the  partnership. 
[Green  y.  Waring,  1  Blade  B.  476.]    I  See  1  Taunt.  649.]| 


'  ■ 


ARBITBAMENT  AND  AWARD. 


326 


(E)  Award,  or^final  Determixiation  of  the  Arbitratora. 

II  But  they  cannot  award  that  a  part  of  the  sum  paid  as  a  considera- 
tion for  the  partnership  shall  he  refunded. 
Tktteraall  ▼.  Grote,  2  Bos.  &  Pol].  131. 

Where  partners  agree  to  dissolve,  and  the  terms  and  conditions  are  to 
be  settled  by  an  arbitrator,  he  has  authority  to  award  that  one  shall  not 
during  the  Ufe  of  the  other  carry  on  business  within  thirteen  miles  of  the 
place  in  which  they  had  done. 

Morley  v.  Newman,  5  Dow.  &  R.  317.||  /S  Under  a  general  submission  by  partners 
of  all  accounts,  dealings,  controversies,  demands,  &c.,  as  well  individaally  as  partner- 
ihip  concerns  and  transactions,  an  award  giving  the  joint  property  to  one  of  the  partners 
and  directing  him  to  pay  the  other  partner  a  sum  in  gross,  and  to  discharge  ana  satisfy 
the  debts  owing  by  the  firm,  is  good.  Byers  v.  Van  Deusen,  5  Wend.  268.  ^ 

So  between  a  master  and.apprentice,  they  may  award  the  indentures 
of  apprenticeship  to  be  delivered  up. 

I  Black.  R.  475. 

II  So  also  where  it  was  referred  to  an  arbitrator  to  ascertain  what  par- 
ticular lands  of  a  certain  farm  were  titheable  to  each  of  two  rectors  of 
adjoining  parishes,  (both  parties  to  the  reference,)  and  to  devise  all  means 
to  prevent  future  litigation  between  the  parties,  and  the  arbitrator  made 
his  award,  stating  that  it  was  impossible  to  ascertain  and  distinguish  the 
particular  pieces  of  land,  and  awarding  certain  undivided  proportions 
of  the  whole  tithes  to  each  rector^  it  was  held  that  this  award  was  within 
his  authority. 

Proeser  y.  Gpringe,  3  Taunt.  426 ;  and  see  Miller  t.  Robe,  lb.  461 ;  Atkyns  y.  Bald* 
wyn,  1  Starlc  R.  209. 

Where  the  parties  to  a  suit  had  entered  into  an  agreement  for  a  lease 
of  mines  for  sixty-three  years,  the  lessee  to  be  allowed  three  years  froni 
1st  May,  1801,  for  winning  the  colliery,  without  payment  of  rent,  and 
to  have  power  to  begin  to  bore  and  win  immediately,  and  all  matters  in 
difference  were  referred,  with  power  to  the  arbitrator  to  direct. a  lease 
according'  to  the  agreement,  and  he  directed  a  lease  for  sixty-three 
years,  from  1st  May,  1804,  it  was  held  that  he  had  exceeded  his  authority, 
and  his  award  was  bad. 
Boaner  v.  Liddell,  1  Bro.  &  B.  80. 

Where  an  arbitrator  to  whom  a  cause  was  referred  before  issue 
awarded  thus,  "  I  award  that  a  verdict  in  this  cause  be  finally  entered 
for  the  plaintiff,  with  184/.  I2s.  damages ;''  it  was  held  that  he  exceeded 
lus  authority  in  awarding  a  verdict,  and  that  as  the  award  consisted  of 
only  one  sentence,  thai  direction  could  not  be  rejected. 

JaeksoB  ▼.  Clarke,  I  M^Clel.  &  Y.  200.|| 

Under  a  reference  of  all  matters  in  difference  between  the  parties 
in  the  causCy  the  arbitrators  may  travel  out  of  that  particular  cause,  and 
take  into  consideration  any  cross-demands  between  the  parties,  though 
not  pleaded  by  way  of  set-off:  and  the  costs  being  to  abide  the  event 
makes  no  difference.  But  under  a  reference  of  all  matters  in  difference 
in  this  cause  between  the  parties^  they  are  confined  to  the  matters  in 
dispute  in  that  cause  only.  But  this  distinction  in  the  terms  being  per- 
haps too  refined  for  the  general  understanding  of  mankind,  it  is  recom- 
mended {a)  to  make  the  former  a  reference  of  all  matters  in  difference 
itiween  ^Ae /forties,  omitting  the  words,  in  the  cause,  and  the  latter  a 
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refeience  of  all  matters  in  difference  in  the  cause^  omitting  between 
the  parties. 

Malcolm  ▼.  Fullarton,  2  Term  R.  645.  ^8  Waglam  T.  BmnB,  1  Biim*  109. 0  ^Smith  t. 
MuUer,  3  Term  R.  626.     (a)  B j  Bailer,  J. 

Assignees  of  a  bankrupt  having  received  a  sum  of  money  from  a 
debtor  to  the  bankrupt  as  due  to  his  estate,  and  having  commenced  an 
action  against  the  same  debtor  for  a  further  demand  on  the  same  ac- 
county  to  which  the  general  issue  only  was  pleaded,  and  this  cause  being 
referred  to  arbitration,  it  was  holden,  that,  imder  the  general  reference 
above  stated,  the  arbitrators  might  award  that  the  assignees  should  re- 
pay a  part  of  the  money  which  they  had  already  received,  if  it  appeared 
to  have  been  paid  by  mistake. 

Malo(dm  T.  Fullarton,  9  Term  R.  646, 

A  demand  as  executor  may  be  taken  into  qpnsideration  under  a 
general  reference. 
filleteon  v.  CiunminB,  9  Stre.  1144. 

There  is  a  controversy  between  A  and  B  on  the  one  part,  and  C,  D, 
and  E  on  the  other  part,  and  C  for  himself,  and  D  and  E,  submits  the 
matter,  and  promises  to  stand  to  the  award ;  if  the  award  be  that  C  shall 
pay  so  much  in  satisfaction  of  the  controversy,  it  shall  bind  him,  though 
it  concerns  D  and  E,  who  are  strangers  to  the  submission,  inasmuch  as 
the  thing  awarded  is  to  be  done  by  him,  and  not  by  the  strangers  to  the 
submission. 

Roll.  Abr.  344. 

If  there  be  a  controversy  between  the  parson  and  his  parishioners, 
whether  tithes  shall  be  paid  in  specie  or  not,  and  they  submit  all  contro- 
versies, and  the  arbitrators  award  that  they  shall  pay  so  much  a  year 
for  tithes ;  this  is  good,  for  that  was  the  debate  on  the  award,  (a) 

Roll.  Abr.  254.    (a)  If  the  submission  be  of  a  suit  dependtnff  in  an  ejecUone  ftrwu^ 
and  the  award  be  of  the  right  of  the  land,  it  is  not  grood.  Roll.  Abr.  246.   If  the  sabmis* 
sion  be  of  all  actions  personal,  tedia  et  querdu^  they  cannot  make  any  award  of  any  veal 
suit,  for  the  word  penonal  refers  to  all  that  comes  after  the  copulatiTe;  bat  if  the  mJb* 
mission  be  of  all  actions  personal,  ae  aedtB  et  qitereUs,  they  may;  for  the  word  ac  nraketf 
a  plain  distinction  between  the  several  parts  of  it.  Roll.  Abr.  246.    If  the  submiasicm 
be  of  a  term,  and  all  that  belongs  to  it,  and  the  award  is  made  of  the  rent  which  sihall 
become  due  next  Michaelmas,  the  award  is  not  ffood,  because  it  may  be  extingoialied 
by  sunender,  eviction,  &c.,  before  Michaelmas.  Roll.  Abr.  245.    K  the  submission  be 
of  all  actions,  they  cannot  make  an  award  of  causes  of  actions ;  but  otherwise  if  the  sub- 
mission be  of  all  actions  and  quarrele,  for  the  wcnrd  quarreh  oomprehenda  canaes  of 
action.    Roll.  Abr.  246. 

If  the  submission  be  of  all  controversies  to  the  time  of  the  submisston, 
and  the  award  be  that  one  of  them  should  deUyer  up  an  obligatioa  made 
since  the  submission,  in  satisfaction  of  all  matters,  &c.,  this  is  good^  be- 
cause the  bond  is  given  only  in  satisfaction. 

RolL  Abr.  243,  p.  10.  If  the  submission  be  of  all  actions  depending  betweeo  A  and 
B,  an  award  cannot  be  made  of  any  action  depending  by  A  and  his  wife  against  B^  hesng 
out  of  the  submission.  Roll.  Abr.  246.  This  must  depend  on  the  intention  of  the  par- 
ties, where  that  can  be  collected  with  certainty,  filn  Buckley  y.  EUmaker,  13  S.  ^  R. 
71,  it  was  held  that  arbitrators  might  give  damages  to  the  date  of  the  award,  if  en^ 
weie  the  general  intentof  the  parties  apparent  in  the  submission,  g' 

An  award  may  be  good,  though  part  of  it  be  made  of  a  thing  not 
within  the  submission ;  as  if  an  award  be  to  pay  lOOOA,  and  to  procote 
n  itranger  to  be  bound  to  pay  22L  per  annum,  the  plaintiff  must  I&y  id>e 
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bzeacfa  in  not  paying  the  lOOO/.,  for  as  to  the  other  part  it  is  whoUy 

ToiA 

For  thia  Tide  Leon.  304, 305 ;  Cro.  Jac.  448 ;  10  Co.  131 ;  Roll.  Rep.  437 ;  Cro.  Eliz. 
7S8, 809,  au. ;  Kelw.  43 ;  Semb.  5  Co.  78,  cont.  /i  See  Woglam  v.  Bums,  1  Binn.  109 ; 
Dickey  T.  Sleeper,  13  Maes.  Rep.  244 ;  Commonwealth  ▼.  Pejebscut,  Jr.,  7  Mass.  Rep. 
399;  Sidllings  t.  Coolidge,  14  Mass.  Rep.  43.  a' 

H  If  an  arbitrator  go  beyond  the  terms  of  the  submission  to  direct  the 
mode  in  which  any  of  the  matters  ordered  by  the  award  is  to  be  done, 
that  direction  may  be  rejected  as  a  nullity,  as  forming  no  part  of  the 
award 

AitohesoD  ▼.  Cargey,  IS  Price,  639;  and  see  S.  C.  2  Bam.  &  C.  170  {  2  Bing.  199; 
lSPnoe,533;  M^Clel.  353.|| 

If  an  award  be  good  for  part,  and  void  for  part,  the  plaintiff  may  as- 
sign Che  breach,  that  the  defendant  did  not  pesform  the  thing  submitted, 
nee  per/ormcmi  in  aKquo;  for  it  shall  refer  only  to  that  in  the  submis- 
flbn,  for  the  rest  is  void,  and  not  to  be  performed. 

9  RoU.  R.  46. 

If  the  arbitrators  award  on  one  side  an  act  contained  in  the  submis- 
aon,  and  on  the  other  side  an  act  out  of  it,  thi9  is  a  void  award  for  the 
vhole ;  for  this  is  unequal,  because  there  is  something  on  the  one  side 
awarded  only,  and  nothing  on  the  other ;  for  what  they  intended  to 
balance  it  with  (hi  the  other  appears  to  be  void. 

Poph.  134;  Cro.  Jac.  149,  S€mb.    /SSee  2  Cain.  235,  Schuyler  t.  Yandenreer;  Lyle 
y.  Rodgers,  5  Wheat.  394 ;  1  Marsh.  359 ;  2  J.  J.  Marsh.  539.  ff 

If  the  arbitrators  award  10/.  to  one  of  the  parties,  and  5/.  to  a  stranger, 
this  is  good  as  to  the  party  himself,  and  void  for  the  stranger. 

2  Sand.  393.    So  if  a  lease  be  awarded  to  the  party  for  life,  the  remainder  to  J  S,  the 
lamainder  is  yoid  to  the  stranger.  Cro.  Eliz.  758. 

II  Where  an  arbitrator  to  whom  a  cause  was  referred  at  nisi  prius 
found  that  the  plaintiff  was  entitled  to  a  right  of  way  for  carriages, 
which  he  had  at  first  claimed  by  his  declaration,  but  afterwards  aban- 
doned, this  was  held  an  excess  of  his  jurisdiction,  and  the  award  was  set 
aside  pro  ianto. 
Hooper  t.  Hooper,  M^CleL  &  Y.  509.|| 

An  award  may  be  good,  though  made  of  less  than  is  contained  in  the 
submission ;  as  if  the  submission  be  of  all  actions,  trespasses,  demands, 
and  controversies,  and  the  award  be  made  of  some  onJy,  this  is  good ; 
for  no  more  shall  be  supposed  to  be  made  known  to  the  arbitrator ;  (a) 
and  if  there  be  other  causes  of  action  in  being,  and  they  were  made 
Imown  to  the  arbitrator,  they  must  be  shown  on  the  other  side ;  and  this 
as  well  where  the  submission  is  conditional  by  ita  quody  (A)  as  where  it 
is  absolute ;  for  the  award  being  made  de  prsemisisj  (e)  shall  be  sup- 
posed to  settle  all  things. 

Nichols  T.  Gmnnion,  Hob.  49 ;  Baapole's  case,  8  Co.  98 ;  Middletcm  t.  Weeks,  Cro. 
Jac.  200;  Sallows  v.  Gurling,  Cro.  Jac.  278;  Ormelade  v.  Cooke,  Cro.  Jac.  355.  For 
this  Tide  diam,  Brownl.  63;  2  Brownl.  310;  Sid.  12;  Dyer,  216,  242;  Hardr.  ^5. 
[4  LeotL  49 ;  I«utw,  554 ;  Hawkins  v.  Coclough,  1  Burr.  274.  But  where  the  submis- 
sum  is  of  certain  thinos  si>ecifically  named,  with  a  provision  or  clause,  ita  qttod,  the 
aibitrator  ought  to  make  his  award  of  all^  otherwise  it  will  be  void.  Baspofe's  case, 
8 Co.  98;  Hamond  y.  Hatch,  Goldsb.  125,  p.  14.  ji{a)  Jackson  v.  Ambler,  14  Johns. 
Asp.  96.  gf  (6)  This  conditional  clause  is  usually  expre£»ed  by  the  words,  **  Ila  quod  de 
pnemimsT*^  but  the  expression,  ^*sb  as  the  utme  award  be  made  and  ddivered  by  a 
partievlar  day«**  admits  of  a  similar  constraetioB,  the  *^same"  refeiring  to  every  thing 
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328         ARBITRAMENT  A 

(£)  Award,  or  final  DeteimiiiBtioi 
httan  mentiinied.  Risdon  t.  Inglet,  Cro.  EliE,  836 
on  or  before  a  pHiticular  daj,  impliefl  a  proviBo  that  i 
that  be  not  ezpreseed.  Lee  t.  Elkiu,  Lutw.  645.  \ 
pointment  of  an  umpire,  the  canditiooal  clauie,  if  in 
extendi  to  him,  though  it  be  not  repeated.  Bet 
Griffith  T.  Janett,  7  Har.  &  J.  70 ;  Wright  t.  Wri 
^n,  I  Wendell,  326.  In  Joboaon  r.  Bieckbill,  1  : 
tioa  was  "  of  and  concerning  the  differeneea  depen 
atating  that  the  arbitrators  afHer  examining  their  i 
into  consideration  a  band  from  the  defendant  to  the 
■am  due  from  the  defendant  to  plaintifT  "  on  said  I 
held  lo  be  bad.  In  order  to  impeach  an  award  mad 
miaaion,  on  the  ground  that  part  onl;  of  the  matter) 
be  dislinctlj  shown  that  there  were  other  points  i 
was  given  to  the  arbitrators,  and  that  tbej  ncglecl 
Ferrer,  1  Peters,  327.  g  (<}  And  where  an  action  ol 
gSTe  evidence  before  the  arbitrator  of  a  eet-off  due 
Awarded  a  verdict  for  the  plaintiff,  damagea  30001. 
fendanl'e  eet-ofi',  the  court  presumed  that  the  arbiti 
deration,  although  bia  award  waa  not  stated  to  be  m 
1  Bam.  &  A.  106 ;  and  see  Smith  t.  Johnson,  15  1 
JtC.  750.11 

[But  where  the  submission  is  of  certain  I 
a  proviso  or  clause  iia  quod  Jiat  de  prse 
make  his  award  of  all,  otherwise  it  will  b 
Baapole's  case,  8  Co.  98 ;  Hamond  v.  Hatch,  G 
II  Thus,  where  the  reference  was  of  all 
tween  the  plaintifT  and  defendant,  and  als 
to  be  put  on  the  hop-poles  and  potatoes 
ceming  the  rent  to  be  paid  by  the  plaii 
land,  together  with  the  costs,  &c,,  so  as  ll 
ready,  &c.  &.c.,  and  the  arbitrators  by  thei 
heard  the  parties  and  their  witnesses,  ai 
things  referred  to  them,,  and  then  awardei 
not  notice  the  rent  to  be  paid  by  the  plain 
held  the  award  bad,  since  it  appeared  on 
specifically  referred  on  which  no  award  u 
Randall  v.  Randall,  7  East,  81 ;  and  see  George 
So  also  where  there  were  two  causes,  c 
other  between  A  and  C,  and  an  order  of  n 
of  all  matters  in  difference,  and  by  a  su 
party  to  the  reference,  and  all  matters  in  < 
were  referred  to  the  arbitrator,  so  as  he  m 
ing  the  premises  on,  &c.,  and  the  arbitrate 
which  he  awarded  that  A  was  indebted 
in  the  other,  awarded  that  A  was  indebtec 
the  awards  were  held  bad,  as  not  determ 
between  all  the  parties  according  to  the  c 
Winter  t.  Manton  &  White,  2  Moo.  R.  733.D 
An  award  of  one  particular  thing  for  th 
in  difTerence,  is  sufficient ;  as,  where  the  £ 
in  controversy,  and  the  award  taking  noti 
the  defendant  to  pay  to  the  plaintiff  four 
towards  the  repair  of  the  house. 

[Hopper  V.  Haokett,  1  Lev.  139 ;  1  Keb.  738.] 


ARBITRAMENT  AND  AWARD. 


(E)  Award,  or  final  Determinatioii  of  the  Arbitrators. 

Where  specific  subjects  of  difference  are  submitted,  but  without  the 
conditional  clause  ^of  and  concerning  the  premises/^  it  is  said  the  arbi- 
trator may  make  his  award  of  any  of  them,  without  considering  the 
others. 

Baspole's  case,  8  Co.  98,  a.  But  see  King  t.  Hammerton,  1  fiamaid.  K.  B.  316, 
where  the  general  principle,  here  laid  down,  is  contradicted;  ||  e^  otefe  tuprd  that  this 
principle  is  not  correct! 

As  it  is  of  several  particular  things,  said  Lord  Coke,  so  it  is  of  several 

particular  persons ;  and  therefore  if  two  of  the  one  ^art,  and  one  on  the 

other  part,  submit  themselves,  the  arbitrator  may  make  an  arbitrament 

between  one  of  the  two  of  the  one  part,  and  the  other  of  the  other  part, 

and  it  will  be  good. 

8  Co.  98,  a.  Vide  3  R.  3, 18.  Bro.  tit.  jStrbitramerUy  p.  44,  cited  in  Plowd.  389 ;  Bean 
T.  Newbury,  1  Lev.  140 ;  1  Keb.  885,  cont. 

Where  the  submission  was  by  two  plaintiffs  on  one  side,  and  defend- 
ant and  his  wife  on  the  other,  of  all  matters  and  controversies  between 
them,  ^<or  any  of  them;''  the  award  was  holden  good,  though  nothing 
was  awarded  concerning  the  defendant's  wife,  on  account  of  the  words 
**between  them  or  any  of  them." 

Joyce  T.  Haines,  Hardr.  399. 

If  A  and  B  on  one  side,  and  C  on  the  other,  submit  to  the  award  of  J 
S,  all  matters  between  them ;  J  S  may  make  an  award  of  any  matter 
between  A  alone  and  C,  for  the  submission  shall  be  taken  distributively, 
and  perhaps  there  was  no  matter  between  B  and  C. 

Arnold  t.  Pole,  Roll.  Abr.  tit.  Jlrb,  D.  5 ;  Carter  ▼.  Carter,  1  Vem.  359.  A  See  the  6b» 
aerrations  on  this  case,  1  Bro.  &  Bing.  363, 369.||  0A  submission  by  A  and  B  of  a  suit 
between  C  and  D,  and  an  award  in  the  case,  does  not  bind  the  parties  to  the  submission, 
Vosborg  y.  Barre,  14  John.  302.  gr 

A  submission  of  all  matters  in  difference  between  the  parties,  when 
there  are  more  than  one  on  one  side,  is  the  same  as  a  submission  of  all 
matters  between  the  parties,  or  either  of  them ;  and  therefore  on  such  a 
submission  an  award  of  a  sum  to  be  paid  by  one  of  the  two  or  more  to 
the  single  party  is  good. 

AthelstOD  T.  Moon,  Com.  Rep.  547.    J  Sed  ride  Garland  t.  Noble,  1  Moo.  187.|| 

But  if,  in  such  case,  it  appear  in  the  submission  that  there  were  differ- 
ences between  the  person  on  one  side,  and  all  the  parties  on  the  other, 
and  the  submission  be  with  the  provisional  clause ;  the  award  must  com- 
prehend all  the  parties,  because  the  submission  is  under  a  condition  that 
it  diall  do  so. 

Harris  t.  Painter,  Roll.  Abr.  tit.  Jtrb.  0.  P.,  cited  in  Lutw.  1638. 

II  In  a  late  case,  where  A,  B,  and  C  had  entered  into  arbitration  bonds 
to  D,  E,  F,  reciting  that  all  the  six  had  been  in.  partnership,  and  that 
differences  had  arisen  between  the  above  boimden  A,  B,  and  C,  and  the 
above  named  D,  E,  F,  respecting  the  partnership  trade,  and  that  it  had 
been  agreed  between  the  above  boimden  A,  B,  and  C,  and  the  above 
named  D,  E,  F,  that  all  differences  between  the  parties  should  be  refer- 
red to  the  award  of  two  arbitrators,  and  the  condition  was,  that  A,  B, 
and  C  should  abide  by  the  award  of  the  arbitrators,  and  a  counter  bond 
in  the  shme  form  was  executed  by  D,  E,  and  F,  to  A,  B,  and  C,  and  it 
appeared  before  the  arbitrators  that  there  never  were  any  dibputes 
between  A,  B,  and  C,  collectively  on  the  one  side,  tuid  D,  E,  and  F, 
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S3D        ARBITRAMENT  AND  AWARD. 

(£)  Awatdy  or  final  Detenmnation  of  the  Arbitraion. 

eoltecdvely  on  the  other;  but  the  differences  existed  umong  the  six 
severally  in  relation  to  their  joint  partnership;  and  the  arbitratoK 
awarded,  amongst  other  things,  that  B  should  pay  a  certain  sum  to  A, 
the  Court  of  Common  Pleas  held  that  the  arbitrator  had  not  exceeded 
faiB  authority  in  awarding  a  siun  from  one  of  the  three  parties  of  the  one 
side  to  another  on  the  same  side.  Richardson,  J.,  dissented,  on  the 
ground  that  as  A  could  not  have  sued  B,  his  co-obligor  on  the  bond,  the 
submission  did  not  extend  to  any  differences  between  them  individually, 
but  only  to  matters  between  the  three  parties  on  the  one  side  and  the 
three  parties  on  the  other. 

Winter  t.  White,  1  Brod.  &  Bing.  350.    See  Bro.  Abr.  tit  Jfhitrament,  pi.  44.| 

If  the  award  be  conditioned  to  be  delivered  in  writing  under  hand 
'and  seal,  the  circumstances  must  be  observed,  or  the  award  is  void ;  and 
therefore  if  it  be  delivered  under  seal  only,  it  is  not  sufficient 

Dyer,  243 ;  2  Roll.  R.  243 ;  BuUtr.  110;  Roll.  Abr.  245 ;  Cro.  Jac. 277 ;  3  Mdd.  R. 
77,  78;  Palm.  97;  Loty/l  560;  1  Stra.  115.  That  the  aibitrator,  if  he  cannot  write, 
ooght  to  set  his  mark  on  the  award.  Bolstr.  110.  /6See  1  Biim.  461 ;  Rea  t.  Gibbons, 
7Serg.^cR.804.a' 

II  However,  if  it  be  averred  to  be  under  hand  and  seal,  it  will  be  in- 
tended to  be  in  writing.  But  if  it  is  only  averred  to  be  in  writing,  this  is 
insilfficient,  since  it  cannot  be  intended  to  be  under  hand  and  seal ;  and  if 
the  submission  is  ^^so  that  the  arbitrators  make  their  award  under  their 
.  handsy^'  it  is  insufficient  to  aver  it  to  be  ^^du/y  made  in  writingy^  with- 
out adding  under  their  hands. 

.  Garth.  169;  9  Si4.  38;  1  Stra.  116;  Everard  t.  Patteison,  6  Taunt.  645;  and  see 
8  Saund.  R.  62,  n.  3,  and  the  eases  there  colleeted.  ^Stanton  v.  Henry,  11  Jehna. 
Rc^.  133.  ef 

If  two  submit  all  actions  till  the  ninth  of  June,  ita  quod  arbitrium 
fiat  de  pramissisy  and  an  award  is  made  of  all  actions  till  the  seventh, 
some  have  said  diis  is  less  than  the  submission,  and  void ;  but  the 
better  opinion  is,  that  this  is  well  enough,  especially  tmless  there  be 
.  shown  on  the  other  side  an  action  arising  between  the  seventh  and 
ninth. 

Roll.  Rep.  868;  2  RoU.  R.  193;  Oro.  Car.  816,  317;  Cio.  Jae.  578;  8  Ga97; 
|8  East,  450.11 

^An  award  made  after  the' time  limited  in  the  submission  is  bad. 

Smith  T.  Spencer,  1  M<Cord,  Cha.  Rep.  92;  Mills  t.  Conner,  1  Blackford,  7;  Knipe 
Y.  Harrington,  lb.  79 ;  Hall  y.  Hall,  3  Conn.  Rep.  308.  9f 

Where  the  submission  to  an  award  was  that  it  should  be  made  on  or 
before  the  first  day  of  Michaehnas  term,  and  the  time  was  enlarged 
until  the  first  day  of  Hilary  term,  Lord  Thurlow  held  that  an  award 
made  on  the  first  day  of  Hilary  term  was  good,  that  it  was  an  enlarge- 
ment of  the  time  in  statu  quo,  and  therefore  must  include  that  day. 

Knox  Y.  Simmons,  3  Bro.  Chan.  R.  358. 

The  awarding  of  costs  is  incidental  to  the  power  of  an  arbitrator :  (a) 
a  provision  therefore  in  the  reference  that  the  costs  shall  abide  the  event 
of  the  award,  is  a  restriction  of  the  power  which  he  otherwise  necessarily 
hath  of  giving  costs  at  his  election.  (A) 

2  Term  R.  644.  ^S  (a)  Ailing  t.  Monson,  2  Conn.  Rep.  691 ;  Strang  t.  Fergnson, 
14  Johns.  Rep.  161.  But  see  7  Mass.  Rep.  398 ;  10  Mass.  Rep.  442 ;  13  Serg.  &  R. 
"71 ;  16  Serg.  &  R.  135 ;  2  Rawle,  21.  (6)  An  award  of  costs  is  good,  although  the 
jmncipal  sum  would  not  oany  costs  if  found  hy  a  juiy.  McLaughlin  t.  Scott,  1  Biia.  61. 


ARBITRAMENT  AND  AWARD.        SSt 

(£)  Award,  or  final  Delenuination  of  the  Arbitraton. 

But  see  Stuart  ▼•  Harkins,  3  Bbm.  331.    And  the  remariu  of  C«  J.  TUghmaa  in 
M'haaghlin  t.  Scott,  gf 

By  the  terms  event  of  the  awards  must  be  understood  the  legal  evetU^ 
and  therefore  under  th^  provision  the  party  shall  pay  only  such  costs 
as  he  would  have  been  liable  to  pay  if  a  verdict  had  passedjigainst  him. 
Costs  therefore  shall  not  be  taxed  against  executors,  nor  shall  plaintuST 
be  entitled  to  any,  if  his  original  demand  be  found  by  the  arbitrators  ta 
be  under  forty  shillings.  So  where  in  an  action  of  trespass  for  pulling 
down  the  plaintiff's  gates  and  assaulting  him,  the  defendants  justified 
to  all  the  counts  except  one  under  different  rights  of  way,  and  pleaded 
not  guilty  to  the  whole,  and  the  arbitrators  awarded  the  defendants  a 
light  of  way,  but  different  from  those  claimed  in  the  pleas,  and  gave 
fiye  shillings  damages  for  the  assault,  which  they  found  was  committed 
in  the  exercise  of  tifie  right  of  way  negatived  by  the  arbitrators ;  it  was 
holden  that  the  plaintiff  was  entitled  to  no  more  costs  than  dsunages ; 
for  the  arbitrator's  award  is  not  equivalent  to  a  judge's  certificate  under 
the  statute  of  22  &  23  Car.  2,  c.  9. 

3  Teim  R.  138 ;  SwiDglehnist  v.  Altham ;  Hingfaam,  and  another,  exeeators,  y.  HaaaeO, 
ffil.  41  6.  3 ;  Butler  t.  Gnibb,  Hil.  23  6.  3,  IL  B. 

An  award  to  the  plaintiff  of  <<  the  costs  by  him  sustained  in  the  said 
action  to  be  taxed  by  the  proper  officer,''  does  not  include  the  costs  of 
the  reference,  but  is  confined  merely  to  those  of  the  action* 

Browne  v.  Marsden,  H.  Black.  R.  223. 

8.  M  oughiio  he  certain. 

As  an  award  is  in  nature  of  a  judgment,  it  ought  to  be  wholly 
<fecisive ;  for  if  it  does  not  determine  the  matter,  it  becomes  the  cause 
of  a  new  controversy :  therefore  if  the  arbitrators  award  a  bond  for 
quiet  enjoyment  of  lands,  without  appointing  a  certain  sum,  this  is  a 
void*  award,  and  the  party  is  not  obliged  4o  give  bond  to  the  value  of 
^e  land ;  for  then  the  sense  of  the  award  must  be  supplied  by  aver- 
ment :  now  if  it  hath  the  credit  of  a  judgment,  there  can  be  no  inter- 
pretation made  of  the  award,  but  by  the  words  of  the  award  itself;  for 
if  it  receives  its  meaning  firom  any  matters  out  of  the  award,  the  min4 
of  the  arbitrators  is  only  guessed  at,  and  not  expressed :  but  the  parties 
intended  to  be  obliged  only  by  what  the  arbitrators  themselves  aeclarq 
to  be  their  award ;  and  were  the  bond  to  be  according  to  the  valuOj, 
they  cannot  assign  their  power  to  any  person  to  assess  the  value. 

5  Co.  77,  Salmon^s  case;  Cro.  Eliz.  432,  S.  C. ;  Roll.  Abr.  263,  S.  C.;.  Moor,  359, 

8.  C;   Roll.  Rep.  271 ;  Dyer,  242;  YeW.  98.    ^  An  award  must  be  certain.    1  DaU. 

173;   3Yeale0,539;    1  Gaines,  804;   2  Root,  607;   Cooke,  329;  3  Venn.  535.    An 

awazd  finding  that  **  the  sum  jS75  was  due  on  the  3d  of  March  last,**  several  months 

before  the  meeting  of  the  referees,  1  Dall.  119,  and  another  award  that  the  defendant 

shoald  **  give  security,'*  3  S.  1^  R.  340;  9  John.  43,  were  held  roid  for  uncertain^.    In 

the  fbUowin^  <»ses  tne  awards  were  set  aside  for  nneertainty,  Gratz  ▼.  Qratz,  4  KawlOf 

411;  Sheppaid  ▼.  Stiles,  2  Halst.  90;  Schuyler  t.  Yanderreer,  2  Gaines,  235;  Brown 

▼•  Haakeison,  3  Gowen,  70;   White  t.  Barry,  12  Wend.  377;  Thomas  ▼.  Molier, 

3  Ham.  966 ;  Turpin  y.  Banton,  Huj||^312 ;  Lyle  v.  Rodgers,  5  Wheat.  394.  f/  [The 

(ifrtiiiftfy  of  an  award  may  be  '-  '  '^Tding  to  a  common  intent,  and  consiitenl 

irjtii  fiur  and  reasonable  presu  where  the  sabmission  was  in  genem) 

««  of  all  aetio{UiftJ""'L  'ted  ^  -  in  fact  depondingf 

1  ¥ard  was  holdeii 

r  cause  of  com- 
ono.  Hawkins 
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(E)  Avard,  or  final  DeteRninBtian  of  the  Ai 
So  if  the  arbitrators  award  that  one  party  shall 
lier  for  the  payment  of  16/.,  this  is  not  a  good 
les  not  appear  what  security,  whether  by  bond  c 
Cro.  J&c.  314,  Thine  Bad  Rip^bj;  Jenk.  348,  S.  C.j  SStn 
SDler  into  an  obligation  for  the  pajment  of  a  aum  of  moae] 
n,  is  void  for  uncertaintj^.  Let.  86 ;  Sid.  STO.  ||  An  awa 
itaininff  do  order  to  pay  it,  cennot  be  enforoed  by  aitachme 
ling.  634-0  1^  (.")  Bamet  T.  Gilaon,  3  Serg.  &  R.  340.  g 
II  But  la  a  case,  where  the  arbitrator  awardei 
ould  pay  to  the  plaintiff  a  certain  sum,  to  be  ; 
lid,  within  a  week  from  the  award,  and  the  plair 
at  the  defendant  did  not  within  a  week  pay,  or  t 
e  court  held  the  award  sufficiently  certain,  an 
murrer  for  the  plaintiff. 
Simmoiu  t.  Swaioe,  1  l^unk  649. 
M  An  award  is  sufficiently  certain  an^  final  wher 
a  report  previously  made  by  a  conunissioner  in 

general  terms  Uieir  concurrence  with  it,  insu 
irticulars,  or  its  substance,  in  the  award  itself 
BridUiouBe  V.  HuDtei,  4  Hen.  it  Munf.  363.  ff 
An  award  that  A  or  B  shall  do  an  act  is  bad  foi 
Lawrence  T.  Hodgson,  1  Yonnge  &  J.  16.D  fi'BaiteeTko 
6.i/ 

If  the  condition  of  an  obligation  be  to  submit  tc 
aaes  between  A  and  B,  aiul  an  award  is  made  i 

enjoy  certain  leases  of  lands  purchased  from 
ly  me  rents,  and  perform  the  covenants,  and  del 
'  the  leases,  and  pay  the  arrears  to  the  time  of  tl 
is  IS  a  good  award  as  to  the  rents  and  coveiu 
ilarly  specified;  for  though  generally  it  is  true  t 
terpreted  by  its  own  words,  and  not  by  any  ma 
hidi  doth  not  appear  in  the  words ;  yet  when  tl: 
ive  relation  to  things  certain,  out  of  the  award 
rerred  j  for  that  is  the  express  mind  of  the  arbitra 
[pressly  referred  to ;  but  as  to  the  arrears  the  a 
ley  have  not  referred  to  any  maUer  that  falls  '' 
'  B,  for  he  cannot  compel  A  or  J  S  to  set  the 
id  an  award  of  what  cannot  be  certainly  done 
ination. 

RoU.  Abr.  964,  p.  9,  Ma«aey  and  Anbie; ;  S^,  36S,  S.  i 
If  an  award  be  that  one  shall  acquit  the  oth 
)0/.  aut  to  eirciter,  and  the  party  is  bound  in 
fit  eo  circiter,  this  is  a  good  award. 
RoU.  Abr.  S63,  p.  8  j  March,  18,  S.  C. 
If  an  award  be  that  one  shall  pay  the  other 
'  May,  and  that  the  other  shaD  release  his  right  in 
rimo  die  Mail,  omitting  vicessimo,  not  good,  b 
ly  such  former  day  before  mentioned,  and  so  th« 
rs  not  understood. 

Roll.  Abr.  963,  p.  6,  951,  p.  IS ;  MiAhun  and  Jtaaagii 
l,S.C.;  Cro.  Jacl49,  S.  C. 
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(E)  Award,  or  final  Determination  of  the  Arbitratora. 

If  an  award  be  made  between  A  and  B  touching  certain  quarters  of 
madt  deliYered  by  A  to  B,  that  B  shall  pay  to  A  so  much  for  every 
quarter,  as  a  quarter  of  malt  was  then  sold  for,  this  is  void ;  because 
not  said  at  what  market  price ;  for  one  market  may  be  much  dearer 
than  another. 

Roll.  Abr.  263,  Harst  and  Banibridge. 

[An  award,  <Hhat  the  defendant  shall  deliver  certain  goods  particu* 
larly  named,  and  three  boxes,  and  several  books,  without  naming  the 
books,"  is  uncertain;  the  books  should  have  been  particularly  described, 
unless  it  had  been  said  that  the  books  were  within  the  boxes,  by  wMqIi 
they  would  have  been  sufficiently  ascertained,  {a)  So,  an  award  "  that 
one  of  the  parties  shall  deliver  up  to  the  other  a  certain  writing  obliga- 
tory, or  a  certain  bill  obligatory  which  he  had  before,"  is  altogether  im- 
certain,  for  it  does  not  say  of  what  sum,  or  of  what  penalty  the  bond  is, 
or  of  whom  it  was  obtained. 

Cockson  y.  Ogle,  1  Lutw.  550 ;  Bedam  t.  Clarkaon^  1  Ld.  Raym.  134.]  fi  (a)  An  award 
that  one  party  shall  deliyer  to  the  other  **  all  the  books,  papers,  and  accounts,  together 
iritfa  a  small  chest  and  wearing  apparel,  not  otherwise  disposed  of  on  the  31st  July^ 
1826,  and  which  he  had  in  his  hands,*'  &c.,  it  is  void  for  uncertainty.  Thomas  t.  Molier, 
3  Ohio  Rep.  367.  fl 

If  A  and  B,  merchants,  and  C  and  D,  with  all  the  other  owners  and 
mariners,  submit  to  the  award  of  J  S,  concerning  a  ship  taken  by  way 
of  reprisal,  and  A  and  B  enter  into  an  obligation  on  one  side,  and  C  and 
D  on  the  other  side,  and  1000/.  is  awarded  to  C  and  D,  to  the  use  of 
themselves  and  the  rest  of  the  owners  and  mariners,  this  is  a  good  award, 
though  every  man  has  not  a  certain  allotment,  for  C  and  D  subitdt 
jointly  in  the  name  of  the  rest ;  and  therefore  an  award  of  any  thing  to 
them  as  one  person,  without  subdivision,  is  good ;  and  C  and  D  being 
intrusted  for  the  rest,  they  are  bound  to  make  a  reasonable  division ;  ^ 
not  at  common  law,  at  least  in  Chancery. 

Roll.  Abr.  349;  Stile,  133, 136, 153,  S.  C. 

If  an  award  be  made  that  A  shall  pay  B  his  day's  work,  and  task 
work,  suid  B  shall  then  pay  25L  to  A,  and  then  they  shall  make  each 
other  general  releases,  this  is  a  void  award,  and  cannot  be  helped  by 
averment  that  he  paid  such  a  certain  sum  for  day's  work  and  task  work; 
because  the  award  is  void  in  itself,  by  not  settling  the  certain  sum ;  and 
if  that  is  void  upon  which  the  subsequent  payment  and  releases  are  to 
be  made,  the  whole  award  must  be  void. 
%  Sand.  893 ;  Pope  and  Bret,  3  Keb.  736,  S.  C. 

An  award  is  made  of  40/.  and  mutual  releases ;  but  if  it  shall  appear 
to  the  arbitrators  that  one  of  them  stands  obliged,  &c.,  that  then  so  much 
shall  be  deducted,  this  makes  the  whole  award  void ;  for  it  is  uncertain 
how  much  will  be  due ;  but  if  the  award  had  been  that  if  any  bill  of 
debt  appears  to  such  a  sum,  that  this  sum  certain  should  be  deducted, 
this  perhaps  would  have  been  a  good  award ;  and  though  he  awards 
mutual  releases,  which  would  make  a  final  end  of  all,  yet  it  appears  it 
was  to  be  after  payment ;  and  therefore  that  part  of  the  award  shall  not 
stand  alone,  for  that  is  contrary  to  the  intent  of  the  award;  so  if  the 
arbitrators  make  an  award  with  a  proviso  {b)  at  the  end  of  it,  that  if 
they  do  such  an  act  the  whole  award  shall  be  void,  the  whole  award  is 
void  ;  for  the  award  ought  in  present  to  be  certain. 

Wiiich  ▼.  Saanders,  Cro.  Jac.  584 ;  Palm.  145,  S.  C.    (&)  Kinge  t.  Fines,  1  Sid,  69* 
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(E)  Award,  <n  final  Detennmalioa  of  ttu 
An  award  that  one  shall  pay  part  of  the  chi 
allow  his  part  of  the  loss  that  shall  come  to  t 
good;  for  it  may  be  reduced  to  certainty. 

Roll.  Abr.  S51,  pi.  14.  An  award  IfaU  one  of  the  putiel 
not Dood,  because  the loatteriiot  aeUled.  Fill. Abr. tit. .9) 
•hall  paj  a  moietj  cujutdam  debUi,  &c.,  held  not  good,  fo 
263.  Qua^c?  And  vide  6  Mod.  R.  S31,  where  an  award  l! 
partition  bj  mutual  convejances,  ihoueh  it  did  not  point  ou 
was  to  hare,  was  bolden  eood.  [|  See  Cargej  v.  Ailch 
3  Bing.R.  199.11 

II  So  also  an  award  that  two  parties  should  p 
portion  to  their  several  shares  in  a  certain  ship, 
those  shares  were,  was  held  sufficiently  certain 
pute  referred,  as  to  the  amount  of  the  shares. 

Wohlenberg  v.  Lageman,  6  Taunt.  95fi. 

So  an  award  which  directs  an  executor  to  p 
but  which  does  not  determine  whether  he  has  s 
certainty. 

Lore  T.  Hoyft^boame,  4  Dow. &R.  614. 

So  where  the  declaration  contained  eleven 
gence,  and  also  common  counts  for  money  paid 
mider  an  award  of  niai  prius,  found  that  the  p 
of  action  for  23/.  14j,  lOd.,  and  directed  a  ver 
that  sum,  it  was  held  sufficiently  certain 

DIcasT.  Jay,  5  Bing.  381.(1 
If  the  submission  be  of  200  acres,  called  I 
award  be  concerning  the  waste  lands  in  the  to 
void,  and  cannot  be  helped  out  with  an  avei 
awarded  to  be  paid  by  one,  and  it  is  not  said  in 
owes  the  other,  that  cannot  be  averred. 

Dyer,  843;  Roll.  Abr.  263,  p.  5. 

If  an  award  be  tliat  one  of  the  parties  shall  p 
as  is  due  in  conscience,  this  is  a  void  award. 

Stile,  S8.  Fire  poundf  awarded  for  qail-renta  and  other 
certainty.  March,  144.*  An  award  to  pay  so  mach  mone 
for  uncertainly.  Skin.  246,  argu^fuio.  [Id  uie  case  fium  He 

•  Qu.  If  it  is  a  final  payment ! 

If  A  commits  a  nuisance'  to  B,  by  erectin 
ground,  and  the  arbitrators  award  diat  the  scaff 
must  he  understood  that  they  are  to  be  removed 
they  are;  for  though  any  person  may  by  law 
the  arbitrators,  who  are  ju^es  of  equity  as  well 
stood  to  intend  it  of  him  who  committed  the  nu 
award  not  void  for  uncertainty. 

6  Mod. R.  344;  Salk.7Sj  3Salk.498;  9  Ld.  Raym.  1 
three  JudgM  against  Holt,  C.  J.,  who  seemed  of  a  c(»iUar 

An  award  to  pay  the  charges  of  such  a  suit,  i: 
intent  of  the  arbitrators  it  should  be  reduced 
tomey's  bill,  who  is  the  only  person  that  can  kt 

Bealev.  Beale,  Cro.  Car.SeS;  HauBOUT.  Liveraedge,3 
3  Lot.  16.  But  tide  3  LeT.  414,  where  the  award  was  to  i 
•11  r«U(«Bbl«  expoMC  tAn  leeUm  prmd.  i  uid  it  was  ad 
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(fi)  Award,  or  final  Detenniiiation  of  the  Aibitraton. 

•iBontainty;  bat  to  pay  sueh  ooats  or  chama  as  the  master  or  prothonolary  flhail  tax, 
kaa  always  been  held  good.  Sid.  358;  Garth.  156;  2  WUs.  367;  1  Barnard.  K.  B.  463. 
(a)  And  the  proper  officer  of  the  court  may  tax  it.  ||  Carsey  ▼.  Aitcheson,  3  Bam.  &  C. 
170;  3  Bing.  R.  199.||  0An  award  tiiat  the  defendant  snail  pay  to  the  plaintiff  a  sum 
of  money,  and  ^*the  costs  of  a  suit,'*  without  ascertaining  tke  amonnt  of  the  costs,  is 
good.  Macon  t.  Crump,  1  Call.  575.  ^ 

An  award  was,  that  one  of  the  parties,  he,  or  his  executors,  should 
release :  and  my  Lord  Holt  inclined  to  think  that  it  may  be  construed 
that  he  and  his  executors  should  release. 

Salk.  69,  pi.  1 ;  Ld.  Raym.  347. 

[An  award  ^  that  the  one  shall  seal  and  deliver  a  demise  to  the  oUier, 
or  his  assigns,  is  certain  enough ;  it  shall  be  understood  to  himself.^' 

Wan  T.  Philips,  1  Keb.  335. 

An  award  ^that  the  plaintiff  shall  pay  the  defendant  a  certain  sum 
on  a  particular  day,  and  that  then  the  defendant  shall  reassign  the  land 
mortgaged  to  him  by  the  plaintiff,''  is  sufficiently  certain,  though  it  do 
not  say  for  what  term  the  reassignment  siiall  be,  whether  for  years,  life, 
or  in  fee ;  for  it  shall  be  understood  to  be  for  the  whole  interest  mort- 
gaged. 

Rosse  T.  Hodpes,  1  Ld.  Raym.  834. 

It  is  no  objection  to  an  award  that  it  is  conditional,  as  that  one  of 
the  parties  shall  enjoy  a  house  for  three  years  and  a  half,  and  shall  pay 
his  rent  every  half-year ;  and  that  if  he  fail  in  payment,  the  award  for 
tiie  enjoyment  of  the  house  shall  bet  void.  So  that  he  shall  pay  the  other 
10/.  on  condition  that  each  i^all  acquit  the  other ;  (a)  for  it  shall  be  taken 
as  a  positive  injunction  that  they  shall  acquit  each  other. 

Ferser  ▼.  Proud',  Cro.  Jac.  493 ;  LinfieM  t.  Feme,  (a)  3  Ler.  18 ;  Kyd,  Idd. 

So  it  may  be  made  with  a  penalty  to  attach  on  the  non-performance 
«f  a  preceding  part ;  as  to  pay  12/.  on  two  several  days,  and  on  default 
of  payment  ^e  first  day,  to  pay  the  whole  12/.  immediately  after. 

Kocklll  T.  Wetheral,  2  Keb.  638. 

Where  it  is  left  to  a  subsequent  event  to  ascertain  precisely  the  thing 
awarded,  it  will  be  sufficient  if  that  event  must  necessarily  happen ;  as 
if  the  submission  be  with  respect  to  a  way  leading  to  a  house,  and  the 
award  be,  that  the  one  shall  give  a  bond  of  300/.  to  the  otiier,  payable 
at  three  years'  end ;  and  in  case  the  way  be  taken  away,  then  that  he 
shall  pay  less  by  a  certain  sum,  and  if  not,  a  certain  sum  more. 

Collet  T.  Powell,  2  Keb.  670.    J  Pedley  t.  Goddard,  7  Term  R.  73 ;  Storke  y.  De 
Smeih,  Willes,  R.  66.g 

An  ai)vard  in  the  alternative,  that  the  party  sball  do  one  thing  or  an* 
odier,  is  not  liable  to  the  objection  of  uncertainty;  for  when  he  has  done 
one  of  the  things  he  has  performed  the  award ;  as  if  the  award  be  that 
he  shall  deliver  up  to  the  other  party  a  certain  deed,  or  pay  him  50/., 
and  such  an  award  in  the  alternative  seems  to  be  the  best  mode  of  com- 
pelling a  party  to  exert  himself  to  procure  the  performance  of  what  is 
not  inune^liately  in  his  power. 

Kyd,  137;  Lee  t.  Elkins,  12  Mod.  685;  Lutw.  645,  8.  C]  pSee  Simmonds  t. 
Swaime,  1  Taanu  549.|| 

)8  Where  an  award  directed  that  the  defendant  should  give  an  endorser 
'as  per  agn^eement  submitted  to  the  arbitrators  and  acknowledged  by  the 
parties ;''  although  it  may  be  susceptible  of  being  made  certain  and 
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(E)  Xwvti,  at  final  Determinadoa  of  the  A 

gocNl  by  lefereQce  to  the  agreement  to  which  it  : 

sufficient  averment  in  the  declaration  by  which  th 

the  declaration  and  award  are  bad  in  that  particul 

WaUh  T.  Gilmora,  3  Hu.  &  J.  W9.g 

3.  JI  oug^  to  ht  tqual  and  mutuaUg  mU^ 

Awards  must  not  be  on  one  side  only ;  this  mu 
tfial  all  controversies  being  between  two  parties,  I 
to  be  done  to  one  milst  be  an  advantage  to  both 
troversy,  and  discharge  one,  as  well  as  give  satisfi 
if  it  doth  not,  it  is  manifestly  unjust ;  and  therefon 
to  the  court  that,  notwithstanding  the  award,  the 
as  before,  and  is  not  discharged,  that  apparency  is 
and  coasequentiy  is  void ;  not  that  where  one  pai 
have  something  paid  him,  or  the  like,  and  not  the 
should  be  naught ;  for  perhaps  nothing  may  be,dui 
be  the  only  trespasser  in  the  case. 

Roll.AbT.S53;  SCo.98.  ,81  Cain.  319;  9  Cain.  397.  ' 
ba  mutual  ia  not  now  ao  Btrictly  applied  aa  fbrmerlj.  Hanel 
94;  Tide  Weed  r.  Ellis,  3  CBineB,2S4;  Gordon  t.  Tucker,  i 
G»lord,  4  Dar,  429 ;  Monro  t.  Alaire,  3  CaioeB,  330 ;  Joi 
6  Pick.  148 ;  Kanckle  t.  Kunckle,  1  Dall.  3G4.  g 

Thus  in  case  of  a  trespass  submitted,  the  arbii 
shall  pay  the  other  3/.,  this  is  void,  because  only  < 
not  said  for  what,  and  so  the  trespass  is  not  dif 
other  party  hath  no  advantage  by  the  award ;  bi 
rfe  et  super  priemissis,  it  would  be  well  enough; 
had  been  that  he  shall  pay  3/.  for  a  trespass,  it  ha 
one  only  tf&s  to  do  an  act,  but  then  the  trespass  bi 
discharged,  (a) 

Roll.  Abr.  3&3,3M;  Hob.  49.  (a) But  if  bd  award  be 
bond  shall  p^  the  monej,  that  had  been  no  award,  withot 
discharged ;  for  payment  witbont  a  diacbarge  and  acqaitts 
single  bond.    Hob.  49. 

A  and  B  submit  all  actions  bad  by  A  against 
against  A,  and  the  arbitrators  award  that  A  shall 
had  by  B  against  him,  this  is  naught ;  because  tl 
the  other  actions. 

7  H.  6, 40 ;  Roll.  Abr.  £63,  p.  3.  [Bat  if  the  award  reoii 
the  plaintiff  against  the  defendant,  anaanother  by  the  defenda 
for  that  reason  order,  "  that  the  one  shall  be  quit  asainst  the  ■ 
himj"  the  obieclion  of  want  of  mutuality  will  not  ue  against 
33  H.  6, 39 ;  Sro.  Jrbiirameid,  p.  33. 

An  award  that  one  should  have  such  trees,  and 
give  him  security  to  pay  16/.,  is  void;  because  i 
security ;  and  then  that  part  of  the  award  bein 
must  be  void  too ;  for  else  it  would  be  an  advanta 

Cro.  Jac.  314.  An  award  was  made  that  one  of  the  parties  i 
ties,  such  as  the  other  should  approTe,  in  the  sum  of  150L,  U>  1 
and  that  they  should  seal  mutuel  releases;  and  the  court  in 
void;  for  if  the  parly  did  not  like  the  sureties,  he  was  not  to 
an  award  of  one  side.  3  Mod.  973, 373'.  j)  But  see  Simmoni 
that  an  awsid  to  pay  money,  or  give  aecnntj  for  it,  is  good. J 
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(E)  Award,  or  final  Detenninati(m  of  the  Arbitrators. 

IT  one  party  alone  be  ordered  to  do  somethings  and  nothing  elae 
appears  to  the  court,  it  shall  be  presumed  that  he  alone  was  the  wrong- 
doer, and  the  award  is  good,  if  it  appears  that  he  is  by  the  award  dis- 
charged of  all  actions  that  might  be  brought  against  him  for  that  wrong; 
but  when  it  appears  that  the  arbitrators  design  both  parties  satisfaction 
for  the  wrong  done  each  of  them,  there,  if  the  satisfaction  designed  on^, 
be  not  well  awarded,  the  whole  shall  be  void  for  the  partiality. 

Roll.  Abr.  253.  j^  If  by  the  award  certain  acts  are  to  be  performed  by  the  plaintiff« 
and  certain  others  by  the  defendant,  and  the  former  are  so  uncertahily  expressed  that  the 
performance  of  them  cannot  be  compelled,  the  award  is  void  in  the  whole,  though  the 
plaintiff  shows  a  breach  in  a  part  of  the  award  which  is  certain.  Schuyler  t.  VandeTeer, 
9  Cain.  S35.  gr  ' 

A  naked  award  is  nq,  good  plea  in  trespass,  unless  something  be 
avaided  to  the  plaintiff  in  amends ;  for  if  there  be  no  trespass,  there  is 
nothing  about  which  an  award  can  be  made ;  and  if  there  be  one,  and 
the  arbitrators  do  not  award  satisfaction,  they  do  not  act  acceding  to  the 
design  of  their  institution,  for  they  are  not  indifferent,  and  so  there  is  no 
good  award. 

RoU.  Abr.  251. 

If  trespass  be  of  beasts  taken  and  determined,  and  they  arbitrate  that 
the  owner  shall  have  the  beasts  again,  this  is  void,  for  it  is  against 
natural  justice  to  give  him  his  own  again,  without  satisfaction  for  the 
nnjust  taking  and  detention. 

Roll.  Abr.  351.  So  an  award  that  the  owner  shall  have  parcel  of  his  own  goods. 
Tide  1  Roll.  Abr.  252.  If  an  award  be,  that  whereas  the  parties  are  indebted  each  to  the 
other  40/.,  they  should  acquit  each  other,  a  good  award;  the  same  law  where  each  ha^a 
done  the  other  a  trespass.  Roll.  Abr.  252. 

An  award  that  one  shall  go  to  Rome  or  Paul's,  not  good,  because  to 
nobody's  advantage. 

RolL  Abr.  253. 

An  award  that  two  shall  intermarry,  no  good  award,  for  that  ought 
to  be  at  the  parties'  choice ;  and  the  bodies  of  the  parties  are  not  sub- 
mitted to  the  power  of  the  arbitrators. 

9  £.  4,  44 ;  Roll.  Abr.  253. 

If  the  award  give  satisfaction  for  slanderous  words  spoken  of  a  man 
about  a  crime  which  it  appears  was  pardoned,  that  award  is  void ;  for 
if  the  crime  be  pardoned,  no  harm  could  come  to  him  by  speaking  them, 
therefore  the  award  is  imequal. 

Sid.  178,  )SSee  I>aford  t.  Miller,  3  Penna.  105.  ff  If  there  be  an  award  that  one 
rittll  yaj  so  much  money  for  costs  in  a  suit  for  words,  the  words  must  be  shown,  othei^ 
wise  It  doth  not  appear  that  the  award  is  just  and  equal.  Sid.  12.  Vide  2  Vent.  243, 
this  case  cited ;  and  there  the  court  seemed  dissatisfied  with  this  opinion,  and  said  that 
Sideifin  was  but  a  young  reporter. 

If  an  award  be,  that  if  one  will  make  his  law  that  he  did  no  trespass, 
that  then  he  shall  go  quit,  it  is  not  good,  for  that  cannot  be  pleaded  in 
bar  of  an  action ;  for  it  supposes,  contrary  to  the  submission,  that  there 
was  no  trespass ;  neither  can  it  be  averred  that  the  award  was  for  the 
same  trespass  the  action  was  brought  for,  for  it  supposes  no  trespass. 

46  E.  3, 17,  b ;  19  H.  6,  37 ;  Roll.  Abr.  261 ;  Dyer,  356. 

There  are  controversies  between  A  and  B,  and  A  and  C  as  attorney 
to  B  submit  to  an  award,  the  arbitrators  award  so  much  money  to  A, 
and  that  A  and  C  shall  release  to  each  other,  to  the  use  of  each  other; 
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(E)  Award,  or  final  Determination  of  the  Aibitraton. 

is  void,  because  the  award  is  on  one  side;  for  B  cannot  take 
advantage  of  the  release,  for  that  is  to  the  use  of  C. 

Carth.  412,  Bacon  and  Dabarry ;  Salk.  70,  pi.  3,  S.  C. ;  Ld.  Raym.  946 ;  SkiB/679; 
CoQib.  439;  13  Mod.  129;  1  Wila.  28,  58. 

iS  Where  a  question  of  boundaries  was  submitted  to  arbitrators  who 
awarded  that  the  plaintiff  had  a  title  to  the  land  as  far  as  a  certain  line, 
andlthat  the  defendants  who  were  in  possession  should  give  him  a 
release  of  the  same,  it  was  held  to  be  no  objection  to  the  validity  of  the 
award,  that  it  did  not  direct  the  plaintiff  to  give  the  defendant  a  release 
of  the  land  on  the  other  side  of  die  line. 

Jones  ▼.  Boston  Mill,  &c.,  6  Pick.  148.0^ 

The  award  may  be  beneficial  to  the  party,  (hou^  a  thing  is  awarded 
to  be  done  to  a  stranger  to  the  submission ;  as  if  the  arbitrators  award 
that  one  of  the  parties  shall  pay  money  to  the  servant  of  the  other. 

3  Leon.  62.  But  an  award  to  pay  money  to  a  mere  stranger  is  said  to  be  Tmd.  Roll. 
.  Abr.  247.  But  vide  Salk.  74,  pi.  13,  where,  by  Holt,  it  is  good,  and  shaU  be  intended 
for  their  benefit.  But  an  award  that  the  parties  shall  in  such  proportion  discharge  a 
debt  by  bond  in  which  they  are  jointly  bouna,  is  good,  Uiough  the  obligee  be  no  party  to 
the  submission.  Roll.  Abr.  247.  If  two  brothers  submit  to  arbitration,  and  one  of 
them  is  awarded  to  nay  so  much  to  his  mother  yearly,  this  is  good;  for  the  payment 
being  to  be  made  to  his  mother,  shows  it  to  be  a  benefit  to  him.  Salk.  74.  No  judg^ 
ment  was  given  in  this  case. 

If  an  award  be  to  pay  so  much  money  in  discharge  of  all  actions,  a 
release  shall  be  intended  to  be  awarded,  unless  the  contrary  be  shown 
on  the  other  side. 

2  Roll.  R.  1.  [But  see  Nichols  y.  Granwin,  Brownl.  58 ;  Hob.  49.]  An  awaid  ia 
made  Buper pramissis,  that  one  shall  pay  20/.  to  the  other  at  Michaelmas  next,  and  then 
the  other  shall  release  to  him  all  actions  personal ;  this  shall  be  imderstood  a  release  to 
the  time  of  the  award,  not  till  Michaelmas  next.    Roll.  Abr.  256. 

[An  award  that  all  suits  shall  cease,  is  equivalent  to  an  award  of  a 
release, 

Strangford  y.  Green,  2  Mod.  228. 

So  that  all  *^  controversies''  shall  cease,  and  that  the  one  shall  pay 
I2d.  to  the  other,  although  he  have  nothing  given  to  him« 
1  Roll  Abr.  tit  Jbr.  (K),  10;  Harris  y.  Knipe,  1  Ley.  58. 

An  award  was  made  ^  of  and  upon  the  premises,"  that  one  should 
pay  the  other  10/.  at  a  certain  day,  and  that  the  parties  aforesaid  shall 
continue  in  love  and  friendship  as  formerly ;  it  was  holden  to  be  an 
award  on  both  sides,  and  that  it  should  be  intended  in  satisfaction  of  all 
.matters  between  the  parties,  more  especially  as  it  was  said,  that  the 
parties  should  be  friends  as  formerly. 

Roll.  Abr.  254,  p.  12,  260,  p.  1.  ||  And  eyen  without  the  words  "  of  and  upon  the 
premises,*'  such  an  award  would  now  be  considered  conclusiye,  unless  it  was  clearly 
shown  that  other  matters  were  brought  before  the  arbitrator,  on  which  he  had  made  no 
award.  Gray  y.  Gwennap,  1  fiam.  &  Aid.  106.||  ySAn  award  which  directed  each 
partjT  to  release  to  the  other  certain  estate,  and  tlie  term  of  twenty  days  was  directed 
within  which  the  acts  were  directed  to  be  done;  the  acts  are  to  be  deemed  concQTTent 
acts,  so  that  neither  party  can  insist  upon  a  release,  without  offering  to  execute  a  leleaae 
to  the  other  party.    McNeil  y.  Magee,  5  Mason,  244. 9^ 

An  award  "that  the  one  shall  pay  10/.  to  the  other  in  satisfaction  of 
a  trespass,''  is  good ;  for  both  parties  have  benefit,  the  one  receiving 
.money,  and  the  other  being  discharged  of  the  wrong.  So  an  a^rard 
<<tbat  one  shall  pay  so  much  far  arrears  of  rQfnt,"(a)  the  word  ^fr 
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(E)  Award,  or  final  Deteimination  of  the  Arbitrators. 

implying  that  it  is  to  be  in  satisfaction  of  the  arrears.    So  for  having 

made  the  first  breach  in  the  law,  implies  that  the  sum  awarded  shall  hi 

taken  in  satisfaction,  (b) 

Ormelade  ▼.  Coke,  Cro.  Jae.  354;   Hob.  49;   1  Freem.  S85,  366;   (a)  Hopper  T. 
Haekett,  1  Ler.  133;  (6)  Hawkins  ▼.  Coclongh,  I  Burr.  377. 

An  award  recited  that  there  had  been  considerable  dealings  between 
the  plaintiff  and  the  defendant,  that  the  plaintiff  had  paid  to  the  defemlant 
all  his  demands,  and  that  40/.  were  due  to  the  plaintiff,  and  then  ordered 
that  the  defendant  should  pay  that  sum  to  the  plaintiff.  It  was  holden 
that  the  recital  of  the  dealmgs  between  the  parties,  and  of  the  payment 
by  the  plaintiff  of  all  that  was  due  on  his  part,  implied  that  the  payment 
of  the  40/.  by  the  defendant  was  intended  to  be  in  full  satisfaction  of  the 
debt 

Elliott  T.  Cheyall,  Latw.  541. 

It  seems  now  not  to  be  necessary  that  an  award  should  express  that 
a  sum  awarded  to  be  paid,  or  an  act  to  be  done,  in  favour  of  one  of 
the  parties,  shall  be  in  satisfaction ;  or  that  it  should  contain  any  equi- 
valent terms :  a  discharge  to  the  other  must  necessarily  be  presumed 
from  the  payment  of  the  sum,  or  the  performance  of  the  act. 

Rvd.  153;  Tomlinson  ▼.  Arriskin,  Com.  Rep.  338;  Cooper  v.  Hirst,  Latw.  539;] 
jg  1  Caiii.  319 ;  3  Cain.  355 ;  3  John.  Rep.  57.  gf 

4.  li  mu$t  beef  a  Thing  lawful  and  possible. 

If  the  arbitrators  award  a  thing  impossible  ex  naturd  reiy  it  is  void;(c) 
but  if  they  award  a  thing  whidh  cannot  be  done,  but  not  in  the  nature 
of  the  act  itself  contradictory  or  repugnant,  this  may  be  a  good  award ;  [d) 
for  there  is  no  construction  to  be  made  of  the  award,  but  by  the  words 
thereof. 

Roll.  Abr.  348.  (c)  If  they  award  a  sum  of  money  to  be  paid  at  a  day  past,  it  is  void. 
6  E.  4, 1,  b.  If  they  award  that  a  inan  shall  make  an  obligation  immediately,  this  is  no 
good  award ;  for  time  is  required  to  the  making.  18  East,  4, 31.  But  qumre^  and  vide 
i  BiowbI.  311,  and  Salk.  69,  pL  1.  f^  As  an  award  that  one  shall  pay  30/.  where  he 
Jbatk  not  3(k{.  is  cood,  fcnr  no  contraaictioa  appears  in  the  award  itself.  19  £.  4, 1. 
Awards  that  one  shall  turn  the  river  of  Thames,  kill,  steal,  forge  a  deed,  &c.,  are  void. 
Co.  Lit.  206. 

If  an  award  be  that  one  shall  make  a  feoffment  to  another  of  an  acre, 
and  immediately  after  deUver  the  charters ;  this  is  good,  because  they 
may  be  delivered  in  the  same  instant 

Roll.  Abr.  348. 

An  award  that  a  stranger  shall  do  an  act  is  void,(e)  because  another 
in  his  natural  freedom  is  not  supposed  within  my  power. 

I«eon.  316 ;  3  Leon.  63 ;  Hard.  46 ;  Moor,  3,  359.  {e)  But  an  award  to  do  an  act  to 
m  fltianger  is  good,  because  it  obliges  only  to  an  endeaTour;  and  this  shall  be  supposed 
to  be  for  the  other  party's  benefit.  Leon.  140;  10  Co.  131 ;  Roll.  Abr.  349 ;  Roll.  Rep. 
S70.    An  award  to  be  obliged  by  sureties,  void  as  to  the  sureties.    3  Sand.  337. 

An  award  to  levy  a  fine  is  good ;  for  though  it  is  an  act  of  the  court, 
yet  by  the  law  and  public  justice  of  the  kingdom  it  is  not  to  be  refused 
to  any  man ;  but  if  the  award  be  to  command  the  justices  to  do  it,  this 
is  no  good  award,  for  the  parties  in  effect  pray  leave  to  agree  from  the 
king  himself,  which  is  quite  different  from  the  nature  of  a  command. 

RoQ.  Abr.  349.  8o  an  award  that  one  shall  surrender  his  copyhold  into  the  hands 
of  two  of  the  tenants  of  a  manor,  who  shall  present  it,  is  good.    Roil.  Abr.  947. 
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An  award  to  pay  so  much  apud  domum 
bound  to  pay  it  in  the  house,  but  as  near  as  he 
intended  a  common  inn,  and  if  the  party  will 
has  been  said  that  the  endeavoui  is  sufficien 
any  thing  that  will  make  the  party  a  trespassei 

RoU.AbT.349;  Roll.Rep.«{  Cia.Cu.396;  SBulstr. 

II  n  an  atbitratoT  on  a  reference  of  difieren 
B  neighbouring  land-owner,  award  that  the  less 
benefit  of  the  neighbour,  whidi  would  be  wa 
lessor,  this  award  is  bad. 

Alder  T.  SstUI,  6  'I^nnt.  454. 

And  no  court  will  enforce  an  award  whicb 
act  which  is  criminal. 

1  Swantt  R.  65.1 

An  award  that  one  of  the  parties  should 
bond  in  which  both  were  bound  to  a  stranger 
■A9&  be  intended  that  the  money  was  to  be  pai 
therefore  he  might  then  tender  it  and  acquit  th 
of  payment  be  past,  he  may  pay  the  penalty 
gire  a  release,  in  a  court  of  equity,  (a) 


An  award  that  one  of  the  parties  shall  dis> 
imdertaking  to  pay  a  debt  to  a  third  person,  e 
award  he  is  set  in  the  place  of  the  other  peisi 
payment  is  compellable  m  equity  to  give  a  reli 
'    IMod.  R.  9,  Beckett  uull^jlor. 

An  award  the  tenth  day  of  the  term  to  sta 
given  in  the  action  that  term;  in  an  acdon 
non  assumpsit  pleaded,  it  was  moved  in  arr 
given  was  as  of  the  first  day  of  the  term,  and 
suit  then  was  altogether  impossible ;  but  it  wa 
might  have  been  a  good  objection  upon  a  epe 
shown  for  cause,  yet  now  the  court  must  give 
only ;  and  it  dodi  not  appear  on  this  record  wl 
on  the  other. 

Y«1t.  3S,  H»y»  and  Wright 

If  A  and  B  submit  to  the  award  of  J  S,  anc 
pay  to  B  30/.  within  two  months  next  follow 
ment  thereof  they  shall  give  mutual  releases  tc 
the  said  two  months  B  dies,  the  money  shal 
who  thereupon  must  release,  for  the  awEurd  ere 

«  Vent.  349. 

5.  AmaitbefinaL 

An  award  may  be  good  for  part  only,  but  t 
that  part. 

19H.  6,  3G;  8  E.  4,  ID.  ^An  award  maat  be  Cnsl  i 
Shook,  4R8wIe,  3D4;  Grier  v.  Grier,  1  Dall.  173;  Pur 
CamochaiiT.  Christie,  11  WfaeM.446;  Johnston  v.  Bi 
T.  Home,  7S.  &R.93e;  Gotwale*  T.Deareiia,2  Yeate 
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(E)  Award,  or  final  Determination  of  the  Arbitrators, 

An  award  that  all  suits  shall  cease  is  a  final  award  ;(fir)  so  an  award 
that  one  of  the  parties  shall  not  sue  an  obligation ;  (6)  for  this  amounts 
to  an  extinguishment  of  the  debt.  An  award  that  a  suit  in  Chancery 
shall  be  dismissed,  a  final  award  ;(c)  so  if  the  arbitrator  award  a  re- 
traxit;{d)  an  award  that  one  shall  not  prosecute  nor  proceed  in  such  a 
tenn,  seems  to  be  good  ;(e)  but  an  award  that  one  of  the  parties  shall 
be  nonsuit  is  not  good,  because  the  party  may  begin  again  ;(^)  s#  that 
each  party  shall  discontinue  their  actions  which  they  have  against  each 
other ;  (A)  for  this  is  not  a  final  determination.] 

(a)  2  Mod.  227 ;  £q.  Cas.  Abr.  48 ;  Barnes,  66;  Lev.  58,  S.  P.  [In  2  Stra.  1024, 
That  all  manner  of  proceedings  (if  any^  depending  at  law,  shall  be  no  farther  prosecuted, 
holdea  not  to  be  final :  but  see  6  Moa.  34,  eoni,]  yS  Also  1  Cain.  304,  Purdy  t.  Dela- 
nn.  0  (6)  Roll.  Abr.  54.  (c)  Salk.  75,  pi.  17 ;  6  Mod.  231.  ||  See  Pearse  ▼.  Pearse, 
9Bani.&;C.  484,aee.O  (^5H.  7,  22.  (e)  Cro.  Jac.  525.  (^)19H.  6,  36;  RoU. 
Abr.  540 ;  6  Mod.  282,  8.  P.,  admitted,  (h)  5  H.  7, 22.  [An  award  «« that  each  of  the 
nities  should  pay  his  own  diargres  at  law,  and  that  the  defendant  pay  the  plaintiff  5i0. 
ibr  his  mdting  the  first  breach,"  was  holden  to  be  good ;  for  it  must  neoessarily  be  pie- 
aamed  that  the  suits  were  to  cease,  and  the  5«.  to  m  paid  by  the  defendant  to  be  takea 
M  a  discharge.  Hawkins  t.  Goclough,  1  Burr.  274.]  /8See  Vosburgh  t.  Bame* 
HJohns.  Rep.  402.8^ 

II  But  in  a  late  case,  an  award  that  certain  actions  should  be  discon- 
tinued, and  that  each  party  should  pay  their  own  costs,  was  held  final 
and  good,  as  it  in  effect  amounted  to  an  awpd  of  a  stet  processus. 

Blanchaid  t.  Lilly,  9  East,  R.  497. 

And  where  an  action  of  covenant,  together  with  all  matters  in 
difference  between  the  plaintiff  and  defendant,  was  referred  to  an  arbi- 
trator, and  the  costs  were  to  abide  the  event,  and  the  arbitrator  awarded 
that  the  plaintiff  had  no  claim  against  the  defendant,  on  account  of  the 
alleged  breaches  of  covenant,  or  on  any  other  account,  this  award  was 
held  final,  although  it  did  not  expressly  put  an  end  to  the  suit 

laekson  t.  Yablof ,  5  Bam.  &  Aid.  848. 

And  an  award  that  <<  nothing  was  due  to  the  plaintiff,"  was  held 
final,  as  intending  that  the  plaintiff  had  no  right  to  recover  in  the  action. 

Diekins  ▼.  Jarris,  5  Bam.  &  C.  528;  and  see  Hayllar  t.  EUia,  6  Bing.  225.)  /i  See 
M'Dermot  t.  U.  S.  Ins.  Co.,  3  Serg.  &  R.  604.  gf 

[If  an  award  direct  that  debts  due  from  the  parties  jointly  shall  be 
paid  by  them  in  moieties,  and  then  mentions  three  such  debts  only,  the 
court  will  not  presume  that  there  are  more. 

2Atk.501.] 

A  conditional  award  not  good,  because  not  final  to  determine  matters 
in  difference ;  the  same  law  wliere  any  thing  is  referred  to  the  arbitra- 
tor's future  judgment  or  exposition. 

Sid.  59;  Cro.  Jac.  584;  Hob.  218;  Palm.  110, 146.  ^0 Arcber  ▼.  Williamson,  2 Har. 
&  Gill,  67.  See  Kingston  ▼.  Kincard,  1  Wash.  C.  C.  R.  448;  Sutton  ▼•  Horn,  7  S. 
&R.230.^ 

II  But  in  a  late  case,  where  a  question  of  law  as  to  the  construction 
of  a  statute  was  left  to  the  determination  of  an  arbitrator,  and  he  gave 
his  opinion  in  favour  of  one  party,  but  at  the  same  time  recommended 
that  the  printed  statute  should  be  compared  with  the  parliament  roll 
before  the  matter  was  settled,  under  a  doubt  that  the  statute  was  mis- 
printed, this  determination  was  held  finaL 

Hoe  T.  Mollis,  I  Maule  &  S.  105.|| 
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(E)  Award,  or  final  Detenniiiataoii  of  the  Aibitratoia. 

An  award  ^^  that  if  the  plaintiff,  on  account,  prove  certain  articles 
against  the  defendant,  then  he  shall  pay  so  much  as  the  plaintiff  was 
damnified  thereby/'  is  not  final.  So  also,  '<  that  if  the  defendant  make 
out  upon  oath  before  a  judge,  any  disbursements  made  on  account  of 
the  plaintiff,  that  the  plaintiff  shall  pay  them ;  but  in  case  the  defend- 
ant do  not  prove  these  matters  within  a  certain  time  limited,  then  the 
parties  shall  give  general  releases ;''  this  is  not  final 

Selfiby  T.  Rusael,  Comb.  456.    ji  Bat  see  Thornton  t.  Carson,  7  Crancb,  596.  gf 

^If  an  award  direct  that  should  any  errors  be^found  in  the  calculation, 
on  proof  thereof,  the  defendant  is  to  refund  the  amount,  this  does  not 
open  the  merits  of  the  dispute,  but  the  award  remains  final  and  valid. 

M^Kinstry  ▼•  Solomons,  3  Johns.  Rep.  57;  S.  C.  in  error,  13  Johns.  Rep.  27.^ 

II  So  also,  where  the  award  was  that  the  defendant  should  pay  to  the 
plaintiff  a  certain  sum,  unless  within  a  certain  time  (which  extended  be- 
yond the  time  for  making  the  award)  the  defendant  exonerated  himself 
by  affidavit  firom  certain  receipts  of  money,  in  which  case  they  were  to 
be  allowed  out  of  the  sum  to  be  paid  by  him  to  the  plaintiff,  this  award 
was  held  conditional  and  inconclusive,  and  the  court  refused  to  enforce 
it  by  attachment 

Pedley  ▼.  Goddard,  7  Term  R.  73 ;  and  see  Stoik6  v.  De  Smetfa,  Willes,  R.  66.| 

/g  Where  arbitrators  determined  that  the  plaintiffi  should  be  entitled  to 
•credit  of  a  certain  sum  on  account  of  sales  of  land  to  the  defendant,  pro- 
vided <<they  shall  grant  or  cause  to  be  granted  to  the  defendant,  a  clear, 
unincumbered,  and  satisfactory  title"  to  the  lands,  without  limiting  any 
time  within  which  the  tide  diould  be  made,  it  was  hdd  that  the  award 
was  bad. 

Camochan  t.  Christie,  11  Wheat.  446.  {f 

\  [But  an  award  of  a  thing  to  be  done  at  a  future  day,  if  mich  thing 

I  must  then  be  absolutely  done,  is  final ;  as  to  pay  money  at  three  several 

dayis  to  come,  (a)    So  to  give  a  note  or  a  bond  for  the  pa3rinentof 

money  at  a  future  day.  (b) 

(a)  Pa]m.  l\0^  per  Dodderidge,  J.    (5)  Booth  t.  Gamett,  3  Stra.  1083.] 

If  the  arbitrators  award  general  releases  within  four  days  after  the 
award,  and  if  in  ten  days  after  the  releases  so  made  the  party  disUke  the 
award,  upon  payment  of  t6n  shillings  the  award  shall  be  discharged; 
here  the  award  is  good,  and  the  proviso  to  make  void  the  award  after 
«uch  releases  is  altogether  void  and  repugnant ;  for  if  the  obligation  be 
once  forfeited  by  non-performance  of  the  award,  it  can  never  be  dis- 
charged by  the  award  itself;  but  if  the  arbitrators  award  general  releases 
within  four  days  after  the  award,  and  if  ten  days  after  the  award  made 
the  parties  dislike  the  award,  &c.,  the  award  shall  be  void :  this  award 
is  not  good,  because  not  final  and  decisive ;  for  the  parties  may  dislike 
the  award  within  the  four  days. 

Poph.  15, 16 ;  Sherry  and  Richardson,  3  Roll.  R.  189 ;  Grove  and  Saunders,  Kyd,  146. 

If  the  arbitrators  award  that  A  shall  beg  B's  pardon  in  such  manner 
and  such  place  as  B  shall  appoint ;  as  to  this' part  the  award  is  void,  for 
the  arbitrators  ought  to  have  made  a  final  determination  of  the  matter 
themselves,  and  not  to  have  left  the  manner  and  place  of  beting  par- 
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(F)  The  Cootiraction  and  Effect  of  the  Award,  &o. 

don,  which  in  this  kind  of  satisfaction  makes  the  most  considerable  part^ 
to  the  judgment  of  B. 

Salk.  71,  pi.  5,  GloTer  and  Bairie.  Vide  Sid.  13.  That  an  award  that  one  of  the 
pntias  shall  make  his  acknowledgment  before  the  mayor  of  G,  is  good. 

When  the  arbitrators  award  a  thing  not  submitted,  with  a  reservation 
to  themselves  of  a  future  power  of  judging  of  the  matter,  and  they 
award  a  thing  within  the  submission ;  this  is  good  for  the  thing  within 
the  submission,  for  as  to  that  it  is  final,  and  void  for  the  residue. 

Fahn.  146 ;  Cro.  Jac.  315, 584.    ji  See  Cromwell  t.  Owmga,  6  Har.  &;  J.  10.  ^ 

If  they  arbitrate  that  all  controversies  shall  cease,  except  that  concemr 
ing  one  bond,  this  is  final  \  for  as  to  the  bond  they  arbitrate  that  it  shall 
continue  in  force. 

Cro.  Jac.  277, 40a 

[An  award  that  A  should  execute  a  covenant  to  indemnify  B  against 
a  qui  tarn  action  begim  at  A's  instance  in  the  name  of  another  person^ 
was  holden  to  be  good,  for  it  was  not  in  the  power  of  the  arbitrators  to 
Older  the  suit  to  cease,  the  poor  being  equally  interested  in  it  with  the 
informer;  and  in  this  case  too  the  informer  was  a  third  person,  (c) 

Philips  ▼.  Kniffhtley,  2  Stra.  903;  1  Barnard.  84, 151,  387,  457,  463,  S.  C;  Fitzff. 
54, 168, 270.  (c;  According  to  the  report  by  Fitzgib.  the  mformer  was  the  plaintiff  m 
tiie  present  action.  |  It  appears  that  Page,  J.,  dissented  from  this  decision,  and  all  the 
jomices  agreed,  that  if  the  suit  could  have  been  released  or  otherwise  discharged,  the 
award  would  hare  been  bad.  U  East,  190,  n.  (a).|| 

It  is  enacted  by  statute  23  G.  3,  c.  58,  "That  for  every  piece  of  vellum 
or  parchment,  or  sheet  or  piece  of  paper  upon  which  slmU  be  engrossed, 
written,  or  printed,  any  award,  there  shall  be  charged  a  stamp  duty  of 
five  shillings."] 

II  An  award,  though  under  seal,  is  not  a  deed  unless  delivered  by  the 
arbitrator  as  such,  and  therefore  if  only  delivered  as  an  award,  it  requires 
only  an  award  stamp. 

Brown  T,  Yawser,  4  East,  584. 

However  by  the  last  general  stamp  act,  55  G.  3,  c.  184,  the  former 
stamps  are  repealed,  and  the  same  stamp  is  required  upon  all  awards 
as  upon  deeds  not  requiring  an  ad  valorem  stamp.    This  stamp  is 

1/.  158. 

Where  several  parties  to  a  reference  have  a  conmiunity  of  interest  in 
the  subject-matter  referred,  (as  in  the  case  of  the  several  underwriters 
on  the  same  policy  agreeing  to  refer  the  claims  of  the  assured,)  the 
agreement  of  reference  and  the  award,  each  only  require  one  stamp. 

Goodson  T.  Forbes,  6  Taunt  171 ;  S.  C,  1  Marsh.  525. 

The  court  will  not  set  aside  an  award  for  a  defective  stamp,  if  no  pro- 
ceedings are  taken  to  enforce  it  by  attachment,  for  it  may  be  rendered 
good  by  affixing  a  proper  stamp,  on  payment  of  the  penalty. 

Preston  ▼•  Eastwood,  7  Term  R.  95.  /S  Story  ▼,  Elliott,  8  Cowen,  27.  An  award  made 
and  pabliahed  on  Sundaif  is  void.  2/ 

(P)  Hie  Construction  and  Effect  of  the  Award,  and  herein  of  the  Performance  thereof. 

Ah  award,  as  has  been  said,  is  to  receive  a  liberal  construction,  and 
to  be  governed  by  the  intent  of  the  arbitrators,  where  no  inconvenience 
wfll  ensue ;  therefore,  if  the  arbitrators  award  a  thing  to  be  done,  with- 
out saying  within  what  time,  the  party  shall  have  reasonable  time^ 
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(F)  The  Gonstniction  and  Effect  of  the  Awaid,  &c. 

because  they  must  intend  all  things  necessary  to  the  doing  the  thing  they 

award. 

3  Brownl.  311 ;  Salk.  69,  pi.  1.  /S  Awards  most  be  eonstraed  accoidinff  to  the  inteii- 
tloQ.  Grier  t.  Grier,  1  Dall.  174;  Smith  t.  Smith,  4  Rand.  95;  Coze  y.  Lnndj,  Coz€^ 
S55 ;  Gonaales  t.  Deavens,  2  Yeates,  539 ;  Joy  ▼.  Simpson,  2  N.  H.  Rep.  179 ;  Knncklt 
T.  Kunckle,  1  Dall.  365;  Innes  y.  Miller,  1  Dall.  188;  Mulder  t.  Crayat,  2  Bay,  370; 
Sompter  y.  Murrell,  2  Bay,  450.  f/ 

If  the  award  be  to  pay  money  to  J  S,  if  he  dies  the  money  shall  be 
paid  to  his  executors ;  a  submission  of  all  actions,  and  an  award  of  a 
release  of  all  actions,  except  a  bond,  this  is  an  award  that  the  bond  shall 
stand. 

2  Vent  249 ;  Roll.  Abr.  257 ;  Cro.  Jac.  277 ;  Yely.  203. 

An  award  that  one  shall  enjoy  such  a  house,  and  pay  the  rent,  else 
the  award  for  enjoying  the  house  to  be  void,  is  a  good  award ;  for  the 
award  is  absolute,  imless  upon  his  own  fault ;  and  the  thing  is  reserved 
to  the  future  judgment  of  the  arbitrators. 

Cro.  Jac.  423 ;  Roll.  Abr.  250,  like  case. 

If  a  battery  is  submitted,  and  the  award  is,  that  one  shall  release,  and 
the  other  pay  him  10/.,  the  release  must  only  be  understood  of  the  bat- 
tery, and  must  be  first  performed  before  the  10/.  shall  be  paid. 

21  H.  7,  28,  Semb. 

If  an  award  be,  that  one  shall  make  a  lease  to  the  other,  rendering 
rent,  and  the  lease  be  made,  but  the  rent  not  paid,  the  obligation  is  not 
forfeited,  for  the  award  did  not  reach  to  the  payment  of  the  rent,  which 
must  be  recovered  by  distress  or  action  of  debt ;  but  if  the  award  had 
been  that  he  should  pay  the  rents  at  such  set  times,  the  obligation  would 
have  been  forfeited  if  they  had  not  been  paid ;  and  in  such  case  it  is  a 
sum  in  gross,  and  payable  without  demand,  for  the  party  must  offer  it  to 
save  his  obligation. 

Moor,  3  Cro.  Eliz.  211,  eoni.i  Cio.  Jac.  423. 

It  is  an  established  rule,  that  an  award  may  be  good  in  part,  though 
void  as  to  other  parts  of  it ;  and  that  the  party  is  obliged  to  perform 
that  which  is  well  awarded,  and  excused  as  to  that  only  which  is  void: 
but  if  an  award  is  good  as  to  one  party,  and  void  as  to  what  is  awarded 
to  the  other  party,  the  award  is  void  in  the  whole. 

8  Co.  98;  Sand.  32;  Roll.  Rep.  362;  2  Wils.  267,  293;  Roll.  Abr.  256;  Ley.  58; 
Leon.  72;  Roll.  Abr.  244;  Hob.  218;  2  Ley.  3;  2  Ley.  413;  Cro.  Eliz.  758.  ||Fo& 
y.  Smith,  2  Wils.  267 ;  Addison  y.  Grey,  2  Wils.  293 ;  and  see  2  Sannd.  293,  n.  1 ; 
Simmonds  y.  Swayne,  1  Taunt  549.||  [A  mistake  in  matter  of  calculation,  or  an  unin- 
tentional omission,  which  turns  the  balance  to  the  other  side  than  that  on  which  it  oaght 
to  fall,  will  not  yitiate  an  award  in  toto,  Ambl.  245.  0  Bacon  y.  Miller,  1  Cowen,  117; 
Clement  y.  Durgen,  1  Greenl.  300;  Dixen,  d.  Allen,  y.  Ambler,  14  John.  96;  Peten 
y.  Peirce,  8  Mass.  398 ;  Aitcheson  y.  Cargey,  2  Bing.  199 ;  S.  C,  2  B.  &  Cr.  170;  bat 
see  Dickey  y.  Sleeper,  13  Mass.  244.  When  that  which  is  yotd  does  not  afiect  tbe 
merits  of  the  submission,  the  residue  will  be  yalid.  M^Bride  y.  Hogan,  1  Wend.  396  ; 
Cox  y.  Jagger,  2  Cowen,  638;  Martui  y.  Williams,  13  John.  264.  But  where  all  the 
matters  are  within  the  submission,  and  the  award  is,  upon  the  face  of  it,  entire,  if  it  be 
bad  in  part,  the  whole  is  yoid.    Auriol  y.  Smith,  Tur.  At  Russ.  128.  gf 


For  then  the  one  party  cannot  have  the  advantage  intended  for  him. 
as  a  consideration  for  what  he  was  to  do  on  his  part 

2  Saund.  293,  b. 

And  if  it  appears  that  the  arbitrator  has  omitted  to  award  upon 
some  matter  in  difference,  this  will  avoid  the  whole  award ;  though  tho 
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c.  16,  of  limitations,  and  must  be  sued  within  six 
of  an  award  by  specialty. 

9  Keb.  463. 

If  there  be  an  obligation  to  stand  to  an  award,  e 
it  on  his  own  part,  at  the  peril  of  his  obhgation. 

SI  H.  7,38,  b.  If  a  Bum  of  moneybeawanled  one  of  tfae 
•hall  givB  motoal  releases,  if  he  who  is  to  receire  the  mm 
lender  and  refiiBal,  he  u  as  much  obliged  to  sign  a  release  as 
Salk.  75. 

If  money  be  awarded  and  not  paid,  the  part) 
first  action,  or  action  of  debt ;  for  if  there  be  pay 
was  determined ;  but  otherwise  he  cannot  plead 
mination  and  bar  of  the  wrong ;  for  suice  the  aw( 
not  bind  any  man's  property,  as  judgments  at  law 
when  he  pleads  it  in  bar,  ^lould  show  an  e: 
appointed. 

4H.G,I,b;  aoH.6,13,b;  SI  H.  7,  28;  49  E.  3,  3,  i 
Salk.  69,  pi.  1,76,  pi.  19;  Carth.  117,  and  g<ia»«. 

As  to  the  performance  of  the  award,  if  there  hi 
to  be  performed  in  a  convenient  time. 

so  E.  4,  B.  Where  the  party  shall  ba  excosed  bj  the  aci 
Where  the  thing  awarded  to  be  done,  becoiiieH  impossible  b] 
9Mod.  S7,  S8.    iB  But  see  11  Wheat.  446.  e' 

{If  it  is  awarded  that  the  defendant  siiaH  pa 
costs  of  siiit,  to  be  taxed  by  the  proper  officer,  be 
it  is  tlie  duty  of  the  defendant  to  have  them  taxed 
if  «  man  be  directed  by  the  award  to  convey  an 
eaeh  conveyances  as  shall  be  approved  of  by  sue 
prepare  the  conveyances,  and  to  procure  them  ti 
that  counsel 

Willes,  69,  Chandler  r.  FuUer.} 

Though  an  award  cannot  be  made  part  at  < 
another,  yet  it  may  be  performed  part  at  one  time 
for  the  nature  of  the  thing  may  ret^uire  performt 
and  places. 
E.  4,  to. 

An  award  for  one  party  to  deliver  a  release 
if  that  one  party  delivers  it  (o  A,  who  delivers 
it  to  the  other  party  who  refuses,  this  is  a  gooc 
award. 

SLeon.  110,181.  In  debt  on  an  obligaticni  for  performing  i 
the  partiei  were  to  give  mutual  releases,  the  defendant  pleai 
to  the  plaintiff,  and  delivered  it  to  J  8  for  his  use;  and  this  wi 
of  the  award,  for  the  defendant  could  not  plead  non  at  faclum. 
mand  it;  and  as  the  arbitrators  had  not  appointed  any  place  ' 
be  deUvered,  if  the  plainliff  ehoDld  absent  himself,  it  would  I 
Elli.  54. 

If  the  submission  be  of  a  Chancery  suit,  and 
that  the  suit  shall  stay,  and  that  one  be  quit  ag 
matters  in  the  bill,  it  is  sufficient  performance  to  sa] 
quietus,  though  he  did  not  procure  an  actual  disch 
by  deed  is  obliged  to  acquit  another  of  such  a  del 
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(G)  Of  the  Pleadings  in  Awards.  > 

An  award  is  made  to  infeoff  J  S.  J  S  comes  and  desires  the  party  to 
ipfeoff  J  M,  and  him  to  the  use  of  himself,  (and  it  is  done ;)  this  is  a 
good  performance  of  the  award,  for  though  the  construction  of  the  sense 
of  the  award  is  to  be  taken  on  the  express  words,  yet  what  is  a  per- 
formance of  the  award  is  to  be  taken  according  to  the  intent  of  the  arbi- 
trators. 

3  Bulstr.  65. 

A  man  cannot  plead  generally  the  award  performed,  but  he  ought  to 
set  forth  the  award,  and  therein  how  he  hath  performed  it 

Moor,  3,  pi.  9.  ^See  as  to  giving  an  award  in  eyidence,  11  Conn.  340;  2  Marsh. 
(Kty.)  R.  488.^ 

/S  A  valid  award  extinguishes  the  original  demand,  and  is  a  bar  to  any 
action  upon  it. 

Curley  V.  Dean,  4  Conn.  259;  Bulkley  v.  Stewart,  1  Day,  130;  2  Marsh.  (Kty.)  R. 
434;  Dougherty  v.  M*Whoorter,  7  Yerg.  239;  Tevis'  Ex'rs.  t.  Tevis'  Ex'rs.,  4  Monr. 
46, 47;  Armstrong  v.  Masten,  11  John.  189;  Solomon  v.  Jessiman,  1  N.  H.  Rep.  68 ; 
Lodgson  V.  Roberts'  Ex'rs.,  3  Monr.  255 ;  Wells  y.  Lain,  15  Wend.  99 ;  Bronhy  t. 
Holmes,  2  Moll.  1 ;  see  Bailey  v.  Lechmere,  1  Esp.  Rep.  377 ;  Gannon  ▼.  Anderson, 
3  Bailer,  346;  Judd  v.  Wilson,  6  Verm.  R.  185;  Camp  v.  Root,  18  John.  23;  Er 
parte  Wright,  6  Cowen,  399 ;  Larkin  v,  Robbins,  2  Wend.  605 ;  Towns  t.  Wilcox,  12 
Wend.  504.  In  Connecticut,  a  submission  made  by  the  parties  of  their  aecounU^  which 
were  awarded  upon,  it  was  held  that  all  accounts  were  settled  by  the  award,  although 
in  fact  all  the  accounts  were  not  submitted  to  the  arbitrators.  2  Conn.  431.  In  New 
Hampshire,  Whittemore  y.  Whittemore,  2  N.  H.  Rep.  26 ;  Maine,  Bixley  y.  W^hitne^, 
5  Greenl.  192;  and  in  Massachussetts,  Smith  y.  Whiting,  11  Mass.  445;  an  award  will 
only  bar  matters  actually  brought  before  the  arbitrators.  See  Engleman's  Ex^rs.  T. 
Engleman,  1  Dana,  437 ;  Buck  y.  Buck,  2  Verm.  417.  ^ 

(6)  Of  the  Pleadings  in  Awards. 

If  the  arbitrators  award  money  to  be  paid  at  a  day  to  come,  tfiis  is  a 
good  plea  in  bar  in  an  action  of  trespass  before  the  day,  because  it  is 
debitum  in  prsesenti^ihoxx!^  solvendum  infuturo;  andif  a  party  might 
have  an  action  of  trespass  before  the  day,  and  recover,  he  might  have 
an  action  of  debt  after  die  day,  and  so  a  double  satisfaction  for  the  same 
thing. 

49  E.  3,  3;  Roll.  Abr.  267.  Note.  There  is  a  difference  between  an  accord  with  satis- 
faction and  an  award ;  for  in  an  accord  a  man  must  plead  present  satisfaction,  and  it  is  no 
plea  in  bar  to  plead  an  accord  with  satisfaction  at  a  day  to  come,  for  in  all  personal 
injuries  the  law  ^yes  damages  as  an  equiyalent;  and  when  the  party  accepts  of  «aa 
equiyalent,  there  is  no  injury  or  cause  of  complaint,  and  therefore  a  present  satisfaction 
is  a  good  plea ;  but  where  the  wrongdoer  promises  a  ftiture  satisfaction,  the  injury  con- 
tinues till  satisfaction  is  made,  and  consequently  there  is  a  cause  of  complaint  in  being, 
and  if  the  trespass  were  now  barred  by  this  plea,  he  could  haye  no  remedy  for  the  fiitore 
satisfaction,  for  that  supposes  the  injury  still  to  haye  continuance ;  but  where  persons 
submit  to  arbitration,  the  arbitrators  are  judges  of  the  injury,  and  if  they  award  money 
payable  at  a  day  to  come,  that  is  a  good  award,  and  may  be  a  good  plea  in  bar  to  aft 
action  of  trespass  brought  in  the  mean  time,  because  this  thereby  becomes  an  Immfldiatft 
debt,  attainable  by  law.  5  E.  4, 7;  Plowd.  5,  b. 

It  was  formerly  holden,  that  an  award  of  a  release,  a  horse,  a  quart 
of  wine,  to  enter  into  an  obligation,  or  any  other  collateral  matter  in 
satisfaction,  without  performance,  was  no  good  plea  in  bar ;  for  were  it 
a  good  plea  in  bar,  tlie  plaintiff  could  have  no  remedy  afterwards  to 
compel  the  party  to  do  the  thing  awarded,  for  by  the  bar  the  trespass 
would  be  nullified. 

Roll.  Abr.  366;  Salk.  76,  pL  19. 
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(6)  Of  the  Pleadings  in  Awards. 

But  it  has  been  since  holden,  in  an  action  on  the  case  upon  a  special 
promise  made  by  the  defendant  to  deliver  a  parcel  of  hops  to  the  plain- 
tiff on  such  a  day  and  place,  on  a  certain  price  agreed  on,  &c.,  to  which 
the  defendant  pleaded  in  bar,  that  after  the  promise  made,  both  he  and 
the  plaintiff  referred  all  matters,  and  that  the  arbitrators  awarded  that 
the  defendant  should  release  the  plaintiff,  and  that  he  should  release  the 
defendant  of  all  actions  and  demands  whatsoever;  and  alleged,  that  from 
the  time  of  the  award  hitherto,  he  was  always  ready,  and  yet  is,  to  re- 
lease the  plaintiff  according  to  the  award,  &c.  And  upon  demurrer  to 
this  plea,  after  several  debates,  it  was  adjudged,  that  this  award  was  no 
bar  to  the  action,  because  nothing  was  awarded  but  only  mutual  releases 
firom  each  other,  so  that  the  award  itself  is  no  bar,  but  the  thing  award- 
ed, when  executed,  would  be  a  bar ;  and  a  difference  was  taken  where 
any  thing  is  awarded  in  satisfaction,  there  the  award  itself  is  a  bar  be- 
fore it  is  performed ;  but  where  nothing  is  awarded  but  releases  on  both 
sides,  there,  when  the  award  is  executed,  the  release  will  likewise  be  a 
bar;  and  the  court  held,  that  the  defendant  may  bring  his  action  against 
the  plaintiff  for  not  releasing  according  to  the  award,  and  therein  ought 
to  recover  all  his  damages  and  costs  lost  in  the  action  against  him. 

Cazth.  378,  between  Freeman  and  Bamaid  adjudged,  Trin.  9  W.  3 ;  Salk.  69,  pi.  1  { 
8.  C,  Ld.  Raym.  347;  S.  C,  and  the  difference  there  taken,  that  by  awarding  a  colla- 
teral thing  to  be  done,  a  new  doty  is  raised,  and  the  old  discharged,  and  then  it  may  be 
pleaded  in  bar,  though  not  executed ;  leetM  if  a  release  only  be  awarded,  which  created 
no  new  duty.  Vide  Garth.  188.  ||  And  accordingly  in  a  late  case  it  was  held,  that  a  sub- 
mission to  arbitration  and  an  award  made,  was  a  good  plea  where  the  parties  have  mutual 
nmedies.  Gascoyne  y.  Edwards,  1  Young  &  J.  19.  See  1  Will.  Saund.  334,  note  (3). 

The  ahove  cases  must  be  understood  where  the  action  was  brought 
before  the  time  for  performing  the  award  was  expired ;  for  if  an  award 
be  to  pay  money  at  a  day  to  come,  and  the  money  be  not  paid  at  the 
day,  and  afterwards  an  action  of  trespass  be  brought,  this  is  no  good 
plea  in  bar,  for  no  man  can  plead  this  in  bar  without  showing  he  has 
paid  the  money;  for  it  is  against  ilatural  justice  to  make  one  default  and 
wrong  an  excuse  for  another ;  but  if  the  party  tender  it  at  the  day,  and 
the  other  refuse  it,  then  it  is  a  good  plea  in  bar,  it  being  his  own  iault, 
and  he  hath  still  a  remedy  for  the  money. 

KeOw.  131;  RoU.Abr.367;  Dyer,  75;  Hob.  49;  Raym.  450;  Salk.  69,pLl;  Ld. 
Baym.  347 ;  Garth.  378.    ^  See  1  Day,  133.  gf 

An  award  which  does  not  extend  to  the  whole  of  the  thing  demanded, 
is  not  a  good  plea  to  an  action  on  the  demand. 

[Fairer  t.  Bates,  All.  5 ;  Clapcott  t.  Davy,  1  Ld.  Raym.  613. 

To  an  action  of  trespass  a  defendant  may  sometimes  plead  an  award 
made  on  submission  by  the  plaintiff  and  a  stranger :  (a)  so  he  may 
plead,  {b)  that  the  trespass  complained  of  was  committed  by  the  defend- 
ant and  another,  and  that  the  matter  was  afterwards  submitted  to  arbi* 
tration  by  the  plaintiff,  the  defendant,  and  the  other  trespasser. 
(a)  7  H.  4,  31,  b ;  Bro.  44,  b,  p.  48.    {h)  Tomlinaon  t.  Arriskin,  Com.  Rep.  328. 

To  a  plea  of  an  award,  the  plaintiff  may  reply  that  the  subject-matter 
of  his  action  was  not  included  in  the  reference,  though  the  terms  of  such 
xeference  were  general,  of  all  matters  in  difference,  and  the  cause  of  ac- 
tion was  in  point  of  fact  subsisting  at  the  time  of  the  reference. 

4  Tem  R.  146.1     (See  Mitchell  t.  Stayeley,  16  East,  58;  Simmondsy.  Swaine, 
1  Ttont.  549.|    ^Wooden  ▼.  Little,  3  M*Cord,  Rep.  487,  see  poet,  note.8f 
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If  in  an  action  of  debt  upon  an  award,  the  plaintiff  declares  that  the 
arbitrators  did  make  an  award  that  the  defendant  should  pay  unto  the 
plaintiff  10/.,  this  is  a  good  declaration,  though  nothing  is  shown  to  have 
been  awarded  on  the  other  side ;  for  it  is  sufficient  for  the  plaintiff  to  set 
forth  that  part  of  the  award  which  entitles  him  to  his  action :  and  if  the 
defendant  will  impeach  the  award  for  any  thing,  he  must  show  it  spe- 
cially on  his  own  part 

Leon.  73.  jS  2  Johns.  Rep.  57,  M^Kinstry  t.  Solomons.  See  Gentry  t.  Bamet,  3  J.  J. 
Marshal,  316.  gr  That  the  plaintiff  may  declare  that  inter  alia  it  was  awarded.  Lit.  Rep. 
313;  Sid.  161 ;  Contr.  366.  [In  an  action  on  the  award  itself  it  is  necessary  to  set  oot 
in  the  declaration  only  so  much  as  is  sufficient  to  support  the  plaintiflPs  case;  but  in  an 
action  of  debt  on  the  arbitration  bond,  the  whole  demand  must  be  set  out  at  length, 
thouffh  Holt,  0.  J.,  thought,  that  even  in  this  case  the  omission  of  that  which  is  void 
wouM  not  be  material.  1  Burr.  378 ;  1  Salk.  73.  There  is  this  difference  again  between 
actions  on  the  award  itself,. and  actions  on  the  arbitration  bond :  in  the  former  case 
the  plaintiff  must  state  a  mutual  submission;  in  the  latter,  it  is  unnecessary,  for  by 
oyer  it  appears  on  the  face  of  the  condition,  and  the  plea  of  nul  agard  fait  admits  it. 
3  Stra.  933.] 

In  an  action  of  debt  upon  a  bond  conditioned  for  the  performance  of 
an  award,  the  defendant  pleaded  that  the  arbitrators  did  make  an  award 
that  the  defendant  should  pay  to  the  plaintiff  3100/.,  and  should  give  to 
the  plaintiff  a  general  release,  and  pleaded  that  he  had  paid  the  money 
and  given  a  release  accordingly,  but  did  not  show  what  on  the  part  of 
the  plaintiff  was  awarded  to  be  done ;  and  the  plaintiff  replied  without 
showing  the  other  part  of  the  award  in  his  replication,  and  took  issue 
that  the  defendant  had  not  paid  the  money ;  and  the  defendant  put  in 
an  insufficient  rejoinder,  upon  which  the  plaintiff  demurred ;  and  per 
eur,  the  plaintiff  cannot  have  judgment,  because  the  award  as  set  forth 
and  agreed  in  pleading  is  void;  (a)  but  if  the  plaintiff  would  l^ave  helped 
himself,  he  ought  to  have  shown  the  other  part  of  the  award  before  he 
bad  taken  issue. 

Sand.  336,  Veal  and  Warner;  but  the  court  would  not  give  judgment  for  the  defend- 
ant, but  suffered  the  plaintiff  to  discontinue,  because  they  apprehended  it  to'  be  only  a 
trick  in  the  pleading,  for  which  the  chief  justice  reprehended  Sanders,  who  excused 
himself  by  reason  of  the  severity  of  the  award.  3  Keb.  568,  S.  C.  ||  (a)  However,  it 
does  not  seem  clear  that  the  award  as  set  forth  would  now  be  held  bad.  See  Seijt.  Wil- 
liams's note  on  the  subject,  1  Saund.  337,  a,  (5th  edit)  and  the  cases  there  dted-g 

If  in  debt  upon  an  obligation  conditioned  for  the  performance  of  an 
award,  the  defendant  pleads  nullam  fecerunt  arbitrium;  and  the 
plaintiff  replies,  and  shows  the  award,  he  must  also  show  the  breach, 
without  which  he  hath  no  cause  of  action,  for  the  obligation  is  guided 
by  the  condition ;  and  though  the  defendant  can  make  fio  answer  to 
the  breach,  yet  it  ought  to  appear  to  the  court  that  the  plaintiff  hath 
cause  of  action. 

Yelv.  153;  Cro.  Jac.  330;  Sand.  103,  S.  P.,  arguendo,  vide  Stile,  439,  where  it  it 
«aid  tiiat  the  plaintiff  can  assign  only  one  breach.    |  The  doctrine  in  the  text  is  recog- 
nised by  Holt,  C.  J.,  in  1  Salk.  138,  and  in  Shelly  ▼.  Wright,  Willes,  R.  13.    The  want 
of  assigning  a  breach  in  case  of  an  award  is  matter  of  substance,  and  bad  on  g^eneral 
demurrer.  Hob.  198, 333.   So  if  a  bad  breach  be  assigned.  Com.  Dig.  Pleader,  (F),  14^ 
and  not  aided  after  verdict.  Hob.  198 ;  Yelr.  153 ;  and  yet  the  breach  when  asaisned  is 
not  issuable  or  traversable,  nor  can  the  defendant  give  any  answer  to  it;  for  the  plea^  as 
between  the  parties,  has  an  issue  before,  and  the  breach  is  but  an  excrescency  or  ear- 
plusage.    Hob.  198,  333;  Yelv.  153;  for  any  answer  to  the  breach  must  necessarily 
admit  the  existence  of  the  award,  and,  conseauently,  be  a  departure  from  the  plea.    Sir 
T.  Ray.  94 ;  1  Mod.  337 ;  1  Lev.  345.   Thou£^  Serjt.  Williams,  1  Saund.  103,  note  (1), 
lays  it  down  that  on  this  issue  of  nul  iiel  agard  the  defendant  may  show  the  award  to  be 
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void,  yet  the  better  opinion  seems  to  be  that  he  cannot  1  Salk.  73 ;  1  Will.  Sannd.  3Sy7« 
b,  no/u.  If  the  replication  set  out  the  whole  award  and  it  be  void  in  law,  the  defendant 
should  demur;  if  it  set  out  only  a  part,  omitting  that  which  makes  the  award  void,  th<i 
defendant  should  set  out  the  whole  in  his  rejoinder  and  demur.  Fisher  t.  Pimbley, 
11  East,  188.||  0  Under  the  plea  of  no  award  &e  defendant  may  show  that  the  arbitrators 
awarded  on  a  matter  not  submitted  to  them.  Macomb  r.  Wilbur,  16  Johns.  Rep.  227; 
See  Elmendorf  v.  Harris,  6  Wend.  517,  where  it  was  held  that  it  was  no  defence  in  a 
Bull  on  an  arbitration  bond,  eU  Zau;,  that  the  defendant  had  not  notice  of  the  hearing  before 
the  arbitrators  and  did  not  attend.  In  debt  on  an  arbitration  bond  the  defendant  pleaded 
that  the  arbitrators  had  refused  to  hear  or  inyestigate  a  certain  claim  which  he  set  forth 
ajQ^  which  he  ayened  was  within  the  submission.  On  demurrer  the  plea  was  held  good* 
Harker  ▼.  Hough,  2  Halstead,  428.  But  in  Sherron  y.  Wood,  5  Halstead,  7,  it  was  held 
that  neither  the  misconduct  of  an  arbitrator  nor  any  other  matter  not  appearing  on  the 
face  of  the  award  could  be  set  up  as  a  defence  to  an  action  at  law  on  an  arbitratioii 
bond.  See  also  Johnston  ▼.  Breckbill,  I  Penns.  Rep.  364;  Baker  v.  Crockett,  2  Bibb, 
176;  Southard  y.  Starr,  3  Monroe,  439.  g' 

But  if  in  debt  upon  bond  to  perform  an  award,  and  oyer  of  the  con- 
dition, the  defendant  pleads  non  submisitj  the  plaintiff  need  not  assign 
a  breach,(a)  for  the  defendant  puts  the  whole  stress  of  his  cause  upon  a 
matter  antecedent  to  the  alleging  of  a  breach ;  for,  if  there  be  no  submis- 
6ion,  there  could  be  no  award,  and  consequently  no  breach  of  it 

Sid.  390.   (a)  So  if  the  defendant  pleads  a  release.  Brown}.  90;  Yely.  79. 

If  in  debt  upon  an  obligation  conditioned  for  the  performance  of  an 
award,  the  defendant  shows  that  the  arbitrators  did  make  an  award,  that 
the  defendant  before  such  a  day  should  pay  to  the  plaintiff  100/.;  or 
otherwise  should  procure  one  A,  being  a  stranger,  to  be  bound  to  the 
plaintiff  for  the  payment  of  12/.  per  annum  to  the  plaintiff  for  his  Ufe  j 
and  the  defendant  pleads  that  he  hath  performed  the  said  award,  and 
the  plaintiff  replies,  that  the  defendant  hath  not  paid  the  said  100/.  with* 
out  saying,  nor  hath  procured  A,  &c.,  yet  this  is  a  good  repUcation;  for 
the  award  as  to  that  part  is  merely  void,  and  therefore  the  plaintiff  need 
not  take  notice  thereof.(A) 

Leon.  304;  Owen,  153,  S.  C,  adjudged  by  three  judges  against  two,  wholield  that 
4ie  plaintiff  should  haye  shown  the  whole  award,  and  thereupon  the  law  would  haye 
adjudged  one  part  yoid,  and  not  to  be  done.  Leon.  140,  S.  C*  (6)  So  if  the  award  be, 
that  the  defendant,  together  with  a  stranger,  shall  enter  into  a  bond,  in  the  assignment 
of  a  bremch  the  plaintiff  must  not  say  that  the  defendant  and  stranger  did  not  enter  into 
a  bond,  for  though  both  did  not,  yet  the  defendant  alone  might  enter  into  bond.  Godb. 
165.  [If  an  award  be  ^ood  in  part,  and  bad  in  part,  it  is  sufficient  to  assign  a  breach  in 
that  paurt  which  is  good.  2  Wils.  293.] 

*  It  woald  haye  Deen  better  if  the  plaintiff  had  shown  that  neither  the  one  thing  nor 
the  other  had  been  done. 

[Where  an  award  was  that  the  defendant  should  pay  to  the  plaintiff 
16/.  lOj.,  and  all  such  costs,  charges,  and  expenses  as  the  plaintiff  had 
been  put  unto  in  a  cause  then  depending  between  them,  and  that  there- 
upon they  should  execute  mutual  releases,  it  was  holden  that  the  breach 
was  properly  assigned  in  the  non-payment  of  the  16/.  10*.  only;  for  that 
the  bond  was  forfeited  by  the  breach  of  any  one  part  of  the  award ;  and 
the  recovery  in  this  action  would  be  a  bar  to  any  future  action  brought 
on  the  bond  for  the  costs,  &c.,  when  ascertained. 
S  Wils.  267,  Fox  y.  Smith ;  293,  Addison  y.  Gray.] 

In  an  action  of  debt  upon  an  award,  it  is  not  necessary  for  the  plain- 
tiff in  his  declaration  to  lay  time  or  place  where  the  award  or  submis- 
sion were  made ;  (c)  but  if  the  defendant  denies  either,  the  plaintiff  may 
reply^  that  the  award  or  submission  was  made  at  such  a  place. 
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9  Brownl.  137.  (e)  But  where  an  award  is  pleaded  in  har  of  a  trespass,  a  place  nrart 
be  laid  where  the  submission  was  made.  Cro.  Eliz.  66.  The  plaintiff  need  not  set  foiUi 
the  prqfert  in  curias^  because  it  is  no  deed.  Stile,  459.  /8  3  Cam.  256.  f/  ||  The  execution 
of  the  submission  by  all  parties  must  be  proved.  Ferrer  y.  Oven,  7  Bam,  it  C.  437.| 

[To  a  plea  of  nul  agard  the  plaintiff  replied  that  an  award  was  made 
after  the  execution  of  the  bond,  and  before  the  exhibiting  of  his  bill  (to 
wit)  on,  &c.,  in  the  condition  mentioned.  It  was  adjudged  on  a  special 
demurrer,  that  the  time  of  making  the  award  is  positively  enough 
alleged  under  the  scilicet j  and  that  the  defendant  might  have  taken  issue 
upon  it. 

Bissex  y.  Bissex,  3  Burr.  1730. 

In  debt  on  an  award  to  pay  so  much  money  and  to  execute  mutual 
releases  to  the  date  of  the  arbitration-bond,  judgment  will  not  be  arrested, 
because  it  doth  not  appear  upon  the  record  that  there  was  any  arbitra- 
tion-bond, though  this  perhaps  may  be  a  good  objection  at  the  trial 

Bell  y.  Sunpson,  2  Wils.  10. 

In  debt  upon  bond  conditioned  to  perform  the  award  of  J  S,  so  as  it  be 
made  in  writing  tmder  his  hand  and  seal,  &c.,  it  is  not  sufficient  for  the 
plaintiff  in  his  replication  to  state  that  J  S  made  his  award  in  writing, 
and  to  set  it  out ;  but  he  must  show  that  it  was  imder  his  hand  and  seal, 
pursuant  to  tlie  terms  of  the  submission. 

Henderson  y.  Williamson,  1  Stra.  116.]  iSIt  is  not  necessary  to  ayer  ioUdem  eerto 
that  the  award  is  in  writingr,  it  will  be  intended  that  it  is  where  the  circvmstanoes  which 
are  ayerred  necessarily  imply  it;  as  where  the  award  is  stated  to  be  in  form  following^ 
«nd  in  the  body  of  it  as  set  (orth  there  is  a  reference  to  the  daU  of  it.  Munro  y.  Allaire, 
S  Cain.  320.  fl 

If  there  be  a  submission  to  the  award  of  J  S,  so  that  the  said  award 
be  made  under  his  hand  and  seal,  on  or  before  the  5th  day  of  September 
following,  ready  to  be  delivered  at  the  shop  of  J  N,  in  the  Exchange, 
London,  and  in  an  action  of  debt  upon  an  award  made  thereupon,  the 
plaintiff  declares  that  the  said  J  S,  under  his  hand  and  seal,  the  fourth 
day  of  September  following  apud  Castrum  Eborum^  did  make  an 
award  ad  tunc  et  ibidem  parat,  to  be  delivered  at  the  shop  of  the  said 
J  N,  in  the  Exchange,  London;  this  is  no  good  declaration,  for  the 
parties  are  not  bound  to  take  cognisance  of  the  delivery  elsewhere  than 
at  the  place  appointed. 

Cro.  Jac.  577.  By  two  judges  against  the  chief  justice,  who  held  the  publicatioii 
there,  and  allegation  that  it  was  ready  to  be  deliyered  at  the  said  shop  in  London,  was 
well  enough ;  but  it  was  adjourned.  2  Roll.  R.  193,  S.  C,  adjourned ;  3  Mod.  331,  S.  C, 
cited  as  if  adjudged.    Vide  2  Ley.  68;  Ld.  Raym.  533. 

If  in  debt  upon  an  obligation  conditioned  for  the  performance  of  an 
award,  so  as,  &c.,  the  defendant  pleads  no  award  made,  and  the  plaintiff 
replies,  that  ante  exhibitionem  billssy  scilicet  the  24th  of  June,  (\irhich 
was  a  day  within  the  submission,)  the  arbitrators  made  an  award,  &&, 
and  the  defendant  demurs  generaUy,  the  plaintiff  shall  have  judgment ; 
for  though  the  plaintiff  ought  to  have  replied,  that  the  arbitrators  made 
their  award  before  the  day  limited  to  them,  yet  this  is  form  only,  and 
helped  by  a  general  demurrer. 

Sid.  370. 

But  no  action  will  lie  upon  the  arbitration-bond,  if  it  appear  that  the 
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award  was  made  after  the  time  limited  in  the  bond,  though  such  time 
were  enlarged  by  the  mutual  consent  of  the  parties. 
[Brown  v.  Goodman,  E.,  S9  6. 3 ;  3  Term  R.  593,  n.] 

II  Unless  the  time  be  extended  by  an  instrument  under  seal,  (a)  For 
where  a  bond  was  conditioned  for  performance  of  an  award,  to  be  made 
before  the  1st  of  February,  and  by  a  deed-poll  under  seal,  the  parties 
gave  further  time  to  the  arbitrators  to  make  their  award  until  the  1st 
of  March,  and  the  award  was  made  before  the  latter  day,  it  was  held 
on  demurrer,  that  an  action  was  maintainable  on  the  bond  for  non- 
performanxje  of  this  award,  the  terms  of  the  deed-poll  being  a  new 
defeasance  to  the  bond,  substituted  for  that  in  the  bond  itself.  In 
Brown  v.  Goodman,  it  did  not  appear  that  the  new  agreement  was  by 
deed. 

Greig  ▼.  Tadbot,  3  Bam.  &  C.  188.  ^(a)In  an  action  on  an  arbitration-bond  the 
defendant  pleaded  that  no  award  was  made  and  delivered  within  60  d&]f  8,  accordiner  to 
the  condition  of  the  bond,  to  which  the  plaintiff  replied  that  by  a  writing  endorsed  on 
the  bond,  and  signed  by  Uie  defendant,  further  time  was  given  to  the  arbitrators  until, 
&c.,  to  make  an  award,  and  that  an  award  was  made  and  delivered  before  that  day.  On 
demurrer  the  replication  was  held  to  be  bad.  Peters  v.  Johnson,  3  Har.  &  J.  391.  See 
F^tt  V.  Hackett,  6  Johns.  Rep.  14 ;  Perkins  v.  Wing,  10  Johns.  Rep.  143 ;  Freeman  y. 
Adams,  9  Johns.  Rep.  115.gr 

If  in  debt  upon  a  bond  conditioned  for  the  performance  of  an  award, 

80  as  it  be  made,  &c.,  and  ready  to  be  delivered  to  the  parties,  or  to  such 

of  them  as  shall  desire  the  same ;  the  defendant  pleads  nullum  feceruni 

arbitriumy  and  the  plaintiff  replies,  and  sets  forth  the  award,  and  shows 

a  breach,  but  doth  not  say  that  it  was  ready  to  be  delivered  to  the  defend 

ant,  yet  this  is  a  good  replication ;  for  when  the  award  is  made,  it  is 

leady  to  be  delivered  to  the  parties,  or  to  such  of  them  as  desire  it,  so 

that  it  must  be  desired ;  and  if  denied,  the  party  may  plead  that  mattet 

specially. 

3  Mod.  330;  11  Mod.  170;  13  Mod.  234, 317 ;  Ld.Raym.  115,347, 533, 989;  Lntw. 
534 ;  i6  3  Cain.  330.  ^    But  for  this  vide  letter  (F),  auprd. 

If  in  debt  upon  an  obligation  conditioned  for  the  performance  of  an 

award  in  writing,  or  by  word  of  mouth,  the  defendant  pleads  no  award 

made,  and  the  plaintin  replies,  that  at  the  time  of  the  bond  and  award 

he  had  an  action  against  the  defendant  for  scandalous  words,  and  that 

the  arbitrator  ore  tenus  did  declare  and  publish  his  award  in  manner 

following^  viz.,  that  the  defendant  should  pay  to  the  plaintiff  twelve 

guineas,  and  all  such  money  as  he  had  expended  circa  prosecutionem 

piacitat.  praBd,y  &c.,  this  is  a  good  award,  and  well  set  forth,  although 

the  award  doth  not  mention  any  suit  before ;  for  he  that  sets  forth  a 

parol-award  is  not  tied  to  the  very  words,  (6)  but  it  is  sufficient  to  show 

the  effect  and  substance  of  what  was  awarded  by  word  of  iliouth. 

9  Vent.  243,  Harson  and  Liversey.    (b)  But  if  the  award  had  been  in  writing  in  sach 
fi>rm  of  expression,  it  had  not  been  good.    3  Vent.  343,  agreed  per  curiam, 

[An  award  was  that  the  defendant  should  pay  to  the  plaintiff  11/.  on 
or  before  the  7th  day  of  May,  and  the  breach  assigned  in  that  the 
defendant  did  not  pay  the  said  11/.  secundum  /ormam  et  effectum 
arbitrii  prwdicti:  and  the  court  held  it  to  be  well  enough,  though  they 
said  that  it  i^ould  have  been  more  correct  to  have  assigned  the  breach 
in  the  very  words  of  the  awanL 

Lee  ▼.  Elkin,  L.iitw.  545.] 
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854         ARBITRAMENT  AND  AWARD. 

(G)  Of  the  Pleadings  in  Awards. 

A  man  cannot  plead  generally  the  award  performed ;  but  he  ought 
to  set  fo/th  the  award,  (a)  and  show  how  he  hath  performed  it 

Moor,  3,  pi.  9.  (a)  But  if  an  award  be  to  pay  the  rant  mentioned  in  aucb  an  inden- 
ture, the  defendant  m  pleading^  performance  need  not  set  forth  the  indenture,  but  refer 
generally  to  it.  1  Vent.  87.  But  if  it  be  to  be  paid  in  such  manner  and  at  aoeh  times, 
as  is  expressed  in  the  indenture,  then  it  must  be  set  forth  at  large.  Vent.  87.  So  if  an 
award  be  to  pay  money  siven  bjr  will.  Vent  87.  0  See  as  to  the  effect  of  an  award 
when  it  has  not  been  pleaded,  but  is  given  in  evidence,  Sheltcm  v.  Alcox,  11  Conn.  340; 
Shackelford  v.  Purket,  2  Marsh.  (Kty .)  R.  488. 2/ 

In  pleading  a  countermand  to  a  submission  to  arbitration,  it  need  not 
be  alleged  that  the  party  gave  notice  to  the  arbitrators,  for  without  that 
it  is  no  countermand ;  and  therefore,  if  no  notice  be  given,  issue  may  be 
joined  upon  the  point  quod  non  revocavit 
8  Co.  82. 

^In  debt  on  an  arbitration-bond  evidence  is  admissible  that  the  arbi- 
I  tratoTs  before  making  the  award  resigned  their  authority,  and  that  such 

resignation  was  accepted  by  the  parties. 

Relyea  v.  Ramsay,  2  Wendell,  602.  ff 

If  the  submission  be  by  word,  though  the  award  be  by  deed,  the 
i  party  may  wage  his  law ;  (6)  for  though  a  deed  cannot  be  dissolved 

without  deed,  yet  a  verbal  contract  may  be  dissolved  by  word  only ;  and 

*  this  in  its  original  is  a  verbal  contract 

^  Co.  Lrt.  295 ;  2  Sand.  65.    (6)  And  therefore  an  action  of  debt  will  not  lie  against 

^  the  administrator,  whose  intestate  was  party  to  such  an  award.    Cro.  Eliz.  600. 

*  If  in  debt  on  a  bond  for  performance  of  an  award,  the  defendant 

pleads  no  award,  and  the  plaintiff  sets  forth  an  award  with  ^profert  in 

.  cur.f  and  the  defendant  craves  oyer,  and  then  demurs  for  variance 
between  the  award  set  out  in  the^replication  and  the  ot/erj  and  the 
variances  appear  material,  the  defendant  must  hav^  judgment ;  other- 
wise, if  the  variance  had  been  as  to  those  parts  in  which  the  award  was 

y>  Void ;  and  though  in  debt  on  an  award,  the  plaintiff  need  not  set-  forth 

more  than  makes  for  him,(c)  yet  it  is  otherwise  in  debt  on  a  bond,  for 
there  the  plaintiff  must  reply  the  whole  award ;  and  if  such  replication 

^  be  without  a  profsrty  the  defendant  may  reply  nul  titl  agard.  (rf) 

L  Salk.  72,  pi.  9;  Ld.  Raym.  715;  12  Mod.  534,  Foreland  and  Maryg;old,  adjudged. 

\,  (e)  Sid.  let ;  Lev.  162.    Vide  Lit.  Rep.  313 ;  Barr.  278.    I  See  2  Will.  Saund.  62,  e.| 

\A)  Vide  Stile,  459,  where  it  is  said,  that  the  plaintiflf  need  not  set  forth  a  praferl  theieot 
in  cmria^  because  it  is  no  deed.  But  it  is  the  safest  way.  fihk  Wood  y.  EUis,  3  Cain. 
256,  it  was  adjudged  that  ^prtfert  is  not  necessary,  gf 

If  an  award  be  made,  that  certain  buildings  erected  on  a  wharf, 
which  were  a  nuisance  to  the  plaintiff,  should  be  pulled  down  within 
thirty *eight  days  from  the  date  of  the  award,  &c.,  and  upon  nul  agard 
pleaded,  the  plaintiff  sets  forth  an  award,  but  without  date ;  yet  this  is 
well  enough,  for  the  date  shall  be  conq)uted  from  the  making  of  the 
award,  as  a  deed  takes  its  date  from  the  delivery,  though  actually  dated 
on  another  day. 

Salk.  76,  pi.  18 ;  2  Ld.  Raym.  1076 ;  6  Mod.  244,  Amitt  and  Bieame. 

An  award  may  be  pleaded  to  a  bill  to  set  aside  the  award,  and  opea 
the  account  ;(e)  and  it  is  not  only  good  to  the  merits,  but  likewise  to 
the  discovery  sought  by  the  bill.(^)  But  if  fraud  or  partiality  are 
charged  against  the  arbitrators,  those  charges  must  not  only  Ue  denied 
by  way  of  averment  in  the  plea,  but  the  plea  must  be'  supported  by 
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(H)  Compelling  Performance  by  Attachment 

an  answer,  showing  the  arbitrators  to  have  been  incorrupt  and  im- 
partial. (A) 

[Mitf.Eq.pl.  209.    («)S  Atk.395,501.    (^)  3  Atk.  539, 644,    (A)  3  Atk.  396,  501. 

A  mere  agreement  to  refer  matters  to  curbitration,  where  no  actual 
reference  has  taken  place,  or  is  depending,  will  not  oust  the  jurisdiction 
of  any  court,  either  of  law  or  equity. 

Kill ▼. Hollister,  1  Wile.  199 ;  Mitchell y. Hants, 3 Yes. jnn.  139;  4Bro.Ch.R.3n, 
S.  C. ;  Wellington  v.  M'Intosh,  3  Atk.  569.]  Vide  Halfhide  v.  Penning,  3  Bro.  Cb.  R, 
336,  eonir,  I  Thompson  y.  Charnock,  8  Term  R.  139,  accord. ;  and  it  seems  no  action 
can  be  maintained  for  refusing  to  nominate  an  arbitrator  according  to  such  an  agreement 
l^ttersall  y.  Grote,  3  Bos.  &  Pull.  131.  And  a  court  of  equity  will  not  decree  a  specific 
Miformanoe  of  such  an  agreement.  Price  y.  Williams,  cited  by  Lord  Eldon,  6  Yes.  818* 
The  case  of^  Halfhide  y.  Fenninff,  Buprdj  has  been  much  questioned  by  Lord  Lough-* 
borough  in  Mitchel  y.  Harris,  3  Yes.jun.  139,  where  his  lordship  oyerruled  a  simuar 
plea  pleaded  to  a  bill  for  discoyery  on/y,  the  bill  in  Halfhide  y.  renning  being  for  du" 
eatery  and  reHefi  and  also  by  Lord  Eldon  in  Street  y.  Riffby,  6  Yes.  815.  And  it  seems 
that  such  a  plea  is  not  now  sustainable  either  to  a  bill  for  discoyery,  or  for  discoyery 
snd  relief.  In  one  case,  howeyer,  respecting  the  management  of  the  luuian  Opera  House, 
the  Coart  of  Chancery  refused  to  interfere  UU  the  parties  had  proceeded  to  a  reference, 
on  the  ground  of  the  peculiar  nature  of  the  subject,  and  the  anxious  proyisions  or 
the  partnership  deed  for  deciding  all  differences  by  arbitration.  Waters  y.  Taylor, 
15  Yes,  lO.J 

Uln  debt  on  an  award  made  under  a  submission  of "  all  matters  in 
dispute,"  the  defendant  is  not  precluded  from  setting  off  items  of  an 
account  which  were  not  in  dispute  between  the  parties,  nor  acted  upon 
by  the  referees,  and  which  were  due  anterior  to  the  award. 

Nawnan  y.  Wood,  Martin  &  Verger's  Rep.  190.  But  see  Bennet  y.  Pinto,  8  Conn. 
Rep.  431.  And  see  Whitemore  y.  Whitemore,  3  N.  Hamp.  Rep.  36;  Thrasher  y, 
Haynes,  lb.  439;  Griffith  y.  Jarrett,  7  Har.  &  J.  70;  Webster  y.  Lee,  5  Mass.  Rep. 
m ;  Hodges  y.  Hodees,  9  Mass.  Rep.  330 ;  Smith  y.  Whiting,  11  Mass.  Rep.  445; 
Boyd  T.  Dayis,  7  Mess.  Rep.  359 ;  Birkbeibky.  Burrows,  3  Hall's  N.  Y.  Rep.  61 ;  Buok 
Ts  Back,  8  Yermont  Rep.  417. 2f 

[(H)  In  what  Cases  the  Perfoznance  of  an  Awaid  may  be  compelled  by  AttaehmeBti 
and  the  Course  of  Proceeding  to  be  taken  in  order  to  obtain  it 

Thu  submission  to  arbitration  being  made  a  rule  of  court,  an  attach- 
ment  is  granted  against  the  party  refusing  to  perform  the  award,  as  for 
a  eontenqit  of  diat  court  of  which  the  submission  is  a  rule. 

/SWesty.St^^ar,  4  Har.  &  M*Hen.  490.  But  &ere  must  haye  been  such  a  rule. 
M^Dermott  y.  Batler,  5  Halst.  158.  A  cause,  howeyer,  submitted  to  arbitration  or 
nbnoce  out  of  court,  with  an  aireement  to  make  the  submission  and  award,  or  report, 
a  nile  of  oo«rt,  will  be  enforced  by  treating  the  delinquent  parly  as  a  eontemntf  of  « 
nle  of  court;    Anon.,  1  Penn.  838. 

When  the  parties  have  entered  into  bonds  to  perform  the  award, 
ttiere  is  a  double  remedy  to  compel  the  performance :  first,  by  an  action 
at  law  on  the  bond ;  secondly,  when  diere  is  no  complete  remedy  at 
law  to  compel  the  performance,  (such  as  to  make  a  conveyance,)  a  bill 
m  equity  for  the  specific  performance  of  the  award,  is  the  proper  re- 
medy, (a)  And  when  the  award  directs  one  of  the  parties  to  do  a 
specific  act,  he  may  be  ci^mpelled  by  attachment  to  pertorm  it. 

.    (a)  SmaUwood  y.  Meicer,  1  Waah.  390 ;  Kunckle  y.  KuneUe,  1  DaU.  364 ;  Blackburn 
V.  Markle,  13  S.  &  R.  143.  f/ 

II  If  an  award  finds  a  debt,  but  contains  no  order  to  pay  it,  there  is 
BO  contempt  in  not  pa3ring  the  money,  and  an  attachment  wfll  not  be 
granted. 

£dgeU  y.  Dallimore,  3  Bing.  364.|| 
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(H)  Compelling  Perfonnance  by  Attachment 

The  attachment  in  this  case  is  only  in  nature  of  a  civil  execution,  and 
therefore  cannot  be  executed  on  a  Sunday. 

Rex  T.  Myers,  1  Term  R.  266.  iSliVhen  an  attachment  for  not  peifonning  an  award 
is  quashed,  the  attorney  of  the  defendant  is  entitled  to  the  same  costs  as  in  other  ci?il 
casea.    M^Deimott  t.  State,  5  Halst  63;  see  1  Cowen,  121,  notcg^ 

II  And  for  the  same  reason,  an  attachment  will  not  be  granted  against 
a  peer  or  a  member  of  the  House  of  Conunous,  although  they  consent 
that  it  should  issue. 

Walker  y.  Earl  Grosvenor,  7  Term  R.  171 ;  Catmur  y.  Sir  E.  Knatchhull,  lb.  448. 

The  court  will  grant  the  attachment,  though  the  party  may  be  out  of 
the  jurisdiction,  and  the  award  and  rule  of  court  have  been  served  out 
of  the  jurisdiction. 

Hopcraft  y.  Fermor,  1  Bing.  378.|| 

But  the  attachment  is  so  far  criminal,  that  the  motion  for  it  cannot  be 
grounded  on  the  affirmation  of  a  Quaker. 

Robins  y.  Sayward,  Stra.  441.  ||  But  it  seems  now  otherwise,  since  the  attachment 
is  regarded  as  ciyil  process.  Taylor  y.  Scott,  cited,  Cowp.  394 ;  Willes,  R.  292,  n.  (b).| 

The  courts  of  law  were  for  some  time  rather  scrupulous  about  inter- 
posing in  this  summary  way  in  order  to  enforce  obedience  to  awards; 
though  the  courts  of  equity,  where  the  submission  was  under  one  of  their 
rules,  made  no  difficulty  in  doing  it.  And  an  attachment  is  not  at  this 
time  what  the  party  applying  for  it  is  entitled  to  ex  debito  Jusftiisef 
but  it  is  entirely  in  the  direction  of  the  court  whether  to  grant  it  or  not ; 
ajid  therefore  they  have  refused  it  where  there  hath  been  contrariety  of 
evidence,  or  the  case  hath  been  a  hard  one,  or  the  person  against  whom 
it  hath  been  moved  hath  been  a  bankrupt,  and  incapable  of  paying  the 
money  awarded. 

I  Keb.  130,  138,  559 ;  1  Sid.  452;  Sir  T.  Raym.  35, 152 ;  2  Keb.  22,  645 ;  1  Chan. 
Cas.  185 ;  Hales  y.  T^lor,  1  Stra.  695;  Stock  y.  De  Smith,  Cas.  temp,  Hardw.  106; 
Pervy  i.  Nicholson,  1  Burr.  278 ;  1  Gr.  Pr.  272,  (1st  edit.) 

If  one  of  the  parties  revoke  the  submission,  or  hinder  the  arbitrators 
from  proceeding  in  the  award,  the  court  will  grant  an  attachment  (a) 

Dayila  y.  Almanza,  1  Salk.  73,  pi.  10.  ||(a)  But  not  unless  the  submission  has  been 
made  a  rule  of  coart  before  the  reyocation,  otherwise  there  is  no  contempt.  Milne  v. 
Gratrix,  7  East,  608 ;  and  see  1  Bing.  R.  88 ;  6  Bing.  443;  but  the  party  may  have  his 
action.    5  East,  266;  5  Bam.  U  A.  507.[ 

II  The  courts  will  grant  an  attachment  where  the  non-performance  is 
either  non-pajrment  of  money  or  not  executing  any  collateral  matter. 

1  Bmg.  R.  410. 

So  also  for  non-payment  of  costs  awarded,  and  even  for  not  paying 
the  arbitrator  the  costs  of  the  award. 
1  Bos.  &  PulL  93. 

So  also  for  not  paying  the  share  of  the  costs  of  the  award  to  the  oth^^ 
party  who  has  paid  the  whole  to  the  arbitrator 

Tidd*s  Prac.  686. 

So  also  for  conunencing  a  suit  in  equity  contrary  to  the  award. 

3  Burr.  1526;  IMarsh«66. 

But  if  it  be  doubtfiil  whether  the  award  be  good  or  not,  the  court 
will  not  enforce  it  by  attachment  but  will  leave  the  party  to  his  action. 

9I>ow.&Ry.333. 
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(H)  Compelling  Pexfonnance  by  Attochment. 

A  bankrupt  cannot  be  attached  for  a  demand  due  on  an  award  before 
his  bankruptcy,  since  it  might  be  proved ;  and  if  he  has  been  attached, 
and  afterwards  becomes  bankrupt,  the  court*  will  discharge  him. 

S(ra..ll5d. 

But  if  costs  are  awarded  to  be  paid  by  him  before  his  bankruptcy,  but 
not  taxed  till  afterwards,  the  bankrupt  is  liable  to  be  attached  for  them, 
since  they  were  not  a  debt  proveable  till  taxation. 

9  East,  318 ;  and  see  7  Bam.  &  C.  706.|| 

If  the  party  dies,  there  is  no  remedy  by  attachment  against  his  repre- 
sentatives, for  the  contempt  dies  with  him.  And  therefore  the  court  will 
not  stay  proceedings  in  an  action  upon  the  submission-bond,  or  upon  the 
award,  though  the  party  be  in  custody  on  the  attachment.  But  they 
will  not  grant  an  attachment,  unless  under  some  very  particular  cir- 
cumstances, where  an  action  hath  been  already  commenced.  And  i]f  the 
defendant  be  taken  in  execution  on  a  judgment,  the  attachment  will  be 
discharged. 

Webster  ▼.  Bishop,  3  Vera.  444 ;  Paterson  ▼.  Gross,  3  Barnard.  337.  ||  WiHes,  R. 
^15.|  Stock  T.  De  smith,  Cas.  temp.  Hardw.  106, 107;  Richardson  y.  Chancej,  1  Bai- 
BBid.386.    IBadleyv.  Loveday,  lBos.&Pull.81.g 

{An  attachment  will  not  be  granted  against  a  member  of  the  house  of 
commons,  ox  a  peer. 
7  Term,  448,  Calmnr  v.  Knatchbull;  lb.  171,  Walker  ▼•  Earl  of  Grosvenor.f 
If  exceptions  are  made  to  the  award,  though  it  be  affirmed,  an  attadi- 
ment  will  not  be  granted ;  for  the  non-performance  of  it,  whilst  the  mat- 
ter was  subjudiccj  was  no  contempt 

Morris  T.  Reynolds,  Salk.  73,  p.  11 ;  3  Ld.  Raym.  857,  S.  C.  {Willes,  318,  DaUing 
T.  Katchett.} 

11  Where  there  appeared  to  be  objections  to  the  award  which  were 
pleadable  to  any  action  brought  upon  it,  though  not  such  as  to  induce 
the  court  to  set  it  aside,  they  refused  to  grant  an  attachment. 

In  le  Cargey,  3  Bing.  199 ;  9  Moo.  dS.Q 

The  defendant,  a  feme  sole,  and  the  plaintiff  agreed  to  a  reference. 
The  defendant  was  awarded  to  deliver  up  two  notes,  and  pay  a  sum  of 
money;  she  married,  and  her  husband  refused  to  pay;  and  it  was  a 
question^  whether  the  court  could  grant  an  attachment  against  both  or 
either  of  them? 

Anon.  B.  R.  1  Cr.  Pr.  373,  (1st  edit)  g  See  5  Yes.  848 ;  3  P.  Wms.  189.0 

{If  an  arbitrator  award  that  each  of  the  parties  shall  pay  a  moiety  of 
the  costs  of  the  arbitration  and  of  making  the  submission  a  rule  of  court, 
and  one  party,  in  order  to  get  the  award  firom  the  arbitrator,  pay  the 
whole,  he  may  have  an  attadbment  against  the  other  party,  if  he  refuse 
io  pay  his  moiety. 

1  Bo8.  &  Poll.  93,  Hicks  ▼.  Richardson.} 

The  course  of  proceeding  in  order  to  obtain  an  attachment  is  this:  the 
award  must  be  tendered  to  the  party  against  whom  it  is  intended  to 
move,  and  if  he  refuse  to  accept  it,  affidavit  of  the  due  execution  of  the 
award,  and  of  such  tender  and  refusal,  must  be  made^  and  on  that  an 
apph'cation  to  the  court  to  make  the  order  of  nisi  prius  a  rule  of  court; 
a  copy  of  this  rule  must  then  be  served  on  the  party  refusing  to  accept 
the  SLwaxd :  if  he  still  refuse  to  accept  it,  an  affidavit  must  be  made  of 
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(H)  CoMpdKng  Prfomanee  by  Attaehment 

personal  service  of  the  rule,  and  of  the  disobedience  to  it;  and  then, 

upon  application^  grounded  upon  that  affidavit,  an  attachment  will  be 

ordered. 

Kyd  on  Award,  dl6 ;  1  Cr.  Pr.  271,  (Ist  edit)  6 Ex  parte  WUles,  6  Cowen,  581 ; 
Knight  y.  Cany,  1  Cowen,  39 ;  Fronch  y.  Shackiord,  5  N.  H.  Rep.  146.  gf 

When  the  award  is  accepted,  but  the  money  being  demanded  is  not 
paid,  an  affidavit  must  be  made  of  the  due  execution  of  the  award,  and 
of  the  demand  and  refusal  of  the  money.  But  a  demand  of  the  money 
made  by  a  third  person  authorized  so  to  do,  by  endorsement  on  the 
award  unstamped,  is  sufficient  without  any  warrant  of  attorney. 

Kyd,  316.  II  DodingtOQ  y.  Hudson,  1  Bing.  410.||  Longman  y.  Holmes,  3  Black. 
B.  990. 

*     y  A  personal  demand  is  necessary  to  ground  an  attachment,  although 
a  specific  time  and  place  are  appointed  for  doing  the  act,  and  the  demand 
}  (if  of  money)  must  be  made  of  the  exact  sum  due. 

g  Brandon  y.  Brandon,  1  Bob.  &  Pull.  394. 

/  And  if  a  part  of  the  sum  is  well  awarded^  and  a  part  ill  awarded,  a 

^  detmoid  of  the  whole  will  be  in«ifficient« 

£  Stratt  y.  Rogers,  7  Taunt  216. 

«  But  if  the  demand  is  confined  to  that  part  which  is  well  awarded,  the 

court  will  grant  an  attachment  for  so  biuch. 
^  Whitehead  y.  Fiifh,  Id  Bast,  167. 

The  courts  will  not  infer  personal  knowledge  of  an  award  from  cir- 
cumstances, in  order  to  bring  ttie  party  into  contempt;  but  if  personal 
knowledge  is  brought  home  to  the  party,  this  appears  sufficient  without 
^  a  regular  personal  service. 

!■  •«  Brander  y.  Penleaze,  5Taunt.  813.    In  re  I  Bain.  &  C.  S64 ;  and  see  1  Chit  R.  170. 

If  the  arbitrator  has  enlarged  the  time  for  making  his  award,  and 
C^  made  it  within  the  enlarged  time,  it  is  not  enough  that  this  is  stated  in 

l^,  the  award,  but  the  fact  must  be  verified  by  affidavit,  and  it  must  also 

>«•  appear  by  affidavit,  that  the  party  against  whom  the  attadiment  is 

'  •'  sought  had  notice  of  the  enlargement  duly  served  on  him. 

.  Bayis  y.  Vase,  15  East,  97 ;  Wohlenberg  y.  Lageman,  iS  Taunt  5S51. 

«t  Where  a  cause  is  referred  by  a  judge's  order,  made  by  consent  of 

'^  parties,  and  the  time  for  making  the  award  is  also  enlarged  by  a  judge's 

order,  it  must  be  shown  on  moving  for  an  attachment,  that  the  order 
enlarging  the  time  was  made  by  consent  of  parties,  for  otherwise  the 
judge  had  no  authority  to  make  it 
Haldea  y.  Gflaseeook,  6  Bam.  It  G.  390. 

Butif  the  arbitrator  has  authority  to  enlarge  the  time  by  endorsement 
on  the  order  of  reference,  and  that  order,  together  with  two  endorse- 
ments, is  made  a  rule  of  court,  it  is  not  necessary,  on  moving  fi^r  an 
attachment,  to  show  that  the  endorsements  were  duly  made. 

Dickins  y.  Jaryis,  5  Bam.  &  C.  598. 

Where,  according  to  the  tenns  of  die  award,  somediing  is  to  be  done 
by  one  party  previous  to  Ae  performance  by  the  other,  the  performance 
of  such  condition  precedent,  or  a  tender  and  refusal,  must  be  shown 
fore  the  one  party  can  obtain  an  attachment  against  the  other  for 
perfoimance  of  the  award. 

II«idleyV.IIeaiiBgloD,6TauBt 561,8. C;  9Manh.976. 
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(H)  Compelliiig  Pecformanoe  by  Attaehment 

If  the  award  appear  on  the  &ce  of  it  to  be  ba4  for  uncertainty,  of  not 
being  final,  or  not  embracing  all  matters  within  the  submission,  me  court 
will  not  enforce  performance  of  it  by  attachfnent,  and  it  would  seem 
that  the  court  would  refuse  an  attachment,  iif  it  appeared  by  affidavit 
that  the  arbitrator  had  omitted  to  award  on  a  matter  within  the  submis** 
sion,  and  which  was  brought  before  him,  since  this  would  be  a  defence 
to  an  action  on  tfie  bond  or  award,  or  an  objection  to  the  award,  if  the 
award  were  offered  in  evidence  in  bar  of  an  action. 

Pedley  ▼•  Goddard,  7  Tenn  R.  73 ;  Randall  y.  Randall,  7  East,  81 ;  Mitchell  y.. 
Stayely,  16  East,  66. 

But  corruption  or  misconduct  on  the  part  of  the  arbitrators,  cannot  be 
^own  for  cause  against  the  motion  for  an  attachment 

7  Tenn  R.  73. 

If  it  be  doubtful  on  the  affidavits,  whether  the  party  has  committed  a 
contempt,  the  court  wiU  not  grant  the  attachment 

A  re  Caigey,  3  Dow.  &  Ry.  333. 

It  is  no  answer  to  the  application  for  the  attachment,  tfiat  the  party 
was  proceeding  to  pay  the  money  under  the  award,  when  it  was  attached 
in  his  hands  by  a  foreign  attcu^hment  from  the  shenff 's  court  of  London  *,, 
for  the  arbitrator's  award  is  in  fact  like  the  judgment  of  the  court,  and 
the  payment  of  the  money  under  the  attachment  would  be  ah  answer  to* 
the  proceeding  in  the  sheriff's  court 

Caila  y.  Elgood,  8  Dow.  &  Ry.  193.| 

Where  the  submission  is  made  a  rule  of  court,  the  award  becomes  sa 
of  course,  and  therefore  the  motion  for  an  attachment  is  the  next  imme* 
diate  step. 

1  Salk.  71. 

If  the  submission  to  the  award  be  made  a  rule  of  court  imder  the 
statute,  the  affidavit  on  which  to  move  for  an  attachment  need  not  b& 
entitled  in  any  cause,  but  those  in  answer  must  be  regularly  entitled. 

Boran  v.  Sevan,  3  Term  R.601. 

If  the  time  limited  by  the  submission  expire  without  any  thing  being 
done,  and  a  reference  to  a  second  arbitrator  be  submitted  to,  such  sub- 
miasion  must  be  made  a  rule  of  court,  and  must  be  by  the  parties  to  the 
record,  else  the  court  will  not  interpose  by  attachment  For  the  court 
csLDnot  in  such  a  case  enter  into  the  merits  of  the  award,  though  with 
the  consent  of  the  parties,  for  there  is  a  nullity  of  jurisdiction. 

Owwft  ▼.  Hard,  3  Term  R.  043. 

Where  on  a  reference  at  nisi  prius  the  plaintiff  takes  a  verdict  by 
consent  for  security,  (a)  he  may,  upon  an  award  being  made  in  his 
favour,  either  enter  up  judgment  on  the  verdict,  and  take  out  execution 
for  the  sum  awarded,  if  it  do  not  exceed  the  sum  for  which  the  verdict 
was  taken,  or  apply  to  the  court  for  an  attachment.  But  he  cannot  enter 
np  his  judgment  without  the  leave  of  the  court,  and  for  this  purpose  he 
must  have  an  affidavit  of  the  due  execution  of  the  award,  and  the  de- 
mand and  refusal  of  the  money  awarded,  in  like  manner  as  on  a  motion 
for  an  attachment  (i) 

Kjd«  216.  I  (a)  If  the  defendant  has  been  held  to  bail,  aTerdict  should  be  taken  on  a 
lefereoce  of  the  cause  at  ninpriua,  otherwise  the  bail  are  discharged.  2  Saund.  73,  b,  n.; 
but  it  is  otherwise  mUk  respect  to  the  sureties  in  a  replevin-bond*  Moore  ▼.  Bowmaker, 
6  TamMiU  379  ;   7  Taunt.  97.    Where  a  yerdict  is  taken  for  a  certain  sum,  subject  to  the 


.1 


f  .  i  mm' 


360        ARBITRAMENT  AND  AWARD. 

ji  (I)  Oompelliiig  Perfoimance  by  BUI  in  Equity. 

award  of  an  aibitrator,  he  has  no  authority  to  award  a  Urver  sam;  and  if  he  does  the 
award  is  bad,  even  to  the  extent  of  the  veidict  Bonner  y.  Charlton,  5  East,  139.  And 
the  Court  of  K.  B.  refused  to  increase  the  verdict  on  affidavit  tlmt  a  larger  sum  was  ex- 
pected to  be  proved  before  the  arbitrators ;  but  Ellenborough,  C.  J.,  seemed  to  think  that 
as  all  matters  in  difference  were  referred,  the  arbitrators  might,  perhaps,  award  beyond 
the  verdict  as  to  the  additional  matters.  Pearse  v.  Cameron,  1  Manle  &  S.  675 ;  and  see 
Prentioe  v.  Reed,  1  Taunt.  ]51.g  /Sin  ea;  parte  Wallis,  7  Cowen,  523,  it  was  held  that 
arbitrators  might  go  beyond  the  penalty  of  the  hoad.^  (6)For8teT  v.  Brunetti,  I  Salk. 
84;  Reed  v.  Gamett,  Barnes,  58. 

II  But  it  is  now  held  that  this  is  unnecessary,  and  that  the  party  may 
proceed  to  enter  up  judgment,  and  take  out  execution  for  the  sum 
aiivarded,  without  any  application  to  the  court. 

Lee  V.  Lingard,  1  East,  403. 

And  this  may  be  done  without  personal  service  of  the  award,  but  a 
«•  rule  for  judgment  must  be  first  given. 

ff'  Borrowdale  v.  Hitchiner,  3  Bos.  &  Pull.  344;  Haywaid  t.  Ribbaas,  4  East,  310. 

^  And  if  a  day  is  fixed  for  pa3rment  of  the  money  under  the  award,  ex- 

ecution  must  not  be  sued  before  that  day. 

^  Cailam  v.  Patterson,  4  Taunt.  319. 

t  If  a  verdict  is  not  taken  at  the  trial,  and  the  arbitrator  do  not  expressly 

"*  award  one  to  be  entered,  the  court  has  no  authority  to  direct  it,  though 

^  the  award  decides  the  issues  in  the  cause,  nor  can  they  order  a  nonsuit 

^  to  be  entered,  unless  the  arbitrator  direct  it. 

^  Grundy  v.  Wilson,  7  Taunt  700 ;  Peters  ▼•  Anderson,  1  Marsh.  938 ;  and  see  1  Chitt. 

^  R.  284. 

Where  a  verdict  was  taken  subject  to  a  reference  to  a  barrister,  and 
the  arbitrator  having  been  engaged  in  the  cause  declined  to  go  into  the 
case,  the  court  gave  liberty  to  the  plaintifi*  to  proceed  to  judgment  and 
^.^  execution,  unless  the  defendant  would  name  another  arbitrator. ' 

WooUey  v.  Clarke,  1  Bam.  SiC.eS;  $ed  vide  4  Moo.  R.  300.|| 

^"  Upon  an  affidavit  that  the  original  award  was  lost  by  coming  up  in 

I;..  the  Bristol  mail,  which  was  robbed,  an  attachment  was  moved  for  upon 

•:'  a  copy  of  it,  and  granted  nisi. 

•V  Robinson  v.  Davis,  1  Stra.  526. 

i*-  Where  a  reference  has  been  submitted  to  imder  an  order  of  the  Court 

of  Chancery,  Lord  Thurlow  seemed  to  think,  that  the  proper  motion  ixras 
not  for  an  attachment,  but  that  the  party  refusing  to  perform  the  award, 
should  stand  committed.  And  notice  of  such  motion  must  be  personal, 
not  on  the  clerk  in  court.  However,  nothing  was  done  in  that  case,  iK>r 
is  the  practice  by  any  means  settled. 
Knox  V.  Simmonds,  3  Bro.  Chan.  R.  361.] 

(I)  Of  compelling  Performance  of  an  Award  by  Bill  in  Equity. 

Where  the  award  is  to  pay  a  sum  of  money,  it  is  said  that  a  bill  in 
equity  to  compel  performance  is  improper :  but  where  it  is  to  do  any 
thing  in  specie,  a  court  of  equity  will  sometimes  lend  the  aid  of  its  de- 
crees to  enforce  the  execution  of  it  And  a  bill  in  general  will  lie  for 
performance,  either  where  the  award  hath  been  made  under  a  submis- 
sion entered  into  by  order  of  the  court,  or  where,  though  the  submission 
be  voluntary,  or  the  award  defective  in  circumstances,  the  parties  have 
long  acquiesced  in  it,  or  it  has  been  in  part  executed. 
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(I)  GompelliDg  PerfonDaaoe  by  Bill  ia  Equity. 

Hall  ▼.  Hardy,  3  P.  Wms.  189, 190.  ^  Smallwood  y.  Meroer,  1  Wasli.  290 ;  McNeil 
T.  Magee,  6  Mason,  244.  ^    1  Chan.  R.  86 ;  2  Chan.  R.  304. 

A  court  of  equity  will  decree  a  specific  performance  of  an  award  for 
conveying  an  estate,  where  the  defendant  hath  received  the  considera- 
tion-money for  douig  it 

3  P.  Wms.  189,  190.  )6  Where  an  award  directs  zxkj  thing  to  be  done  in  relation  to 
real  estate,  if  it  be  made  in  pursuance  of  a  submission  m  writing  and  under  seal,  a  sp&- 
cifie  performance  of  the  award  may  be  enforced  hf  a  bill  in  equity.  Jones  t.  Boston 
Mill,  &c.,  4  Pick.  507 ;  6  Pick.  148.  See  Camochan  v.  Christie,  11  Wheat.  466,  as  to 
the  practice  of  Chancery  in  this  respect.  ^ 

On  a  submission  by  bond,  an  award  was  made,  not  binding  by  form 
of  law,  by  which  the  plaintiff  was  to  pay  the  defendant  900/.,  and  to 
seal  a  release  to  him ;  and  the  defendant  was  to  assign  several  securities 
he  had  from  the  plaintiff.  The  plaintiff  sold  some  lands  to  raise  the  900/., 
expecting  the  defendant  to  receive  it,  as  he  gave  him  intimation  he 
would,  and  tendered  him  the  900/.,  and  a  release  executed  by  the  plain- 
tiif ;  and  though  there  was  no  other  execution  on  the  plaintiff's  pajrt, 
and  though  the  award  was  extrajudicial,  and  not  good  in  strictness  of 
law,  yet  the  lord  chancellor  decreed  it  should  be  performed  in  specie. 
2  Vem.  24 ;  2  Chan.  R.  304. 

J  The  performance  of  an  award  is  compelled  in  equity,  on  the  ground 
that  the  award  only  ascertains  the  terms  of  a  previous  agreement  be- 
tween the  parties,  and  although  the  court  will  not  decree  the  execution 
of  illegal  acts  directed  by  the  award,  yet,  if  the  acts  are  legal,  the  court 
will  not  inquire  into  their  reasonableness,  since  it  considers  the  deter- 
mination of  the  arbitrator  as  conclusive  as  the  judge  chosen  by  the 
parties. 
Wood  y.  Griffith,  1  Swanst.  R.  43.  See  Blundell  ▼.  Brettarch,  17  Yes.  242. 

Specific  performance  cannot  be  decreed  of  an  agreement  to  sell  at  a 
price  fixed  by  arbitrators,  where  the  vendor  refused  to  execute  the 
arbitration-bond,  and  it  was  therefore  uncertain  that  any  award  would 
ever  be  made.  ^f^ 

Wilks  ▼.  Davis,  3  M eriv.  507 ;  and  see  Gonriay  v.  Somerset,  19  Yes.  431. 

Where  there  is  a  palpable  objection  on  the  face  of  an  award,  the 
court  may  refuse  to  enforce  it,  but  they  cannot  set  it  aside  after  the  time 
limited  by  the  statute  has  elapsed. 

Auriol  y.  Smith,  1  Turn.  &  R.  125.|| 

On  a  bill  of  review  to  reverse  a  decree  confirming  an  award,  the 
plaintiff  assigned  for  error,  that  the  cause  was  referred  to  four  commis- 
sioners, and  but  three  certified ;  that  a  lease  which  he  then  insisted  upon, 
was  not  in  issue  in  the  cause ;  and  that  he  never  consented  to  the  certi- 
ficate. But,  notwithstanding  these  objections,  as  the  decree  had  been 
acquiesced  in  sixteen  years  without  any  attempt  havitig  been  made  to 
impeach  it,  the  court  refused  to  reverse  it, 

1  Chan.  R.  139. 

Though  a  court  of  equity  will  not  hold  a  defendant  to  an  award, 
where  the  plaintiff  hath  neglected  to  perform  his  part  within  the  time 
limited  by  the  terms  of  it; (a)  yet  if  the  defendant  after  such  time 
accept  part  performance  from  the  plaintiff,  in  that  case  a  performance 
on  his  part  to  the  extent  of  what  be  has  accepted  firom  the  plaintiff  will 
be  decreed. 

Vol.  I. — 46  2  H 
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(K)  When  and  how  Awards  may  be  reUeved  ag^nst. 

*  Ca.  temp.  Finch,  23.     ||  See  Coote  y.  Jackson,  6  Yes.  13;  Milnea  y.  Gery,  14  Yea. 

400;  Clandell  v.  Brettaroh,  17  Yes.  24a.||    ji{a)  See  the  remarks  of  Judge  Story  on 
this  point  in  McNeil  v.  Magee,  5  Mason,  356.^ 

A  and  B,  copartners,  submitted  differences  between  them  to  arbitra- 
tion, and  it  was  awarded  that  a  part  of  the  stock  in  trade  should  be 
,  deposited  in  the  hands  of  a  third  person,  part  thereof  to  be  delivered 

from  time  to  time  to  either  party  who  should  pay  any  debt  due  from 
]  the  partnership  estate,  the  quantity  to  be  in  proportion  to  the  money  so 

paid  by  him.     A  moiety  of  the  stock  so  deposited  was  afterwards  taken 

in  execution  by  separate  creditors  of  A  as  his  property ;  upon  which  B, 

the  other  partner,  and  the  partnership  creditors,  filed  a  bill  to  set  aside 

the  execution,  and  to  have  the  moiety  of  the  stock  so'seized  appropriated 

to  the  pa3rment  of  their  debts,  insisting  that  it  was  specifically  bound  by 

••  the  award  and  the  execution.    But  Lijrd  Hardwicke  dismissed  the  bill, 

fiJ  because  the  partnership  creditors  were  not  parties  to  the  submission,  or 

'' •  at  all  privy  to  the  transaction,  or  under  any  obligation  of  abiding  by  the 

^  award. 

C  Thomp^n  t.  Noel,  1  Atk.  63. 

(^  Nor  will  a  bill  in  equity  lie  to  carry  into  execution  an  award  on 

•»  a  voluntary  submission,  unless  there  has  been  an  acquiescence  in  it  by 

•**  the  parties  to  the  submission,  or  an  agreement  by  them  afterwards  to 

,^  have  it  executed. 

'^  Thompson  y.  Noel,  1  Atk.  63. 

••• 

(K)  In  what  Cases,  when,  and  in  what  Manner  Awards  may  be  relieved  against. 

When  an  award  is  put  in  suit  at  law,  no  extrinsic  circumstance,  nor 

any  matter  or  fact  dehors  can  be  given  in  evidence  to  impeach  it ;  if  it 

be  open  therefore  to  any  objection  oif  this  kind,  the  defendant  must 

apply  for  relief  either  to  a  court  of  equity  by  bill,  or,  if  the  submission 

^..  has  been  made  a  rule  of  any  court  of  law,  to  the  summary  and  equitable 

I  jurisdiction  of  that  court  of  which  submission  has  been  made  a  rule. 

Wills  ▼.  Maccarmick,  3  Wils.  148.  ^SNewland  y.  Douglas,  3  John.  Rep.  63;  Bar- 
low y.  Todd,  3  John.  Rep.  367;  Todd  y.  Barlow,  3  John.  Ch.  R.  651 ;  Head  y.  Muir, 
3  Rand.  133.  ^ 

II  The  cases  below  decide  that  partiality  and  improper  conduct  of  the 
^*»  arbitrator  cannot  be  made  a  defence  on  nil  debet  pleaded  to  an  action 

on  the  award,  nor  can  such  matter  be  pleaded  to  an  action  on  the  arbi- 
tration-bond, 

Braddick  y.  Thompson,  8  East,  344 ;  Grazebrook  y.  Dayis,  5  Bam.  &  C.  534.  ^6  And 
snch  is  the  law  in  New  York ;  Newland  y.  Doaglas,  3  Johns.  Rep.  63 ;  Barlow  y.  Todd, 
3  lb.  367 ;  Cranston  y.  Kenney,  9  lb.  313.  ^cus  in  Massachusetts,  Bean  y.  Famum, 
6  Pick.  369.    And  in  Pennsylyania,  3  Yeates,  564. 2f 

But  if  it  appear  on  the  face  of  the  award,  when  set  out  on  the  record, 
that  the  award  is  bad,  as  being  not  according  to  the  terms  of  submis- 
sion, or  as  being  uncertain,  or  not  final,  this  may  be  made  a  ground  of 
defence  to  the  action  upon  it,  either  by  demurring  to  the  declaration  if 
the  whole  award  is  set  out,  or  by  setting  it  out  in  any  subseqaent 
pleading,  and  demurring  to  its  effect.  ♦ 

Cargey  y.  Aitcheson,  3  Bam.  &  C.  170;  3  Bine.  199,  S.  C;  Fisher  y.  PembleT, 
11  East,  188. 

And  so  also  it  may  be  pleaded  as  a  defence,  where  the  reference  is 
of  all  matters  in  difference,  that  other  matters  in  difference  were  brought 


r* 


I 


I    t    • 


ARBITRAMENT  AND  AWARD. 


363 


(K)  When  and  how  Awards  may  be  relieved  against. 

before  the  arbitrator,  but  that  he  made  no  award  on  them^  since  this 
avoids  the  award  in  toto, 
Mitchel  ▼.  Staveley,  16  East,  ^8 ;  Ingram  t.  Milnes,  8  East,  445. 

And  this  defence  may  be  shown  in  evidence,  if  the  award  is  given  in 
evidence,  without  being  pleaded ;  and  in  answer  it  may  be  shown  tliat 
the  arbitrator  had  no  notice  of  the  other  matters,  and  he  may  be  called 
as  a  witness  to  prove  this. 

Reeve  v.  Fanner,  4  Term  R.  146 ;(  6  Koope  v.  Brubacker,  1  Rawle,  304.  gf 

These  objections  being  in  general  founded  on  the  mistakes  or  mis- 
conduct of  the  arbitrators,  who  are  judges  chosen  by  the  party  himself, 
are  received  by  the  courts  at  first  with  a  degree  of  caution  and  reserve: 
though,  if  made  out  to  their  satisfaction,  relief  is  certainly  afforded. 

2  Yes.  315 ;  1  Atk.  64 ;  1  Salk.  73. 

On  a  bill  in  equity,  to  set  aside  an  award,  Lord  Chancellor  said,  that 
if  it  appears  that  the  arbitrators  went  upon  a  plain  mistake,  either  as  to 
the  law  or  the  fact,  the  same  is  an  error  appearing  on  the  face  of  the 
award,  and  is  sufficient  to  set  it  aside :  a/i7dr,  on  a  doubtful  point  of  law, 
though  the  court  on  deliberatiofi  should  be  of  a  different  opinion. 

SVem.  705.  {1  Cain.  341,  Lyle  v.  Clason;  3  Cain.  219,  Smith  v.  Richardson; 
5  Yes.  J.  846,  Emery  v.  Wase ;  1  Wash.  14,  Sherraer  v.  Beale.}  3  Atk.  495.  {Where, 
on  a  general  reference,  it  appears,  from  a  paper  delivered  by  the  arbitrator  together  with 
the  awrard  and  containing  his  reasons  for  it,  that  he  meant  to  decide  according  to  the  law, 
bat  has  mistaken  it,  the  award  will  be  set  aside.  3  East,  13,  Kent  v.  Elstob ;  9  Yes.  J. 
364,  Young  v.  Walter.  See  1  Wash.  158,  Pleasants  v.  Ross ;  1  Hen.  &  Munf.  67.  But 
if  the  parties  choose  to  refer  a  distinct  question  of  law,  and  nothing  else,  to  the  decision ' 
of  aa  arbitrator  instead  of  the  court,  his  award,  though  not  agreeable  to  law,  cannot  be 
impeached.    6  Yes.  J.  282,  Ching  v.  Ching ;  9  Yes.  J.  364. 

II  The  ordinary  rule  of  the  courts  is,  that  on  a  general  reference  in- 
volving questions  of  law  suid  fact,  the  parties  constitute  the  arbitrator 
judge  of  the  law  between  them,  and  the  award  shall  not  be  set  aside 
on  the  ground  of  a  mistake  in  the  law,  unless  it  appears  on  the  face  of 
it  that  the  arbitrator  intended  to  decide  according  to  law,  and  mistook 
it,  in  which  case  the  award  is  not  in  effect  his  award,  since  he  would 
not  have  made  it  had  he  known  the  law  correctly,  (a) 

Hanson  v.  Liversedge,  2  Yent.  242 ;  Younff  v.  Walter,  9  Yes.  364 ;  Chace  v.  West- 
more,  13  East,  357;   Sharman  v.  Bell,  5  Maule  &  S.  584;   Wohlenberflr  v.  Lageman, 
6  Taunt.  251 ;  Campbell  v.  Twemlow,  1  Price,  81 ;  Price  v.  Jones,  2  Younfir  &  j.  114. 
iSSee  Lyle  v.  Clason,  1  Cain.  341 ;   Smith  v.  Richardaqn,  3  Cain.  219;   Shermer  v. 
Beale,  1  Wash.  14;  lb.  158;  Pleasants  v.  Ross,  1  Hen.  &  Mun.  67 ;  Alwin  v.  Perkins, 
3  Dessauss.  397.   But  a  reference  as  to  a  disputed  fact  is  not  analogous  to  a  submission 
to  arbitration,  and  the  statements  of  such  referee  are  not  conclusive.    Williams  v« 
Wood,  1  Devereux,  82.    See  also  Cromwell  v.  Owing,  6  Har.  &  J.  10 ;  Archer  v.  Wil- 
liamson, 2  Har.  &  Gill.  67.    In  Jones  v.  Boston  Mill,  &c»,  6  Pick.  156,  it  was  said  by 
C.  J.  Parker,  aAer  reviewing  the  English  cases,  ^  It  is  pretty  clear  that  there  is  no 
definite  mle  on  the  subject  m  the  English  books,  and  yet  there  ouffht  to  be  and  most 
he  some  principle  bv  which  questions  of  this  kind  are  to  be  settled.    We  take  one 
principle  to  be  very  clear,  whicii  is,  that  where  it  manifestly  appears  by  the  submission 
that  the  parties  intended  to  leave  the  whole  matter,  law  ana  fact,  to  the  decision  of 
axbitrators,  or  referees,  the  award  is  conclusive,  although  they  should  have  mistaken 
the  law,  unless  the  award  itself  refers  such  question  to  the  consideration  of  the  coart.*' 
Where  the  submission  was  in  pursuance  of  an  act  of  the  legislature,  it  was  held  that 
the  award  could  not  be  impeached,  unless  the  arbitrators  had  exceeded  their  powers  or 
executed  them  imperfectly^    Jackson  v.  Ambler,  14  Johns.  Rep.  96.    See  Roosevelt  v. 
Thurman,  1  Johns.  Cha.Ren.  220 ;  Todd  v.  Barlow,  2  Johns.  Cha.  Rep.  551 ;  Kleine 
V.  Cataia,  2  Gallis.  61 ;   Baker  v.  Crockett,  Hardin,  403 ;   Wigglesworth  v.  Morton, 
3  Bibb,  176;  Ewing  v.  Blaochamp,  3  Bibb,  45.    As  to  setting  aside  awards  in  Penn- 
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('  sylvtnia  under  the  act  of  1705  for  a  mistake  of  fact  or  law,  see  1  Dall.  313, 161,  364, 

486;  Addis.  223;  1  Binn.  59  ;  2BinD.  582;  1  Wash.  C.  C.  R.  56;  2W.  C.  C.  R. 
607;  3  W.  C.  C.  R.  45;  Large  y.  Passmore,  5  Serg.  &  R.  52.  The  court  will  not 
give  instructions  to  the  referees  in -points  of  law  to  guide  them  in  making  th^  report 
1  Dall.  347.  See  3  Cain.  226.  Where  the  facts  of  a  case  are  intricate,  and  there  exists 
so  much  doubt  and  obscurity  on  the  subject,  that  there  is  reason  to  apprehend  that  the 
referees  did  not  possess  all  the  lights  which  may  be  afforded  them,  the  award  may  be 
set  aside,  in  order  to  re-examine  the  merits.  AUard  y.  Mouchon,  1  Johns.  Ca.  280. 
(a)  Jones  y.  Frazier,  1  Hawks.  379;  Greenough  v.  Rolfe,  4  N.  Hampsh.  Rep.  357.  g^ 

Thus,  where  it  was  referred  to  arbitrators  to  distribute  the  personal 
[  property  of  an  intestate^  and  it  was  objected  to  their  award  that  they 

!  had  not  followed  the  statute  of  distributions,  the  court  directed  the  arbi- 

'  trators  to  make  affidavit  whether  they  had  intended  to  follow  the  statute 

in  their  award,  or  to  decide  merely  according  to  equitable  circumstances; 

and  the  arbitrators  swearing  that  they  had  not  conceived  themselves 

^  bound  by  fhe  fixed  rule  of  law,  but  had  decided  according  to  the  sup- 

!J*  posed  intention  of  the  intestate,  the  court  discharged  the  tule  for  setting 

^1  aside  the  award. 

.«  Aynsley  y.  Goff,  Kyd  on  Awards,  351 ;  aiid  see  Ching  y.  Ching,  6  Vesey,  282. 

tI;  '    And  so,  also,  if  a  mere  unmixed  question  of  law  is  referred  to  a  pro- 

••  fessional  arbitrator,  the  court  will  not  disturb  the  award,  unless  an  ille- 

*"  gality  appear  on  the  face  of  it. 

Cramp  y.  Symons,  1  Bing^  R.  104 ;  Price  y.  Hollis,  1  Maule  &  S.  105 ;  Staff  y.  An- 
»-«  drews,  2  Madd.  R.  6.    /d  A  mistake  of  law  in  the  construction  giyen  to  an  entry*  is  not 

*^  sufficient,  per  se,  to  cause  the  setting  aside  of  an  award.     Baker  y.  Crockett,  Hardin* 

888 ;  see  Cleary  y.  Coor,  1  Hayw.  225 ;  Morris  y.  Ross,  2  Hen.  &  Munf.  408 ;  Ryan 
y.  Blount,  Dey.  Eq.  382;  Cleayeland  yi  Dixon^  4  J.  J.  Marsh.  888;  Campbell  y. 
Western,  3  Paige,  124.  gf 

Where,  however,  it  appears  on  the  face  6{  the  award  that  the  arbitra* 
tot  has  decided  contrary  to  law,  the  courts  are  bound  to  take  notice  of 
the  objection,  and  to  set  aside  the  award. 

Comforth  y.  Green,  2  Vem.  705.    fi  Haley  y.  Long,  Peck's  Rep.  93.  ff 

I  *  Thus,  where  the  arbitrator  awarded  a  sum  due  from  the  plaintiff  to 

the  defendant  for  a  moiety  of  losses  paid  by  defendant  on  policies  imder- 
written  in  partnership  between  plaintiff  and  defendant,  the  court  set 
aside  the  award  pro  tantOj  this  part  of  the  award  appearing  on  the  face 

\*  of  it  to  be  illegal. 

Aubert  y.  Maze,  2  Bos.  &  P.  371 ;  Ames  y.  Milward,  2  Moo.  R.  713< 

So,  also,  \vhere  it  appeared  by  a  paper  containing  his  reasons,  de- 
livered with  the  award  by  thcarbitrator,  that  he  had  decided  on  grounds 
contrary  to  law,  the  court  set  aside  the  award. 

Kent  Ey.  Istob,  t  East,  R.  18. 

But  where  no  objection  appears  on  the  face  of  the  award,  and  the 
arbitrator  gives  no  explanation  of  the  reasons  of  his  decision,  it  is  not 
sufficient  to  show  by  affidavit  facts  which  only  raise  an  inference  thai 
the  award  was  made  upon  an  erroneous  view  of  the  law. 

Delyer  y.  Bamee,  1  Taunt.  48. 

And  where  the  point  of  law  is  not  clear  and  settled,  the  court  will  not 
set  aside  the  awara  on  an  objection  to  the  arbitrator's  law. 

Ridout  y.  Pain,  3  Atk.  494. . 

Thus,  where  the  captain  of  a  vessel,  at  an  intermediate  port  t)tt  the 
voyage,  had  sold  certain  goods  of  the  charterers,  to  defray  necessaiy 
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repaks  of  the  ves»5l,  at  a  higher  price  than  they  would  have  fetched  at 
the  port  of  destination,  and  an  arbitrator,  to  whom  disputes  between  the 
charterers  and  the  owner  were  referred,  gave  credit  to  the  charterers  for 
the  full  price  obtained,  and  not  for  the  price  which  would  have  been 
obtained  at  the  port  of  destination,  the  court  refused  to  set  aside  the 
award,  since  the  legal  question  had  never  been  decided. 
Richardson  t.  Noarse,  3  Bam.  &  A.  237. 

And  an  arbitrator  is  not  bound  by  a  mere  rule  of  practice,  adopted 
by  the  courts  for  convenience,  and  not  being  a  general  rule  of  law. 
Tlierefore,  if  he  allow  interest  in  account  where  the  courts  of  law  and 
equity  would  not  do  so,  it  is  no  ground  for  impeaching  his  award. 

/n  re  Badger,  3  Barn.  &  A.  691.    ^Radoliffe  y«  Wightman,  1  M'Coid,  Ch«  R.  406.  ^ 

Though  in  general  the  courts  will  not  set  aside  an  award  for  a  mistake 
in  law,  unless  it  appear  on  the  face  of  it,  yet  it  seems  that  in  case  of  a 
deci^on  perversely  wrong  the  court  would  correct,  though  the  objection 
appeared  by  matter  dehors  the  award,  and  more  respect  is  shown  to  the 
award  of  a  legal  arbitrator  than  of  an  ordinary  individual  on  a  matter 
of  law. 

)S  When  the  award  on  its  face  appears  final,  and  no  charge  of  corruption  or  misoondo^ 
is  made  ajgainst  the  arbitratora,  nothing  dehors  the  award  can  be  pleaded  or  ffiyen  m  eri- 
dence  to  mvalidate  it.  Pleasants  y.  Ross,  1  V\^ash.  156 ;  Head  y.  Muir,  3  Hand.  132 ; 
BoTsej  T.  Jeoffray,  3  Har.  &  M*H.  121 ;  Cromwell  y.  Owings,  6  Har.  &  John.  10 ;  Todd 
▼.  Barlow,  2  John.  Ch.  H.  551 ;  Brown  y.  Green,  7  Conn.  536.  ff 

In  a  case  above  referred  to,  Lord  Ellenborough,  C.  J.,  said,  "there 
was  a  great  difference  in  these  cases,  in  considering  the  object  of  the 
reference  and  the  description  of  the  person  to  whom  the  decision  is  con- 
fided by  the  parties.    In  ordinary  cases,  where  questions  of  fact  are 
referred  to  one  who  is  supposed  to  be  competent  to  deal  with  such  ques- 
tions, though  not  with  questions  of  law,  and  a  question  of  law  happens 
to  arise  on  which  he  decides  in  a  manner  disturbing  the  whole  justice 
of  the  case,  the  court  will  enter  into  the  inquiry,  and  correct  what  was 
erroneous  in  the  decision.    But  where  a  doubtful  question  of  law  arises, 
it  often  happens  that  on  such  very  account  they  agree  to  refer  to  the 
arbitrament  of  a  gentleman  of  the  profession,  meaning  to  refer  the  deci- 
sion of  the  law  to  him,  and  to  abide  by  his  determination  of  it :"  and 
this  doctrine  was  confirmed  by  his  lordship  and  the  court  in  Sbarman  v. 
Bell,  5  Maule  &  S.  584 :—"  Where  the  merits  both  in  law  and  fact  are 
referred  to  an  arbitrator  of  common  knowledge,  as  we  must  presume  a 
getitleman  at  the  bar  to  be,  and  there  is  not  any  question  referred  by 
him,  the  court  will  not  open  the  award,  unless  something  can  be  alleged 
amounting  to  a  perverse  misconstruction  of  the  law,  or  misconduct  on 
the  part  of  the  arbitrator." 

Chase  y.  Westmore,  13  East,  S57. 

So,  also,  where  there  is  a  mistake  in/act  apparent  on  the  face  of  the 
awarii,  or  clearly  appearing  by  affidavits,  and  admitted  by  the  arbitra- 
tor, (which  is  absolutely  necessary,  and  Lord  Thurlow  always  required 
his  affidavit,)  the  courts  of  equity  will  relieve  against  the  award,  or 
courts  of  common  law,  wherein  the  reference  is  a  rule  of  court,  will  set 
it  aside. 

lyes  y .  Metcalf,  1  Atk.  63 ;  Anon.  3  Atk.  644 ;   Knox  y.  Simmonds,  1  Yen. Jnn.  369 ; 
Mfxgan  y.  Mather,  2  Ves.  jnn.  18;  Anderaon  y%  Duoey«  18  Vm.  449*    /Iratint  y. 
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Wing,  10  Johns.  Rep.  143 ;  Allen  y.  Ranney,  1  Com.  Rep.  669 ;  Brown  t.  Gieen^ 
7  Com.  Rep.  536.  gf 

Thus,  in  a  case  where  the  arbitrator  awarded  41/.  to  the  plaintiff,  and 

afterwards  discovered  he  had  made  a  numerical  mistake,  and  that  his 

award  should  have  been  for  61/.,  and  gave  notice  of  this  error  to  the 

parties,  on  a  motion  to  set  aside  the  award  the  Court  of  Common  Pleas 

said  they  would  make  the  rule  absolute,  or  send  the  matter  back  to  the 

i  arbitrator,  on  which  the  defendant's  counsel  consented  to  amend  the 

j  award  by  increasing  the  sum  to  61/.    The  courts,  however,  have  no 

1  authority  to  send  the  matters  back  for  reconsideration,  without  consent 
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of  all  parties ;  but  in  a  late  case,  where  the  defendant  refused  this,  the 
I  court,  at  the  instance  of  the  plaintiff,  set  aside  the  order  of  nisi  prius  for 

the  reference,  and  the  verdict  and  award. 

<N  Rogers  y.  DalUmore,  6  Taunt.  Ill;  Anon.  9  Chitt  R.ii;aed  yide  Champion  y.  Wen- 

fr j  man,  Ambl.  245 ;  Payne  y.  Bailey,  3  Brod.  &  Bing.  304. 

'*•*  Where  the  award  has  a  clear  meaning  on  the  face  of  it,  the  court  will 

*^  not  allow  affidavits  of  the  arbitrator  as  to  his  intention  in  making  it,  to 

^  be  read,  in  order  to  raise  an  ambiguity. 

(^  Gordon  y.  Mitchell,  3  Moo.  S41.    0  See  Newland  y.  Dooglass,  3  John.  60 ;  Ward  y. 

J,  Gould,  5  Pick.  991.gr 

<H  Where  an  agreement  stipulated  that  in  case  of  breach  of  it,  the  sum 

of  100/.  should  be  received  as  a  stipulated  debt  binding  on  each  party, 

1^  and  an  action  of  debt  was  brought  for  general  damages  for  breach  of 

the  agreement,  and  was  referred  to  an  arbitrator  who  awarded  only  10/. 
damages,  it  was  held  that,  in  order  to  entitle  the  party  to  set  aside  this 
<  award,  the  affidavits  must  expressly  state  that  this  clause  was  pointed 

out  to  the  arbitrator,  and  that  he  was  required  to  act  upon  it 

;  .1  Pinkerton  y.  Caslon,  2  Bam.  &  A.  704. 

Where  it  appeared  that  the  arbitrator  had  made  his  award,  notwith- 
standing he  had  been  desired  by  one  of  the  parties  to  postpone  it  till  he 
could  satisfy  him  as  to  some  facts  which  the  arbitrator  luui  conceived 
to  be  against  him.  Lord  Talbot  set  the  award  aside. 

3  P.  Wms.  362.    /S  An  award  will  be  set  aside  if  the  referees  Tefuse  to  a  party  the 

necessary  time  to  procure  testimony  from  a  foreign  place  relating  to  the  subject  in  di»- 
!>..  pute.    Passmore  y.  Petit,  4  Dall.  272.    But  to  entitle  him  to  demand  that  they  will 

allow  him  time  to  produce  eyidence,  he  must  show  them  what  it  is  that  he  wants^  wfa^ 
'*"'  he  has  not  been  able  to  produce  it,  afid  that  he  expects  to  obtain  it  in  a  reasonable  time. 

A  naked  allegation  that  he  desires  further  time,  is  not  sufficient.    Latimer  y.  Bidge, 

1  Binn.  458.    See  1  Cain.  147. 2/ 

So  where  the  objection  was  that  a  part  of  the  evidence  had  been 
shown  only  to  one  of  the  arbitrators,  and  not  to  both,  and  the  arbitrator 
to  whom  it  had  not  been  shown,  swore,  that  he  believed  if  he  had  seen. 
it  his  award  would  have  been  different  from  what  it  was,  Lord  Haxd- 
wicke  declared  the  award  for  that  reason  void. 

2  Atk.  64 ;  Kyd,  240. 

So  where  one  of  the  arbitrators  has  had  an  interest  in  the  matter  in 
controversy,  or  has  been  related  to  one  of  the  parties ;  or  where  two  of 
the  arbitrators  have  by  fraud  or  force  excluded  a  third; (a)  or  where 
they  have  heard  one  party,  and  refused  to  hear  the  other ;( 6)  or  hare 
chosen  an  umpire  by  lot;(c)  in  all  these  cases  the  awards  have  been 
relieved  against 

9  Yem.  251,  485, 514.  0  (o)  1  John.  Ca.  334.  (6)  Or  receiye  ex  parte  eyidenoe  ^wUcb 
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Ae  other  party  has  had  no  opportunity  of  examining.  1  Dall.  187.  So  where  the  parties 
haring  begun  an  altercation,  the  referees  directed  them  to  withdraw,  and  examined  the 
witaesaes  out  of  the  hearing  of  either  party.  1  Dall.  83.  (e)  Bat  see  Smith  ▼.  Spencer, 
2  M*Conl,  Gha.  Rep.  93,  where  this  is  doabted.  gf 

II  So  if  the  arbitrator  decide  on  his  own  view,  without  calling  the 
parties  before  him,  (a)  or  if  he  make  his  award  without  fully  hearing 
all  the  evidence  which  can  be  offered  on  both  sides,  (6),  (c)  unless 
indeed  the  parties  assent  to  the  case  being  closed ;((/)  or  iif  he  examine 
a  party  (e)  or  a  witness,  (g)  in  the  absence  of  the  opposite  party,  {h)  (unless 
in  the  case  of  mercantile  arbitrators,  where  this  is  frequently  the  prac- 
tice,) (i)  although  the  arbitrator  may  make  oath  that  such  private  exa- 
mination had  not  influenced  his  judgment  ;(Ar)  these  will,  in  general^ 
be  grounds  for  setting  aside  the  award.    But  the  award  will  not  be  set 
aside  because  the  witnesses  were  not  examined  on  oath,  unless  an  ob- 
jection were  made  on  that  ground  at  the  time  of  the  examination ;(/) 
nor  on  the  ground  of  one  of  the  witnesses  being  examined  by  the  arbi- 
trator after  the  evidence  was  closed  on  both  sides,  and  the  opposite 
attomey  gone,  unless   the   re-examination   were  brought  about  by 
management  of  the  attomey  for  the  party ;  (m )  nor  because  it  was  drawn 
by  the  solicitor  of  one  of  the  parties,  though  such  a  circumstance  is 
highly  indelicate,  (n)  (o) 

(a)  3  Chitt  R.  44.    (b)  1  Bing.  R.  3S4;   5  Bam.  &  C.  534.    0(e)  See  Cartlandt  v. 
ITndefhill,  17  Johns.  Rep.  405;  Ligon  y.  Ford,  5  Manford,  10.  g^    (cQ  1  Marsh.  404. 


(e)  8 Taunt.  694 ;  3  Bam.  &  C.  590 ;  but  see  13  Yes.  41 3.   (g)  4  Moo.  148.   0  (A)  Shinnie 

~"  -    -     -  (f)  1  Ryan  &  Moo.  N.  P.  C.  18.     (k)    " 

(0 1  Bos.  &  PdH.  91 ;  9ed  vide  4  Price,  333.     ( m)  1  Bos.  &  Pull.  175.    (n)  9  Yes.  69. 


18.     (k)  6  Yes.  70. 


r.  Cod^  1  M'Cord,  Ch.  R.  478.^     (t)  1  Ryan  &  Moo. 
(OlBos.  &  Poll.  91;  «ttf  vide  4  Pri         ~  -     - 

)6(o)  Moore  v.  Ewing,  Coze,  144.^ 

If  one  of  the  arbitrators  use  any  expressions  towards  either  party, 
which  discover  bisis  or  prejudice  in  his  mind,  a  court  of  equity  will  set 
aside  the  award,  though  there  be  nothing  to  impeach  the  conduct  of  the 
other  arbitrator  who  joined  with  him  in  it. 

3  Yes.  315. 

Where  the  servant  of  an  umpire  had  given  out,  before  the  time 
allowed  the  arbitrators  to  make  their  award  was  expired,  that  he  was 
Aire  his  master  would  give  so  much,  and  he  afterwards  did  give  so 
much,  which  was  more  than  was  awarded  by  either  of  the  arbitrators ; 
the  court  looked  upon  this  as  evidence  of  fraud  and  corruption,  and 
therefore  decreed  the  arbitration-bond  to  be  delivered  up. 
3  Yera.  100. 

{An  award  will  not  be  set  aside,  because  it  was  prepared  by  the  soli- 
citor of  the  party  in  whose  favour  it  was  made. 

9  Yes.  J.  67»  Fetherstone  y.  Cooper ;  Kyd  on  Aw.  (Am.  edit)  349.} 

Where  an  award  was  made  a  rule  of  the  Court  of  K.  B.,  and  on  a 
motion  on  one  hand  for  an  attachment,  and  on  the  other  to  set  aside  the 
award,  that  court  refused  to  interfere,  and  left  the  plaintiff  to  his  remedy 
at  law  on  the  submission-bond,  Lord  Macclesfield  considered  this  as  a 
bare  bond  of  award  without  being  made  a  rule  of  court,  and  that  there- 
fore, as  the  one  party  was  taking  relief  by  his  action,  the  other  was 
entitled  to  take  relief  by  bill  in  equity. 
^  Ward  ▼.  Periam,  1730,  cited  by  Ld.  Hardwicke  in  3  Yes.  316. 

A  bill  was  filed  to  set  aside  an  award  which  had  been  made  a  rale 
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of  tiie  Court  of  K.  B.  for  corruption  in  the  arbitrator ;  the  defendant 
pleaded  the  award,  and  submitted  to  ameqd  any  errors.  Lord  Hard- 
wicke  said,  that  the  E.  B.  was  the  proper  court  to  examine  into  the 
corruption  and  partiality  of  the  arbitrator ;  but  as  the  answer  was  very 
loose  and  general,  and  there  was  an  express  submission  to  amend 
any  errors,  he  ordered  the  plea  to  stand  for  an  answer,  with  liberty  to 
except. 

d  Atk.  15S. 

On  a  bill  in  equity  to  set  aside  an  award,  the  court  will  not  let  the 
party  go  into  any  legal  objections,  except  for  partiaUty  and  corruption; 
but  if  the  bill  is  for  an  account,  and  prays  to  set  aside  an  award,  there, 
in  order  to  let  in  such  account,  the  plaintiff  may  make  legal  objections. 

«iii  Ambl.  945.    /8See2  Munfoid,  34.er 

V*  ,              Where  the  arbitrators  took  money  of  cwie  of  the  parties  alone  for 

\^  their  charges  without  any  bill  delivered,  and  before  the  making  of  their 

^  award.  Lord  Hardwicke  thought  this  a  sufficient  reason  to  set  the 

'^  '    award  aside ;  for,  if  suffered,  it  would  be  hard  to  distinguish  what  is 

( \  corruption. 

•*•  Cae.  temp.  Hardw.  54. 

*^  If  a  bill  to  set  aside  an  award  for  partiality  or  corruption  be  filed 

against  arbitrators,  the  charges  of  partiality  must  not  only  be  denied  by 
way  of  averment  in  the  plea.;  but  the  plea  must  be  supported  by  an 
answer  ^showing  the  arbitrators  to  have  been  incorrupt  and  unpartiaL 
2  Atk.  395,  501 ;  3  Atk.  529, 644;  Mitf.  ^.  PI.  209. 

But  where  the  arbitrator  has  accepted  of  the  office  upon  condition 
that  the  parties  should  undertake  not  to  bring  any  bill  in  equity  against 
him,  but  a  bill  is  afterwards  brought  against  him,  and  corruption  and 
partiality  are  charged,  the  court  will  order  his  name  to  be  struck  out 
from  being  a  party. 

2  Atk.  396.    fi  Where  a  party  had  received  previously  to  the  hearingr  safficient  notice  • 
«!f 'the  partiality  of  one  of  the  referees  to  pat  him  on  uouiry,  but  sdfered  the  hearing 
to  prooeed  without  objection,  it  was  held  that  he  was  precluded  from  afterwards  ezoepfr- 
.  ing  to  the  reports  of  the.referees  on  the  fiTooDd  of  partiality.  Fox  ▼.  Hazleton*  10  Picker. 

1'  •  375.^ 

't  -^  The  misconduct  of  the  arbitrators  cannot  be  urged  in  answer  to  a 

motion  for  an  attachment,  but  is  a  ground  upon  which  to  move  to  set 
aside  the  award. 

Andr.  299. 

A  motion  to  set  aside  an  award  tmder  the  statute,  cannot  be  received 
till  the  submission  is  made  a  rule  of  court ;  and  a  consent  in  the  sub- 
mission-bond to  make  the  award  a  rule  of  court,  instead  of  the  submis- 
sion, it  hath  been  adjudged,  will  not  warrant  the  court's  interposition. 
But  see  Barnes,  55,  suprH,  (B). 

Hanison  v.  Grundy,  2  Stra.  1178.    fiSeel  John.  Rep.  31 5.  g' 

A  motion  to  set  aside  an  award  under  the  statute  for  corruption 
must  be  made  before  the  last  day  of  the  next  term  after  the  award  is 
published,  else  it  is  too  late,  and  an  attachment  for  non-performance  may 
issue. 

Freame  v.  Pinneger,  Gowp.  33.    /0See  1  John.  Rep.  138;  1  Wash.  158,  Pleasants 
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So,  a  motion  to  refer  back  such  an  award  to  the  arbitrator,  thongfa 
there  be,  no  charge  of  corruption,  but  merely  upon  the  ground  that  he 
had  not  before  had  sufficient  materials,  must  be  made  before  the  last 
day  of  the  next  term. 

3  Term  R.  781.  /8If  an  awaid  is  merely  informal,  it  maj  be  sent  back  wiAout  consent 
of  parties  to  the  rderees  for  correction.  1  Binn.  43.  g/ 

It  was  holden  by  Lord  Talbot,  that  in  awards  under  the  statute,  the 
confirmation  of  the  submission  must  precede  the  making  of  the  award ; 
but  this  hath  been  overruled ;  and  properly  enough,  for  it  may  happen 
that  the  award  may  be  made  in  the  vacation,  and  before  any  term  after 
the  submission. 

3  P.  Wms.  362;  1  Bamaid.  153;  Kyd«  236. 

The  statute  of  W.  3,  being  made  to  put  arbitrations  where  no  cau&e 
was  depending  upon  the  same  footing  as  those  where  there  was  one, 
and  being  only  declaratory  of  what  the  law  was  in  the  latter  case,  it 
seems  to  follow,  that  objections  which  arise  upon  the  face  of  the  award 
may  be  made  at  any  time ;  and  that  the  limitation  to  the  second  term 
is  confined  merely  to  such  objections  as  affect  the  conduct  of  the  arbi- 
trators. 

2  Borr.  701;  Barnes,  56, 57;  Id.  55,  eorU,  J  It  is  now  settled  otherwise,  and  appli- 
cations to  set  aside  awards  within  the  statute  mast  be  made  withm  the  time  limited, 
althoQgh  the  objection  appears  on  the  face  of  the  award.  Zachary  y.  Shepherd,  2  Term 
R.  781 ;  Lowndes  v.  Lowndes,  1  East,  R.  276.  Where  the  submission  is  not  within 
the  statute,  the  court  are  not  absolutely  limited  as  to  ttie  time  for  receiving  an  applica- 
tion to  set  aside  Uie  award ;  but  they  will  in  general  cases  gnide  their  discretion  txj  the 
rale  laid  down  by  the  statute.  Anderson  y.  Cozeter,  1  Strange,  301 ;  Rogers  y.  Dalli- 
mon,  6Taunt.  111.  The  time  limited  by  ^e  statute  does  not  apply  to  awards  made 
<nder  oidera  of  niti  pritu,  Synge  y.  Jervoise,  8  East,  466.  Where  an  award  within  the 
statute  was  made  aAer  the  essoign  day,  before  the  quarto  dUpoat,  it  was  held  to  be  made 
wUkin  the  term,  so  that  a  motion  to  set  it  aside  might  be  made  at  anytime  before  the  last 
day  of  the  term  next  following.  In  re  Burt,  5  Bam.  &  C.  668.  Where  a  cause  is  referred 

Sender  of  niu  prita,  a  motion  to  set  aside  the  award/ must  be  made  within  the  time 
owed  for  moying  for  a  new  trial,  unless  a  sufficient  reason  for  delay  be  shown.  Bawt- 
thom  y.  Arnold,  6  Barn.  &  C .  629  J 

It  was  formerly  holdea,  that  on  a  submission  by  consent  under  an 
<»der  of  a  court  o(  equity,  exceptions  might  be  made  to  the  award,  as  to 
a  master's  report  But  Lord  Thurlow  disapproved  of  this  practice,  con- 
ceiving that  if  it  lay  open  to  exceptions,  it  seemed  rather  a  reference 
than  an  award :  that  the  proper  way  is  to  move  to  set  aside  the  award; 
and  the  topics  in  the  exceptions  will  apply  to  such  a  motion. 

Cressly  y.  Carrington,  1  Vem.  409;  1  Chan.  Ca.  186;  Hide  y.  Cooth,  3  Vem.  109; 
Woodbridge  y.  Hilton,  1  Bro.  Chan.  R.  398;  Price  v.  Williams,  3  Bro.  Chan.  R.  164. 
It  is  admitted  that  exceptions  will  lie  to  an  award ;  but  they  must  be  only  to  such  mat- 
ters as  appear  on  the  face  of  the  award,  not  to  the  facts  in  the  award,  or  any  matter 
dekora.'  an  objection  of  that  natare  must  be  made  upon  motion  to  sol  aside  the  award, 
supported  byaffidayit.  Dicky.  Millifiran,  4  Bro.  Chan.  R.  117.  ^The  same  causes 
which  ^will  induce  the  court  to  set  aside  a  yerdlct  and  ffrent  a  new  trial,  will,  in  Penn- 
ey lyania,  operate  to  set  aside  the  award.  1  Dall.  315 ;  3  Binn.  583,  note;  1  Yeates,  353 ; 
2  Yeates,  513;  3  Yeates,  531,  569,  584;  4  Yeates,  343,  456;  1  Binn.  59;  1  Browne, 
105,  note;  lb.  138;  IW.C.C.R.56;  3W.  C.C.B.507;  3  Wash.  C. C. R. 45. gf  • 

To  a  bill  in  the  Exchequer,  to  «et  aaide  an  awaid  fot  undue  practice, 
the  defendants  pleaded  (among  other  things)  that  the  submission  was 
made  a  rule  of  the  Court  of  King's  Bench,  and  that  tliere  had  been  no 
application  to  thai  court  pursuant  to  the  statute  of  9  &  10  W.  3.  A 
qaestion  therefore  arose  upon  the  statiAey  whether  a  court  of  equity  were 
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not  precluded  from  examining  into  the  award  ?  The  Lord  Chief  Baron 
and  Baron  Comyns  were  of  opinion  that  it  was  not,  (the  time  in  B.  R 
being  elapsed^)  but  Baron  Carter  that  it  was,  Baron  Hale  dubitante. 
At  last  the  whole  court  agreed,  that  the  plea  should  stand  for  an  answer, 
with  liberty  of  excepting  to  it 

Bomb.  365;  1  Barnard.  75,  153.  )8ln  Toppan  ▼.  Heath,  1  Paife,  393,  Chancellor 
Walworth,  after  reviewing  Uie  English  cases  on  this  subject,  decided  that  Chancery  had 
not  jurisdiction  to  set  aside  an  award  when  the  submission  was  made  a  rule  of  court, 
unless  perhaps  it  clearly  appeared  that  justice  could  not  be  obtained  by  an  application  to 
the  common  law  court,  g' 

A  bill  in  equity  will  not  lie  against  an  arbitrator  for  a  discovery  of  the 
grounds  upon  which  he  made  his  award ;  but  if  there  be  any  palpable 
mistake,  or  miscalculation,  the  party  siggrieved  may  bring  his  bill  against 
.  the  party  in  whose  favour  the  award  is  made,  to  have  it  rectified* 

^#  3  Atk.  644.]    j6 1  Wash.  14 ;  see  1  Johns.  Rep.  63;  3  Johns.  Rep.  369.0^ 

i .  II  Where  an  award  is  void,  and  nothing  can  be  done  upon  it  without 

«•  suit,  the  court  will  not  interfere  to  set  it  aside,  because  such  a  suit  must 

/•  fail.    But  where  a  cause  is  referred  by  order  of  nisi  priuSy  and  the  ar- 

'  bitrator  has  power  to  order  a  verdict  to  be  entered  for  either  party,  and 

[;•  he  makes  an  award,  ordering  ^  verdict  to  be  entered,  although  such 

award  be  void,  (being  made  after  a  revocation  of  the  submission,)  yet 
'^  the  court  will  set  it  aside;  for  otherwise  the  party  in  whose  favour  the 

award  is  made  will  have  judgment  on  the  verdict,  without  any  new  pro- 
ceeding to  enforce  the  award. 
»  '  *  J>oe  y.  Brown,  5  Bam.  &  C.  384 ;  8  Dow.  &  Ry.  100. 

A  party,  after  receiving  the  costs  of  reference  and  awards  which,  by 
the  terms  of  a  rule  of  reference,  are  to  be  paid  by  the  other  party,  can- 
not move  to  set  aside  the  award. 

Kennard  t.  Harris,  3  Bam.  &  C.  801. 

Where  a  rule  to  show  cause  is  obtained  in  the  Court  of  King's  Bench, 
to  set  aside  an  award,  the  several  objections  intended  to  be  insisted  on 
at  the  time  of  making  such  rule  absolute  must  be  stated  in  the  rule  to 
show  cause.    And  the  rule  is  the  same  in  the  Court  of  Exchequer. 

• ' '  Reg.  K.  B.  Easter  T.  3  6. 4 ;  4  Bam.  &  A.  539 ;  see  6  Bam.  &  C.  639 ;  11  Price,  57-1 

B  A  writ  of  certiorari  will  not  lie  to  remove  into  the  Supreme  Court  of  New  Jersey,  tiie 
proceedings  of  arbitrators  who  have  made  and  published  their  award,  for  the  puipose  of 
setting  it  aside.    Whitehead  y.  Gray,  7  Halst^,  36. 0 
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(A)  'What  shall  be  said  to  be  an  Assault. 

An  assault  is  an  attempt  or  offer,  with  force  and  violence,  to  do  a  cot- 
poral  hurt  to  another,  as  by  striking  at  him  with  or  without  a  weapon, 
or  presenting  a  gun  at  him  at  a  distance  to  which  the  gun  will  carry,  or 
pointing  a  pitch-fork  at  him,  standing  within  the  reach  of  it,  or  by  hold- 
ing up  one's  fist  at  him,  or  by  drawing  a  sword  and  waving  it  in  a  me- 
nacing manner. 

PoIton,4,a.;  6  Mod.  173;  2Rol].  Abr.545;  Vent.  356;  Hawk.  P.  C.  863. 

But  if  A  lays  his  hand  on  his  sword,  and  says,  that  if  it  were  not 
assize  time  I  would  not  take  such  langudge  from  youi  this  is  no 
assault,  for  it  is  plain  he  did  not  design  to  do  him  any  corporal  hurt  at 
that  time,  and  a  man's  intention  must  operate  with  his  act  in  constitut- 
ing an  assault. 

Mod.  3 ;  3  Keb.  545,  S.  C. ;  10  Mod.  187 ;  Law  of  Evid.  335,  pi.  60 ;  Gilb.  Law  of 
Erid.  256. 

i^So  where  defendant  raised  his  hand  within  striking  distance  of  the 
plaintiff,  and  said, "  if  it  were  not  for  your  gray  hairs,*'  &c.,  it  was  held 
not  to  be  an  assaiilt. 

Commonwealth  ▼.  Eyre,  1  Serg.  &  R.  347.  And  see  The  U.  S.  v.  Ortegas,  4  W. 
C.  C.  R.  434.  ^ 

[The  act  of  criminal  conversation  with  another  man's  wife  is  an 
assault :  force  and  violence  being  supposed  in  law  to  accompany  this 
atrocious  injury  to  the  husband,  in  respect  of  whom  the  consent  of  die 
wife  is  as  nothing. 

SSalk.  552;  7  Mod.  81.] 

It  seems  agreed,  that  at  this  day  no  words  whatsoever,  be  they  ever 
90  provoking,  can  amount  to  an  assault,  notwithstanding  the  many 
ancient  opinions  to  the  contrary,  (a) 

Hawk.  P.  C.  363.  (a)  Bat  if  very  provoking  language  is  given,  without  reasonable 
cause,  and  the  party  ofi^nded  is  tempted  to  strike  the  other,  and  an  action  brought,  and 
the  general  issue  pleaded,  few  juries  would  give  damages  to  carry  costs,  and  few  (if 
any)  judges  would  certify.  j6  But  menacing  words  used  in  the  house  of  a  f(Hreign 
mloister  to  the  secretary  of  the  legation,  are  an  offence  against  the  law  of  nations, 
ponishable  by  fine  and  imprisonment.    Respublica  ir.  De  Long  Champs,  1  Dall.  111. 9 

Every  battery  includes  an  assault ;  therefore,  if  the  defendant  be  found 
guilty  of  the  battery,  it  is  sufficient 

Salk.  384,  pi.  36 ;  Hawk.  P.  C.  363.  )8  Although  only  an  assault  be  proved,  and  titers 
be  no  special  damages,  the  plaintiff  is  entitled  to  recover.  Lewis  v.  Hoover,  3  Blaekf. 
407.gr 

(B)  What  shall  be  said  to  be  a  Battery. 

AsY  injury  whatsoever,  be  it  never  so  small,  being  actually  done  to 
the  person  of  a  man,  in  an  angry,  or  revengeful,  or  n^de,  or  insolent 
manner,  as  by  spitting  in  his  face,  or  any  way  touching  hun  in  anger^ 
or  violently  jostling  him  out  of  the  way,  are  batteries  in  the  eye  of  the 
law. 

6  Mod.  1 49, 173 ;  Mod.  3 ;  3  Lev.  404 ;  Hawk.  P.  C.  363.  /STaking  hold  of  one's 
eoat  in  an  angry,  rude,  or  insolent  manner,  is  a  battery.  U.  S.  v.  Ortegas,  4  W.  C.  C. 
R.  534.  Any  thing  attached  to  the  person,  partakes  of  its  inviolability ;  if  A,  therefore, 
strikes  a  cane  in  the  hands  of  B,  it  is  a  battery.  1  Dall.  114;  State  v.  Davis,  1  Hill,  46. 
And  even  to  strike,  with  violence,  the  horse  drawing  a  carriage  in  which  a  person  is 
riding,  is  an  assault  on  the  person.  1  Penn.  380.  gf  [And  the  act  causing  the  injury 
need  not  proceed  from  the  immediaie  assault  of  the  defendant;  as  where  the  defendant 
thxsw  a  lighted  squib  into  a  market-place^hirhieh  being  tossed  from  hand  lo  band  by 


•* 


J 


I 

I 


ft 


I 


3T«  ASSAULT  AND  BATTERY. 

(B  3.)  In  what  Manner  they  are  to  be  charged. 

different  persons,  at  last  hit  the  plaintiff*  in  the  face,  and  put  out  his  eye ;  it  was 
adjudged  that  this  was  actionable  as  an  assault  and  battery.  Per  three  justices,  coni, 
Blackstone,  J.  Scott  v.  Shepherd,  2  Black.  R.  892;  3  Wils.  403,  S.  C.  So  if  a  per- 
flon  poshes  a  drunken  man  aorainst  another,  and  hurts  him.  ^hort  y.  Lovejoy,  coram 
Lee,  C.  J.,  Guildhall,  1752;  BuU.  Ni.  Pri.  16.] 

But  to  I&y  one's  hands  gently  on  another  whom  an  officer  has  a  war- 
lant  to  arrest,  and  to  tell  the  officer  that  this  is  the  man  he  wants,  is  not 
a  battery. 

3  Roll.  Abr.  546;  Hawk.  P.  C.  264. 

So  if  two  by  consent  play  at  cudgels,  and  one  happens  to  hurt  the 
other,  as  th^ir  intent  was  lawful  and  commendable,  in  promoting  courage 
and  activity,  it  does  not  seem  to  amount  to  a  battery. 

Dalt.  c.  22;  Bro.  Coron.  229.     [But  see  the  case  of  Boulter  v.  Clarke,  at  Abingdon 

Assizes,  coram  Parker,  O.  B.,  who  held  that  it  was  no  defence  to  alle^  that  the^ain- 

iaS  and  defendant  fought  together  by  consent,  the  fighting  itself  bein?  un&wful.  Bull .  Ni. 

2  ^  Pci.  16,  ([4th  edit.)    So  if  one  license  another  to  beat  him,  such  license  is  no  defence, 

^  *"  ^because  it  is  against  the  peace.    Matthew  ▼.  Ollerton,  Comb.  218.]    ;@  Stout  v.  Wren, 

I  Hawks,  420.  Wheie  one  was  whipped  at  his  own  request,  to  save  him  (as  was 
supposed)  from  punishment  for  felony,  the  act  was  not  punishable,  if  done  without 
imalice.    State  v.  Breck,  1  Hill,  363.^ 

L*  So  if  one  soldier  hurts  another  by  discharging  a  gun  in  exercise,  this 

cannot  amotmt  to  a  battery,  though  if  it  be  done  without  sufficent  cau- 
tion, he  is  liable  to  an  action  at  the  suit  of  the  party  injured. 

Hob.  134 ;  2  Roll.  Abr.  548.  ^Nothing  but  inevitable  necessity  shall  excuse  a  ties- 
pass.  Dickenson  v.  Watson,  Sir  T.  Jones,  205;  Underwood  v.  Hewson,  Stxa.  595; 
Raym.  467;  2  Black.  R.  896.]  /g  Where  the  injury  is  not  the  effect  of  an  unavoidabk 
accident,  the  person  by  whom  it  is  inflicted  is  liable  in  damages  to  the  sufferer.  Bullock 
V.  Babcock,  3,  Wendell,  391.  InfafU$  are  liable  in  the  same  manner  as  adults,  for  as- 
saults and  batteries.  lb.  But  it  seems  that  in  the  case  of  an  infarU  an  injury  might  be 
consddered  an  unavoidable  accident,  which  would  not  be  so  considered  in  the  case  of  an 
.  ■;  adult.    Ib.^  / 

[So  if  by  a  sudden  fright  a  horse  runs  away  with  his  rider,  and  runs 
,^  *.  agam^  a  man,  it  is  no  battery,  and  this  may  be  given  in  evidence  on 

J^.J  the  general  issue :  but  if  it  were  occasioned  by  a  third  person  whipping 

the  horse,  such  person  would  be  the  trespasser. 

»-^  4  Gibbons  ▼.  Pepper,  4  Mod.  405 ;  2  Salk.  637,  S.  C. ;  1  Ld.  Raym.  38,  S.  C] 

''  *  /8A11  persons  (except  a  wife  when  she  joins  her  husband,  10  Mass. 

^.V  152; 'Wright,  9)  who  aid,  abet,  counsel,  or  procure   an  assault  or 

battery  to  be  committed,  are  principals,  whether  present  or  absent  at 

the  time  of  the  commission  of  the  offence. 
Sikes  Y.  Johnson,  16  Mass*  889;  Aveiy  v.  Bulkley,  1  Root,  275.  gr 

£(B  2.)  In  what  Manner  they  are  to  be  charged. 

The  declaration  cannot  lay  the  assault  on  a  day  certain,  and  on  divers 
other  days  and  times :  for  an  assault  is  one  entire  individual  act,  and 
cannot  be  laid  with  a  contin/uando :  and  upon  such  a  declaration  the 
defendant  <Jould  not  prepare  himself  with  a  defence,  because  he  could 
not  know  whether  the  plaintiff  meant  to  go  for  one  or  twenty  assaults. 

Michell  V.  Neale,  Cowp.  828.  ^  Vide  Benson  ▼.  Swift,  2  Mass.  50.gr  I  English  ▼• 
Purser,  6  East,  "395,  occ*  In  these  oases  the  declaration  alleged  that  the  defendant  on 
diveva,  &;c.,  made  an  assauU^  but  an  allegation  that  the  defendant  on  divers  days,  fee., 
atmtilted  is  good.  Burgess  y.  Freelove,  2  Bos.  &  Pull.  423.|  /SSee  Gibson  y.  Fleming, 
1  Har.  Sl  J«  483«    The  action  may  be  brought  in  one  state  for  an  injoiy  done  in  anotlier. 
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(C)  In  what  Cases  they  may  be^juatifiedt  &c. 

Watts  ▼.  Thomas,  2  Bibb,  458.    See  Redgraye  ▼.  Jones,  1  Har.  &  M*Heii.  195 ;  Miller 
▼.  M'Kee,  3  Har.  &  M'Hen.  593.  ^ 

In  the  King's  Bench,  where  the  action  is  by  bill,  the  offence  should 
be  charged  positively,  and  not  by  way  of  recital,  with  a  whereas,  &c. ; 
bat  this  is  not  material  in  the  Common  Pleas,  (a)  for  in  that  comt  the 
writ  being  set  out  in  the  declaration  helps  the  want  of  a  positive  aver- 
ment 

Amjon  Y.  Shore,  1  Stra.  621.  (a)  White  v.  Shahr,  2  Wils.  203;  Douglas  y.  Hall, 
Barnes,  360;  1  Wils.  99.  /SSee  2  Mass.  Rep.  358;  7  Johns.  Rep.  109;  2  Hen.  & 
Mun.  659 ;  3  Hen.  &  Mun.  127,  271.  g^ 

The  plaintiff  may  lay  in  his  declaration  many  things  in  aggravation, 
for  which  he  himself  could  not  maintain  an  action,  (&)  as  "for  making 
an  assault  upon  his  servants.'*  ♦ 

Newman  t.  Smith,  2  Salk.  642.  /SSee  1  Mass.  Rep.  12.  ff  ||  The  plaintiff  could  not 
maintain  an  action  for  the  personal  injury  to  the  senrant,  which  was  all  that  was  alleged 
ia  the  declaration  in  2  SalL  642;  but  he  may  sue  for  the  loss  of  eeryice  with  9l  per  quod 
itmUum  anUsU^  and  may  join  a  count  of  this  sort  with  counts  for  an  assault  ana  battery 
of  liimself.  Ditcham  y.  Bond,  2  Maule  &  S.  436 ;  and  see  Oro.  Jac.  501. ||  ^  (6)  Horton 
r.  Monk,  1  P.  A.  Browne,  68.    See  Jacoby  y.  Guier,  6  Serg.  &  R.  399.0^ 

In  an  action  by  husband  and  wife  for  a  battery  on  her,  per  quod  the 
husband's  business  remained  undone ;  on  motion  in  arrest  of  judgment, 
the  declaration  was  holden  good,  because  the  battery  itself  is  actionable, 
and  the  per  quod  only  aggravation ;  and  Holt  said  he  would  not  intend 
the  judge  suffered  that  to  be  given  in  evidence. 

Bossel  y.  Come,  1  Salk.  119 ;  2  Stia«  1094. 

The  defendant  gave  in  evidence  that  he  was  married  to  the  plaintiff; 
and  to  encounter  that  evidence  the  plaintiff  was  permitted  to  prove  that 
she  had  another  husband  living  when  she  married  the  defendant. 

Weetbrooke  y.  Strutyille,  1  Stra.  79.] 

II  Where  two  defendants  were  held  to  bail  for  an  assault  and  battery, 
and  the  plaintiff  declared  against  one  only,  it  was  held  that  he  might 
do  so. 

Wilson  y.  Edwards,  3  Bam.  &  C.  34 ;  5  Dow.  &  R.  622.    /0  Vide  Palmer  v.  Crosby, 
i  Blaekf.  139 ;  Allen  y.  Wheatiy,  3  Blackf.  332 ;  Ammonett  y.  Harris,  1 H.  &  M.  488.  ^ 

(C)  In  what  Cases  they  may  be  justified,  and  what  Pleas  may  be  pleaded  to  them ;  and 

herein  of  the  Manner  of  setting  forth  the  Justification. 

If  an  officer  having  a  warrant  (c)  against  one  who  will  not  suffer  him- 
self to  be  arrested,  beat  or  wound  him(flf)  in  the  attempt  to  take  him, 
he  may  justify  it.     So  if  a*  parent,  in  a  reasonable  manner,  chastise  hig 
child,  or  a  naaster  his  servant,  being  actually  in  his  service  at  the  time, 
or  a  schoolmaster  his  scholar,  or  a  jailer  his  prisoner,  or  even  a  husband 
his  wife ;  or  if  one  confine  a  friend  who  is  mad,  and  bind  and  beat  him, 
&c,  in  such  a  manner  as  proper  in  his  circumstances ;  or  if  a  man  force 
a  sword  from  one  who  offers  to  kill  another ;  or  if  a  man  gently  lay  his 
hands  on  another,  and  thereby  stay  him  from  enticing  a  dog  against  a 
third  person;  if  I  beat  one  (without  wounding  him,  or  throwing  at  him 
a  dangerous  weapon)  who  wrongfully  endeavours  with  violence  to  dis- 
possess me  of  my  land(c)  or  goods,  or  of  the  goods  of  another  delivered 
to  me  to  be  kept  for  him,  and  will  not  desist  upon  my  lajdng  my  hands 
gently  on  him  and  disturbing  him ;  or  if  a  man  beat,  wound,  or  maim 
one  who  makes  an  assault  upon  his  person,  or  that  of  his  wife,  parent, 
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(C)  In  what  CasM  they  may  be  justified,  &e. 

child,  or  master ;  or  if  a  man  fight  with,  or  beat  one  who  attempts  to 
kill  any  stranger ;  in  these  cases  it  seems  the  party  may  justify  the 
assault  and  battery,  {g) 

Vide  Hawk.  P.  C.  359, 26,  and  several  authorities  there  cited,  [(e^  'Where  defendant 
justifies  under  a  sheriff's  warrant,  the  production  of  it  is  not  required,  for  it  must  be 
returned  to  the  sheriff.    Bateman  ▼.  Woodcock,  Cro«  Jac.  373.     (a)  But  a  hattery  can- 
not in  this  case  be  justified  by  the  mtrt  arrest .-  the  defendant  must  either  plead  that  he 
gently  laid  his  hands  on  the  plaintiff  in  order  to  arrest  him,  and  that  he  actually  did 
arrest  him ;  as  in  Patrick  v.  Johnson,  3  Lutw.  937 ;  3  Lev.  403 ;  though  that  way  of 
pleading  has  been  doubted  of;  or  that  the  plaintiff  made  resistance,  and  was  going  to 
rescue  himself,  and  by  reason  thereof  he  beat  him  in  order  to  secure  him :  for  though 
an  arrest  ioiplies  an  assault,  yet  it  does  not  admit  a  battery;  and  further,  an  officer 
cannot  jnsti^  beating  a  man  without  resistance.    Truscott  v.  Carpenter,  1  Ld.  Raym. 
339;  Williams  V.  Jones,  Cas.  temp.  Hardw.  398;  dStra.  1049,S.C.    ySAs  to  all  Tio> 
lence  beyond  what  is  necessary  for  self-defence,  the  defendant  is  liable  as  the  aggressor* 
Elliot  V.  Brown,  3  Wendell,  397 ;  State  v.  Wood,  1  Bay,  351 ;   State  v.  Quin,  2  Coast. 
Rep.  S.  C.  694. 9^    {t)  Where  the  injury  is  a  mere  breach  of  a  close  in  contemplation 
of  law,  the  defendant  cannot  justify  a  battery  ufiihotU  a  request  to  depart ;  but  it  is  odier- 
wise  where  any  actual  violence  is  committed,  for  there  it  is  lawful  to  oppose  force  with 
force.    Green  v.  Goddard,  3  Salk.  691 ;  3  Inst.  316 ;  Seaman  v.  Cuppledick,  Owen,  150. 
Q  Therefore  a  plea  justifying  beating  and  wounding  the  plaintiff  by  way  o(moUUer  mat 
nus  impostUt  to  turn  the  plaintiff  out  of  defendant's  house  is  bad.    Gregory  v.  Hill, 
8  Term  R.  399.  fi  M'llvoy  v.  Cochran,  3  Mareh.  374 ;  Ford  v.  Logan,  lb.  335 ;  Baldwin 
V.  Haydon,  6  Conn.  Rep.  453 ;  Gates  v.  Lonnsbury,  20  Johns.  Rep.  437 ;  4  J.  J.  Maish. 
578 ;  3  Mareh.  374 ;  4  Monr.  136 ;  6  Conn.  453.  ^    But  if  the  plea  state  that  the  plain- 
tiff forciblv  and  with  strong  hand  endeavoured  to  break  and  enter  defendant's  dose,  it 
may  justi^  beating  and  bruising  the  plaintiff  in  defence  of  possession.  Weaver  v.  Buiih, 
8  Term  R.  78.    The  defendant  cannot  justify  an  assault  in  throwing  water  on  the  plain- 
tiff in  order  to  hinder  the  plaintiff  from  proceeding  in  obstructing  an  ancient  window  of 
the  defendant.    Simpson  v.  Morris,  4  Taunt.  831.||     |[g)  So  a  churchwarden  may  justify 
taking  off  the  hat,  or  laying  hands  on  a  person  who  is  disorderly  in  church,  and  tiuniBg 
him  out  for  disturbing  the  congregation ;  but  it  must  be  by  a  molUter  man  t  tfi^Mieuit : 
Howe  V.  Planner,  1  Saund*  13.    So  the  defendant  may  justify  even  a  maihem^  if  d(»ie 
by  him  as  an  officer  in  the  army  for  disobedience  of  ordere,  or  other  military  offence; 
and  he  may  give  in  evidence  the  sentence  of  a  council  of  war  upon  a  petition  against 
him  by  the  plaintiff;  and  if  by  their  sentence  the  petition  was  dismissed,  it  will  be  con- 
clusive evidence  in  favour  of  the  defendant.   Lane  v.  Degbers,  H.,  11  W.  3,  per  Treby, 
C.  J. ;  Bull.  Ni.  Pri.  19.1    /0So  a  master  of  a  vessel  may  inmct  moderate  chastisement 
on  his  seamen  for  disobedience  of  orders,  &c.  14  Johns.  Rep.  119;  1  Bay,  3;  1  Petera's 
Adm.  Dec.  173.    The  master  of  a  slave  is  not  liable  to  an  indictment  for  a  batteir  qmi 
him.     State  v.  Mann,  3  Devereux,  363.    And  the  same  rule  holds  of  a  perscm  wdo  nas 
hired  a  slave.  lb.  But  in  Pennsvlvania  it  is  held  that  a  master  has  no  ng^t  to  chaatiae 
his  hired  servant.    Commonwealth  v.  Baird,  1  Ashmead,  367.^ 

And  on  an  indictment  the  party  may  plead  not  guilty,  and  give  the 
special  matter  in  evidence ;  but  in  an  action  of  trespass  he  must  plead  it 
specially,  (a) 

6  Mod«  173.  [(a)  Matter  of  excuse  may  in  such  case  be  either  pleaded,  or  f^iren  in 
evidence  under  the  general  issue;  but  matter  of  justification  must  be  always  pleaded. 
Bull.  Ni.  Pri.  17 ;  Co.  Lit.  383,  b.  But  where  in  an  action  for  an  assault  and  ndse  im- 
prisonment a^inst  the  captain  of  a  ship,  who  pleaded  not  guiUy ;  the  defendant  crosa- 
ezamined  the  plaintiff^s  witnesses  as  to  expressions  used  by  the  plaintiff,  which  vciiild 
have  justified  the  imprisonment,  they  tending  to  create  mutiny  and  disobedience;  though 
this  evidence  was  objected  to,  yet  the  judge  admitted  it,  holding  what  wat  uUd  at  the  time 
to  be  good  evidence  in  mitigation  of  damaffes ;  for  every  thing  which  passed  at  the  time 
was  part  of  the  transaction  on  which  the jHaintiff's  action  was  founded,  and  thcfefote  he 
coula  not  be  surprised  by  the  evidence.  Bingham  v.  Gamault,  coram  Buller,  J.,  Ijondom 
1788 ;  Espin.  Ni.  Pri.  317.]    ySHoUowell  v.  Hollowell,  1  Monr.  133.0r 

[It  is  no  plea  that  the  defendant  hath  been  convicted  on  an  indictment 
for  the  same  assault,  and  paid  a  fine  to  the  king ;  for  this  salt  is  insti- 
tuled  for  the  private  redress  of  the  party  iujiu^od. 
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(C)  In  what  Cases  they  may  be  Jastified,  &a 

So  vice  yersA, 

BaU.  Ni.  Pri.  16 ;  1  Stra.  68.]  fiSee2  Mass.  Rep.  82 ;  Read  ▼.  Kelly,  4  Bibb,  400.^ 

II  And  an  action  is  maintainable  for  damages  after  the  defendant  has 
been  acquitted  on  an  indictment  for  the  assault,  unless  the  plaintiff  is 
shown  to  have  colluded  in  procuring  the  acqidttsd. 

Crosby  ?.  Leng,  12  East,  409.|| 

In  trespass  for  assault  and  battery,  the  defendant  justifies  by  a  mollis 
Or  manus  imposuit,  for  due  correction  as  his  servant,  and  pleads  over, 
that  since  the  time  the  plaintiff  exoneravit  et  relaxavit  (without  saying 
per  scriptum)  to  the  defendant  the  said  matter :  to  this  plea  it  was 
specially  demurred  for  doubleness ;  and  the  opinion  of  the  court  was, 
that  it  was  double ;  for  though  the  release  be  not  sufficiently  pleaded, 
yet  it  is  pleaded  so  as  issue  may  be  taken  upon  it,  which  will  make  it 
double. 

Blake  v.  Grove,  1  Sid.  175 ;  1  Keb.  661,  S.  C. 

[A  former  recovery  is  a  good  plea,  notwithstanding  subsequent 
damages :  for  the  consequence  of  the  battery  is  not  the  ground  of  the 
action,  but  the  measure  of  the  damages,  (a) 

Fetter  ▼.  Beale,  1  Salk.  11.  /8  (a)  But  a  former  leeoveiy  cannot  be  given  in  evidence 
soder  the  general  issue.  Coles  ▼.  Carter,  6  Gowen,  691.  gf 

So,  if  a  battery  be  committed  by  several,  and  a  recovery  had  against 
one,  such  recovery  may  be  pleaded  in  bar  to  an  action  for  the  same  bat- 
tery brought  against  another. 

YelT.  66.  /9  So  if  a  release  be  given  to  one ;  or  an  accord  made  with  one  and  sati»- 
&ction  receivc^d  from  him.   Ruble  v.  Turner,  3  Hen.  &  Mun.  38.  ^ 

The  defendant  may  plead  not  guilty  within  four  years  next  pre- 
ceding the  commencement  of  the  suit ;  but  not  guilty  within  six  years 
wiJJbebad.(6) 

St.  31  J.  1,  c.  16;  filackmore  v.  Tidderly,  3  Salk.  433.  J  (b)  Only  if  ol^ected  to  by 
Ipedal  demurrer.  Macfadzen  ▼.  OliTant,  6  East,  R.  387.) 

This  being  a  transitory  action,  in  which  the  time  or  place  are  merely 
inducement,  the  place  cannot  be  traversed  without  special  cause  of  justi- 
fication, (c)  which  extends  to  some  certain  place,  as  if  a  constable  of  a 
town  of  another  county  arrests  the  body  of  a  man  that  breaketh  the 
peace  there,  he  may  traverse  the  county,  but  he  must  not  rest  there ; 
be  must  traverse  all  other  places,  saving  in  the  town  whereof  he  is  con- 
stable. 

Co.  Lit.  283.  II 3  Sand.  5,  b.||  See  the  stat  7  Jao.  1,  c.  6,  which  empowers  justices 
of  the  peace,  &c.,  to  plead  the  general  issue,  and  give  the  special  matter  in  evidence. 
/B(e)  Watts  v.  Thomas,  3  Bibb,  453,  and  anU.^ 

If  the  defendant  justifies  the  assault  and  battery,  he  must  earless  it; 
or,  on  demurrer,  the  plaintiff  shall  have  judgment 

6ibb<m  v.  Pepper,  3  Salk.  637;  Ld.  Raym.  38,  S.  0. 

San  assault  goes  to  the  whole  declaration ;  but  a  justification  in  any 

other  mray  applies  only  to  those  parts,  which  it  partioilarly  takes  notice 

of,  and  is  therefore  bad ;  nor  will  a  general  traverse  as  to  the  rest  supply 

the  onussion. 

Pendlebury  y.  Elmoh,  Cro.  Eliz.  368;  Tniseott  v.  Carpenter,  1  Ld.  Raym.  389; 
lerome  t.  Phear,  Cro.  E^iz.  93. 

To  the  vi  et  armisy  battery,  and  wounding,  the  defendant  pleaded  not 
;  ai^  as  to  the  residuej  justified ;  it  was  objected,  that  here  was 
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376  ASSAULT  AND  BATTERY. 

(C)  In  what  Cases  they  may  be  justified,  &o. 

no  answer  to  the  assault :  but  the  objection  was  overruled,  for  the  resi- 
due includes  the  assault. 
Dr.  GroenTelt  ▼.  Dr.  Burwell,  1  Ld.  Raym.  472. 

In  an  action  against  a  servant,  if  he  pleads  a  justification  in  defence 

of  his  master,  he  must  plead  it  thus:  "That  the  plaintiff  would  have 

beaten  his  master  if  he  had  not  interposed,  prout  ei  bene  licuit,^^    For 

the  servant  can  only  strike  to  prevent  an  injury,  not  by  way  of  revenge; 

j  and  therefore  where  the  servant  pleaded,  "  That  the  plaintiff  having  as- 

1  saulted  the  master  in  his  presence,  he,  in  defence  of  his  master,  struck 

the  plaintiff,"  the  plea  was  holden  ill  on  demurrer ;  for  the  assault  on 
:  the  master  might  be  over  when  the  servant  struck  the  plaintiff. 

Barfoot  ▼.  Reynolds,  2  Stra.  953.    So  in  the  case  of  a  wife  in  defence  of  her  hus- 
band.   Leward  ▼.  Basely,  1  Ld.  Raym.  63. 

The  plea  of  son  assault  admits  an  assault ;  and  therefore  where  the 
]([  "^  memorandum  was  generally  of  the  term,  and  the  plaintiff,  on  the  de- 

^<^  fen,dant's  failure  in  his  plea,  went  on  and  provad  an  assault  on  a  day 

^fc  within  the  term,  the  court  held  it  well  enough ;  for  it  was  unnecessary 

^^  for  him  to  give  any  evidence  at  all,  unless  to  aggravate  damages ;  and 

i  ^  he  shall  not  be  nonsuited,  because  it  is  amendable  by  a  new  bill.    If  this 

come  out  on  the  defendant's  evidence,  who  has  otherwise  proved  his 
plea,  the  defendant  ought  to  have  a  verdict,  unless  plaintiff  prove  an- 
other battery  previous,  which  in  such  case  ought  to  be  deemed  the 
foundation  of  the  suit. 

»   :  Hay  ▼.  Kitchin,  1  Wils.  171,  S.  C. ;  3  Stra.  1371,  by  the  nams  of  Guy  y.  Kitchinei, 

Bull.  Ni.  Pri.  17.] 

II  If  the  defendant,  in  pleading  a  justification  to  a  declaration  for 

*  several  different  assaults,  first  aver  that  they  are  one  and  the  same,  and 

the  plaintiff  then  takes  issue  on  the  substance  of  the  justification,  the 

.  <}  case  is  confined  by  the  pleadings  to  only  one  assault,  and  the  plaintiff 

V  J^  cannot  give  in  evidence  a  second.   But  it  seems  to  be  the  better  opinion, 

I  \  that  such  an  averment  of  identity  is  bad  if  demurred  to. 

*\"-  Gale  v.  Daliymple,  1  Ry.  &  Moo.  Ca.  118.0 

•:'i  In  an  action  of  battery,  the  defendant,  pleads  that  he  was  master  of  a 

{>.  ^  ship,  and  that  the  plaintiff  being  his  carpenter  and  servant  in  the  ship, 

neglected  his  duty,  and  gave  him  saucy  language,  and  that  therefore 

moderate  castigavii;  plaintiff  replies  non  moderate  castigavit^  and 

issue  joined,  and  verdict  for  the  plaintiff;  and  in  arrest  of  judgment  it 

was  insisted,  that  moderate  castigavit  was  not  a  pertinent  negative,  the 

proper  issue  being  immoderate  castigavit;  but  the  court  held  it  well 

enough,  especially  after  verdict. 

Sid.  444;  3  Keb.  623;  Vent  70,  S.  C,  Aubie  and  James.  /0A  master  of  a  vessd 
may  justify  a  moderate  correction  of  his  seamen,  for  sufficient  cause.  Brown  v.  How- 
ard, 14  John.  119;  Samson  v.  Smith,  15  Mass.  365 ;  Heming  y.  Ball,  1  Bay,  3 ;  Aerslen 
V.  Brady,  Bee,  161 ;  AbboU  on  Shipp.  160 ;  1  Chit.  Pr.  73.gr 

In  an  action  of  assault  and  battery,  and  woimding,  it  was  laid,  with  a 
muiilavit  et  sinistr.  brack,  /regit  ita  quod  usum  sinistri  braehii 
amisit:  to  this  the  defendant  pleaded  de  son  assault  demesne;  and  on 
demurrer  it  was  shown  for  cause,  that  this  being  a  heinous  battery,  and 
amounting  to  a  mayhem,  he  should  have  shown  to  the  court  that  the 
assault  was  with  such  violence,  that  he  could  not  otherwise  have  de- 
fended himself  bat  by  mainung  the  g'^^iff ;  and  the  pleading  shoukl 
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(C)  In  what  Cases  they  may  be  justified,  &c. 

•have  been,  that  the  plaintiff  mayhemasset  et  vulneras/tel  the  defendant 
nisi,  &c.  But  the  court  held  the  plea  good ;  and  that  it  was  matter 
upon  evidence,  whether  the  assault  were  proportionable  to  the  battery  ; 
for  if  it  were  not,  the  issue  would  be  for  tfxe  plaintiff,  although  the 
plaintiff  did  make  the  first  assault ;  for  every  assault  will  not  justify 
every  beating ;  but  it  must  be  such  a  one  as  may  draw  a  probable  gan- 
ger and  fear  upon  the  person  upon  whom  it  is  made. 

Sid.  246 ;  Keb.  884,  921,  S.  C,  between  Danny  and  Luoy,  Cockcroft  v.  Smith,  Ld. 
Rajffl.  177 ;  2  Salk,  649.  0  Vide  Gibson  v.  Fleming,  1  Har.  &  J.  483 ;  Hannen  y.  Edes» 
15  Mass.  347;  Samson  y.  Smith,  15  Mass.  365;  Collier  y.  Moulton,  7  John.  R.  109; 
Gates  y.  Louosbury,  20  John.  R.  427.  g' 

In  assault,  &c.,  the  defendant  pleaded  son  assault  demesne^  and  the 
plaintiff  replied,  that  he  was  standing  at  his  gate,  and  that  the  defend- 
ant being  on  horseback,  offered  to  ride  over  him,  whereupon  he  mollUir 
assaulted  the  plaintiff  in  defence  of  himself,  quae  est  eadem,  &c.;  and  on 
demurrer  to  this  replication  it  was  adjudged  to  be  ill,  because  he  thereby 
had  confessed  that  he  had  made  the  first  assault ;  for  he  should  have 
pleaded  mollithr  manus  imposuit  to  hinder  the  riding  over  him. 
Ley.  383;  Sid.  441 ;  Mod.  36 ;  3  Keb.  597,  S.  C,  between  Jones  and  Tresilian. 

[In  assault  and  battery,  the  defendant  pleaded  that  he  was  seised  of 
the  rectory  of  D  in  fee,  and  that  the  com  was  severed  from  the  nine 
parts,  and  for  that  the  plaintiff  would  have  carried  away  his  com,  he 
stood  in  defence  thereof,  and  kept  the  plaintiff"  from  carrying  it  away ; 
so  that  the  harm  which  the  plaintiff  received  was  of  his  own  wrong,  &c. 
The  plaintiff'  replied  de  injurid  suA  propriA  absq,  tali  causA;  and, 
upon  demurrer,  the  replication  was  holden  to  be  good,  because  the  plain- 
tiff claimed  nothing  in  the  land  or  corn,  but  only  damages  for  the  bat- 
tery, which  is  collateral  to  the  title ;  and  therefore  a  general  replication 
was  good ;  for  in  a  mere  assault  and  battery,  the  possession  only  can  be 
material ;  but  it  is  otherwise  when,  the  right  may  come  in  question. 

Taylor  y.  Markham,  Cro.  Jac.  234 ;  Yely.  157,  S.  C. ;  1  Brownl.  315,  S.  C.  /9See 
7  Johns.  Rep.  109 ;  1  Har.  &  J.  483 ;  Brown  y,  fiennet,  5  Cowen,  185.  The  defendant 
cannot  justify  a  battery  on  the  ground  that  he  claimed  title  to  the  land  on  which  the 
battery  was  committed,  and  of  which  the  plaintiff  had  possession,  and  that  he  entered 
sod  used  such  force  as  was  requisite  to  expel  the  plaintin.  Hyatt  y.  Wood,  3  John.  339; 
Sampson  y.  Henry,  11  Pick.  379.  gf 

To  a  plea  of  son  assault,  the  plaintiff  replied  that  the  defendant 
attempted  with  his  whole  force  to  beat  and  wound  a  horse  which  the 
plaintiff  had  in  his  care ;  and  that  in  defence  of  the  horse  he  laid  his 
hands  upon  the  defendant,  prout  ei  bene  licuit;  this  repUcation  was 
judged  insufficient ;  for  it  ought  to  have  alleged  that  the  defendant  had 
actually  beaten  the  horse  before  the  plaintiff  laid  his  hands  upon  the  de- 
fendant ;  as  in  the  plea  of  son  assault,  in  which  the  defendant  always 
alleges  that  the  plaintiff  made  an  assault  upon  him,  before  he  says  that 
he  defended  himself,  &c. 

Shingleton  y.  Smith,  3  Latw.  1481. 

A  moUithr  manus  imposuit  will  include  a  battery  where  the  cause  is 
sufficient ;  for  to  lay  hands  on  another,  against  his  will,  is  a  battery :  it 
will  not  indeed  be  a  defence  for  a  wounding :  but  if  the  battery  be  so 
outrageous,  that  a  mollithr  manus  imposuit  is  not  true,  it  ought  to  be 
specially  shown  by  the  plaintiff,  ||by  a  new  assignment,))  else  it  diall  be 
a  good  justification. 

Voi^  I. — 48  2  I  2 
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(D)  In  whmt  Manner  lliey  are  to  be  poniahed. 

King  T.  Tebbart,  Sidn.  387«  S.  C;  Comb.  397,  by  the  name  of  Kinff  y.  Peppard. 

^30  John.  487;  4  J.  J.  Marah.  578.  g^  ||That  a  juatification  of  »*  aaaanlting,  aeizing, 
and  grasping,*'  and  so  also  of  **  ill-treatinflr,*'  admits  a  battery;  see  Smith  y.  Edge, 
6  Term  K.*563 ;  Johnson  y.  North  wood,  7  Taunt.  689 ;  1  Moo.  R.  4S0.|| 

Where  to  a  plea  of  son  assault^  the  plaintiff  replies  moUithr  manus 
imposuity  and  the  parties  agree  in  the  time,  there  is  no  occasion  for  an 
averment  that  it  is  the  same  trespass,  &c 
Ibid.] 

II  Where  the  declaration  alleges  an  assault  and  imprisonment,  and  that 

during  the  imprisonment  the  defendant  struck  and  pulled  about  the 

plaintiff,  and  the  defendant  justifies  the  assault  under  process  of  arrest 

against  the  plaintiff,  and  goes  on  to  justify  the  striking  the  plaintiff  by 

.reason  of  his  violent  conduct,  and  m  order  to  prevent  his  escape,  and 

^  .  the  plaintiff  replies  de  injuria j  &c.,  the  defendant  on  this  issue  is  bound 

f^  to  prove  the  whole  facts  alleged  in  justification;  and  if  he  fail  in 

1  *  proving  the  plaintiff's  violent  conduct,  the  plaintiff  is  entitled  to  judg- 

*— -  ment, 

Phillips  y.  Howgate,  5  Barn.  &  A.  930. 

Where  the  plaintiff  declared  against  three  for  a  joint  assault  and  bat- 
tery, and  two  of  them  pleaded  not  guilty,  to  which  the  nmilit^  was 
added,  and  the  third  justified  in  defence  of  his  freehold,  to  which  the 
plaintiff  replied,  that  he  used  more  force  than  was  necessary  for  defence, 
a  rejoinder  by  all  the  defendants,  that  they  did  not  use  more  force  than 
was  necessary,  was  held  bad,  and  the  plaintiff's  replication  good. 

Morrow  y.  Belcher,  4  Bam.  &  C.  704.  || 

^  In  this  action  the  defendant  may  give  in  evidence  in  mitigation  of 
damages,  provocations  which  occurred  at  the  time  of  the  assault,  but 
not  previously, 

.^  Ayery  y«  Ray,  1  Mass.  Rep.  13;  Lee  y.  Wolaey,  19  Johns.  319;  Bany  y. 

Taylor,  131,  S.  C. ;  3  Hayw.  103 ;  and  see  3  Marsh.  659 ;  7  Monroe»  395.  gf 

[    {  For  damages  in  this  action^  see  tit  '^  Damages,''  (D)  (E)  ;  a: 

costs,  tit  <*  Costs,"  (B)  3. 
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(D)  In  what  Manner  they  are  to  be  punished. 

EvEBT  person  guilty  of  an  assault  or  battery,  is  subject  both  to  an 
action  at  the  suit  of  the  party,  wherein  he  shall  render  damages,  &c,  and 
also  to  an  indictment  at  the  suit  of  the  king,  wherein  he  shall  be  fined 
according  to  the  heinousness  of  the  offence. 

Hawk.  P.  C.  364.  A  defendant  ia  not  to  be  held  to  special  bail,  unless  the  battery 
be  ^eyoQS ;  in  which  ease  the  writ  may  be  marked  for  special  bail.  Carth.  378.  An 
action  of  assanlt  and  battery  is  within  the  statute,  which  giyes  no  more  costs  thaa 
damages.  Vent.  356.  For  the  penalty  for  assaulting  a  aeryant  of  a  knight  or  bargen 
in  parliament,  yide  the  statute  5  H.  4,  c.  6.  For  ponishing  those  who  assavilt  any 
coming  to  parliament  or  to  the  king's  council,  1 1  H.  6,  c.  1 1 .  Concerning  an  assault  on 
a  priyy  counsellor  in  the  execution  of  his  office,  9  Ann.  c.  1 1.  For  which  yide  tit.  jFbJkmy. 
For  beating  or  challenging  to  fight  for  money  won  at  play,  9  Ann.  c  14,  and  tiu  Gaming. 
For  the  ofience  of  assaulting  in  a  church  or  church-yard,  see  5  &  6  E.  6,  c.  4.  And  that 
church-wardens  who  whip  boys  for  playing  in  the  church,  or  put  off  the  hats  of  those 
who  sit  there  witb  them  on,  or  who  gently  lay  their  hands  on  an  excommmiieated 
peraon  to  tarn  him  out,  are  not  within  the  statute.  Sand.  13,  14;  Sid,  301*  For 
•triking  within  the  king^a  palace,  see  Hawk.  P.  C.  86. 

II  And  if  a  party  proceed  both  by  action  and  indictment,  the  court  will 
not  compel  him  to  make  his  elecaon;  and  it  is  discietianary  in  ^e 
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le  viU,  oa  application,  grant  a  no/fe  protequi 


,ble  to  an  action  for  an  assault  committed  by 
loined  in  an  action  against  peraons  liable. 
.,  I  Ohio  Rep.  98.  y 
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insferring  and  setting  avent  to  another  of  some 
lings,  in  wbic^  a  tliird  person,  not  a  party  to 
com  and  interest  (a) 

iwiffmnent  is  andaratood  the  tmwler  of  all  kinda  of  pni- 
uiiT  whether  the  isme  be  in  peewMaion  or  in  aotiaD,  u 
'e  technical  aeaae,  it  is  uia&Uj  applied  to  the  treosfeT  of 
e  properly  twed  to  airaiTj  ■  tTanafei  of  some  parliculu 
r.  L.  D.  h.  t.    See  M'Gee  t.  L;aeh,  3  Hajv.  105.  f/ 

iORtract  is  destroyed  by  the  assignment,  and 
may  have  against  eadi  other,  is  set  down 
is;  and  therefore  I  shall  here  only  consider 

UMgnable. 
g  an  ABBigameott 
f  the  Asaignor. 

the  Awignee. 


^itmtntihaUheeimMendMtamfUtd, 

If  aligned. 

fUeJuignar. 

md  DvUa  rfike  JMgnee. 

ftkeCrtOitor*. 


naitqfAtJmigiwtai. 
totlibe  pntumtd. 


Whit  tUngi  an  anAgnable. 
entry,  or  thing  in  action,  or  cause  of  suit,  oi 
1,  cannot  be  granted  or  ass^^ied  over  by  law } 
1,  it  would  promote  maintenance,  and  proT« 
ig  able  to  contand  with  those  with  whom  the 
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(A)  What  thugs  are  assignable. 

original  contract  was,  might  find  themselves  depressed  by  a  powerful 
adversary, 

Co.  Lit.  314;  Roll.  Abr.  376;  Skin.  6,  pi.  7;  36,  pi.  1.  [Bat  all  rights,  titles,  and 
actions  may  be  released  to  the  terre-tenant,  for  this  prevents  suits  and  contentions.  Lam- 
pet's  case,  8  Co.  48,  a.]  /6ln  the  following  cases,  it  has  been  held  that  no  assignment 
could  be  lawfully  made,  and  that  things  attempted  to  be  assifirned  were  not  assignable; 
namely,  A  right  of  action  for  a  tort,  Gardner  ▼•  Adams,  12  Wend.  397 ;  Commonwealth 
V.  Fuqoa,  3  Lit  41.  A  decree  in  chancery,  so  as  to  convey  a  legal  title,  Coates  y.  Muse, 
I  Brock.  552.  A  covenant  of  seisin,  where  the  grantor  is  not  seised  at  the  time  of  the 
conveyance,  Marston  v.  Hobbs,  3  Mass.  439 ;  Bickford  ▼.  Page,  3  Mass.  455 ;  Greenby 
y.  Wilcocks,  3  John.  1 ;  Chapman  v.  Holmes,  5  Kalst.  80.  A  note,  bond,  or  obligation 
payable  wholly  or  in  part  in  personal  services,  Henry  v.  Hughes,  1  J.  J.  Marsh.  454; 
Bothick  y.  Purdy,  3  Miss.  83 ;  Halbert  v.  Deering,  4  Lit.  9.  A  book  account,  Anderson 
y.  Tompkins,  1  Brock.  456;  Wright  v.  Williamson,  3  Penn,  498.  A  license  to  cut 
timber  on  the  grantor's  land,  Emerson  v.  Fiske,  6  Greenleaf,  300 ;  Passe  v.  Gibson, 
6  Greenl.  83.  A  right  to  a  chose  in  action,  Stogdell  v.  Fugate,  3  Marsh.  136 ;  Greenby 
y.  Wilcocks,  3  Jolm.  1 ;  Coolidge  v.  Ruggles,  15  Mass.  388.  See  also  4  Bibb,  438; 
13  Mass.  390 ;  8  Cowen,  306 ;  3  Gill  &  John.  173 ;  3  Penn.  733 ;  3  South,  489 ;  1  Cranch, 
367,  466,  Appx.;  1  Pet.  193;  6  Yerg.  513;  1  Hill,  375;  1  Fairf.  393;, 2  Dev.  19; 
3  Stewart,  50;  9  S.  &  R.  344.  It 'is  a  general  rule  that  all  choses  in  action  may  be  as- 
signed in  equity,  and  the  assignee  has  an  equitable  right  which  he  may  enforce  in  the 
name  of  the  assiflnor,  Wheeler  v.  Wheeler,  9  Cowen,  34 ;  Eastman  v.  Wright,  6  Pick. 
316 ;  Diz  v.  Cobb,  4  Mass.  511 ;  Parker  v.  Grout,  U  Mass.  157,  n.;  Crocker  v.  Whitney, 
10  Mass.  316 ;  Dunn  v.  Snell,  15  Mass.  481 ;  Wakefield  v.  Martin,  3  Mass.  558;  Welch 
y.  Mandeville,  1  Wheat.  336.  See  also  1  Bum.  439;  3  Yeates,  337;  5  Mass.  301; 
8  Mass.  515 ;  8  Wheat.  368.  ^ 

But  though  a  bond,  being  a  chose  in  actiony  cannot  be  assigned  over 
so  as  to  enable  the  assignee  to  sue  in  his  own  name9(a)  yet  he  has  by 
the  assignment  such  a  title  to  the  paper  and  wax^  that  he  may  keep  or 
cancel  it. 

Co.  Lit  333.  (a)  And  by  the  modem  practice  he  may  sue  for  it  in  the  name  of  the 
obligee,  as  his  attorney;  but  there  should  be  an  express  authority  inserted  in  the  assign- 
ment.  jSSee  Perkins  v.  Parker,  1  Mass.  Rep.  117;  Matheson  v.  Crain,  1  M«Cord,  819; 
Garland  v.  Richeson,  4  Rand.  366;  Bank  of  Marietta  v.  Pindall,  3  Rand.  465;  Shef- 
tall  y.  Clay,  Charlton,  337.  fl  [The  king  was  always  an  exception  to  this  role,  and  his 
assignee  may  sue  in  his  own  name.  Dyer,  30,  b,  p.  308.  /6So,  it  seems,  of  the  govern- 
ment of  the  U.  States.  U.  S.  v.  Buford,  3  Peters,  30.  ^  Equity  has  ever  protected  as- 
■siffnments  of  choses  in  action.  1  Yes.  411,  413,  and  courts  of  law  will  now  take  notice 
of  them;  as,  where  the  oblisee  had  assi^ed  over  a  bond,  and  afterwards  became  a 
bankrikpt,  it  was  holden,  that  he  himself  might  bring  an  action  upon  it,  notwithstanding 
the  bankruptcy.  Winch  v.  Keeley,  1  Term  R.  619.  So  it  has  been  holden  that  in  an 
action  brought  on  a  bond  given  to  tiie  plaintiff  in  trust  for  another,  the  defendant  may 
set  off  a  debt  due  from  the  person  beneficially  interested  in  like  maimer  as  if  the  action 
had  been  brought  by  him.  Bottimley  y«  Brooke,  M.  33  G.  3,  C.  B. ;  Rudge  v.  Birch, 
M.'35  G.  3,  B«  R.,  cited  in  1  Term  R.  631,  and  4  Term  R.  340.  /^See  1  Binn.  496; 
3  Cranch,  343;  1  Johns.  Cases,  57, 63.  g^  j|  But  a  defendant  cannot  set  off  a  bond  given 
by  the  plaintiff  to  a  third  party  and  subsequently  assigned  to  the  defendant,  since  the 
bond  in  such  case  was  not  given  originally  in  trust  for  the  defendant.  Wake  v.  'Hnkler, 
16  East,  36.  If  the  obligor,  after  notice  of  the  bond  being  assigned,  take  a  release  from 
the  obligee,  and  plead  it  to  an  action  brought  in  the  obligee's  name  for  the  benefit  of  the 
assiffnee,  the  court  will  set  aside  the  plea ;  and  in  such  case  they  will  not  give  leave  to 
the  defendant  to  plead  pigment  to  the  obligee.  Legh  v.  Legh,  1  Bos.  &  Piul.  447  ;^  and 
see  Craib  v.  D*Aeth,  7  Term  R.  670,  note  (b).||  (i  Or  the  plaintiff  may  reply  the  pre- 
vious assignment  and  notice.  Andrews  v.  Beeker,  1  Johns.  Cas.  411 ;  Lituefield  v.  Stoiy, 
3  Johns*  Rep.  435.  So  the  acknowledgment  of  satis&ction  or  a  judgment  by  assignor 
after  assignment  and  notice  will  be  vacated.  Wardell  v.  Eden,  1  Johns.  Rep.  531,  a. 
See  Beebe  v.  Bank  N.  York,  lb.  539.  The  assignor  will  not  be  permitted  to  discon- 
tinue an  action  brought  by  the  assianee  in  his  name.  M*Cullum  y.  Coxe,  1  Dull.  139. 
See  1  Mass.  Bep.  133,  137.  "See  also  Raymond  v.  Squire,  11  Johns.  Rep«  47;  Sampson 
y.  Fletcher,  1  verm.  Rep.  168. ^  The  assignment  of  a  chose  in  action  is  a  good  consi- 
deration for  a  promise.  1  Roll.  Abe  ^;  Sid«  313;  T.  Jones,  933.    B Moar  t.  Wright, 
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(A)  What  things  are  asaignahle. 

1  Verm.  Rep.  67 ;  ^  though  the  debt  assigned  be  uncertain.  Moulsdale  y.  fiircbalU 
S  Black.  R,  820.]  ||  An  action  of  indebitaitu  aasumpsit  may  be  maintained  by  the  a»* 
signee  of  a  Scotch  bond  against  the, obligor  in  his  own  name.  Innes  v.  Dunlop,  8  Term 
R.  595;  and  so  also  by  the  assignee  of  an  Irish  judgment  by  cognomU  O'Callaghan  v. 
Tbomond,  3  Term  R.  82.  ||  /6  As  to  the  right  of  the  assignee  of  a  chose  in  action  to  sue 
in  his  own  name  where  the  assignment  was  made  in  another  state  or  country,  see 
3  Mass.  Rep.  517 ;  U  Mass.  35;  13  Mass.  146 ;  6  Picker.  286 ;  Brush  v.  Curtis,  4  Conn. 
Rep.  312.^ 

Also  in  equity  a  bond  is  assignable  for  a  valuable  consideration 
paid,  (a)  and  the  assignee  alone  becomes  entitled  to  the  money,  so  that 
if  the  obligor  after  notice  of  the  assignment  pays  the  money  to  the  obli- 
gee, (A)  he  will  be  compelled  to  pay  it  over  again. 

2  Vem.  595.     (a) There  must  be  a  consideration  naid.    3  Chan.  R.  90.    /SI  Mass. 
Rep.  117.^    (6)2  Vera.  540.    But  payment  to  the  obligee  without  notice  of  the  assign- 
ment, is  good.  Chan.  Ca.  232.  ^2  Mass.  Rep.  97 ;  4  Mass.  508 ;  13  Mass.  304.  ff  || After 
notice  the  courts  of  law  will  not  give  leave  to  the  obligor  to  plead  pa3nsient  to  the  obli- 
gee. 1  Bos.  &  Pull.  447.||  /8  After  assignment  of  a  mortgage^  payments  to  the  mortgagor 
before  notice  must  be  allowed  against  the  assigrnee.    And  registering  the  assignment  is 
not  notice  for  this  purpose.     Williams  ▼.  Sorrell,  4  Yes.  jr.  389.  See  Johnson  7.  Blood- 
pod,  1  Johns.  Cas.  51,  S.  C. ;  2  Caines,  Cas.  in  Error,  303 ;  1  Johns.  Rep.  529.    B^ 
fore  notice,  however,  an  equitable  interest  is  vested  in  the  assignee  so  that  the  debt  can- 
not be  attached  as  the  property  of  the  assignor.    3  Mass.  Rep.  558.    But  it  is  now  held 
in  Massachussetts,  that  to  grive  the  assignee  of  a  debt  a  preference  over  an  attaching 
creditor,  he  must  notify  the  debtor  and  exhibit  to  him  the  evidence  of  the  assignment, 
4  Mass.  Rep.  450,  508;  11  Mass.  Rep.  488;  13  Mass.  Rep.  304.    See  also  8  Picker. 
298, 470,  555;  9  Picker.  13;  10  Picker.  408.   In  Stevens  v.  Stevens,  1  Ashmead,  190, 
Jud^  King  held  that  the  assignment  of  a  debt  is  good  against  a  subsequent  attaching 
creditor,  although  notice  was  not  given  to  the  debtor  until  after  the  attachment.    Ao- 
tnal  notice  is  not  necessary ;  it  is  sufficient  if  the  debtor  has  knowledge  of  facts  and  cir- 
camstances  sufficient  to  put  him  on  inquiry.  Anderson  v.  Van  Alen,  12  Johns.  343.  See 
also  Wheeler  ▼.  Wheeler,  9  Cowen,  34;  Holland  v.  Dale,  1  Alabama  Rep.  263.  gf 

An  assignee  must  take  it  subject  to  the  same  equity  that  it  was  in  the 
hands  of  the  obligee;  as  if  on  a  marriage-treaty  the  intended  husband 
enters  into  a  marriage-brokage  bond,  which  is  afterwards  assigned  to 
creditors,  yet  it  still  remains  liable  to  the  same  equity,  and  is  not  to  be 
carried  into  execution  against  the  obligor. 

2  Vem.  428,  699,  S.  P. ;  764,  S.  P. ,  ||  Priddy  v.  Rose,  3  Meriv.  86.||    /8  See  1  Dall. 
S3, 441 ;  1  Binn.  433,  n. ;  2  Cain.  Er.  84;  1  Johns.  Rep.  529 ;  1  Root,  349.    So  must 
Atf  assignee  of  a  mortgage,  if  he  takes  the  assignment  without  the  privity  of  the  mort- 
gagor as  to  the  sum  really  due.   2  Johns.  Rep.  595.    And  the  assignee  of  a  policy  of 
Utturance,  1  Binn.  429, 430,  n.  See  3  Mass.  Rep.  358;  8  Mass.  545.     But  the  assignee 
of  a  stock  contract,  whereby  the  defendant  promises  to  receive  from  J  B,  or  order,  a  cer- 
tiin  amount  of  stock  at  a  stipulated  price,  does  not  take  it  subject  to  the  equities  between 
the  original  parties ;  and  he  may  sue  on  it  in  his  own  name.  Reed  v.  Ingham,  3  Dall. 
505,  S.  C. ;  4  Dall.  169 ;  1  Cranch,  438.     Where  the  obligor  on  receiving  notice  of  the 
sasignment  paid  to  the  assignee  a  part  of  the  sum  due,  and  promised  to  pay  the  balance 
without  mentiomng  any  claim  of  set-off  a^inst  the  assignor,  it  was  held  that  he  was 
precluded  from  setting  off  any  demand  against  the  obligor.  Henry  v.  Brown,  19  Johns. 
49.  See  also  12  Johns.  346 ;  13  Mass.  Rep.  204 ;  1 1  Mass.  195 ;  12  Mass.  193, 195, 281 ; 
14  Mass.  391 ;  Covell  v.  Tradesmen's  Bank,  1  Paige,  131 ;  Burrow  v.  Bispham,  6  Halst. 
110;  Buryv.  Hartman,4Serg.  &R.  177;  M*Mullenv.Wtona,  16Serg.&R.20.  But  an 
sssignee  \b  not  bound  by  any  agreement  between  the  original  parties  inconsistent  with  the 
purport  or  legal  effect  of  the  instrument  of  which  he  has  not  had  notice.   Davis  v.  Barr^ 
9  Serg.  &  R.  137.    See  also  Merrill  v.  Merrill,  3  Greenleaf,  463 ;  Livingston  v.  Dean, 
S  John.  Ch.  479;  Mayo  v.  Giles' Adm*r.,  1  Munf.  533 ;  White's  Heirs  v.  Prentiss's  Heirs, 
3  Moor.  510 ;  4  Wash.  C.  C.  R.  585;  Jordan  v.  Black,  2  Mnrph.  30;  Webster  v.  Wise, 
I  P^ge^  319. 

Bat  the  assignee  does  not  take  it  subject  to  a  latent  equity  of  a  tbkd 
peisoa  against  the  assignor. 
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(A)  Wlmt  things  are  aflsignable. 
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MtiTTay  y.  Lilbum,  3  J.  G.  R.  443;  Livingston  y.  Deaiit  lb.  479;  Picket  y.  Moiiis, 
9  Wash.  255 ;  Norton  y.  Rose,  2  Wash.  233.  ^ 

If  the  adniiuistrator  of  a  conusee  of  a  statute  extends  the  lands,  and  a 
liberate  is  returned,  and  before  entry  or  recovery  of  the  possession 
the  administrator  assigns  his  interest,  the  assignment  is  void,  for  by  the 
liberate  he  has  accepted  the  possession,  and  is  estopped  to  say  the  con- 
trary ;  and  then  by  suffering  the  owner  of  the  lands  to  continue  in  pos- 
session, this  turns  his  possession  into  a  right,  which  is  not  assignable 
before  the  possession  be  regained  by  ejectment  or  re-entry,  or  some 
lawful  means. 

3  Ley.  312 ;  Stephens  and  Hunham,  4  Mod.  48 ;  Show.  290 ;  2  Salk.  563,  S.  C.  pL  1 ; 
Skin.  300,  S.  C. ;  1  Show.  290,  S.  C. 

If  there  be  a  devise  of  a  term  to  A  for  life,  remainder  to  B,  B  cannot 
in  the  lifetime  of  A  assign  his  interest,  because  he  has  but  a  bare  possi- 
bility, for  A  may  outlive  the  number  of  years. 

10  Co.  47.  [But  interests  in  contingencj  respecting  personal  estates,  are  assignable 
in  eqaity  for  a  good  consideration.  Gonng  y.  Bickerstaff,  1  Chan.  Ca.  8 ;  Cookes  y. 
Bellamy,  1  Sid.  188 ;  Wind  y.  Jekyll,  1  P.  Wms.  672 ;  Kimpland  y.  Courtney,  2  Preenu 
250;  Theobald  y.  Duffy,  9  Mod.  101 ;  Higden  y.  Williamson,  3  P.  Wms.  132;  Duke 
of  Chandois  y.  Talbot,  2  P.  Wms.  608.  And  a  possibility,  whether  in  real  or  personal 
estate,  is  transmissible  and  deyisable.  Sheriff  y.  Wrotham,  Cro.  Jac.  509 ;  Pinbury  y. 
Elkins,  1  P.  Wms.  566 ;  King  y.  Withers,  Ca.  temp.  Talbot,  1 17 ;  Chauncey  y.  Gray- 
don,  2  Atk.  616 ;  Peck  y.  Parrot,  1  Ves.  236 ;  Selwin  y.  Selwin,  2  Burr.  1131 ;  1  Bladu 
R.  231,  S.  C;  Dawson  y.  Killet,  1  Bro.  Ch.  R.  119;  Barnes  y.  Allen,  1  Bro.  Ch.  G. 
181 ;  Moor  y.  Hawkins,  1  H.  Black.  R.  34;  Roe  y.  Jones,  1  H.  Black.  R.  30;  3Tenn 
R.  88.]  /S  Crocker  y.  Whitney,  10  Mass.  Rep.  316;  Cutta  y.  Perkins,  12  Mass.  Rep. 
206;  Allen  y.  Holden,  9  Mass.  Rep.  133;  Brown  y.  Marine  Bank,  11  Mas.  Rep.  153; 
Dunn  y.  Snell,  15  Mass.  Rep.  481 ;  Watertown  y.  White,  13  Mass.  477.2/ 

A  personal  trust  which  one  man  reposes  in  another,  cannot  be  as- 
signed over,  (a)  however  able  such  assignee  may  be  to  execute  it 

(a)  Trustee  cannot  assign  his  trust  4  Inst.  85.  Vide  head  of  TVutt  ,•  nor  a  guaidiaiiv 
Vaugh.  180.  Whether  a  pawnbroker,  by  reason  of  the  q>ecial  proper^  he  mis  in  the 
pledge,  can  assign  it.    Qu,  et  yide  1  mist.  31 ;  Owen,  124.    ;8  Broad  us  y.  Rossoo* 

3  Leigh,  12. 2/ 

[Neither  the  full  pay,(£}  nor  the  half-pay  (c)  of  an  officer  in  the  army, 
can  be  assigned. 

(5)6arwicke  y.  Reade,  1  H.  Black.  R.  627.    (e)  Lidderdale  y.  Duke  of  MontroMy 

4  Term  R.  248 ;  Flartj  y.  Odlaro,  3  Term  R.  681.  Cordrd^  Stewart  y.  Tucker,  2  Black. 
R.  1137.  Bj  1  G.  2,  St.  2,  c.  14,  $  7,  all  assignments  of  seamen's  wages  are  deelaied 
yc)id.  0  Military  prize,  when  captured,  may  be  effectually  assigned  by  die  captor,  be- 
fore any  interest  in  it  has  been  yested  in  him,  by  a  grant  from  the  crown.  Alexander  t. 
The  Duke  of  Wellington,  2  Russ.  &  My.  35. 2f 

Several  things  are  assignable  by  acts  of  parliament,  which  seem  not 
assignable  in  their  own  nature ;  as  promissory  notes,  by  3  &  4  Ann. 
cap.  9 ;  bail-bonds  by  the  sheriff,  by  4  Ann.  cap.  10,  §  20 ;  a  judge's 
certificate  for  taking  and  prosecuting  a  felon  to  conviction,  by  10  &  11 
W.  3,  cap.  23,  §  2 ;  a  banlmipt's  effects  by  the  several  statutes  of  bank- 
ruptcy.   II  Replevin  bonds  by  11  Geo.  2,.c.  19,|| 

/^In  general  mere  personal  torts  which  die  with  the  party  are  not 
assignable,  but  vested  rights  ad  rem  and  in  re,  possibOities  coupled  ^vrith 
an  interest,  and  claims  growing  out  of  and  adhering  to  property,  may 
pass  by  assignment 

Comegys  t.  Yasse,  1  Petexs,  I88. 
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$  (B)  Maimer  of  makiag  an  Aaaignment. 

It  is  a  general  rule  that  a  specialty  must  be  assigned  by  an  instrument 
of  as  solemn  a  nature  a3  the  instrument  assigned,  but  this  does  not  apply 
to  equitable  assignments. 

Dunn  ▼.  Snell,  16  Mass.  485;  Dawson  t.  Coles,  16  John.  51;  Howell  ▼.  Bulkley, 
i  N.  &  M.  250. 

fiut  an  assignment  of  a  contract  not  under  seal,  need  not  be  by  deed. 
Qoiner  ?.  Marblebead  Social  Insuiance  Company,  10  Mass.  476.  g^ 

(An  equitable  assignment  of  a  chose  in  action  may  be  by  parol. 


to  transfer  the  debt,  for  a  yalaable  consideration,  is  a  sufficient  assignment  of  the  note,  bill, 
or  jadgment.  Jones  t.  Wittii,  13  Mass.  304;  Dunn  t.  Snell,  15  Mass.  485;  Clark  v. 
Rogers,  2  Greenl.  147 ;  Titcomb  v.  Thomas,  5  Greenl.  382 ;  other  choses  in  action  may 
be  transferred  in  the  same  way.  Bobbins  y.  Bacon,  3  Greenl.  349 ;  Onion  y.  Paul, 
I  Harr.  &  John.  114;  Canfield  y.  Monger*  12  John.  346;  Prescott  y.  Hull,  17  John. 
S84;  Briggs  y.  Dorr,  19  John.  95 ;  Dawson  y.  Coles,  16  John.  51 ;  Mowry  y.  Todd, 
IS  Mass.  284;  Howell  y.  Bulkley,  1  N.  &  M.  250;  but  an  assignable  contract  can  be 
assined  only  by  writing  on  some  part  of  the  paper  which  contains  the  contract.  Estes 
r.  Haiiston,  1  Dey.  354.    See  also  1  Blackf.  137 ;  1  Harp.  Law  R.  156. 

A  delivers  a  note  to  B,  with  authority  to  receive  the  amount  owing 
upon  it,  and  apply  it  to  the  payment  of  a  note  from  A  to  B ;  this  is  an 
equitable  assignment  of  the  note,  and  vests  an  authority,  coupled  with 
an  interest,  in  B. 

Gaufield  y.  Monger,  12  John.  346.  In  the  following  cases  yerbal  anihority,  written 
ofders,  and  informal  assignments  were  held  to  be  safficient.  Curtis  y.  Norris,  8  Pick. 
880;  Adams  y.  Bobinson,  1  Pick.  462;  Harrington  y.  Bich,  6  Verm.  666;  Mason  y. 
Bidden,  6  Verm.  600;  Gerrish  y.  Sweetser,  4  Pick.  374;  Swett  y.  Grein,  4  Greeid. 
M;  M'Menomy  y.  Ferrers,  3  John.  72;  Baymond  y.  Squire,  11  John.  47 ;  Peyton  y. 
Ballet,  1  Gaines,  363 ;  N.  Eug.  Max.  Insurance  Company  y.  Chandler,  16  Mass.  275. 
And  in  the  following  cases  the  acts  done  by  the  parties  did  not  amount  to  an  assign- 
"tent.  Thayer  y.  Hayener,  6  Greenl.  212 ;  Seayir  y.  Bradley,  6  Greenl.  60;  Mitchell 
▼.  Allen,  1  Fairf.  450;  Clark  y.  Boyd,  2  Ham.  56 ;  Caldwell  y.  Dean,  6  LiU.  239  » 
ChytOB  y.  Fawcett,  2  Leigh,  19 ;  Anderson  y.  Bullock,  4  Munf.  442./ 

A  bill,  or  order  drawn  for  the  whole  of  a  particular  fund,  is  an  equi- 
table assignment  of  such  fund  to  the  payee,  and  bmds  it  after  notice 
to  the  drawee.,  / 

Handeyille  y.  Welch,  5  Wheat  285;  Gorser  y.  Craig,  1  Wash.  C.  C.  R.  424. 

When  the  bill  is  drawn  upon  a  part  of  the  fund  only,  it  will  not  be 
considered  as  an  assignment,  unless  the  drawee  has  assented  to  it^ 

5  Wheat.  385. 

(C)  Of  the  Liability  of  the  Assignor. 

When  the  assignment  of  a  bond  was  made  without  any  agreement 
on  the  part  of  the  assignor  to  insure  its  payment,  and  the  assignee  used 
due  diligence  without  success  to  recover  the  money  from  the  obligor,  it 
was  held,  that  he  had  an  implied  right  to  recover  against  the  assignor 
by  action  of  indebitatus  assumpsit^  unless  there  was  an  agreement  to 
^  contrary,  or  some  special  circumstances  to  show  that  it  was  not  so 
intended  by  the  parties  at  the  time  of  the  assignment. 

Mackie  ▼.  Dayies,  2  Wash.  219.  See  Harrison  y.  Baine,  6  Munf.  456 ;  Goodall  y» 
Sfujt,  3  H.  &  Munfl  105;  Saunders  y.  Marshall,  4  H.  &  M.  455;  Bryan  y.  Perry, 
5BI4W.  375;  Smith  y.  Blunt,  2  Marsh.  523;   Smallwood  y.  Woods,  1  Bibb,  647; 
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(D)  Of  the  Rights  of  the  Assignee. 

JacksoD  ▼.  Hackley,  6  Munf.  448 ;  Eddings  ▼.  Glasscbck,  1  N.  &  M.  295 ;  Parrott  y. 
Gibson,  1  Han.  &  John.  398 ;  Dorsey  v.  Barnes,  2  Hair.  &  M*H.  477;  M'Gee  ▼.  Lynch, 
3Hayw.  105.  '  J      » 

In  New  Jersey,  (a)  in  South  Carolina,  (6)  Kentucky,  (c)  Pennsyl- 
vania, (c?)  and  Tennessee,  (e)  the  mere  assignment  of  a  bond  gives  no 
remedy  against  the  assignors  in  case  of  the  obligor's  failure  to  pay  the 
assignee. 

(fl)  Garretsie  y.  Vanness,  1  Penn.  20;  Harris  y.  Clark,  1  Penn.  158 ;  but  see  contra, 
Mehelm  v.  Barnet,  Coxtf,  86.  (b)  ParkA  y.  Kennedy,  1  Bay,  398 ;  Walker  y.  Scott, 
2  N.  &  M.  286.  (c)  Robinson  y.  White,  4  Litt.  238.  (d)  Graham  y.  Gondy,  Addis.  55 ; 
and  see  Wheeler  y.  Hughes,  1  Dall.  23;  Cummings  v.  Lynn,  1  DaJl.  444;  Elliott  y. 
Miller,  Addis.  269 ;  9  S.  &  R.  141 ;  1  Penna.  257.  (e)  Looney  y.  Pinckston,  I  Oyert  384. 

The  assignor  of  a  judgment  is  not  liable  for  the  defendant's  failure  to 
pay  it  unless  there  has  been  an  express  warranty  or  fraud. 

Jackson  y.  Crawford,  12  S.  &  R.  165;  S.  C.  14  S.  &  R.  290.  But  see  Arnold  y. 
Hickman,  6  Munf.  15. 

* 

(D)  Of  the  Rights  of  the  Assignee. 

In  general,  a  mere  right  or  chose  in  action  is  not  assignable  at  law, 
80  as  to  convey  to  the  assignee  a  legal  title  to  the  thing  assigned.  When 
such  right  is  transferred,  it  passes  to  the  assignee  a  mere  equitable 
interest,  which,  however,  the  courts  of  law  will  protect. 

Winchester  y.  Hackley,  2  Cranch,  342;  Day  y.  Whitney,  1  Pick.  504;  Sloan  y. 
Sommers,  2  Green,  510;  Lyon  y.  Summers,  7  Conn.  399;  Garland  y.  Richeson, 
4  Rand.  266 ;  Dunn  y.  Snell,  15  Mass.  485 ;  Sheflall  y.  Clay,  Charlt  230 ;  Corser  y. 
Craig,  1  Wash.  C.  C.  R.  424;  Johnson  y.  Bloodgood,  1  John.  Cas.  51 ;  Wardell  y. 
Eden,  2  John.  Cas.  121 ;  Anderson  y.  Van  Allen,  12  John.  343 ;  Briggs  y.  Dorr, 
19  John.  95;  Littlefield  y.  Storey,  3  John.  425;  Perkins  y.  Parker,  1  Mass.  117. 

The  assignment  of  a  book  debt  or  note  is  incomplete  in  Connecticut,  (^) 
until  notice  has  been  given  to  the  debtor ;  and,  until  such  notice,  the 
property  remains  in  the  assignor,  and  is  liable  for  his  debts.  But  in 
Pennsylvania,  (A)  Massachussetts,  (i)  and  Kentucky,  (Ar)  the  equitable 
interest  passes  to  the  assignee  immediately  on  the  assignment,  and  it  is 
sufficient  if  notice  to  the  debtor  be  given  in  time  to  enable  him  to  resist 
another  claim  made  on  him. 

(g)  Judd  y.  Judah,  5  Day,  534;  Woodbridge  y.  Perkins,  3  Day,  364.  (h)  Steyens 
y.  Steyens,  1  Ashm.  190.  (t)  Dix  y.  Cobb,  4  Mass.  512.  {k)  Stockton  y.  Hall,  Har- 
din, 160.  * 

The  rights  of  an  assignee  of  an  instrument,  not  assignable  by  the 
terms  of  it,  is  always  liable  to  be  defeated  by  equitable  circumstances 
subsisting  between  the  original  contracting  parties,  as  it  is  taken  subject 
to  all  the  equity  of  the  original  debtor. 

Greene  y.  Darling,  5  Mason,  215;  United  States  y.  Sturges,  Paine,  525;  Brashear 
y.  West,  7  Pet.  608;  Webster  y.  Wise,  1  Paige,  319;  Murray  v.  Lilbum,  2  John.  C. 
R.  441 ;  Liyingston  y.  Dean,  2  John.  C.  R.  479 ;  Winch^ter  y.  Hackley,  2  Cranch, 
342;  Bacon  v.  Warner,  1  Root,  349;  Chamberlain  y.  Gorham,  20  John.  144;  While 
y.  Prentiss,  3*Monr.  510  :  Sharp  y.  Eccles,  5  Monr,  72 ;  Harrison  y.  Burgess,  5  Monr. 
420;  Hawley  y.  Cramer,  4  Cowen,  717;  Furman  y.  Harkin,  2  John.  369;  Metz^ary. 
Metzffar,  1  Rawle,  227 ;  Frantz  y.  Brown,  1  Penna.  262 ;  Wheeler  y.  Hughes,  1  Dall. 
23 ;  fnffles  y.  Ingles's  Exrs.  2  Dall.  49 ;  Rundle  y.  Ettwein,  2  Yeates,  23 ;'  Solomon  v., 
Kimmel,  5  Binn.  232 ;  Bury  y.  Hartman,  4  S.  &  R.  177 ;  Kellogg  y.  Krauser,  14  S. 
&  R.  137;  Willis  y.  Twambly,  13  Mass.  206. 

But  such  equity  may  be  extinguished  by  an  express  promise  by  the 

debtor  to  the  assignee,  in  consideration  of  indulgence. 

Oabiness  y.  Hemdon,  6  Litt.  471.    See  Ludwick  y.  Croll,  2  Yeates,  464 ;  Elliott y.. 
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Callan,  1  Penna.  24;  Mowry  y.  Todd,  12  Mass.  284 ;   Mayo  y.  Giles,  1  Mnnf.  533; 
Henry  y.  Brown,  19  Joiin.  49 ;  Lane  y.  Winihrop,  1  Bay,  116;  yide  1  Bay,  211. 

A  debtor  is  justified  in  making  payment  to  the  original  party,  when 
the  instrument  is  not  assignable,  until  he  has  notice  of  the  assignment ;  (a) 
but  he  cannot  avoid  the  assignee's  claim  by  paying  the  assignor  after 
notice.  (A) 

(a)  Hackett  y.  Martin,  8  Greenl.  81 ;  Lith((ow  y.  Eyans,  8  Greenl.  330;  Stockton  y. 
Hall,  Hardin,  160 ;  Harrison  y.  Burgfess,  6  Monr.  420 ;  Clark  y.  Boyd,  6  Monr.  294 ; 
Frantz  y.  Brown,  17  S.  &  R.  287;  Bury  y.  Hartman,  4  S.  &  R.  175;  Brindle  y. 
M*IlraiDe,  9  S.  &  R.  74.  (6)  Clark  y.  Rogers,  2  Greenl.  142 ;  Scott  y.  Green,  4  Greenl. 
384;  Steyens  y.  Steyens,  1  Ashm.  190;  Littlefield  y.  Stor^,  3  John.  425;  Jones  ▼• 
Witter,  13  Mass.  307;  Jenkins  y.  Brewster,  14  Mass.  291 ;  Goodwin  y.  Cunningham, 
13  Mass.  193 ;  Patterson  y.  Wilkinson,  Wright,  501 ;  Goyemor  y.  Griffin,  2  Dey.  352. 

But  in  South  Carolina,  a  debtor  by  open  account  is  not  bound  to  take 
notice  of  the  debt  in  the  hands  of  an  assignee. 
Brown  y.  Rees,  2  Const.  Rep.  498. 

After  a  bona  Jidt  assignment  of  a  debt  to  another  person  for  a  valua- 
ble consideration,  a  plaintiff  cannot  discontinue  his  action  brought  for 
its  recovery,  (c)  Nor  will  such  assignor  be  permitted  to  exercise  any 
authority  over  the  property  assigned,  {d) 

{^  M'Cnllumy.  Coxe,  1  Dall.  139;  and  see  Martin y.  Hawks,  15  John.  405;  Welch 
T.  Mandeyille,  1  Wheat.  236.    (rf)  Buchanan  y.  Taylor,  Addis.  165. 

An  assignee  of  a  chose  in  action  may  reassign  it.  (e)  But  the  second 
assignee  takes  it  subject  to  all  the  equities  between  the  original  parties ;  {g) 
though  such  equities  may  have  arisen  before  the  first  assignment.  (A) 

(e)  Dawes  y.  Boylston,  9  Mass.  337.  (^)  Clute  y.  Robinson,  2  John.  595 ;  Murray 
r.  Goveraor,  2  John.  Cas.  438.  (A)  Metzgar  y.  Metzgar,  1  Rawle,  227.  See4  Yeatet, 
371. 

(E)  Of  yoluntary  Assignments. 

The  cases  following  under  this  head  will  be  classed  by  considering, 
1st,  When  the  assignment  shall  be  complete ;  2d,  Of  the  property  assigned; 
3d,  Of  the  rights  and  duties  of  the  assignor ;  4th,  Of  the  rights  and  duties 
of  the  assignee ;  5th,  Of  the  rights  of  creditors ;  6th,  Of  the  conditions 
contained  in  an  assignment ;  7th,  Of  preferences ;  8th,  Of  the  abandon- 
ment of  an  assignment ;  9th,  Of  fraud  in  making  assignments. ' 

$  1.  When  the  Jlmgnment  shall  he  eoruidered  aa  oompkUd. 

A  general  assignment  of  property  was  made,  and  a  week  afterwards, 
with  the  consent  of  all  concerned,  an  endorsement  was  made  on  it, 
according  to  the  original  intention,  giving  priority  to  a  debt  due  to  the 
United  States ;  it  was  held  to  take  effect  from  the  first  date,  and  to  be 
unaffected  by  intervening  events. 

VoM.  T.  Adams,  5  Greenl.  245. 

A  similar  assignment  was  made,  which  was  not  delivered  to  the 
tn^tee  till  four  &ys  afterwards,  when  the  latter  accepted  it;  held  to 
take  effect  from  its  execution,  as  the  assent  of  the  trustee  was  presumed. 

W3t  ▼.  Franklin,  1  Binn.  502. 

An  assignment  for  the  benefit  of  creditors  was  made,  among  other 
things,  of  goods  on  consignment  at  Boston,  and  before  reasonable  time 
for  giving  the  consignee  notice,  a  creditor,  not  a  party  to  the  assignment, 
attached  them  by  trustee  process  in  Boston,  the  debtor  and  creditor  re- 

Voi^  I.— 49  2  K 
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siding  ia  PennsylTama ;  it  was  held  that  the  assignment,  if  bona  ^fide^ 
had  precedeiice  of  the  attachment. 

Bohlen  r.  CleTeland,  6  Mason,  174. 

An  assignment  in  trust  for  creditors,  though  executed  out  of  the  state, 

when  made  bond  fidt^  takes  precedence  of  a  subsequent  attachment 

made  within  the  state. 

West  r.  TappeOt  1  Bailey,  193 ;  Greene  ▼.  Mowry,  9  Bailey,  163.  Std  Tide  4  M«Coid, 
519.  In  ^e  following  eases  the  assignments  were  held  to  he  insufficient,  as  not  being 
eompleted.  Qainoey  y«  Hall,  1  Pick.  382;  Waid  ▼.  Lewis,  4  Pick.  518;  Maisttm  t. 
Cobum,  17  Mass.  454. 

In  Pennsylvania,  an  assignment  is  void  against  creditors,  unless  re- 
C9rded  within  thirty  days. 
Englebert  r.  Banjot,  3  Wheat  340. 

^^  '  i^.  Cf  ike  Property  amgned. 

^  ^  When  the  assignor  retains,  uses,  and  disposes  of  the  property  as  his 

^^  own,  without  any  lawful  reason  for  the  same,  the  assignment  is  void, 

I  2l  even  against  a  creditor  who  has  notice  of  the  assignment. 

i  "^  Hower  ▼.  Geesaraan,  17  S.  4c  R.  251.    See  Williams  y.  Lowndes,  1  Hall,  579. 

-  "  *  An  assignment  provided  that  the  assignor  should  continue  to  use  the 

•  «*  property  assigned  in  his  business  as  before,  till  the  assignees  should  deem 

it  expedient  to  take  possession,  and  that  they  should  take  possession  of 
after-acquired  property  and  apply  it  to  the  payment  of  debts  subse- 
quently contracted ;  it  was  held  that  this  was  a  lawful  transaction. 
Poster  y.  Saco  Manufacturing  Company,  12  Pick.  451. 

In  a  general  assignment,  the  assignor  excepted  "necessary  and  proper 

household  furniture,  and  the  means  of  paying  his  small  debts  under  SiStf 

dollars,  and  ordinary  family  expenses ;"  diis  it  was  held  did  not  vitiate 

\.  the  assignment;  the  excepted  property  remaining  in  the  assignor  as 

2  before. 

I     (*  Canal  Bank  y.  Cox,  6  Groenl.  695. 

An  assignment  of  an  estate  passes  the  rents  subsequently  fallix^  due. 

Williamson  y.  Richavdson,  6  Mont.  6<>4. 

A  claim  for  compensation  for  wrongs  done  under  the  Spanish  author- 
ities, which  is  provided  for  by  the  treaty  made  with  Spain,  in  February, 
1819,  passes  under  a  general  assignment. 
United  States  ▼.  Hunter,  5  Mason,  62 ;  Maitland  t.  Newton,  3  Leigb,  714. 

$3.  (ytkeBighticfthejhngnor. 

An  assignment  providing  fer  the  payment  or  reassignment  to  the 
debtor  of  the  surplus,  after  all  his  debts  are  paid,  is  not  fraudulent. 

Wintringfaam  y.  Lafoy,  7  Cowen,  735. 

A  reservation  by  the  assignor  of  a  sum  of  money  to  be  applied  by 
the  assignee  for  the  assignor's  maintenance,  does  not  render  the  assign- 
ment void ;  Chancery  wiU  direct  the  reserved  fund  to  be  applied  to  the 
creditors,  (a)  But  in  other  cases  such  reservation  for  the  assignor  Jtras 
held  to  be  fraudulent.  (&) 

(a)  Mnrray  y.  Riggs,  15  John.  571 ;  Austin  y.  BeU,  90  Jdm*  442.  (k)  Hania  ▼. 
aer,  2  Pick.  129 ;  Mapkie  y.  Cairns,  5  Cowen,  547. 

An  assignor  may  legally  choose  his  own  trustees. 

Wih  y.  Fniiklin,  1  Biin.  614. 
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$4.  CfiheRighiiandDuHeiafikeJlmignee. 

An  assignee  under  a  general  assignment  has  an  election  whether  or 
not  to  take  a  lease  of  real  estate  held  by  the  assignor,  without  affecting 
his  right  to  the  other  property  assigned. 

Pntt  T.  LeTan,  1  Miles,  368. 

An  assignee  for  the  benefit  of  creditors  may  avoid  a  previous  fraud- 
ulent assignment 

EDglebert ▼•  Banjot, 9  Wheat  940.  Sea  19  B.hR.  448. 

When  two  trustees  are  appointed  by  the  deeds  of  ass^ment,  and  one 
of  them  refuses  the  trust,  die  assignment  is  valid  as  to  the  assenting 
trustee,  unless  there  shall  be  a  condition  that  it  shall  be  void  unless  both 
trustees  assent 

Gordon  ▼.  Coolidge,  1  SmniL  537. 

Assignees  are  bound  to  sell  the  property  assigned  in  a  reasonable 
time,  and  a  neglect  in  this  respect  will  be  considered  as  evidence  of 
fiaud. 

Gore  ▼.  Cliahy,  8  Pick.  559.    See  1  Rawle,  163. 

An  assignee  for  the  benefit  of  creditors  cannot  dispose  of  a  bond  so 
assigned  to  him,  so  as  to  secure  his  own  debt,  to  the  exclusion  of  ott^ 
creditors. 

JamieaoB  ▼.  Ferbea,  3  Deaaana.  599. 

$  5.  Of  the  Bighli  cfihe  CMUiar$. 

When  more  than  pne  of  several  persons  liable  on  a  note,  assign  pro* 
perty  for  the  payment  of  their  debts,  the  sjun  due  on  the  note  when  tfie 
dividends  are  glared;  U^  that  on  which  the  per  centage  is  to  be  com- 
puted. 
Pent  T.  Pittfield,  5  Bawle»  166;  Bank  of  PennaylYvua  r.  M^Calmont,  4  Rawle,  307. 

In  New  Jersey,  the  act  to  secure  to  creditors  a  just  and  equal  distri- 
bution of  the  estate  of  debtors  who  convey  their  prc^rty  in  trust  for  the 
ksM&t  of  ereditorii  does  not  apply  to  a  solitary  tnmsfer  of  a  single  item 
of  property  to  a  creditor  in  payment  of  his  debt ;  the  act  operates  to 
cases  where  a  trust  is  createdy-and  if  not  confined  to  themy  there  must 
at  least  be  something  like  universality  in  the  assignment 

TIDou  V.  BIUto;^  4  Balst  191* 

f  6.  Qf  (fte  pondMom  cortUdned  in  an  JtMH^nmeni, 

Where  by  the  conditions  in  an  assignment  the  ussignor  leserves  the 
right  to  direct  to  which  of  his  creditors  the  money  arising  from  the  pro- 
perty assigned  should  fat  paid,  l)he  asstgimient  is  void,  tlus  being  consi- 
dm»d  w  «A  aittempt  to  fcaep  the  property  in  the  power  of  the  d€A)tar^  in 
oi4er  to  compel  their  ci;edMo)»  tp  acquiesce  m  the  terms  offeoed  (o  tbeniu 

Uf4c9  w.  QltOfB,  14  J<*ii.  458}  AnHin  r.  Bell«  W  J<te.  449. 
A  creditor  may  make  an  assignment  upon  a  condition  preoedenCy 
which  will  render  the  execution  of  the  instfuqascit  Jnep^DaUve,  if  not 

Mmktn  Bank  f .  JMme,  H  Pi*.  199 

Where  by  the  assignment  properly  was  transferred  to  A,  ^  he  payinf 
to  B  whatever  balance  is  justly  due  to  him  fross  me  mx  lahenr  »a  mid 
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property,  so  fax  as  he  has  a  lien  on  it  for  said  balance ;''  this  is  a  condi- 
tion, and  the  assignee  acquires  no  title  to  the  property  without  payment 
or  tender  of  the  balance  due  to  B.  ♦ 

Lloyd  v.  Holly,  8  Conn.  491. 

A  condition  that  the  creditors  shall  accept  the  provision  made  for  them 
in  full  of  their  demands  and  release  the  debtor,  does  not  render  the  as- 
signment void. 

Brashear  ▼.  West,  7  Pet  608;  M^CloTff  t.  Lecky,  3  Penna.  86;  Lippincott  r.  Bar- 
Hcer,  3  Binn.  174;  Lmnffston  ▼.  Bell,  3  Watts,  198;  Steel  y.  Tntle,  15  S.  &  R.  910; 
Pierpont  v.  Graham,  4  W.  C.  C.  R.  333 ;  HalsNey  y.  Whitney,  4  Mason,  306 ;  Fox  y. 
Adams,  5  Greenl.  345;  Andrews  y.  Ludlow,  5  Pick.  38 ;  Hayen  y.  Richanison,  5  N.  H. 
Rep.  113;  Decaters  y.  Chaumont,  3  Paige,  490;  Robinson  y.  Repelye,  3  Stew. -86; 
Todd  y.  Bnckman,  3  Fairf.  41.  Bat  see  eantrOj  I  Hill,  Ch.  R.  430;  6  Conn.  887; 
5  John.  Ch.  R.  333;  11  Wend.  187. 

§  7.  (y  Preferences. 

When  a  general  assignment  is  made  by  a  debtor,  bond  fide,  for  the 
benefit  of  creditors,  it  will  be  supported,  though  preference  is  given  to 
part  of  the  creditors  in  exclusion  of  the  rest. 

Burd  y.  Smith,  4  Dall.  85;  Harman  y.  Reese,  1  Browne,  11 ;  Lippincott  ▼•  Barker, 
3  Binn.  186;  7  Pet.  608;  4  W.  C.  C.  R.  333;  Brooks  y.  Marbury,  11  Wheat  78; 
Spring  y.  South  Carolina  Ins.  Co.,  8  Wheat  368;  6  Mass.  343;  3  Stew.  86;  Groyer 
y.  Wakeman,  11  Wend.  187 ;  Tillou  y.  Britton,  4  Halst  131 ;  U.  S.  y.  King,  Wallace, 
31 ;  Cameron  y.  Montgomery,  13  S.  &  R.  133;  Sayings  Bank  y.  Bates,  8  Coon.  505. 

A  preference  may  be  given  for  future  advances  and  responsibilities, 
as  well  as  for  existing  claims,  when  there  is  no  reason  to  doubt  the  fisdr'* 
ness  of  the  transaction.  » 

Hendricks  y.  Robinson,  3  John.  Ch.  R.  383;  11  Wend.  340. 

A  provision  for  the  indemnity  or  discharge  6f  the  assignor's  sureties 
or  endorsers  does  not  invalidate  the  assignment 

Canal  Bank  y.  Cox,  6  Greenl.  395 ;  Steyens  y.  Bell,  6  Mass.  343 ;  Cashing  v.  Groare, 
15  Mass.  74;  Halsey  y.  Whitney,  4  Mason,  306;  Hendricks  y.  Robinson,  SJohn.  Cb« 
R.  383.    See  Da  Costa  y.  Guien,  7  S.  &  R.  463. 

And  a  provision  for  the  payment  of  the  expei)^  and  commissions  of 
the  assignees  before  any  distribution,  is  lawful. 
Canal  Bank  y.  Cox,  6  Greenl.  395 ;  Andrews  y.  Lndlow,  5  Piek.  88. 

An  assignment  was  made  to  three  persons,  and  provided  that  the 
debts  due  to  the  assignees^  or  either  of  them,  should  be  first  paid ;  it 
was  held  that  a  debt  due  to  a  firm,  of  which  one  of  the  assignees  'was 
a  member,  was  within  the  provision  for  a  preference. 

Wilson  y.  Hanson,  3  Fairf.  68. 

$6.  Of  ike  Abandonment  cf  an  JiuignmeiU, 

The  lapse  of  seventeen  years,  without  corroborating  circumstapceSy 
is  too  short  a  time  to  raise  a  legal  presumption,  that  the  object  for 
which  the  assignment  was  made,  for  ^e  benefit  of  creditors,  had  either 
been  accomplished  or  abandoned. 

Adlnm  y.  Yard,  I  Rawle,  163. 

But  if  the  assignees  delay  unreasonably  to  sell  the  property  assigned, 
this  is  evidence  of  fraud,  and  the  property  may  be  attached  or  seized  in 
execution  as  belonging  to  the  debtor. 

Gore  ▼.  Clishy,  8  Pick.  569. 
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§  d.  When  Fraud  will  be  preeumed. 

An  assignment  which  contained  a  provision  for  a  release  of  the 
debtor,  and  also  another  that  if  any  of  the  creditors  named  should  not 
become  parties  to  it,  their  shares  should  be  paid  by  the  assignees  to  the 
assignor,  was  held  to  be  fraudulent  and  void. 

Aastin  7.  Bell,  20  John.  442. 

A  provision  that  a  part  of  the  property  assigned  shall  be  conveyed 
to  trustees,  for  the  use  of  the  debtor's  mmily,  so  &r  as  respects  that  part  * 
of  the  property,  the  assignment  is  fraudulent  and  void  as  to  all  creditors 
who  do  not  assent  to  the  arrangement,  though  the  assenting  creditors' 
debts  may  exceed  the  amount  of  the  property  assigned,  and  the  dissent- 
ing creditors  may  take  it  in  execution. 

McAllister  t.  Marshall,  6  Binn.  338. 

When  a  power  is  reserved  in  an  assignment  that  the  debtor  may 
revoke,  alter,  or  add  to  the  trusts,  and  to  appoint  new  trustees,  this  ren- 
ders the  assignment  fraudulent  and  void  as  to  judgment  creditors,  or  such 
as  are  taking  measures  to  obtain  payment 

Morray  r.  Riggs,  15  John.  571. 

When  no  schedule  is  made  of  the  property  assigned,  of  the  amount  of 
the  debts,  or  of  the  liabilities  to  be  indemnified  against,  at  the  time  o£ 
the  conveyance,  this  will  be  considered,  jm^na  facie,  a  presumption  of 
fraud. 

Pierpont  t.  Graham,  4  W.  C.  G.  R.  233 ;  Wilt  r.  Franklin,  1  Binn.  523 ;  Bard  v. 
Smith,  4  Dall.  76 ;  Stevens  v.  Bell,  6  Mass.  339 ;  Halsey  v.  Whitney,  4  Mason,  206  i 
Conmogrham  ▼.  Freeborn,  11  Wend.  240;  Hayen  y.  Rlcheurdson,  5N.  H.  Rep.  113; 
Hower  y.  Geesoman,  17  S.  &  R.  251. 

But  if  the  possession  accompany  the  assignment,  the  mere  want  of  a 
schedule  will  not  render  it  fraudulent,  if,  in  other  respects,  the  transac- 
tion be  fair. 

Pierpont  y.  Graham,  4  W.  C.  G.  R.  S3d ;  2  Stew.  86 ;  3  Miss.  258. 

An  assignment  which  transferred  all  the  assignor's  property  in  trust 
for  the  benefit  of  his  wife  and  children,  and  which  directed  all  the  debts 
contracted  by  him  subsequently  to  the  first  day  of  January,  1822,  and 
not  paid,  to  be  paid  out  of  the  proceeds,  was  held  to  be  valid  as  assign- 
ment, and  to  give  a  preference  to  such  creditors,  whose  claims  had  been 
contracted  since  the  first  day  of  January,  1822,  and  that  the  trust  created 
in  fBLVOUT  of  the  wife  and  children  was  invalid,  as  to  all  creditors  ex- 
cluded from  the  benefit  of  the  assignment 

Biadwaj's  Estate,  1  Ashm.  212. 

A  provision  in  an  assignment  made  by  partners  for  the  benefit  of 
creditors  that  the  creditors  should  execute  a  release  to  the  assignees 
individually  and  as  partners,  both  partners  having  separate  property^ 
renders  the  assignment  fraudulent  and  void. 

Thomas  ▼•  Jenks,  5  Rawle,  221 .  See  the  following  cases,  where  questions  as  to  fraud 
hare  arisen.  Mackie  y.  Cairns,  5  Cowen,  547;  Grower  y.  Wakeman,  11  Wend.  187; 
1  Paige,  24  ;  Prince  ▼.  Shepard,  9  Pick.  176 ;  Mackie  y.  Cairns,  I  Hopk.  373 ;  Morray 
V.  Riggs,  15  John.  571 ;  Harris  v.  Sumner,  2  Pick.  137 ;  Marbury  y.  Brooks,  7  Wheat 
S57;  Brooks  y.  Marbury,  11  Wheat.  79;  Hastinffs  y.  Baldwin,  17  Mass.  652;  Bar* 
lingamft  y.  Bell,  16  Mass.  318;  Williams  y.  Lowndes,  1  Hall,  579. 

Where  an  assignment  reserved  a  portion  of  the  property  assigned  for 
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8M  ASSIZE. 

(A)  AjmImv  and  the  ^oim  of  ProoMdings  on  it 

the  flapport  of  the  assignor,  and  it  was  otherwise  arbitrary  and  unjust  to 
creditors  generally,  it  was  held  to  be  wholly  void. 
Riohards  t.  Hazsard,  1  Stew.  &  Port  139. 

(F)  Of  compalaorj  Aaaignmenta. 

An  assignment  made  under  the  insolvent  laws  of  Pennsylvania,  by  an 
I  insolvent  debtor,  in  that  state,  does  not  pass  either  the  legal  or  equitable 

title  of  lands  in  Ohio. 

Rogers  r.  Allep,  3  Ham.  488 ;  M*Go11ougli  y.  Roderick,  2  Ham.  234. 

The  assignment  of  an  insolvent  under  the  Pennsylvania  act  of 
assembly,  passes  all  bis  property,  whether  mentioned  in  the  petition  or 
schedule,  or  not 
1^^^^  Cooper  T.  Henderson,  6  Binn.  189.  ^ 

5  :t 

»  .«^ 
-  •  '*• 

ft 

<••  •.-* 
••• 

*    *»  An  (a)  assize  is  a  remedy  which  the  law  hath  appointed  for  the 

resQtitutioQ  of  a  freehold,  of  which  the  party  has  been  disseisedf  and  ap- 

"^  peitirs  to  bava  been  in  nature  of  a  coptmoissiop  to  put  the  disseisee  m 

.  «.  possession  by  trial  at  one  assizes. 

***  (0)FfrU»edfii^tio9aiidsigo]iiQatienofAfwocd«Tid6Oo«Uttl63,b,lM^ 

.V'  It  jeews  to  ^av«  b^eo  of  Nonnaa  eictmeliioii«  vide  Qastqmier«  16,  and  to  havebein 

introduced  in  the  reign  of  H.  3,  as  a  more  easy  and  expeditious  method  of  lecoTering 
the  freehold  than  was  observed  in  the  writ  of  entry ;  hedce  the  writ  of  entry  was  aAer- 
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i    *'  •*  wards  called  a  writ  of  entry  in  the  naliire  of  «•  assise.    Vide  Flela,  914, 915.    Qlanril 

*' "   **  aays  it  was  regale  tpjuddam  benejkium  ckmcniia  princwi$  4t  wndHo  procerum  pcfulu 

^      1  indiUtum.    QUnvH^  c.  7,  fol*  17.    ]  See  Roscoe  on  Real  Aictions,  61.11 

y 


As$i;ses  are  now  seldom  made  use  of  except  for  IJ)^  recovery  of  offices, 
being  supplied  by  other  actions  less  perplexed,  ai^d  which  yield  a  mor^ 
e;i:paditious  remedy ;  but  ^  tbev  are  still  in  force,  it  may  be  proper  \f> 
eonsider  the  nature  of  them  a  UttLe,  under  the  following  beads ; 

(A)  Of  thf  Nature  ef  an  Assise,  and  tlM  Ponn  ef  Iht  Pnosediiigt  on  h. 

(B)  In  what  Cases  an  Assise  lies. 

(G)  What  Seisin  is  sufficient  to  maintain  an  Assise. 

{D}  Hpw  the  Pemn4aat  m#t  s^  fortbi  Up  Titi«p 


(A)  Of  the  Natoie  of  an  Assise,  pnd  the  Fonn  pf  th^  Pipo9ediii^  on  it 

'  A99iz]ss  are  twofold.  (^)  First,  an  ^issi;^  of  a  man's  own  possession, 
and  thitt  was  called  an  assize  of  norxtl  iisBeUin^  which  was  a  comims. 
Mm  to  the  «beriff  to  reserve  the  tenements  with  the  chattels  found  m 
them,  and  put  them  in  peace,  till  a  jury  had  tried  the  cause,  who  ^f^m% 

\ft  web  y^^^  itutbon?^  ito  l)^  returned  At  the  assize  by  the  sheriff;  wkI 
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(A)  AMiMy  ind  the  Form  of  PfoedlBdfiigs  on  it 

hj  the  origml  practice  in  this  lissizei^  the  sheriff  need  to  take  the  tene« 
meats,  together  with  the  chattels  found  in  them,  into  his  own  possession, 
till  the  right  was  tried ;  but  because  this  proved  inconvenient,  for  that 
the  sheriff  could  not  keep  sticb  possession,  and  tnm  it  to  the  best  ad- 
vantage, especially  where  such  an  assize  was  long  in  dependence, 
therefore  the  practice  altered,  and  the  tenant  was  continued  in  posses- 
lion  until  judgment }  and  by  such  writ  the  jury  were  empowered  to 
inqnh-e  tor  damages,  because  the  sheriff  was  to  reseize  the  chattels  as 
well  as  the  frank-tenement ;  and  therefore  such  damages  being  assessed 
by  the  jury  were  awarded  to  the  tenant  that  recovered,  as  well  as  the 
frank-tenement 

P.  N.  B.  177 ;  Flefa,  Ifb.  4,  c.  4,  f.  3952.    (b)  For  assizes  in  eonfinio  e^mUatui^  vide 
Co.  UtL  153, 154 ;  7  Co.  3,  b ;  7  R.  3,  6.  10 ;  KeiYw.  d8 ;  3ooth,  31 1. 

The  second  sort  of  assize  is  an  assize  of  mortdancestoTj  which  was, 
where  the  father,  mother,  brother,  sister,  uncle,  aunt,  nephew,  or  niece 
died  seised  of  the  lands,  and  a  stranger  abated ;  then  the  heir  had  such 
writ,  and  to  such  writ  was  required  an  immediate  descent,  as  from  &ther 
to  son,  or  from  brother  to  sister  originally ;  and  it  seems  by  the  statute 
of  Gloucester,  c.  6,  it  extended  to  uncles  and  aunts,  nephews  and  nieces, 
because  abatements  had  frequently  happened  upon  the  death  of  such 
relations ;  but  the  more  remote  relations  were  left  to  pursue  their  writ 
of  entry  as  at  common  Jaw. 

F.  N.  B.  195;  3  Inst  308;  Booth,  306. 

The  first  process  in  this  action  is  an  original  writ  issuing  out  of  Chan- 
eery,  directed  to  the  sheriff,  commanding  him  to  return  a  jury,  (who  are 
called  the  recognitors  of  the  assize^) 

Fof  the  Ibr^i  of  the  wiit,  vide  Reg.  197;  Plo^.  78, 415;  F.  N.  B.  178;  Booth,  910, 
S67.  The  demandant  is  to  find  surety  to  prosecute,  and  this  he  may  do  before  the 
sheriflT,  or  in  court,  if  the  sheriff  retams  that  he  hath  not  found  pledges.    Booth,  967* 

Assizes  are  to  be  taken  in  the  King's  Bench,  or  Common  Pleas  for 
the  county  in  which  they  sit,  and  for  all  others  are  to  be  arraigned  in 
tbeir  proper  counties,  (a)  but  are  to  be  adjourned  for  difficulty  into  the 
Common  Pleas,  as  the  court  which  has  jurisdiction  in  all  civil  actions. 

F.  N.  B.  117;  Booth,  365.  (a)  By  Mkgna  Ckaria,  c.  13,  assises  are  appointed  to  Imp 
taken  in  yroprio  eomitaiu ;  thereupon  an  adjournment  in  baneo^  propter  d\fficuliaiemj  AOf 
it  gifen ;  but  it  was  held  no  adjournment  could  be  made  by  virtue  of  this  act,  unless  the 
Jurors  grare  a  verdict;  whereupon  by  Westm.  8,  c.  3,  an  adjournment  is  gvren  in  case 
of  a  foreign  voucher  in  an  assize  of  ntortdaneesior,  within  the  equity  of  which  are  all 
foreign  pleas,  demurrera,  and  other  pleas  and  proceedings,  either  before  or  after  verdict 
in  an  assise.     3  Inst.  36,  433.    Vide  Roll.  Abr.  131. 

An  assize  is  festinum  rtfnidiufnj(b)  and  to  be  arraigned  on  the  day 
the  writ  is  returnable,  (r)  on  which  day  the  demandant  is  to  count, ((/) 
and  the  tenant  (e)  is  to  appear  and  plead  instantly,  (^)  unless  the  court 
thinks  proper  to  allow  him  an  imparlance,  which  it  is  said  cannot  be 
without  showing  good  cause< 

Style  Reff.  88.  {h)  It  b  called  FkstinuMi  remedium»  1.  Beoaose  the  tenant  shall  not 
be  assoineo.  8.  Shall  not  oast  a  protection.  3.  Shall  not  prey  in  aid  of  the  king. 
4.  Shall  not  vouch  any  stranger  except  he  be  present,  and  will  enter  presently  into  war- 
ranty; so  of  receipt.  6.  The  parol  shall  not  deraor  for  the  nonage  ot  the  plaintiff  or  de- 
fewraot.  8  Co.  50;  Booth,  369.  For  the  manner  of  arraigning  an  assize,  vide  3  Mod. 
t73;  Kefo.  d ;  Comb.  173.  («)  Bnt  where  neither  the  recognitors  nor  plaintiff  appeared 
oa  tiw  fiiBt  day,  the  court  adjourned  the  assise  to  the  next  Salk.  83,  pi.  1.  {d)  Other- 
vis*  Im  will  be  oensuit.  Id.  lb.  (c)  If  there  be  several  defendants,  and  any  oas  of  them 
do  not  appear  the  first  day,  the  assize  shall  be  taken  by  defanlt  against  them.  Salk.  83« 
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(B)  In  what  Gases  an  Assize  lies. 

^g)  That  the  defendant  may  pray  oyer  of  the  writ  and  count,  vide  3  Bnlst  160,  and  shall 
have  an  imparlance  to  a  short  day.  Style's  Reg.  88.  But  it  must  he  on  showing  good 
cause.  Salk.  83,  pi.  2. 

When  the  plaintiff  counts  the  defendant  may  plead  in  abatement,  (a) 

and  over  in  bar,  (6)  or  may  take  the  general  issue  nul  tori  nuldis- 

,  seisin. 

Booth,  314.  (a)  And  such  plea  is  not  peiemptory,  though  found  against  htm.  Tide 
Finch  of  Law,  385;  Dyer,  310;  Jones,  413;  Cro.  Car.  520.  (6)  Must  plead  oyer  in 
har  at  the  same  time  that  he  pleads  in  abatement.  Salk.  83,  pi.  2. 

If  the  tenant  pleads  a  plea,  which  shows  that  the  assize  should  not  be 
taken,  and  such  plea  is  triable  by  a  jury,  the  recognitors  of  the  assize 
may  try  it,  and  then  the  assize  is  said  transire  injurata.y  and  the  assize 
and  record  adjourned  into  the  Common  Pleas. 

Booth,  313,  314. 

^^  If  a  flat  bar  be  pleaded  to  the  assize,  and  issue  is  joined  thereupon, 

^  ;  jC  the  jury  never  inquire  of  the  seisin  or  disseisin,  but  of  the  matter 

^^^  pleaded  in  bar,  and  of  damages  if  the  plea  be  found  against  the  de- 

'.  *^t  fendant. 

»•  -^  Booth,  214. 

^^  But  if  the  defendant  pleads  a  colourable  plea,  then  they  are  to  inquire 

of  the  seisin  and  disseisin,  which  is  callecl  the  taking  the  assize  at  large. 

Vide  Booth,  214, 215.    And  for  colourable  pleas.  Tide  head  of  Pleat  and  Pleadingtf 
and  where  the  assize  may  or  may  not  be  taken  at  large.  10  Co.  90 ;  Finch  of  Law,  416; 
r   .'.  Roll.  Abr.  271— 276. 

;i  Also  if  an  infant  pleads  a  flat  bar,  and  the  bar  is  found  against  him, 

yet  the  assize  shall  be  taken  at  large,  because  the  law  not  allowing  the 
parol  to  demur  in  this  action,  which  was  /estinum  remediumj  the 
seisin  and  disseisin  was  inquired  of,  that  the  infant's  whole  title  might 
I    '-*  appear  before  the  court. 

•  .V'  Roll.  Abr.  275. 

C  .^^  By  Westm.  2,  c.  25,  a  certificate  of  assize  is  given,  which  is  a  writ  for 

I    { ^  the  party  grieved  by  a  verdict  or  judgment  given  against  him  in  an 

►*  - .  «  assize,  when  he  had  something  to  plead,  as  a  record  or  release,  which 

^ '  ^  could  not  have  been  pleaded  ty  his  bailee ;  or  when  the  assize  was  taken 

•'  "^  .  against  himself  by  default  to  have  the  deed  tried,  and  the  record  brought 

r   '^  in  before  the  justices,  and  the  former  jury  summoned  to  appear  before 

w.^'^  them  at  a  certain  day  and  place,  for  a  further  examination  and  trial  of 

the  matter. 
Vide  Booth,  215,  287 ;  4  Co.  4,  b ;  2  Inst  26. 

(B)  In  what  Cases  an  Assize  lies. 

An  assize  lies  for  any  thing  a  praecipe  quod  reddat  may  be  brought 
for  at  common  law,  therefore  it  lies  for  an  office,  {c) 

2  Inst  412 ;  8  Co.  47,  b.  (e)  An  assize  lies  for  the  office  of  registrar  of  the  Admi- 
ralty ;  for  though  their  proceedings  are  according  to  the  ciyil  law,  yet  the  liffht  of  their 
offices  is  determinable  at  the  common  law.  8  Co.  47 ;  2  Inst  412,  S.  P.  Of  the  mas- 
tership  of  an  hospital,  beinff  a  lay  fee.  11  Co.  99,  b.  Of  the  office  of  filazer.  Dyer, 
114,  b.  And  if  a  man  be  disseised  of  parcel  of  the  profits  of  an  office,  he  may  have  an 
assize  of  that  parcel  only.  8  Co.  49,  b ;  2  Inst  412,  S.  P.  Bat  for  an  office  of  charge 
and  no  profit  an  assize  does  not  lie.  8  Co.  47,  b,  49,  b ;  2  Inst  412,  S.  P.  rSee  how- 
ever jtott,  (D),  393).  An  assize  lies  for  an  office  for  life  as  well  as  in  fee.  8  Co.  47,  a. 
I  Assumpsit  for  money  had,  &c.,  is  now  the  common  action  for  trying  the  right  to  »■ 
office,  bat  it  only  lies  for  regular  fees,  and  not  for  a  mere  gratuity  given  to  the  -^ 
Boyter  y.  Dodsworth,  6  Term  R.  681. 0 
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is  aafficient  to  mainuio  an  Aarise. 

inds,  tenements,  (a)  rents  in  fee-simple,  tail, 

r legit, [b)  statute-merchant,  staple,  or  tenant 

a  statute-staple. 

H.  3;  3  Booth,  363;  8  Co.  50.  (b) By  the  ttatoto 
ned,  3  last.  396. 

and  other  ecclesiastical  duties  in  temporal 
out  of  tithes  barely,  no  assize  lies. 
7;  Vaogh.  304;  Vide  Duit.  578,  679. 
0  forms  of  writs  of  assize  of  novel  disseisin, 
.emento,{c)  or  de  communia  pasturx.[d) 
:»  a  pToJil  apprender  the  writ  musl  be  general  de  libero 
8  Co.  47 ;  Co.  Lit.  159.    Becaaie  no  special  writ  ia 
f)  In  ancient  time  the;  held  tfaeinaelTM  atrictlj  to  the 
B  because  there  was  do  writ  of  common,  of  tnifasrj, 
Mf.  8  Co.  43.  a,  b.    I  Ifa  common  has  been  enclosed 
f  jean,  the  entry  of  the  commoner  is  barred,  and  he 
Hawlce  V.  Bacon;  Cieach  t.  WiImot,3TauDL  159.) 

lento  did  lie  of  houses,  land,  rent,  or  other 
but  for  profits  apprender,  which  consisted 
tndo,  recipiendo  el  exercendo,{e)  no  assize 
in  which  there  was  great  delay,  and  they 
e  could  not  maintain  that  writ 
the  statute  of  Westm.  3,  c.  36,  a  speedy  remedy  ie 
c,  I'n  ctrUi  Into  aipitnd.,  tie.  An  assiie  does  not  lie 
tod  permittal,  for  it  is  bat  an  eaaement;  bat  Mher- 
.  8  Co.  46;  34  Abs.  13.  Far  an  anise  a  ewenj  dii- 
414;  F.N.  B.  178. 

ia  raffident  to  maintain  an  Assiis, 

res  the  party  to  the  actual  seisin  of  his  free- 
the  vrni,  facial  teneTnentum  illudaeiatri, 
that  brings  this  writ  must  found  it  upon  an 
been  divested  of,  for  otherwise  this  remedy 


d  and  tenant  by  rent  service,  and  the  lord 
r,  and  the  tenant  attorns  by  a  penny,  this 
mment,  is  not  sufficient  seisin  to  ground  an 
'  had  been  given  by  way  of  seisin  of  the 

9j  10  Co.  427. 

!r  the  lessee  for^^ }  years  is  ousted,  the  heir 

Etssize  of  novel  ditteiain,  and  not  of  mort- 

iontinuing  in  possession  after  the  death  of 

3  heir. 

V.  110.    (g)  If  XfKoxA  at  will  be  ootied,  the  leeKtr 

1,  the  remainder  over  in  fee,  and  after  the 
f  his  term,  he  in  the  remainder  may  have 
Id  was  in  him  at  the  time  of  the  disseisin. 
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(D)  How  the  Demandant  must  set  forth  his  Title. 

The  taking  of  threepence  of  A  for  a  capias  against  B  is  a  sufficient 
seisin  of  the  office  of  filazer  de  banco. 

Roll.  Abr.  270. 

If  one  be  committed  by  the  House  of  Commons  to  A,  who  before 
and  long  after  was  in  possession  of  the  office  of  serjeant  at  arms  to  the 
house,  and  the  prisoner  compounds  with  B  for  the  fees,  and  gives  him 
twenty  shillings,  this  is  a  good  seisin  of  the  office  by  B,  for  he  cannot 
be  disseised  thereof  but  at  his  election ;  adjudged,  and  held  likewise, 
that  proving  that  B  being  in  the  lobby  of  the  House  of  Commons,  took 
hold  of  the  door  of  the  house,  and  laid  his  hands  upon  the  mace,  then 
being  in  the  hands  of  A,  to  take  it,  but  hindered  by  A,  was  good 
evidence  both  of  a  seisin  and  disseisin. 

3  LeT.  108,  Cragg  and  Norfolk. 

f  *Z^  The  Serjeant  of  the  mace  to  the  House  of  Commons^  in  an  action 

^   ^  upon  the  case  for  a  disturbance,  recovered  damages;  and  whether  this 

*^'  was  a  sufficient  seisin,  the  damages  being  recovered  in  satisfaction  of 

the  fees,(a)  and  he  then  being  outof  possession  of  his  office,  was  doubted; 
^  -V*  some  of  the  judges  inclining  one  way,  and  some  the  other ;  and  it  was 

intended  to  have  been  found  specially ;  but  the  plaintiff,  being  unwilling 

to  stand  to  it,  was  nonsuited. 

Lev,  108.     (a)  If  a  tenant  refuses  to  do  suit  of  court,  and  the  lord  recorers  damages 
against  him,  this  is  a  sufficient  seisin  of  the  suit,  because  the  damages  are  given  as  an 
equivalent,  and  in  satisfaction  for  the  suit.    4  Co.  9,  b.    So  if  a  return  irreplevisable  be 
t      *4  awarded,  that  is  a  good  seisin  of  the  rent  for  which  the  distress  was  taken;  because 

such  return  is  an  absolute  condemnation  of  the  pledges ;  and  being  given  as  an  equivalent 
for  the  rent,  shall  be  looked  upon  as  the  rent  itself.    4  Co.  9,  b ;  2  Roll.  Abr.  464. 


^>* 


a       -  * 
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«  (D)  How  the  Demandant  most  set  forth  his  Title. 

It  is  a  conmion  learning,  that  in  an  assize  the  plaint  (d)  need  not  be 
so  certain  as  in  other  Writs,  (c)  because  the  judgment  is  to  recover  per 
I       '  visum  recognitorum ;{d)  and  if  the  plaint  be  but  so  certain(c)  that  the 

recognitors  may  put  the  demandant  in  possession,  it  is  sufficient 

^  Dyer,  84.     (6)  The  plaint  in  an  assize  is  as  a  count  in  other  real  actions,  and  must 

t       ^,,  set  forth  seisin  and  disseisin  within  fifly  years,  pursuant  to  the  statute  39H.8,c.3; 

^    "y.  Booth,  312.    (c)  Stile,  30.     Like  point  jE>0r  Rolle,  C.  J.    (cf)  So  though  by  default,  and 

'... . ''  the  damages  released ;  for  by  intendment  they  had  the  view  before  the  assizes.  3  Bulstr. 

159;  Godb.347;  Cro.  Jac.  334.  («)  But  a  plaint  (2e  tino  ^enem«n(o  is  not  good.  Stile, 
77.  It  is  uncertain,  being  a  genus.  But  in  an  assize  the  plaint  may  be  dt  annuo  reddUu 
uniu»  robsB  vel  30s.   i  Dyer,  84. 

In  an  assize  of  rent  in  D,  the  tenant  cannot  plead  that  in  the  said 
county  there  are  two  D's,(^)  without  any  addition  to  distinguish  them, 
because  the  plaintiff  shall  recover  per  visum  juratortim. 

Jenk.  33.  By  all  the  judges  of  England,  (g)  So  if  two  D's,  and  none  without  ad- 
dition, per  Dyer,  84,  b.  ^ 

In  an  assize  for  an  office  newly  erected  and  constituted,  the  demandant 
in  his  plea  must  show  what  fee  or  profit  is  granted  for  the  exercise 
thereof;  for  this  office  cannot  have  a  fee  or  profit  appurtenant  to  it,  as 
an  ancient  office  may ;  and  for  an  office  without  fee  or  profit  no  assize 
lies. 

8  Co.  49,  Webb's  case. 

ft 

But  in  an  assize  for  an  ancient  office,  the  demandant  in  his  plaint 
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fee  or  profit  is  belonging  to  it;  for  it  shall  be 
fee  or  profit 

rent-charge  or  seek,  the  demandant  must  make  a 
therwise  in  an  assize  of  land,  for  there  possession, 

,  b  sufficient.  (&) 

[>,  S.  P. ;  6  Co.  56,  S.  P. ;  I  Sid.  303.     (b)  Where  in  &  writ 

size,  the  demandant  counted  of  ^  ^ft  in  tail  to  himself,  and 

;  but  was  compelled  (o  declare  upon  a  seiain  and  dUseida 

Dcientform.     Vide  3  Andei.  100. 

rtion  of  tithes,  the  demandant  in  his  plaint  must 

«isin  only  is  not  sufficient,  no  more  than  in  the 

profit  in  the  soil  or  fee  of  another,  which  com- 
m  right ;  for  in  all  these  cases  of  necessity  the 
r  must  be  alleged  by  him  who  will  make  title 
I  privy  or  a  stranger ;  for  it  is  against  reason  to 

or  freehold  of  another,  without  showing  some 
thereof. 

ice,  the  demandant  in  his  plaint  must  set  forth  a 

iDthali  b;  which  book  it  appeBirs,  that  the  demandant  not 
tide,  tbe  assize  was  adjourned  till  the  next  day,  when  he 
de,  and  process  was  prayed  against  the  defendants ;  but  br 
lant  was  nonsuited  the  second  day  foe  not  caantine;  and 
lit  bring  a  new  aaaize.  Comb.  173,  S.  C,  and  the  plaintiff 
pi. 63;  149,pL81;  163,pl.9;  8Co.4S,b.  SeelOHod.lSS. 
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I  action  the  law  gives  a  party  injured,  by  the 
lance  of  a  contract  legally  entered  into :  it  is 
either  express,  or  implied  by  law,  and  gives  the 
lortion  to  the  loss  he  has  sustained  by  uie  viola- 

de  rise  and  progress  of  this  species  of  ectioa  is  Teiy  Bo- 
nd last  Toluntes  of  Mr.  ReeTes'  Hist,  of  the  Law.] 
I  observed,  that  the  law  distinguishes  between  a 
sumpsil  and  a  special  assumpsit ;  for  though 
inomination  of  actions  on  the  case,  and  the  party 
damages  alike  in  both ;  yet  the  first  seems  to  be 
id  will  lie  in  no  case  but  where  debt  will  lie;(c) 
idertaking,  or  collateral  promise  to  discharge  the 
,  a  special  assumpsit  must  be  brought, 
'(e)There  is  no  foundation  for  this  proposition.  It  is  much 
at  where  debt  lies  an  action  on  the  case  onght  nof  to  be 
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(A)  In  what  Cases  Asmimpstt  is  the  proper  Action* 

bioaght*'  And  that  was  the  point  relied  upon  in  8Iade*s  case,  4  Co.  99;  bat  the  mle 
then  settled  and  followed  ever  since  is,  *^That  an  action  of  assumptit  will  lie  in  many 
cases  where  debt  lies,  and  in  many  where  it  does  not  lie.  Per  Ld.  Mansfield,  3  Burr. 
1008.]  II  Debt  does  not  lie  against  an  executor  on  a  simple  contract  of  the  testator,  ex- 
cept in  the  Exchequer,  but  asaumpsit  lies  in  such  case;  see  Barry  ▼.  Robinson,  1  New 
R.  293.  The  objection,  howerer,  to  an  action  of  debt  can  only  be  taken  on  demurrer, 
5  Taunt.  665;  1  Marsh.  280;  and  see  1  Will.  Saund.  216,  b,  fwtis.  And  where  some  of 
several  instalments  of  a  debt  are  due,  it  seems  assumpnt  lies,  though  not  debt.  Rudder 
T.  Price,  1  H.  Black.  547 ;  and  see  2  Bos.  Si.  Pull.  429.|| 

■ 

Under  this  Head  we  will  consider, 

(A)  In  what  Cases  an  Assumpsit  is  the  proper  Action. 

(B)  What  Words  create  sufficient  Certainty  in  a  Promise. 

(C)  What  is  a  sufficient  Consideration  to  create  an  Assumpsit 

(D)  Where  the  Consideration  shall  be  said  to  be  executed  or  continuing. 

«^'  (E)  Where  the  Promise  shall  be  void,  the  Consideration  being  against  Law. 

i  "V'  (F)  Where  the  Consideration  and  Promise  shall  be  said  to  be  sufficiently  set 

^^  forth  and  averred. 

^\  fi{0)  Where  Indebitaiua  jStaiumpnt  lies   and  where  the  Declaration  must  be 

•"    '*  special.gr 

(H)  What  may  be  pleaded  as  a  good  Discharge  and  Performance  of  the  PromiBe. 


9r    «    ♦ 


t 


V    / '  (A)  In  what  Cases  an  Assumpsit  is  the  proper  Action, 

If  a  and  B,  having  dealings  with  each  other,  make  up  their  aocounts, 
and  B  is  found  in  arrear,  and  promises  to  pay  the  balance,  an  assumpsit 
lies  against  him,  and  A  need  not  bring  ^  writ  of  account  (a) 

Cro.  Jac.  69;  Yelv.  70,  S.  P.;   Roll.  Abr.  7,  S.  P.;   Roll.  Rep.  396;    Moor,  854; 
3  Black.  Com.  162.    ySSee  2  Caines,  298;  1  Johns.  Rep.  36;  1  Hen.  &  Munf.  574; 
•    ,  *  Hoyt  v.  Wilkinson,  10  Pick.  31 ;  Miller  v.  Watson,  7  Cowen,  39 ;  S.  C.  4  Wend.  867. 

Where  one  refers  the  examination  of  his  accounts  with  another  to  an  agent  of  his  own, 
^    .^  or  to  one  acting  as  a  mutual  agent,  a  promise  is  implied  that  he  will  pay  what  shall  be 

[     { ,  found  due.  Burden  v.  M'llhenny,  2  N.  &  M.  60.    Assumpsit  will  lie  against  a  bailiff 

^  -     H-  for  goods  on  a  general  promise  to  account   Canfield  v.  Merrick,  11  Conn.  425.   It  lies 

also,  in  Massachusetts,  by  one  partner  against  another,  on  an  implied  promise  to  ao- 
«.'•  ^  count.  Wilby  v.  Phinney,  15  Mass.  lie.g'    ||(6^  In  Com.  Dig.  ActtomqiantheCnef^Mm 

^  jSaumpsiU  (A),  1,  it  is  laid  down  that  aatumpnt  lies  wherever  an  account  would  lie,  and 

r    ";;;  the  case  of  Wilkin  v.  Wilkin,  I  Salk.  9 ;  Carth.  89 ;  Show.  71 ;  Comb.  140,  is  refened 

to.  This  was  an  action  for  not  accounting  for  goods  delivered  by  the  plaintiff  to  the 
defendant  for  sale,  and  the  defendant  pleaded  in  abatement  that  he  was  the  plaintiff's 
bailiff  for  sale  of  the  goods,  and  therefore  that  the  plaintiff  ought  to  have  brought  ao» 
count  against  him^— but  the  plea  was  held  bad  and  judgment  was  given  for  the  p&intifi^ 
though,  according  to  the  reports  in  Carthew,  Shower,  and  Comberoach,  Holt,  C.  J.,  ap- 
pears to  have  doubted  whether  aaaumprit  ought  to  be  broug^ht,  by  reason  of  tiie  inoonvo* 
nience  of  submitting  long  accounts  to  the  jury;  and  Chief  Baron  Gilbert,  Law  Svid. 
192,  expressly  says,  **0n  indddiatua  no  evidence  can  be  given  of  an  account  curreof, 
because  such  examination  would  be  too  tedious  on  issues,*'  and  this  was  so  held  by  the 
B.  R.  23  Car.  2 ;  in  Lincoln  v.  Parr,  2  Keb.  R.  781.  And  in  a  modem  niai  pnu$  case, 
Scott  V.  Mackintosh,  2  Campb.  238,  where  the  account  had  been  running  several  yean, 
and  consisted  of  several  thousand  items.  Lord  Ellenborough  held  that  aeoouni  was  die 
proper  remedy,  and  the  defendant  refusing  a  reference,  the  plaintiff  was  nonsuited. 
However,  in  a  subsequent  oase,  Tomkins  v.  Wiltshire,  5  Taunt  431 ;  1  Marsh.  115,  the 
Court  of  Common  Pleas  held  that  asiumpnt  lies  for  the  balance  of  an  account,  however 
numerous  the  items,  and  Gibbs,  C.  J.,  said,  "  the  use  of  the  action  of  account  was  when 
the  plaintiff  wanted  an  account  and  could  not  give  evidence  of  his  demand  without  it** 
And  in  Arnold  v.  Webb,  5  Taunt  432,  note  (a),  Dampier,  J.,  held  the  same  opinion  ai 
Am  PnW.D  yd  See  Wilby  v.  Phinney,  15  Mass.  Rep.  116;  Brigham  v.  Eveleth,  9  Mass. 
Rep,  538 ;  Bond  v.  Hays,  12  Mass.  Rep.  34 ;  Fanning  v.  Chadurch,  3  Picker.  420;  Brinlef 
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(A)  In  what  Cases  Assumpsit  is  the  proper  Aetion* 

T.  Knpper,  6  Picker.  179 ;  Johnson  t.  Ames,  lb.  33CU  Haskell  ▼.  Adams,  7  Picker.  59 ; 
Manfora  r.  Brown,  6  Cowen,  475.  ^ 

So,  if  A  gives  money,  (a)  or  delivers  goods  to  B  to  merchandise 
therewith,  and  B  promises  to  render  an  account,  assumpsit  lies  on  this 
express  promise,  as  well  as  account 

Salk.  9,  pi.  9.  (a)  Where  it  was  objected  that  a  sam  of  money  given  to  merchandise 
with,  could  not  be  demanded  of  the  party  as  a  duty  till  he  had  neglected  or  refused  to 
apply  it  according  to  the  trust,  held,  that  it  was  aided  after  yerdicL  Salk.  9,  pi.  2.  ||But 
the  action  does  not  Ue  in  such  case  until  demand  made,  and  the  statute  of  limitations 
only  runs  from  the  demand,  though  after  a  long  period  has  elapsed  a  demand  may  be 
presumed.  Topham  v.  Braddick,  1  Taunt  572. ||  If  a  man  receives  a  sum  of  money  to 
lay  oQt  to  a  particular  use,  and  lays  out  part  of  accordingly,  an  action  of  account  only 
lies;  but  if  no  part  of  it  is  laid  out,  an  eutumpni  lies.  2  Show.  301,  pi.  304.  Ruled  on 
eTideoce  by  Justice  Jones,  in  the  absence  of  the  chief  justice.  Vide  head  of  JeeoutU. 

So  if  a  tenant,  being  in  arrear  for  rent,  settles  an  account  of  the  arrears 
with  his  landlord,  and  promises  to  pay  him  the  sum  in  which  he  is  found 
in  arrear,  an  assumpsit  lies  on  this  promise. 

Roll.  Abr.  9 ;  Bro.  Jceouni,  81 ;  Raym.  211 ;  2  Keb.  813 ;  Vide  Style,  131, 283 ;  Cro. 
Jac.  603.  A  diversity  where  the  account  was  for  rent  alone,  and  where  for  that  inter 
aHof  and  vide  Allen,  73 ;  Style,  473 ;  2  Lev.  110 ;  Vent  268,  where  it  is  said,  that  th^ 
Mcoont  alters  the  nature  of  the  debt.    ^  Bell  v.  Ellis,  1  Stew.  &  Port.  294. 0 

But  if  the  obligor  in  a  bond,  without  any  new  consideration,  as  for- 
bearance, &c.,  promises  to  pay  the  money,  an  assumpsit  will  not  lie,  but 
the  obligee  must  still  pursue  his  remedy  by  action  of  debt.  (A) 

Roll.  Abr.  8  ;  Hutt  34 ;  Cro.  Eliz.  240,  seems  corUrd,  [(6)  Wherever  a  man  resorts 
to  a  hi^er  secnrity,  the  law  will  not  raise  an  at9umptiU    Toussaint  v.  Martinnant, 

3  Term  R.  100.  yS  4  Cranch,  239;  Young  v.  Preston,  oee.  But  see  D*Utrichtv.  Melchior, 
IDall.  428;  Weaver  v.  Bentley,  1  Caines,  47;  3  Johns.  Rep.  509;  Joyce  v.  Ryan, 

4  Gieenleaf,  101;  Phelps  v.  Decker,  1 0  Mass.  267 ;  Richards  v.  Kelland,  lb.  239 ;  San- 
ger V.  Cleveland,  lb.  415 ;  Andrews  v.  Montgomery,  19  Johns.  Rep.  162;  Gale  v.  Nixon, 
6  Cowen,  445 ;  Willoughby  v.  Spear,  4  Bibb,  397.  g^  So  a  promise  by  a  defendant  to 
pay  a  judgment  debt  obtained  against  him,  in  consideration  that  the  plaintiff  would  stay 
execution  thereon,  is  no  ground  for  an  auumpnt^  for  it  is  turning  a  judgment  debt  into 
a  debt  upon  simple  contract.  /0  Assumpsit  will  not  lie  against  executors  on  their  promise 
to  perform  a  covenant  made  by  their  testator;  the  proper  remedy  is  an  action  of 
ooTeoant.  Landis  v.  Urie,10  S.  k  R.  316.  ff  But  the  promise  would  be  sufficient  if  made 
bya  third  person.    Anon. Cowp.  129.    /SSee  2  Caines,  246,  Livingston  v.  Hastie.^ 

I  The  assiffnee  of  a  Scotch  bond  may  sue  in  aaaumptU  on  it  against  the  obligor.  Innes  v* 
)onlop,  8  Term  R.  595.||  Auumont  may  be  mamtained  on  an  expreu  promise  to  pay 
the  balance  found  due  on  the  settlement  of  accounts  upon  the  dissolution  of  a  partner 
Aip,  notwithstanding  a  covenant  in  the  articles  of  copartnership  to  account  and  pay  the 
balance,  and  that  notwithstanding  movt  of  the  items  in  such  settlement  relate  to  partner- 
ahip  transactions.  Foster  v.  Allanson,  2  Term  R.  479 ;  Moravia  v.  Levy,  lb.  483,  notes. 
I  But  where  the  master  of  the  plaintiff's  vessel  as  their  agent  entered  into  a  charter-party 
ander  seal  with  the  defendant,  which  stipulated  for  delivery  of  certain  goods  to  the 
house  in  which  defendant  was  a  partner,  at  a  certain  freight,  it  was  held  that  the  plain- 
^  on  delivery  of  tiie  goods  could  not  sue  the  defendant  in  atnnnpiit  for  the  freight, 
aioce  their  remedy  was  on  the  charterpar^.  Shack  v.  Anthony,  I  Maule  &  S.  573 ;  and 
see  RAidall  y.  Lynch,  12  East,  179.  Where,  however,  the  plaintiffs  by  eharterparty 
agreed  to  let  a  vessel  to  the  defendants  for  a  certain  vovage  for  eight  months,  to  com* 
mence  from  her  sailing  from  Gravesend,  and  covenanted  that  she  should  proceed  to  any 
port  in  the  Channel  to  take  in  goods,  and  afterwards  it  was  agreed  by  parol  that  she 
ahoald  load  in  the  Thames,  and  that  the  freight  should  commence  from  her  clearing  out- 
wards at  the  custom-house,  it  was  held,  that  the  freight  from  her  clearing  till  her  sailing 
/hxn  Gravesend  might  be  recovered  in  anumpsit,  since  the  parol  contract  was  distinct 
from  the  eharterparty,  and  to  be  performed  anterior  to  it  in  time.  White  v.  Parkin, 
12  East,  578.     Where  the  wife  entered  into  a  contract  under  seal  without  any  anthoiity 


from  her  husband,  hiring  the  plaintiff  as  her  servant  on  a  voyage,  and  stipulating  to  pay 
her  paaaage  home  to  Engkind,  it  was  held,  that  as  the  deed  did  not  bind  the  husband,  he 
mif^t  be  sued  by  the  plaintiff  in  auumptit  for  the  passage-money.    White  v.  Onylery 

2L 


■  •    .■  :   ji 

L  '  '      ^A  ■    f&^ 


I- 


r 

I 
i 


> 


398  ASSUMPSIT. 

(A)  In  what  Cases  Assampsit  is  the  proper  ActioD. 

6  Tenn  R.  176.||  And  the  mere  t^ing  of  a  pledge  hy  the  lender  of  money  for  his  se- 
curity, will  not  preclude  him  from  resorting  to  an  assumpsit ;  for,  to  discharge  the  per- 
son of  the  borrower,  there  must  be  a  special  agreement  to  stand  to  the  pledge  only. 
South  Sea  Company  v.  Duncomb,  2Stra.  919.  Where  the  obligor  of  a  respondentia 
bond  by  endorsement  thereon  agreed  to  pay  it  to  any  assignee,  it  was  determined  that  the 
assignee  might  maintain  a  general  assumpsit  for  it.  F enner  y.  Mearcs,  2  Black.  R.  1269.] 
II  See  Lord  Kenyon*s  observations  questioning  this  decision,  1  East,  104,  which  was 
also  doubted  by  Lord  Ellenborough,  see  14  East,  587,  fi^to.||  ^See  also  Munro  v. 
Perkins,  9  Picker.  298;  Hoyt  y.  Wilkinson,  10  Picker.  31;  Arnold  y.  Hickman, 
6Munf.  15.gr 

So  if  a  man  leases  for  years,  reserving  rent,  an  assumpsit  will  not 
^lie,  because  it  savours  of  the  realty. 

Roll.  Abr.  7.  So  though  the  lease  be  determined.  Roll.  Abr.  7.  Qu,  If  there  be  an  ex- 
press promise  to  pay  the  rent  ?  and  yide  Cro.  Car.  343 ;  Style,  463 ;  Sid.  279 ;  2  Keb.  8 ; 
Ley.  179,  and  3  Ley.  150,  where  it  is  resolyed,  that  on  an  express  promise  (where  there  is 
_  no  deed  executed  under  seal)  assumpsit  will  lie,  but  not  on  a  promise  in  law.  Vide  Roll. 

9  *^  Abr.  8,  where  it  is  held  clearly,  that  an  assumpsit  will  lie  on  a  promise  to  pay  a  sum  in 

^    J^  ^oss.    /S  On  an  express  agreement  to  pay  rent  at  the  time  of  the  demise,  assumpsit  lies. 

^^«^  Bell  y.  Ellis,  1  Stew.  &  Port.  294.    In  a  case  where  a  lease  was  cancelled  by  consent  of 

^^  the  parties,  who  agreed  orally  Uiat  the  lessee  should  occupy  on  the  terms  of  the  lease, 

4,  l:1L  it  was  held  assumpsit  might  be  maintained  for  the  rent.    Sibley  y.  Brown,  4  Pick.  139.^ 

.  -x^  [Where  the  demise  is  not  by  deed,  the  landlord  is  empowered  by  stat.  1 1  6.  2,  c.  19,$  14,* 

^    *'^  to  bring  the  action  for  the  use  and  occupation;  and  if  in  eyidence  on  the  trial,  any  parol 

**  demise,  or  any  agreement  (not  beinff  by  deed)  whereon  a  certain  rent  was  reseryed,  shall 

appear,  the  plaintiff  shall  not,  therefore,  be  nonsuited,  but  may  make  use  thereof  as  an 
eyidence  of  the  quantum  of  damans  to  be  recoyered.     Before  the  above  statute  was 
passed,  it  was  holden  that  this  action  was  maintainable  for  use  and  occupation,  where 
^      'H  there  was  no  stipulation  for  any  express  rent.     Mason  y.  Wetland,  Skm.  238,343; 

k     '^  S.  C.  in  3  Mod.  73  by  the  name  of  Mason y.  Beldham.    It  seems,  from  the  argument, 

though  not  directly  stated  by  the  reporters,  that  there  was  a  demise  by  deed  in  this  case, 
"^*  but  no  particular  rent  reserved.]     {The  landlord  may  have  this  action  against  his  lessee, 

though  the  latter  does  not  himself  hold  and  occupy  the  land,  but  permits  a  third  person 

to  occupy  it.  8TermR.  327,  Bull  y.Sibbs.}  ||Seetit./{fnt,(K).||  ^  See  Hayes  and  Acre, 

Cam.  &  Nor.  19 ;  Shattuck  y.  Ransom,  2  Aikin,  253 ;  Osgood  y.  Dewey,  13  Johns.  Rep. 

240;  Abeel  y.  Radcliff,  lb.  297;  Bancroft  y.  Wardwell, lb.  489;  Fealherstonhaugh  t. 

Bradshaw,  1  Wend.  134 ;  Williams  y.  Sherman,  7  Wend.  109 ;  Henwood  y.  Cheeseman, 

^     .  3  Serg.  &  R.  500 ;  M'Gunnagle  y.  Thornton,  10  Serg.  &  R.  502 ;  Eppes  y.  Cole,  4  Hen. 

^     *    '  &  Mun.  161 ;  Sutton  y.  Mandeville,  1  Mnnf.  407;  Butler  y.  Cowles,  4  Ohio  Rep.  205 ; 

^*     ",  3  Ohio  Rep.  264.  g^ 

S^  *This  statute  seems  to  have  escaped  the  recollection  of  the  late  Vinerian  professor, 

-^  in  his  comment  on  this  species  of  actions.    See  3  Wooddes,  152, 153. 

'  If  A  is  possessed  of  a  term  for  years  in  certain  lands,  under  a  certain 

rent,  the  inheritance  whereof  is  in  the  wife  of  B,  and  C,  in  consideration 
that  B  will  procure  A  to  assign  this  lease  to  him,  assumes  and  promises 
that  he  will  pay  the  rent  to  B  during  the  remainder  of  the  said  term ; 
if  B  accordingly  does  procure  A  to  assign,  and  the  rent  afterwards  arrear, 
B  upon  this  promise  may  have  an  action  against  G  in  his  own  right, 
notwithstanding  the  rent  grew  due  in  the  right  of  his  wife. 

Leon.  43.  y8  When  a  guardian  leased  his  ward*s  land  for  a  jear,  and  the  ward  died 
pending  the  lease,  it  was  held  that  the  heir  could  not  recoyer  rent  which  accrued  before 
the  wara's  death,  either  on  an  express  or  implied  contract.    Willes  y.  Cowles,  4  Conn. 

182.  g' 

If  in  an  action  on  the  case  the  plaintiff  declares  quod  locasset  to  the 
defendant  a  certain  warehouse,  the  defendant  promised  to  pay  8*.  for 
every  week  he  occupied  the  same,  and  avers  that  he  occupied  the  same 
for  twenty-seven  weeks,  and  had  not  paid,  &c.,  the  action  lies,  for  this 
is  not  a  rent,  but  a  mere  promise  in  consideration  of  the  occupation. 

Cro.  Jao.  598. 
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ASSUMPSIT.  399 

Cases  ABiumpsit  is  Ihe  proper  Action. 
assesses  a  fine  upon  a  copyholder  for  his  ad- 
tecutor  upon  the  assumpsit  in  law  may  bring 
i  it  depends  not  upon  the  inheritance,  but  is 
idged  by  three  judges  against  Holt,  C.  J.,  who 
y  arising  out  of  an  inheritance,  custom,  and 
e  thrust  into  a  declaration  in  an  assumpsit. 
nd  Ganet,  3  Mod.  S39,  S.  C. ;  1  Show.  35,  S.  C. ;  Carth. 
er,3Burr.  1717;  Whilfield  t.  Hunt,B.R.i  Hil.34G.3{ 
oe.  &  Pull.  346.11 

mpsil(a)  lies  for  money  due  by  custom  for 
a  special  verdict,  by  which  it  was  found,  that 
lue  by  custom,  but  that  there  was  no  expieas 

a  and  G017;  Garth.  93,  S.  C,  cited  as  good  law,  though 
the  inhetilance  of  the  lord  mayor:  but  pa-  Holt,  it  aiisea 
Vent.  399,  S.  C,  adjudged ;  though  objected,  the  ci 


larliameot,  and  bo  this  ib  a  duty  by  record.    An  aBeignee 
win  lie  for 


ma;  bring  an  auumprit  and  yet  the  debt  ii 


'rimlet,  3 

ial  demurrer.]   £S.  P.  Bear  Camp  K 

jor  of  Baltimore  t.  Howard,  6  Har.  &  Johns 

80:  Same  T.  DugBn,Ib.  499.^    |jSee4  Maule&'S.aSS; 

4  Bam.  &  A.  268 ;  and  indebitatus  auumptit  will  lie  for 

e,  6  Barn.  &C.  385.11 

it  is  maintainable,  where  the  demand  arises  by 
its  act  of  pariiament. 

Dougl.  403,  nr^uCTuJ. ;  BelW.  Bnrrowa,  C.  B.  E.  5  6. 3; 
nnR.  130-0  ^5MaM.80,497;  9John.S17i  1  Caines, 
I  John.  238;  10  Mass.  36;  iBlackf.  360;  4Venn.5M; 
.40;  7MaEB.  103;  SMass.  138;  14Maa8.386.^ 

psil  hes  against  the  assignees  of  a  bankrupt  for 
n  order  of  the  commissioners  for  a  dividend. 


mpsit  does  not  lie  (nor  indeed  any  action)  to 
e  paid  by  an  interiocutory  order  of  an  inferior 
iant  may  not  be  hahle  to  an  attachment  in  the 
ng  them ;  for  no  general  duty  arises  from  such 
tirely  to  the  control  of  the  court  making  it. 
lack.  34S. 

^mselves  by  agreement  to  obey  the  orders  of  a 
psit  lies  on  such  agreement. 

Pull.  482.y    ^Wamerv.  Boggs,  ISJohn,  Rep.a33.j^ 
ipsit  may  also  be  maintained  on  the  judgment 
t  stating  the  original  cause  of  action, 
.  4,  in  not]    )1  Camp.  353 ;  3  Camp.  503.1]    ^Buttrick 

Attiimjttit  will  not  lie  od  a  judgment  obtained  in  ft 
r,  I  Bibb,  361 ;  Andrews  v.  Montgomery,  19  John.  163; 
Brodie  T.  Bickley,  3  Rawle,  431 ;  but  see,  cordra,  Hub- 
Nor  of  a  judgment  of  a  court  in  the  same  state.  Vail  t. 
in  a  judgment  of  a  justice  of  tbe  peace.     Bain  v.  Hnnl, 
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ASSUMPSIT. 


(A)  In  what  Cises  Assumpsit  is  the  proper  Aetion. 

II  But  not  on  a  judgment  by  default  in  a  court  in  one  of  the  colonies, 
where  it  appears  on  the  face  of  the  proceedings  that  the  defendant  was 
only  sunmioned  by  nailing  a  copy  of  the  declaration  on  the  court-house 
door,  it  not  appearing  that  the  defendant  had  ever  been  present  within 
the  jurisdiction  of  the  comt. 

Buchanan  y.  Rucker,  9  East,  R.  192 ;  Caran  v.  Stewart,  1  Stailc  R.  525. 

It  is  now  settled  that  assumpsit  lies  on  a  judgment  of  the  superior 
courts  of  Ireland,  since,  notwithstanding  the  union  of  the  two  kingdoms, 
such  judgment  has  not  the  force  and  effect  of  a  record  in  England. 
Harris  y.  Saunders,  4  Bam.  &;  C.  411 ;  and  see  5  East,  473 ;  3  Taunt  85.|| 
[Debray,  an  officer,  drew  a  biU  on  the  agent  of  a  regiment,  payable 
out  of  the  first  money  which  should  become  due  to  him,  on  account  of 
arrears  or  non-effective  money.  The  agent  did  not  accept  the  bill,  but 
marked  it  in  his  book,  and  promised  to  pay  when  effects  came  to  hand. 
Debray  dyhig  before  the  bill  was  paid,  his  administratrix  was  allowed 
to  maintain  an  action  for  money  had  and  received  against  the  agent, 
Lord  Mansfield  considering  it  as  an  assignment  for  valuable  considera- 
tion with  notice  to  the  defendant. 

Debray  v.  Adair,  Sittings  af^r  Easter,  4  G.  3,  cited  in  4  Term  R.  343.    0  Peyton  T. 
Hullet,  1  Caines,  363,  379;  Hatch  v.  Brooks,  2  Mass.  Rep.  293.gr 

An  indebitatus  assumpsit  will  not  lie  for  money  lent  to  a  third  per- 
son at  the  request  of  the  defendant. 

/gSee  Perkins  v.  Dunlap,  5  Greenleaf,  368.gr  Marriot  y.  Lister,  2  Wils.  141 ;  Botcber 
T.  Andrews,  1  Salk.  33. 

{It  lies  for  money  paid  by  one  person  for  another  at  his  request,  or  in 
consequence  of  being  compellable  by  law  to  pay  it  for  him.  But  a  man 
cannot,  by  a  voluntary  payment  of  the  debt  of  another  without  his  con- 
sent, make  himself  that  man's  creditor,  and  recover  from  him  the  amount 
of  the  debt  so  paid. 

8  Term,  308,  610;  3  East,  692;  2  John.  Rep.  313;  3  John.  Ren.  434;  1  Ma8S.T. 
Rep.  139.  See  6  East,  392.  A  surety  may  recover  from  his  principal,  though  the  money 
was  paid  on  a  usurious  contract  entered  into  by  the  principal,  a^d  which  he  miffht  have 
avoided.  1  Mass.  T.  Rep.  139.  A  surety,  who  gives  a  new  security  for  the  debt  by  bond 
and  warrant,  which  is  accepted  in  satistaction,  cannot  then  sue  the  principal  as  for  so 
much  money  paid,  3  East,  169,  Taylor  v.  Hi^gins.  In  Barclay  v.  Gooch,  however, 
Lord  Kenyon  ruled,  that  a  promissory  note  so  given  and  accepted  was  the  same  as  pay- 
ment, and  the  surety  recovered  on  such  a  count.  And  a  new  trial  was  refused.  3  Esp. 
Rep.  571. 

A  Stranger  whose  goods  are  distrained  on  the  premises  for  rent,  and 
who  is  obliged  to  pay  it  to  redeem  them,  may  maintain  this  action 
against  all  the  lessees,  (they  having  covenanted  to  pay  the  rent,)  though 
two  of  them  had  assigned  with  the  knowledge  of  the  stranger  to  the 
third,  and  he  is  the  only  one  in  possession. 

8  Term,  308,  Exall  v.  Partridge.  See  3  John.  Rep.  313,  Tom  v.  Goodrich. 

This  action  lies  also  for  a  contribution,  if  one  of  two  joint  debtors 
pays  the  whole  debt  But  no  contribution  can  be  claimed  between  joint 
wrongdoers.  If  the  damages  recovered  against  two  defendants  in  an 
action  for  a  tort  be  levied  upon  one,  he  cannot  recover  a  moiety  from 
the  other. 

8  Term,  186,  Merryweather  v.  Nixan ;  3  John.  Rep.  369,  Rose  v.  Oliver.  It  lies  also 
for  contribution  between  co-sureties  and  partners ;  but  the  remedy  is  usually  by  bill  in 
equity.  See  3  Bos.  &  Pull.  368,  Cowell  v.  Edwards;  lb.  370,  Deering  v.  The  Eari  of 
Winchelsea ;  5  Yes.  J.  793,  Wright  v.  Hunter;  1  East,  330,  Birkley  v.  Presgnve.^ 


ASSUMPSIT.  401 

(A)  In  what  Cases  Assumpsit  is  the  proper  Aotion. 

If  a  man  by  grant  of  the  king  hath  fines  pro  liceniii  concordandij 
and  one  will  not  pay  a  fine,  be  may  have  an  indebitatus  assumpsit 
for  it 

3  Leon.  179;  8  Vent  175,  S.  C.  cited. 

Neither  debt  nor  a  general  indebitatus  assumpsit  will  lie  against  the 
acceptor  of  a  bill  of  exchange,  for  his  engaging  is  but  a  collateral 
promise,  on  which  a  special  action  on  the  case  lies,  founded  on  the  cus- 
tom of  merchants:  {a)  but  debt  on  a  general  indebitatus  maybe  brought 
against  the  drawer,  (A)  as  for  money  received  for  the\ise  of  the  party. 

Hand.  485, 486,  and  per  Hale,  if  debt  lay,  an  indebitatus  wonld  lie.  Brown  t.  London, 
1  Mod.  S85;  1  Vent.  153,  S.  C. ;  1  Freem.  14,  S.  C. ;  1  Ley.  398,  S.  C. ;  3  Keb.  696, 
713, 758,  833,  S.  C. ;  Hard's  case,  Salk.  33,  S.  P.  agreed ;  3  Lutw.  1594,  S.  P.  agreed. 
]{a)  Bat  it  is  now  settled  that  debt  will  lie  by  the  drawer  of  a  bill  against  the  acceptor, 
where  the  bill  is  payable  to  the  drawer,  or  bis  order,  and  accepted  for  value  received. 
Priddy  V.  Henbrey,  I  Bam.  &  Q.  674;  and  so  by  the  payee  of  a  note  against  the  maker 
(or  Taloe  received.  Bishop  v.  Young,  3  Bos.  &  Pull.  78.||  [(6)  Hodges  v.  Stewart,  Salk. 
125 ;  13  Mod.  347,  S.  C . ;  Skin.  346.  fi  Ellis  v.  Wheeler,  3  Picker.  18 ;  WUd  v.  Fisher, 
4  Picker.  431.^  Morg.  Prec.  548,  a  declaration  by  administratrix  of  payee  against 
*  drawer  of  a  promissory  note.  So  Ld.  Mansfield  held,  that  it  may  be  brought  by  an  en- 
dorsee against  the  person  who  endorsed  it  to  him.  Kissebower  t.  Tims,  B.  R. ;  £L  33, 
G.3j  Bailey,  47.] 

Also,  if  A  delivers  money  to  B  to  pay  over  to  C,  and  gives  C  a  bill  of 
exchange  drawn  upon  B,  and  B  accepts  it,  C  may  have  an  indebitatus 
assumpsit  agauist  B  as  having  received  money  to  his  use,(c)  but  must 
not  declare  only  on  the  bill  of  exchange  accepted,  (rf) 

See  3  Term  R.  183;  Vent.  153.  (e)  So  if  goods  are  received.  Roll.  Abr.  33.  Vide 
ttt  Merchant  and  Msrehandiee.  D((Q  This  last  point  is  not  supnorted  by  the  case.  Vent 
153,  and  there  is  no  reason  why  G  in  such  case  should  not  aeclare  on  the  acceptance 

aloDe.ll 

{Where  an  agent  receives  goods  from  another  agent  of  the  same  per- 
son, on  condition  to  pay  B  (who  is  ignorant  of  the  arrangement  and  is  a 
creditor  of  the  principal)  a  certain  sum  out  of  the  first  proceeds  thereof, 
which  is  afterwards  approved  by  the  principal,  and  th^  goods  are  sold ; 
B  may  have  an  action  for  money  had  and  received  against  the  agent, 
notwithstanding  the  principal  had  previously  assigned  the  goods  to  C, 
but  without  the  knowledge  of  the  agent,  B  may  affirm  the  trust  created 
foT  his  benefit,  though  without  his  Imowledge,  and  enforce  its  execution. 

1  John.  Ca,  305,  Neilson  y.  Blight;  4  Dall.  379,  Sharpless  t.  Welsh,  S.  P.}    /0See 
also  17  Mass.  Rep.  400,  575;  9  Mass.  Rep.  373;  13  Johns.  Rep.  376.  @r 

[A  being  indebted  to  B  for  brokage,  and  B  indebted  to  C  for  money 
lent,  B  gives  an  order  to  A  to  pay  C  the  money  due  from  A  to  B,  (the 
order  not  expressing  how  much,  the  quantum  being  then  unascer- 
tained ;)  whereupon  C  lends  B  a  further  sum ;  the  order  was  afterwards 
accepted  by  A.  It  was  holden  by  Lord  Loughborough,  C.  J.,  Gould 
and  Heath,  J.,  Wilson,  J.,  dissentiente^  that  C  might  maintain  an  action 
for  money  had  and  received  to  his  use  against  A:  but  the  whole  court 
concurred  in  thinking  that  an  action  could  be  maintained  on  the  insimul 
computasset, 
Israel  ▼.  Douglas,  1  H.  Black.  R. 339.]    ^See  1  East,  103 ;  3  East,  Hl.gf 

HSo  also  where  the  bankers  at  whose  shop  a  bill  was  accepted  paya- 
ble, received  from  the  acceptor  the  amount,  in  order  to  take  up  the  bill, 
Voi^  I. — 51  2  L  3 
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40fi  ASSUMPSIT. 

(A)  In  wlietCaaes  AMompnt  is  the  proper  Actien. 

it  iras  held  that  this  money  was  money  had  and  received  to  the  use  of 

the  holder,  and  that  he  might  sue  for  it  in  assumpsit  against  the  banker. 

De  Bernales  ?.  Fuller,  14  East,  590,  note  (a) ;  and  see  Kilsby  t.  Williams,  5  Ban. 
&  A.  815.11 

So  also  where  the  defendants  were  indebted  to  T  and  Co.,  and  T  and 
Co,  were  indebted  to  the  plaintiffs,  and  T  and  Co.  enclosed  to  the  plain- 
tiffs the  defendant's  account  current,  with  a  memorandum  at  foot  trans- 
ferring to  the  plaintiffs  the  balance  due  from  the  defendants ;  and  a 
correspondence  then  took  place  between  the  plaintiffs  and  defendants 
which  ended  in  the  defendants  giving  the  plaintiffs  a  promissory  note 
for  the  balance  due,  payable  in  three  months,  unless  otherwise  provided 
fbr  by  an  arrangement  with  Mr.  S.;  no  arrangement  having  taken 
place,  and  the  three  months  being  elapsed,  it  was  held  that  the  balance 
was  recoverable  by  the  plaintiffs  as  money  had  and  received  to  their 
f^*.^  use. 

*    '1^  Wilson  ▼.  Coupland,  5  Bam.  &;  A.  328.     )8See  Dickson  t.  Cunningham,  Martio  k 

^'--Z  Yerger,  203 ;  Lang  v.  Fisk,  2  Fairf.  386.  gf 
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But  if  the  holder  of  the  money  never  assents  to  the  appropriation  of 
f  "^  „  it  to  the  use  of  the  third  party,  such  party  cannot  recover  it  as  money 

had  and  received,  since  there  is  no  privity  between  him  and  the  defend- 
ant. Thus,  where  the  defendants  had  received  bills  from  A  B,  with 
directions  to  apply  the  produce  to  pay  his  creditors,  and  amongst  others 
the  plaintiff,  on  their  producing  letters  of  advice  from  A  B,  and  to  mark 
•^--'  the  sums  paid  to  each  creditor  on  the  back  of  his  bill ;  and  tlie  plaintiff, 

before  the  bills  became  due,  produced  to  the  defendants  his  letter  of  ad- 
vice, and  offered  an  indemnity  if  they  would  endorse  one  of  the  bills ; 
but  the  defendants  refused  to  do  so,  or  to  act  upon  the  letter,  admitting, 
however,  the  receipt  of  it,  and  that  the  plaintiff  was  the  person  men- 
tioned :  it  was  held  that  the  plaintiff  could  not  recover  his  debt  from  the 
^    \  ^  defendants  aj  money  received  to  his  use,  since,  as  the  defendants  had 

J  V . ,  never  assented  to  the  terms  of  the  letter,  the  money  remained  the  pro- 

perty of  the  remitter,  and  there  was  no  privity  between  the  defendants 
and  the  plaintiff. 

Williams  y.  Everett,  14  East,  582;  Wharton  ▼.  Walker,  4  Barn.  &;  C.  163 ;  and  see 
X^   --^  Yates  v.  Bell,  3  Barn.  &  A.  643;  Grant  y.  Austen,  3  Price,  58 ;  Scheie^  v.  DuiieU 

^  2  Bos.  &  Pull.  540.   /6To  support  this  action  no  privity  of  contract  is  requisite  between 

the  parties,  except  that  which  results  from  one  man^e  havinffanotfaer^s  money,  ivbich  he 
has  no  right  in  conscience  to  retain.  Mason  v.  White,  17  Mass.  563;  Hall  v.  Maiston, 
17  Mass.  579 ;  Dickson  y.  Cunningham,  Mart  &  Yerg.  231 ;  Eagle  Bank  t.  Smith, 
5  Conn.  71.  g' 

And  where  the  defendants,  who  had  received  money  to  take  up  a  bill, 
called  on  the  holder  for  that  purpose,  but  the  bill  was  not  then  in  theii 
hands,  being  sent  back  protested  to  prior  endorsers,  and  the  defendants 
having  received  fresh  orders  refused  to  pay  the  bill  when  afterwards 
presented ;  the  court  held  that  they  were  not  Hable  to  the  holder  in  an 
action  for  money  had  and  received,  since  the  mere  calling  to  take  up  the 
^  bill  did  not  prevent  their  making  a  new  appropriation  of  the  money. 

Stewart  v.  Fry,  7  Taunt.  339,  and  that  a  deposit  of  money  to  take  up  a  bUl  may  be 
countermanded,  see  Whitfield  7.  Savage,  2  Bos.  &  Pull.  277.  )S  Assumpsit  for  money 
had  and  received  in  general  lies  only  when  money  has  been  received  by  the  defendanL 
Beardsley  v.  Root,  1 1  John.  464 ;  IJ.  J.  Marsh.  544 ;  3  J.  J.  Marsh.  6 ;  6  J.  J.  Maislu 
681 ;  7  J.  J.  Marsh.  100 ;  3  Bibb,  378.  But  when  bank  notes  or  othcar  profKirtj  are  re- 
oeived  as  money,  the  aotton  will  be  sostUBed.  AiosUe  v.  Wilson,  7  Covren,  669 ;  Mann 
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▼.  Watte,  17  Maaa.  560;  Anne  ▼.  Aahlej,  4  Pick.  74 ;  Withenip  t.  HUl,  9  S.  &  R.  11 ; 
Wickli^  T.  DaTia,  1  J.  J.  Marah.  69;  Landerman  ▼.  LandermaD,  2  J.  J.  Marah.  599; 
SjNffks  ▼.  Slimpaon,  3  J.  J.  Marah.  110;  11  John.  464;  Boyd  y.  Losan,  Cooke,  394; 
Aandall  t.  Rich,  11  Maaa.  498;  Morton  t.  Chandler,  8  Greenl.  9;  Miller  t.  Miller, 
7  Pick.  133.  g' 

Where  the  creditor  has  once  given  an  order  to  his  debtor  for  payment 
of  his  debt  to  a  third  party,  he  cannot  afterwards  revoke  the  order,  if 
there  has  been  a  pledge  by  the  debtor  that  he  will  pay  the  debt  accord- 
ing to  the  order. 

Hod^n  T.  Anderaon,  3  Bam.  &  C.  843.  0The  aaaignment  of  a  book  debt  paaaee 
the  equitable  intereat  to  the  aasignee  immediately  on  the  aaaignment  Sterena  y.  Ste- 
Tens,  1  Ashm.  190;  Stockton  y.  Hall,  Hardin.  160;  Dix  y.  Cobb,  4  Maaa.  512.  But 
hk  Connecticut  the  aaaignment  ia  inyalid  asainat  the  creditora  of  the  aaaignor,  until  after 
aotioe  to  the  debtor.  Woodbridge  y.  Perkina,  3  Day,  364 ;  5  Day,  534.  g( 

But  if  the  debtor  has  not  given  such  pledge,  nor  paid  the  money  to 
the  person  in  whose  favour  the  order  is  given,  nor  passed  it  to  his  ac- 
count, the  creditor  is  in  time  to  revoke  the  order,  and  may  himself 
recover  the  money  from  his  debtor. 

Gibson  y.  Minet,  3  Bing.  7. 

In  an  action  by  the  holder  of  the  bill  against  a  party  having  received 
money  from  the  acceptor  to  take  it  up,  any  defence  may  be  set  up  by 
die  defendant  which  might  have  been  made  by  the  acceptor  if  the  action 
were  against  him. 
Redahaw  y.  Jackaon,  1  Camp.  373.) 

[An  action  for  money  had  and  received  will  not  lie  for  stock. 

Nigfatingal  and  othera  y.  Deyiame,  5  Burr.  2589 ;  3  Black.  R.  684,  S.  C.  g  Jones  y. 
BiinJey,  1  JSaat,  R.  1.]]  ;8  See  3  Maaa.  Rep.  368,  S.  P. ;  Morriaon  y.  Berkey,  7  Serg. 
k  R.  346.  But  a  negotiable  note  or  bill  of  exchange  giyen  and  receiyed  in  aatiafaction 
hi  the  debt  of  another,  will  aupport  a  count  for  money  paid.  lb.  See  Doebler  y.  Fiaher, 
14  Se^g.  &  R.  179 ;  Van  Oatrand  y.  Reed,  1  Wendell,  424 ;  Kiddie  y.  Debrutz,  1  Hayw. 
420;  Luckett  y.  Bohannon,  3  Bibb,  378;  Sheldon  y.  Wella,  4  Picker.  60.^ 

II  If  a  stakeholder  receive  country  bank  notes  as  money,  the  winner  of 
the  wager  may  recover  the  amount  in  assumpsit  for  money  had  and 
iBoeived,  fov  between  these  parties  the  notes  are  treated  as  money. 

Pickard  v.  Bankea,  13  Eaat,  30.||    /0See  3  Marah.  7 ;  17  Maaa.  560.  ^ 

An  insurance  broker  having  received  credit  in  account  with  the  under- 
writer for  a  loss  on  a  policy,  is  answerable  to  the  insured  for  money 
had  and  received,  though  no  money  is  actually  received  by  the  broker. 

Andrew  y.  Robinaon,  3  Camp.  199 ;  Wilkinaon  y.  Clay,  6  Taunt  110.    See  Rapp  y. 
Latham,  3  Bam.  &  A.  795.)    /0  See  Beardaley  y.  Root,  1 1  Johna.  Rep.  464.  ^ 

[Where  a  man  has  received  money  for  the  transfer  of  stock  to  bo 
made  at  a  certain  day,  and  fails  therein,  an  action  for  money  had  and 
leeeived  will  lie  against  him  for  the  difference-money,  or  damages 
sufllaiiied  by  not  transferring  the  stock  at  the  limited  time ;  but  in  such 
action  more  than  the  consideration-money  caimot  be  recovered. 
Dutch  V.  Warren,  t  Stra.  406 ;  3  Burr.  1011. 

Where  money  has  been  paid  on  a  contract  to  transfer  one  species  of 
stock,  and  the  party  contracting  to  do  so  transfers  another  species,  an 
action  for  money  had  and  received  will  lie  to  recover  back  the  whole 
consideration-money. 

Aboiu,  I  Stra.  407. 

/Ln  assumpsit  is  a  proper  form  of  action  where  there  has  been  an 
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express  warranty,  but  a  warranty  cannot  be  tried  on  a  count  for  money 
had  and  received  only^ 

Stuart  T.  WilkinB,  Dougl.  18 ;  Power  t.  Wells,  Cowp.  818.]  I  If  the  contract  is  re- 
scinded by  a  return  of  the  goods  and  acceptance  of  them  by  the  vendor,  then  the  money 
may  be  recovered  back  in  an  action  for  money  had  and  received ;  but  if  the  defendant 
has  not  accepted  back  the  goods,  or  done  any  thing  to  rescind  the  contract,  so  ^at  he 
has  a  right  to  try  the  question  of  warranty  and  breach,  then  the  declaration  must  be 
special  on  the  warranty,  Weston  v.  Downes,  Dougl.  23 ;  Towers  v.  Barrett,  1  Term  R. 
133;  Giles  v.  Edwards,  7  Terra  R.  181 ;  Hunt  v.  Silk,  5  East,  449;  Payne  r.  Whale, 
7  East,  274 ;  Levy  v.  How,  1  Taunt  65.||  /0Byers  v.  Bostwick,  2  Rep.  Const  Ct  75; 
Warner  v.  Wheeler,  1  Vermont  Rep.  159 ;  Chapman  v.  Shaw,  5  Greenleaf,  59 ;  Erertson 
T.  MHes,  6  Johns.  Rep.  138 ;  Raymond  v.  Bernard,  12  Johns.  Rep.  274.  fj 

The  plaintiff  declared  upon  an  indebitatus  assumpsit  for  20/.  quas 
ei  solvisse  debuisset  pro  denar.  per  ipsum  ad{a)  jocum  vocat.  chartat 
pictas  de  defendente  per  querent,  lucrat,  et  a4iquisit, ;  and  whether 
such  a  general  indebitatus  lay  for  money  won  at  play,  dubitatur^  upon 
^i  -TC'r  a  writ  of  error  in  Cam,  Scacc.  upon  a  judgment  by  default ;  and  though 

%:r^^,  a  case  was  cited  wherein,  in  B.  R.  32  Car.  2,  it  had  been  adjudged  that 

,  * '  V  such  action  lay,  and  the  greater  part  of  the  justices  now  inclined  to  be 

**  '^X  of  that  opinion ;  yet  some  of  them  said,  they  would  give  no  more 

'   ••  X  encouragement  to  such  actions  than  needs  must 

^   ^  ^  2  Lev.  118,  Eggleton  and  Lewin.    (a)  Where  an  indebitattu  was  brought  for  202.  won 

at  a  game  called  hazard,  2  Vent.  175,  it  was  adjudged  it  lay,  and  that  it  might  as  well 
as  if  pro  opere  and  labore.    Vide  Salk.  23,  and  tit  Gaming, 

An  indebitatus  assumpsit  lies  for  20/.  forfeited  by  the  ordinances 

and  constitutions  of  a  company,  for  not  serving  in  the  office  as  steward 

of  the  company,  according  to  a  by-law  by  them  made. 

2  Lev.  252,  Barber-Surgeons  of  London  and  Pelson,  adjudged  anon  demurrer.  |  See 
2  Maule  &  S.  53.1   ^See  5  Mass.  Rep.  801 ;  6  Mass.  Rep.  40;  2  Vermont  Rep.  393. gf 

' .   '^  ^  [It  lies  by  a  personal  representative  for  arrears  due  on  a  compositton 

;  •  ,  •;  for  small  tithes,  and  for  the  profits  of  a  donative  before,  (i)  and  of  a 

^-  -■  *'  perpetual  curacy  after  the  bishop's  Ucense.  (c) 

I       J^  Rex  T.  Bishop  of  Chester,  Term  R.  403.   (5)  But  qumre  if  the  donative  have  been  twieo 

^\"    '''  augmented,  whether  the  license  be  not  necessary  1   lb.   (e) Powell  v.  MHlhanlr^  i  Tena 

^      ^^  R.  399,  n. 

.    ^*  If  the  king  grants  the  office  of  comptroller  of  the  customs  to  A  and  B 

^  \[Z  durante  beneplacitOy  and  A  dies,  and  afterwards  the  king  grants  the  said 

office  to  C,  and  yet  B,  under  pretence  of  survivorship,  exercises  the  said 
office,  and  receives  the  profit  thereof,  C  may  have  an  indebitatus  a*- 
sumpsit  for  so  nmch  money  had  and  received  to  his  use. 

2  Mod.  260,  adjudged  upon  a  special  verdict  between  Arris  and  Stukely,  2  Jonea,  196, 
127;  2  Ley.  245,  S.  P.,  between  Howard  and  Wood,  where  (he  defendant,  under  pre- 
tence of  title,  received  the  fees  belonging  to  the  plaintiff,  as  steward  of  a  court  baron* 
P  Where  fees  are  annexed  to  the  office,  the  action  of  aaaumpsU  for  money  had  and  received 
IS  a  convenient  mode  of  trying  the  title  to  it  And  where  there  are  no  feee,  a  mto  wof 
rarUo  is  necessary.  2  East,  R.  312.  And  the  action  will  only  lie  for  accustomed  fees  of 
office  legally  due, — not  for  mere  gratuitous  perquisites  received  by  the  person  uaurpui^ 
the  office.    Boyter  v.  Dodsworth,  6  Term  R.  681. || 

So  if  one  receives  my  rent  under  pretence  of  tide,  I  may  have  an 
indebitatus  assumpsit  against  him.  (d) 

2  Mod.  263,  and  there  sdd,  oer  Cbr.,  that  Wherever  an  account  lies,  an  indMtaittt  "wftL 
lie.  idHaldane  v.  Duche,  1  Yeates,  121 ;  S.  C.  2DalL  176;  Ounnv.  Scovii,  4  Dajt 
228 ;  Rogers  v.  Tracy,  1  Root,  233 ;  Shattock  v.  Ransom,  2  Aik.  252;  1  J.  J.  Maxsh. 
549;  11  Wheat.  237;  2Binn.4;  2Browne,227;  4Cowen,564;  3Stew.l85;  SMLonr. 
465;  7  Wend.  109;   12  Wend.  477;  7  Verm.  228;  7  Cranch,  299;  Wright,  705; 
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3  M*Cord»  49i.    Bat  aannnpait  for  rent  will  no^  lie  in  faTonr  of  a  stranger  for  the  par- 

pose  of  trying  bis  title  to  the  land ;  nor  bj  one  of  two  litigating  parties  claiming  the 

land.    Codman  t.  Jenkins,  14  Mass.  Rep.  96;  Binney  t.  Chapman,  5  Picker.  130. 

See  Arms  v.  Ashley,  4  Picker.  71 ;   Miller  v.  Miller,  7  Picker.  33 ;  Haven  v.  Foster» 

9  Picker.  1 12 ;  Bigelow  y.  Jones,  10  Picker.  161 ;  Irvine  v.  Hanlon,  10  Serg.  &  R.  221 ; 

Baker  ▼.  Howell,  6  Serg.  &  R.  481.8f    [(if)  Bat  Qu.   Whether,  when  the  defendant 

elaims  the  title,  an  action  of  tusuTnjmt  for  the  rents  received  will  lie  against  himi  Wil* 

son,  J.,  in  such  an  action  nonsuited  the  plaintiff,  and  was  of  opinion  that  the  mode  of 

proceeding  was  either  by  ejectment ;  or  in  case  that  could  not  be  brought,  by  an  action 

against  the  tenant  for  the  rent  wrongfully  paid  by  him  to  the  person  not  entitled  to  it. 

Canningham  et  Ux.  v.  Lawrents,  Clk.,  Worcester  Spring  Assizes,  1788.    ||But  where 

a  tenant  had  paid  rent  to  his  landlord  for  several  years  and  was  a(lerwards  ejected  at 

Boit  of  a  third  party,  who  also  recovered  against  him  mesne  profits  for  the  time  for  which 

he  had  paid  rent  to  his  landlord,  it  was  held  that  he  might  recover  such  rent  back  as 

money  had  and  received,  the  landlord  not  setting  up  any  title  to  the  premises.    New- 

aome  v.  Graham,  10  Bam.  &  C.  234.||    An  action  for  money  had  and  received  will  not 

lie  to  recover  back  money  paid  for  the  release  of  cattle  damage  fea»ant^  though  the  dis- 

tresa  were  wrongful ;  for  various  rights  and  questions  may  arise,  which  the  defendant 

cannot  in  such  an  action  be  prepared  to  meet  or  controvert.    Lindon  v.  Hooper,  Cowp. 

414.]    /SSee  Floyd  v.  Browne,  1  Rawle,  121.  ^    ( And  see  15  East,  314,  and  Anscomb 

V.  Shore,  1  Camp.  285.    But  where  a  landlord  in  distraining  for  rent  has  not  allowed 

property  tax,  which  he  had  covenanted  to  allow,  the  tenant  may  recover  the  amount  as 

money  had  and  received.    Greham  v.  Tate,  1  Maule  &  S.  609 ;  and  see  Dawson  v. 

LbtoD,  5  Barn.  &  A.  521. Q    ^  And  see  3  Cranch,  354.    JhmAmpsit  does  not  lie  to  le- 

eover  back  money  paid  on  an  illegal  distress :  the  proper  remedy  it  seems  is  ireapau. 

Weber  v.  Aldrich,  2  New  Hamp.  Rep.  461.     But  it  lies  against  a  collector  for  moner 

onlawfally  demanded,  and  paid  by  the  plaintiff  to  obtain  a  clearance  for  his  vessel. 

Ripley  v.  Gelston,  9  John.  Rep.  201.    So  against  a  clerk  of  court  to  recover  money 

exacted  virtule  cfficii.    Clinton  v.  Strong,  lb.  370.    So  against  a  magistrate  to  recover 

6e8  illegally  taken.    Prior  v.  Craig,  5  Serg.  &  R.  48.g(  ^ 

A  took  out  administration  to  a  person  supposed  to  have  died  intestate^ 
and  appointed  J  S  his  attorney,  who  received  money,  &c.,  and  paid  it 
to  the  administrator ;  afterwards  a  will  appearing,  the  letters  of  admini- 
stration were  called  in,  and  the  executor  brought  an  indebitatus  as^ 
9umpsit  against  the  attorney ;  who  objected,  1st,  that  he  acting  only 
as  altomey  for  him,  who  in  fact  was  administrator,  the  receipt  of  the 
num^  was  not  his,  but  the  administrator's ;  and,  2dly,  that  the  action 
ought  to  have  been  a  special  assumpsitj  the  money  being  received  by 
special  authority,  and  that  expressly  to  the  use  of  another.  But  the 
court  held,  that  the  authority  being  void,  it  was  a  receipt  of  so  much 
money  for  the  use  of  the  plaintiflf  on  an  implied  contract,  for  which  an 
indebitatus  assumpsit  well  lies. 

Salk.  97«  pi.  14,  Jacob  and  Allen  at  Guildhall,  coram  Trevor,  C.  J.     [See  eofiM, 
Pood  V.  Underwood,  3  Ld.  Raym.  1310.]     ||  And  see  Sadler  v.  Evans,  4  Burr.  1984 ; 
Paley  Princ.  and  Agent,  306. |     [And  where  money  is  paid  to  a  known  affent,  the  action 
to  recover  it  back  oaght  to  be  a^nst  the  principal,  unless  indeed  it  has  been  paid  malA 
jUe^  or  under  notice.    Lady  Wmdsor's  case,  4  Bon.  1984.    ^If  an  agent  have  received 
money  to  which  his  principal  has  no  ri^ht,  and  the  agent  have  notice  not  to  pay  it  over, 
ao  action  lies  against  him  to  recover  it  back.    Garland  v.  Salem  Bank,  9  Mass.  Rep. 
406 ;  Wharton  v.  Hudson,  3  Rawle,  390.  ff    It  will  not  lie  against  a  revenue  officer  for 
an  over-payment  after  he  has  paid  it  over.    Whitbread  v.  Brookshank,  Cowp.  69 ; 
Greenway  v.  Hard,  4  Tenn  R.  553.]     ||  But  this  case  was  decided  partly  on  the  want 
of  notice  of  action  to  which  the  officer  was  entitled ;  and  it  has  been  since  decided  that 
if  the  money  is  paid  to  a  bailiff  wUo  had  executed  his  authority,  under  terror  of  a  dis- 
tress, and  ncyt  for  the  express  purpose  of  being  paid  over  to  his  principal,  the  officer  is 
liable  to  an  action  for  money  had  and  received,  even  after  he  has  paid  it  over.    Snowdon 
v.  PavJSy  1  Taunt  359.    And  so  it  would  seem  wherever  the  money  is  obtained  cor- 
raptly  and  illegally.  Miller  v.  Aris,  1  Selw.  Ni.  Pri.  103 ;  Townson  v.  Wilson,  1  Camp. 
3Si6.|     £In  the  case  of  Campbell  v.  Hall,  which  was  an  action  against  a  custom-house 
officer  to  xeeover  back  seme  duties,  the  dnties  were  allowed  by  the  attomey-geneial  to 
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ramain  in  the  officer's  hands  for  the  purpose  of  trying  the  qoestioii  with  lespeet  to  the 
light  of  imposing  them.  Cowp.  304.  Where  money  had  been  paid  to  the  cleik  of  a 
company,  who  had  paid  it  ov^r  to  the  company,  bat  not  entered  it  in  his  books,  Pratt, 
C.  J.,  held,  that  an  action  would  not  lie  against  him  for  it ;  but  if  he  had  not  paid  it 
OTer,  it  would  have  lain  against  him  or  the  company.  Gary  y.  Webster,  1  Stra.  480; 
Bailer  y.  Harrison,  Cowp.  565.1  ||  Cox  y.  Prentice,  3  Maule  &  S.  344.||  [The  deposit- 
money  paid  to  aa  auctioneer,  whether  paid  oyer  by  him  to  his  principal  or  not,  may  be 
recovered  in  an  action  against  him,  upon  objection  to  the  title,  or  concealment  of  circum- 
stances.  Borouffh  y.  Skinner,  5  Burr.  3639.]  Edwards  v.  Hodding,  5  Taunt.  315; 
lMarsh.B77;  Kery. Osborne, 9 East, 378;  butseeHorsfally.Handley,8Tkunt.  136.| 

[But  an  authority  given  by  a  court  having  competent  jurisdiction 
is  not  a  void  authority^  (a)  though  it  may  be  afterwards  vacated ;  there- 
fore as  action  for  money  had  and  received  will  not  lie  to  recover  over 
again  money  which  has  been  paid  to  an  executor  who  has  obtained 
4,^^^  probate  of  a  foiled  will,  notwithstanding  the  probate  be  afterwards  de- 

f  ^^*^  clared  null,  and  administration  be  granted  to  the  intestate's  next  of  kin. 

4  .^'^  But  if  the  supposed  testator  be  living  at  the  time  of  granting  the  pro- 

frt!!!^  bate,  such  action  will  he^  for  in  that  case  the  authority  is  voidy  the  ecde- 

- ' ^.-^  siastical  court  having  no  jurisdiction. 

i  -"u  ''^  Allen  y.  Dundas,  3  Term  R.  185.    (a)  Upon  this  principle  money  paid  upon  a  judg* 

'    **  ^  ment,  afterwards  reyersed  for  error,  cannot  be  recoyered  back.    Mead  y.  Death  asd 

'"     ^  Pollard,  1  Ld.  Raym.  743.    { Sed  yide  Feltham  y.  Terry,  Cowp.  419.]    filu  Green  t. 

*  *    **  Store,  L  Har.  &  J.  405,  it  was  held  that  money  paid  on  a  jud^ent  afterwards  reyetsed 

^  might  be  recovered  back  in  assumpsit  for  money  had  and  receiyed,  unless  it  was  eouita- 

,.  V  ^  bly  due  at  the  time  of  the  judgment.  S.  P.,  Clark  y.  Pinney,  6  Cowen,  397.    In  Dun- 


*. •-      ♦  • 


^  '  can  y.  Kirkpatrick,  13  Serg.  &  R.  293,  it  was  decided  that  assumpsit  would  not  lie  to 

f  .    •>'^  recover  back  money  on  the  reversal  of  a  judgment,  if  there  haa  be^  an  order  to  rrfuud, 

Seeus,  if  there  had  been  no  order  of  restitution.  See  Isam  v.  Johns,  3  Munf.  272.  ff 

And  in  all  eases  where  the  authority  is  merely  void,  a  payment  made 

-\  under  it  is  no  discharge.    As  where  the  defendant,  who  had  a  house 

both  in  America  and  London,  drew  two  bills  in  America  of  the  same 

tenor  and  date  on  their  house  in  London,  in  &vour  of  the  plaintiffis ;  one 

of  them  being  lost,  came  into  the  hands  of  a  third  person,  who  forged 

i    f  . «  Me  payees^  endorsement  and  received  the  amount  of  it  from  the  de- 

ikndants;  afterwards  the  real  payees  sued  them  on  the  other  bill,  ami 

recovered. 

Cheap  y.  Hailey,  cited  in  3  Term  R.  137. 

Where  A  pays  a  debt  he  owes  to  B  to  the  attorney  of  a  person  suing 
A  in  B's  name,  but  without  any  authority  from  B,  the  attorney  is  in  that 
case  answerable  to  A  in  an  action  for  money  had  and  received,  though 
he  has  actually  paid  over  the  money  to  his  employer ;  and  though  he 
conceived  that  he  was  acting  imder  the  real  authority  of  B. 
Robson  y.  Eaton,  1  Term  R.  63.    |  See  Rogers  y.  Kelly,  2  Camp.  193.| 
Where  money  was  ordered  by  the  High  Commission  Court  to  be  paid 
by  the  plaintiff  to  the  defendant,  it  was  allowed  to  be  recovered  back, 
as  paid  under  a  void  authority.    So  it  wiU  if  an  agent  has  only  given 
credit  for  it  to  his  principal  in  his  books,  or  on  an  account  between 
them. 
Newdigate  y.  Davy,  1  Ld.  Raym.  749*]    0  ^  Maule  &  S.  344.  g 
If  a  feme  sole  marries  a  man,  who  in  truth  is  married  to  another  wo* 
man,  and  he  makes  a  lease  of  her  lands  and  receives  the  rents,  she  may 
bring  an  indebitatus  assumpsit  against  him  for  so  much  money  re- 
ceived to  her  use:  adjudged  aftev  verdict,  though  objected,  that  ho 
baving  no  right  to  receive,  the  tenani  r^nained  sUll  liable,  and  he  bacl 
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<A)  in  whftt  Catefl  ABsnmpilt » the  fMgn  Aeiidi. 

his  remedy  over  against  the  husband ;  but  die  court  held,  that  he  being 
visibly  a  husband,  the  tenant  was  disdiarged,  at  least  that  the  recovery 
in  this  action  would  discharge  the  tenant,  as  it  would  be  a  satisfaction 
to  the  true  lessor.  , 

&lk.  38,  pi.  18,  ftdjndged  Hil.  6  Am.  In  B.  R.|  Hssmt  sad  Wdlis. 

If  a  sheriff  levies  money  upon  z,  fieri  facias,  the  plaintiff  may  have 
an  indebitatus  assumpsit  againsit  Imn  for  so  much  money  received  to 
his  use. 

Comb. 430, per  Holt,  C.  J. ;  Salk.  19,  S.  C.  $3  Johns.  Rep.  183. 0r 

(Where  tiie  defendant  being  the  holder  of  a  bill  of  exchange  in  trust 
for  the  plaintiff,  brought  an  action  upon  it  against  the  drawer,  in  which 
action  the  sheriff  having  been  guilty  of  an  escape  on  Tnesne  process,  the 
defendant  sued  him,  and  recovered  damages  to  the  amount  of  the  bill ; 
it  was  held  that  the  plaintiff  might  recover  the  damages  so  recovered, 
(allowing  costs  and  expenses,)  as  money  had  and  received  to  his  use, 
since  the  action  for  the  escape  might  be  considered  a  continuation  of 
the  original  suit,  by  means  of  which  the  fruits  of  such  suit  were  ob- 
tained. 
Randall  t.  Bell,  1  Made  &  S.  714,  dit$.  Ellenboroogh,  C.  J.|| 

[Assumpsit  for  money  had  and  received  lies  for  the  value  of  a  mas- 
querade ticket,  or  such  like  ticket  (a) 

liOngehamp  y.  Kenny,  Doagl.  137.  Ua)  The  ticket  in  this  case  haTing  been  intrusted 
to  the  plaintiflr  for  sale,  got  into  the  hanas  of  the  defendant,  who  refased  to  account  for  it, 
lad  liie  plaintiff  paid  ue  value  to  the  owner,  and  then  sued  the  defendant  in  aasumtmt 
on  the  money  counts ;  and  it  was  held,  that  the  value  might  be  recovered  as  money  had 
and  received,  since  the  defendant  not  producing  it,  a  sale  might  be  presumed ;  and  the 
court  inclined  to  think  the  plaintiff  might  recover  on  the  count  for  money  paid,  &c. ;  and 
see  Blown  v.  Hodgson,  4  Taunt,  189.|| 

A  shipwright  who  had  repaired  a  ship,  which  by  accident  was  burned 
while  in  defendant's  dock,  was  allowed  to  recover  in  this  action  the 
amount  of  the  repairs. 

Menetone  v.  Athawea,  3  Bun.  1592.] 

If  A  takes  an  apprentice,  and  receives  90/.  with  him,  for  which  he  is 
to  teach  him  his  trade,  and  make  him  free  of  the  city  of  London,  and 
being  no  freeman  himself,  the  boy  is  bound  likewise  to  a  freeman ;  ad- 
mitting that  by  the  custom  of  'London  the  last  binding  will  not  make 
him  free  without  actual  service,  yet  an  indebitatus  assumpsit  will  not 
lie,  nor  has  the  party  any  remedy,  unless  on  a  special  action  on  the  case 
for  not  making  him  a  freeman. 

Comb.  341,  Dewberry  and  Chapman.  ||  It  does  not  appear  at  what  time  this  action 
was  commenoed.  If  it  was  not  broogfat  Immediately  after  the  binding,  the  decision 
would  aeeai  supportable  on  the  ground,  that  the  plamtiff  having  derived  some  benefit 
fiom  the  boy*8  teaching,  was  not  entitled  to  the  whole  sum  paid,  but  only  damages  for 
not  making  him  free.  See  Taylor  v.  Hare,  1  New  R.  262.0 

HBut  where  the  consideration  on  which  money  is  paid  fails,  assump- 
sit  generally  lies  to  recover  back  the  money. 

Thus,  where  A  sold  a  term  of  years  to  B,  and  delivered  to  him  the 

lease,  but  no  assignment  or  conveyance  was  executed,  A  undertaking, 

that  if  any  thing  happened,  he  would  see  B  righted,  and  it  turned  out  that 

A's  title  was  bad,  and  B  was  evicted  by  the  rightful  owner,  it  was  held 

B  might  zeoover  the  purchase-money  from  A  as  money  had  and  received 

to  his  use. 

T.  Reade,  STenn  R.  606. 
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408  ASSUMPSIT. 

(A)  In  what  Gases  Assumpsit  is  the  proper  Acdon. 

/8When  money  has  been  paid  upon  an  illegal  contract,  if  the  party 
paying  it  has  not  been  guilty  as  well  as  the  other  party,  for  example, 
'  where  the  receiver  has  taken  advantage  of  the  situation  of  the  payor, 

:  and  oppressed  him,  the  money  may  b^  recovered  back. 

J  Worcester  t.  Eaton,  11  Mass.  376;  Bond  t.  Hajes,  IS  Mass.  35;  Wheaton  ▼.  Hib- 

I  bard,  20  John.  390 ;  Boardman  ▼.  Roe,  IS  Mass.  106 ;  Davis  t.  Hoj,  3  Aik.  103.    Bat 

^  when  money  has  been  paid  on  an  illegal  contract,  and  where  both  parties  are  in  pari 

I  delicto^  it  cannot  be  recovered  back.  Pearson  ▼.  Lord,  6  Mass.  84 ;  Greenwood  ▼.  Curtis, 

\  6  Ma88.*381 ;  Babcock  v.  Thompson,  3  Pick.  446 ;  Burt  t.  Place,  6  Cowen,  431 ;  Gio- 

ton  V.  Waldoborou((h,  2  Fairt*.  306;  Best  t.  Strong,  2  Wend.  319;  Denny  ▼.  Lincoln, 
5  Mass.  385;  for  example,  money  paid  for  the  composition  of  a  felony.  11  Mass.  366; 
Merwin  t.  Huntingdon,  2  Conn.  209.  ^ 

So  also,  where  trustees  for  sale  under  a  will  sold  premises  to  the  plain- 
tiff,  and  he  paid  the  purchase-money,  and  took  possession,  and  the 
trustees  divided  the  purchase-money  among  the  several  cestui  que  trusU 
f  t:f^  according  to  the  will,  but  the  conveyance  was  only  signed  by  two  of  the 

i  .•'  3  trustees,  and  not  by  any  of  the  other  parties  to  it,  and  the  plaintiff  was 

'^n^.^  evicted  by  a  stranger  in  consequence  of  a  defect  in  the  title  of  the 

trustees  under  the  will ;  it  was  held  that  the  plaintiff  might  recover  back 
in  assumpsit  Ifrom  one  of  the  cestui  que  trusts^  the  proportion  of  the 
purchase- money  received  by  him.    In  the  first  of  these  cases  it  is  to  be 
^,  ^ .  ^  observed  there  was  no  conveyance,  and  in  the  last  it  was  incomplete ; 

but  if  a  conveyance  is  regularly  executed  by  the  vendor,  conveying  to 
^; ':_;  >.i  the  vendee  such  title  as  the  vendor  has,  then  caveat  emptor  applies,  and 

r      ^  the  money  cannot  be  recovered  back ;  though  if  there  are  covenants  for 

*  .  '^4  title,  there  may  be  a  remedy  upon  them. 

.'■4  Johnson  ▼.  Johnson,  3  Bos.  &  Pull.  162;  and  see  Elliot  y.  Edwards,  3  Bos.  &  Pull. 

181 ;  Bartlett  ▼.  Tuchid,  1  Marsh.  583.   See  Bree  ▼.  Holbech,  Dougl.  R.  655.    fiS.  P. 
'  -'  *  %  Miller  t.  Watson,  5  Cowen,  195 ;  S.  C,  7  Cowen,  39 ;  S.  C,  4  Wend.  267.    See  Gale 

f  •  -  •  -^  T.  Nixon,  6  Cowen,  445.  ^ 

.  -^   ••  Where  the  purchaser  buys  an  estate  with  all  faults,  and  taking  such 

L.  .^  Ji  title  as  the  seller  has,  and  the  seller,  in  answer  to  the  purchaser's  inqui- 

I  .  *  ties  before  the  sale,  has  given  him  incorrect  information  as  to  the  tide, 

•  and  the  purchaser  is  afterwards  evicted,  he  cannot  recover  the  purchase- 

^r5  money  as  money  had  and  received,  unless  the  seller^s  misrepresentation 

*'  •••^  was  fraudulently  made. 

*'   ^  J*  Early  ▼.  Garret,  9  Bam.  &;  C.  929.    ^See  D'Utricht  ▼.  Melchior,  1  Dall.  428,  (3d 

L   /  i  edition,  note  (a);  Dorsey  v,  Jackman,  1  Serg.  &  JIL  51 ;  Mathers  V.  Pearson,  13  Seig.ft 

R.  258 ;  Landis  v.  Urie,  10  Serg.  &  R.  316. 2/ 

If  the  plaintiff  has  received  any  benefit  from  the  thing,  he  cannot  re- 
cover back  the  money  paid  for  it,  as  money  had  and  received,  on  the 
ground  of  failure  of  consideration.  Thus  where  the  defendant  agreed  to 
let  the  plaintiff  have  the  use  of  a  patent  obtained  by  defendant,  in  con- 
sideration of  £m  annual  sum  to  be  paid  by  the  plaintiff  to  the  defendant, 
and  the  plaintiff,  after  using  the  patent  and  paying  the  annuity  for  seve- 
ral years,  discovered  that  the  invention  was  not  new,  it  was  held  that, 
having  had  the  benefit  of  the  invention  for  several  years,  he  could  not 
recover  back  the  sums  paid. 

Taylor  t.  Hare,  1  New  R.  260. 

If  an  annuity  be  set  aside  for  an  informality  in  the  enrolment  of  the 
memorial,  the  grantee  may  recover  back  the  consideration  paid  for  it,  as 
money  had  and  received  to  his  use. 

Shove  T.  Webb,  1  Term  R.  733. 
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(A)  In  what  Catefl  AMamptit  is  the  prqier  Aetton. 

And  this  although  some  only  of  the  securities  are  set  aside  by  the 
court  on  motion. 

Senifield  T,  Gowland,  6  East,  R.  341. 

But  this  action  lies  not  against  a  mere  surety  for  the  amraity,  althoiogh 
such  surety  has  joined  in  a  receipt  with  the  principal  for  the  considera- 
tion-money;  for  the  action  must  be  founded  on  an  equitable  claim,  and 
there  is  no  equity  in  calling  upon  a  surety  to  pay  back  money  which  the 
principal  alone  received. 

StnttoD  Y.  Rastal,  3  Term  R.  370;  and  see  3  Eq.  Cas.  Abr.  743. 

So  the  putative  father  of  a  bastard,  who  pays  before  its  birth  a  fixed 
sum  to  the  parish  officers  to  discharge  him  from  all  future  responsibility 
fer  the  maintenance  of  the  child,  may  recover  back  so  mudi  of  the 
money  as  remains  unexpended,  as  money  had  and  received  to  his  use. 

Watkins  y.  Hewlett,  1  Bro.  &  Bing.  1. 

So  where  the  defendant,  without  the  authority  of  his  copartners,  sold, 
to  the  plaintiff  certain  partnership  goods,  and  received  the  money  for 
himself  alone,  and  in  consequence  of  the  defendant's  want  of  authority, 
the  goods  were  never  delivered  to  the  plaintiff;  it  was  held,  that  he 
might  recover  the  price  from  the  defendant,  as  money  had  and  received 
to  his  use. 

Hudson  T.  Robinson,  4  Maole  &  S.  475;  and  see  Liyesey  ▼.  WiUis,  1  Marsh*  130; 
S  TmnU  446 ;  Abbott  t.  Bany,  5  Moo.  98 ;  3  Bro.  &  Bing.  369. 

The  money  must  be  received  by  the  defendant  to  the  plaintiff's  use, 
and  therefore  where  an  agent  receives  money  of  the  plaintiff  to  lay  out 
in  the  purchase  of  an  annuity  on  good  security,  and  he  lays  out  on  a 
bad  security,  and  pays  it  over  to  the  grantor  of  the  annuity,  the  plaintiff 
cannot  recover  back  this  money  as  money  had  and  received,  but  must 
8tie  on  the  special  contract  to  lay  it  out  securely. 

Whitehead  t.  Howaid,  3  Bro.  &  Bing.  373.  | 

If  three  are  boimd  in  a  usurious  obligation,  and  one  of  them  pays 

part  of  the  money,  and  afterwards  the  obligee  brings  debt  against  one 

of  the  obligors,  who  avoids  the  bond  for  usury,  yet  the  obligor  who  paid 

the  money  cannot  (cz)  maintain  an  indebitatua  assumpsit  for  it,  for  he 

is  particeps  criminisj  and  having  parted  with  his  money  freely,  he 

comes  within  the  rule  volenti  nonfit  injuria, 

Salk.  23,  pi.  3.  Ruled  by  Treby,  C.  J.,  at  Goildfaall,  between  Tomkins  and  fiamet, 
Skin.  411,  pi.  7,  S.  C;  6  Mod.  161,  S.  P.;  Comb.  447,  S.  P.  [(a)  It  is  difficult  to  dis- 
tower  what  the  action  in  this  case  was  brouffht  for;  if  it  was  merely  to  recorer  back 
what  had  been  paid  in  satisfiMStion  of  principal  and  lecral  interest  upon  the  usurious  con- 
tnet,  the  determination  may  be  supported ;  for,  so  far  as  tiiat  went,  the  debtor  was 
obliged,  in  natural  iustice,  to  pay ;  and  therefore  could  not  recoTer  it  back.  But  for  all 
tiiat  had  been  paid  beyond  that,  clearly  an  action  would  lie.  Dougl.  696 ;  Cowp.  900 ; 
sod  see  Aatley  t.  Reynolds,  2  Stra.  915,  conir.  In  cases  of  this  Icind  the  true  distinction 


is  this :  if  the  act  is  in  itself  immoral,  or  a  Tiolation  of  the  veneral  laws  of  public  policy, 

there  the  party  paying  shall  not  hare  this  action ;  for  where  both  parties  are  equally 

ojmioal  against  such  general  laws,  the  rule  is,  oo/tbr  eat  conditio  ddtndtntit.    The  case 

of  the  solicitor,  cited  in  Salk.  33;  Skin.  413;  Lewis  t.  Bourdieu,  Dougl.  468;  Andree 

T.  Fletcher,  3  Term  R.  366 ;  Browning  y.  Morrioe,  Cowp.  790.]    /6 1  Hen.  &  Mun.  33.  ^ 

I  Stokes  T.  Twichen,  3  Moor,  R.  538;  Thistlewood  y.  Cracroft,  1  Maule  &;  S.  600.| 

[Bnt  there  are  other  laws  which  are  calculated  for  the  protection  of  the  subject  against 

oppremiovkj  extortion,  deceit,  &c.    If  such  laws  are  Tiolated,  and  the  defendant  takes 

ady&ntage  of  the  plaintiff's  condition  or  situation,  there  the  plaintiff  shall  recoyer. 

Smith  T.  Bromley,  Dougl.  696 ;  Cockshott  y.  Bennet,  3  Term  R.  763 ;  Nerot  y.  Wal- 

faee,  Z  Term  R.  17;  JaifttM  y.  Gdightly,  3  Black.  R.  1073;  Jaques  y.  Withy,  1  H. 
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'410  ASSUMPSIT. 

(A)  In  what  Cases  Assumpsit  is  the  proper  Action. 

.Blade.  R.  65;  Clarke  ▼.  Shee  and  Johnson,  Cowp.  197.]     ||  Williams  y.  Heaidley, 

8  East,  R.  378.11  [But  if  one  of  two  parties  concerned  together  in  an  illegal  act,  (illegal 
only  as  being  malum  prohibitum^  not  as  malum  in  «,)  pay  money  with  Uie  privity  and 
at  the  express  request  of  the  other,  such  money  may  be  recovered  back ;  though  m  sach 
a  case  the  law  will  raise  no  implied  promise.  Petrie  ▼.  Hannay,  3  Term  R.  418 ;  Faik- 
ney  ▼.  Reynous,  4  Burr.  2069.  j  {See  3  Yes.  J.  612,  Watts  v.  Brooks.  Quaert  the  cor- 
rectness of  this  distinction,  and  whether  the  money  can  be  recovered  in  either  case. 
Parke  Ins.  8,  Sullivan  v.  Greaves;  6  Term,  61,  Steers  v.  Lashley;  2  H.  Bl.  379,  Mit- 
chell V.  Cockburne;  6  Term,  405,  Booth  v.  Hodgson ;  7  Term,  630,  Brown  v.  Turner; 
3  Bos.  &  Pull.  371,  Aubert  v.  Maze;  3  Yes.  J.  373,  Ex  parte  Mather.}  | See  as  to 
these  cases  po^^  p.  442. ||  And  where  money  has  been  paid  for  another  on  a  Kgtd  trans- 
action, an  action  will  lie  for  the  recovery  of  it,  though  such  transaction  may  be  compU- 
cated  with  others  that  are  illegal,  and  furnish  no  ground  for  its  support.  3  Term  R.  418. 
i^See  Ford  v.  Keith,  1  Mass.  Kep.  139 ;  Frith  v.  Sprague,  14  Mass.  Rep.  465;  Packard 
y.  Lienon,  12  Mass.  Rep.  II ;  Shaw  v.  Lord,  lb.  44I.gr  And  with  respect  to  tiie  re> 
covering  back  of  money  paid  on  illesral  accounts,  a  distinction  has  obtained  as  to  the 

<t«>w^^  state  of  the  transaction  at  the  time  of  bringing  the  action,  whether  the  contract  be  then 

!^r  m  executed^  or  only  executory  f  in  the  former  case  it  cannot  be  recovered,  in  the  latter  it 

,\'.m  may.  Lowry  v.  Bourdieu,  Dougl.  468;  Andree  v.  Fletcher,  3 Term  R.  266.]    |Aih1 

^^^'r^  *  accordingly,  in  cases  of  illegal  insurance,  if  the  period  of  the  risk  has  elapsed,  the  vor 

7*^*2  Bured  cannot  recover  back  the  premium,  although  they  cannot  sue  on  the  policy.    Yan- 

i]l--''\m  dyck  V.  Hewitt,  I  East,  R.  96;  Morck  v.  Abel,  3  Bos. &  Pull.  35;  Lubbock  v.  Potts, 

.  -^''^  7  East,  R.  449.    And  so  in  case  of  illegal  wagers,  if  the  event  of  the  wager  is  decided, 

1    *•  '^^  the  loser  cannot  recover  back  from  the  winner  his  deposit ;  for  he  is  not  to  be  allowed  to 

take  the  chance  of  the  event  being  in.his  favour,  and  of  the  money  being  paid  though  not 

legally  due,  and  afterwards  when  the  event  is  against  him  to  recover  back  the  deposit 

But  if  one  party  give  notice  to  the  other  to  rescind  the  contract  before  the  event  is  dete^ 

mined,  he  may  recover  back  his  deposit    Howson  v.  Hancock,  8  Term  R.  573,  which 

^    '•   ^2  seems  to  overrule  Lacaussade  v.  White,  7  Term  R.  535;  Brandon  v.  Hibbert,  4  Camp.  37; 

♦     '^  Tappenden  v.  Randall,  2  Bos.  &  Pull.  467;  Aubert  v.  Walsh,  3  Taunt  275 ;  Busk  v. 

A  Walsh,  4  Taunt  290;  Eltham  v.  Kingsman,  I  Barn.  &  Aid.  683;  Taylor  ▼.  Lendy, 

9  East,  49.    And  where  the  wager  is  on  an  illegal  battle  or  race,  after  the  parties  have 
fought  or  run,  they  still  may  recover  back  their  deposits  from  a  stakeholder^  if  they  give 

'  I  notice  to  him  before  he  has  paid  them  over.  Cotton  v.  Thurland,  5  Term  R.  405.  ^drer- 

[]^  kinsT.  I^de,  6  Yerg.  228;  Yischer  v.  Yeates,  II  John.  23;   Sed  y'lde  12  John.  I.ff 

.  .  "^ .  .*  Smith  V.  Bickmore,  4  Taunt  474 ;  Bate  v.  Cartwright,  7  Price,  540 ;  Hastelow  v.  Jack- 

^'    *    ^  son,  8  Barn.  &  C.  221.    /SBut  after  it  has  been  paid  over,  the  action  will  not  lie. 

^     :"  *"  Livingston  v.  Wootan,  I  N.  &  M.  178;  Perkins  v.  Eaton,  3  N.  H.  Rep.  152;  App  v. 

*     ^  1  Corgell,  3  Penna.  494  ;  Rust  v.  Gott,  9  Cowen,  169 ;  M'Collum  v.  Gourlay,  8  John.  147.^ 

^.'    \^  In  strictness  the  parties,  perhaps,  should  not  be  allowed  to  rescind  the  contract  and  re- 

^      ^  V^  cover  the  deposit,  unless  they  do  so  before  the  risk  is  altered  by  the  lapse  of  time.    See 

*'"  '-^^  observation  of  Mansfield,  C.  J.,  3  Taunt  282,  and  note  (a);  4  Taunt.  292.||     ^  And  see 

{>   ^'  -«  S  Caines,  147.  g' 

I,  /"^  But  if  A  pays  money  to  B  upon  a  mistake,  as  thinking  that  there  was 

so  much  due  on  account,  (a)  &c.,  he  may  maintain  an  assumpsit  for  it 

Salk.  22,  pi.  2.    (a)  Vide  Comb.  447,  where  a  person  pays  money  for  fees  which  wers 
not  due.    {See  2  Mass.  Rep.  523.   If  a  bank,  confiding,  diough  improperly,  in  the  mis- 
taken assertion  of  another  bank  that  certain  bad  checks  were  received  from  them,  pay 
the  amount,  it  may  be  recovered  back  in  an  action  for  money  had  and  received,  as  psid 
by  mistake,  though  the  former  kept  the  checks  several  days,  in  the  course  of  which  the 
drawer  failed  and  absconded ;  for  the  latter  bank  committed  the  first  fault  by  making  the 
assertion.  Union  Bank  v.  Bank  of  the  U.  States,  3  Mass.  Rep.  74.    See  also  2  Boa.  & 
Pull.  467,  Tappenden  v.  Randall.    Money  paid  into  the  hands  of  a  third  person  on  an 
illegal  contract,  may  be  recovered  back  before  it  is  actually  paid  over,  or  applied  to  the 
purpose  to  which  it  was  appropriated,  even  after  the  circumstance  has  happened  on 
which  it  was  to  be  paid  over:  but  not  afler  it  has  been  actually  paid  over,  without  any 
notice  forbidding  the  payment.    6  Term,  405,  Cotton  v.  Thurland ;  8  Term,  675,  Hofw- 
son  V.  Hancock;  3  East,  222,  Edgar  v.  Fowler;  9  East,  49,  Taylor  v.  Lendey.     See 
7  Term,  535,  Lacausade  v.  White;  Evans's  Essay  on  action  for  money  had  and  received, 
46,  47.    An  agent  of  one  of  the  parties  to  an  illegal  contract,  who  has  received  for  him 
money  from  the  other,  cannot  set  up  the  illegality  of  the  contraCct  as  a  defence  against  a 
recovery  by  his  principal.  1  Bos.  &  Pull.  3 ;  Tenant  v.  Elliott,  lb.  296 ;  Farmer  t.  Ra«- 
ftell,  7  V  es.  J.  473.    But  a  party  to  the  contract  who  has  xeoeiTed  the  whole  mooeyy  may 
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nHj  aa  this  defence  against  the  claim  of  his  partner  in  it  for  a  moiety;  the  contract  in 
this  case  arising  immediately  out  of  an  illegal  transaction,  and  not  from  any  thing  col- 
hterai  to  it.  3  Cain.  147,  Belding  t.  Pitkin ;  6  Term,  405,  Booth  v.  Hodgson.  See  1  Bos. 
k  Pull.  ^6,}  0  When  the  party  knowing  the  facts  or  haying  an  opportunity  of  know* 
ing  them,_pays  money  by  mistake  of  law,  he  cannot  recoTer  it  back.  Elliott  t«  Swart- 
woot,10  Pet.  137;  9  Cowen,  674;  1  Wend.  355;  1  Stew.  81;  3  Leigh,  76;  6  Yerg. 
483;  8  Yerg.  498 ;  but  a  foreign  law  is,  for  this  purpose,  considered  as  a  fact.  Havon  t« 
Foster,  9  Pick.  112 :  Bouv.  L.  D.  tit.  Ignorance.  When  the  party  pays  money  in  conse- 
quence of  an  error  of  fact,  he  may  in  general  recover  it  back.  Pearson  v.  Lord,  6  Mass* 
84;  Bond  t.  Hays,  12  Mass.  36;  15  Mass.  208;  1  Wend.  355;  3  Wend.  412;  6  Yerg* 
483.9 

So  if  a  man  pays  money  upon  a  policy  of  assurance,  (a)  supposing  a 

loss,  when  in  truth  there  was  not  any,  he  may  bring  an  indebitatus  as- 

iumpsit  for  so  much  money  received  to  his  use. 

Skin.  412,  S.  P.     (a)  And  whether  he  parts  with  his  money  by  mistake,  Hthat  is,  a 
mistake  of  fact,]  or  uurough  fraud  in  the  receiver,  it  is  the  same  thing.    Skin.  412; 
Salk.  22,  S.  P. ;  Whip  t.  Thomas,  1  G.  1 ;  Bull.  Ni.  Pri.  130.     {It  has  been  decided 
in  fioffland  that  interest  on  the  money  cannot  be  recovered  in  this  action.  1  Bos.  &;  Pull. 
306,  Walker  V.  Constable ;  2  Bos.  &  Pull.  472,  Tappenden  v.  Randal :  but  otherwise  ia 
New  York ;  there  may  be  eases  in  which  the  principal  only  be  refunded,  and  others  in 
which  it  should,  ex  tequo  et  bono^  be  refunded  with  interest ;  each  case  must  depend  on 
its  peculiar  circumstances.   3  Cain.  266,  Pease  v.  Barber.    So  in  Pennsylvania.  1  Dall. 
52,  Jacobs  V.  Adams;  lb.  349,  Rapelie  v.  Emory;  4Dall.  286,  Crawford  v.  Willing.} 
[In  this  form  of  action  a  man  may  recover  back  money  paid  under  a  warrant  of  distress 
upon  a  conviction,  afterwards  quashed.      Feltham  v.  Terry,  cited  in  Cowp.  ||419; 
1  Tenn  R.  387.||    0  See  1  Johns.  Rep.  515.  ^    Or  in  conseauence  of  the  judgment  of  a 
toort  not  competent  to  enter  into  the  merits  of  the  case.     Moses  v.  Macfarlane,  2  Burr. 
1005 ;  I  Black.  R.  219,  S.  C]     ||  But  the  authority  of  this  last  decision  has  been  much 
and  repeatedly  questioned  by  distinguished  judsres.    See  2  H.  Black.  414;  3  Bos.  & 
Pall.  169;  5  Taunt  160 ;  7  Term  R.  269.    And  it  is  now  settled  that  where  money  is 
paid  under  compulsion  of  legal  process,  it  cannot  be  recovered  back  in  an  action  for 
money  had  and  received,  since  if  tnere  is  ground  fcr  recovering  it  this  should  have  been 
a  defence  to  the  first  action.    Marriott  v.  Hampton,  7  Term  K.  269 ;  Gower  v.  Popkin, 
8  Stark,  R.  85 ;  Knibbs  v.  Hall,  1  Espin.  84 ;  Brown  v.  M«KnalIy,  lb.  279 ;  Kist  v.  AU 
kbson,  2  Canip.  63.||   /STilton  v.  Gordon  Adams,  N.  H.  Rep.  33.    See  Steele  v.  Bates, 
2  Aikin,  338 ;  Lorin?  v.  Mansfield,  17  Mass.  Rep.  394.  But  see  Lazell  v.  Miller,  15  Mass. 
Rep.  207,  the  authonty  of  which  however  is  questionable.  See  also  9  Johns.  Rep.  232.  In 
Brown  V.  Williams,  5  Wend.  360,  it  was  held  that  ataumpsii  for  money  had  and  received 
will  lie  by  an  endorser  of  a  note  against  the  holder  to  recover  back  money  paid  upon  a 
judgment  against  such  endorser,  where  the  holder  previous  to  the  payment  maae  an 
arrangement  with  a  prior  endorser  by  which  he  discharged  him.  ^    [And  wherever  the 
consideration  on  which  it  has  been  paid  happens  to  fail.  Shove  v.  Webb,  1  Term  R.  732.] 
[Johnson  ▼.  Johnson,  3  Bos.  &  P.  162;   Scurfield  v.  Gowland,  6  East,  241 ;   Elliot  v. 
Edwards,  3  Bos.  &  Pull.  181;  BaTtlettv.Tuchin«6Taunt.259;  Jones  v.  Rvde,  5  Taunt. 
488;  Watkins  v.  Hewlett,  1  Bro.  &  B.  1  ;||  but  the  contract  must  be  entirely  rescinded* 
Towers  v.  Barrett,  1  Term  R.  133 ;  for  if  it  be  still  open,  the  plaintilf  can  only  recover 
damages  for  the  breach  of  it,  and  therefore  must  state  it  specially.    Weston  v.  Downes, 
Doug?.  23 ;  Power  V.  Wells,  Cowp.  818.  And  the  contract,  where  it  does  not  determine 
by  the  original  terms  of  it,  but  requires  some  act  of  the  plaintiff  to  put  an  end  to  it,  must 
be  rescinded  within  a  reasonable  time,  else  he  will  be  entitled  only  to  damages.  Comp« 
ton  V.  Best,  cited  in  1  Term  R.  136 ;  Espin.  13.]    0  A  tradesman  who  contracts  to  per- 
form a  certain  undertaking,  and  voluntarily  leaves  it  unfinished,  can  have  an  action  either 
on  his  contract,  or  on  a  quantum  meruit.    2  Mass.  Rep.  147.    See  Marsh  v.  Ruleson, 
1  Wend.  514;  Thorpe  v.  White,  13  John.  53;  Jennings  v.  Camp,  13  John.  94;  Webb 
V.  Dackingfield,  13  John.  390;  Reab  ▼.  Moor,  19  John.  337;   M'Millan  v.  Vanderltp, 
12  John.  165 ;  Stark  v.  Parker,  2  Pick.  267 ;  Lantry  v.  Parks,  8  Cowen,  63 ;  Saint  At- 
baos  Steamboat  Company  v.  Wilkins,  8  Verm.  54.    See  6  N.  H.  Rep.  481.  gf 

II  But  in  such  cases,  if  the  money  is  paid  volimtarily,  and  with  fiiU 
knowledge  or  full  means  of  knowledge  of  all  the  circumstances  of  the 
case,  it  cannot  be  recovered  back;  since  the  rule  volenti  non  fit  injuria 
applies,  and  every  man  is  bound  to  know  before  he  pays  money,  whether 
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the  law  renders  him  liable  or  not.  The  distinction  is  between  an  igno- 
rance or  deception  as  to  the  facts,  which  excuses  a  party,  and  a  mere 
ignorance  as  to  the  law,  which  does  not  excuse  him. 

Bilhie  v.  Lumley,  8  East,  469 ;  Gomery  t.  Bond,  3  Manle  &  S.  378 ;  Brisbane  t. 
Daeres,  5  Taunt.  143 ;  Reyner  ▼.  Hall,  4  Taunt  735.  0  But  die  law  here  spoken  of  is 
the  law  of  one^i  oum  touniry  t  ignorance  of  %  foreign  law  is  ignorance  af/acii  and  in 
this  respect  the  laws  of  other  states  of  the  Union  are  foreign  laws.  Hayen  v.  Foster, 
9  Picker.  1 12.  See  Jordan  ▼.  Jordan,  4  Greenleaf,  175 ;  Hul  ▼.  Green,  4  Picker.  114 ; 
Clarke  y.  Dutcher,  9  Cowen,  674.  In  Mowatt  y.  Wright,  1  Wend.  355,  the  principal 
cases  are  reviewed  by  C.  J.  Sayage,  who  lays  it  down,  uiat  if  money  is  paid  on  a  claim 
cf  right  piade  in  good  faith,  and  the  party  paying  acts  with  as  full'  Imowledge  of  the 
facts  as  the  party  receiving,  then,  although  the  demand  was  unfounded,  the  payment  can* 
not  be  recovered  back,  notwithstanding  the  facts  should  prove  to  be  different  from  what 
they  were  believed  to  be  by  the  party  receiving,  but  not  different  from  what  Ihe  party 
paying  supposed  they  were.0^ 

^  ^  ^  But  if  the  payment  be  made  under  any  species  of  compulsion,  as 

i  '?r  '2  wheia  a  pawnbroker  refuses  to  deliver  back  the  plaintiff's  goods,  unless 

paid  Mlegal  interest,  or  where  the  Stewart  of  a  manor  refuses  a  copyholder 

admission  without  an  exorbitant  fine,  or  where  the  ^eriff  takes  exoes- 

^  ^  sive  fees  on  issuing  warrants  in  right  of  his  office,  the  payment  not  being 

^  •  '''  voluntary,  may  be  recovered  back  if  illegal. 

Asllley  y.  Rejrnolds,  Stra.  915.    /iln  Hall  y.  8hultE,  4  Johns.  Rep.  345,  Speaeer,  J., 
said,  that  the  principle  of  this  case  of  Astley  v.  Reynolds  was  overruled  by  Ixm  Keayotk 
in  Knibbs  v.  Hall,  (1  £s]>.  84.^    See  also  Chase  v.  Dwinale,  7  Greoilaif,  134,  where 
^  it  was  held  that  money  paid  to  liberate  a  raft  of  lumber  which  had  been  detained  in  order 

*        ^«r  to  exact  an  illegal  toll,  might  be  recovered  back  in  this  action.    See  also  9  Johns.  Rep. 

^     ''  ^  301 ,  370.  ^    Leake  v.  Pigot,  Selw.  Ni.  Pri.  86 ;  Dew  v.  Parsons,  3  Bam.  &  Aid.  5&  9 

J  and  see  Morgan  v.  Palmer,  3  Bam.  &  G.  734 ;  Shaw  y.  Woodoocki  7  Bam.  ft  C.  73 ; 

Holt's  Ca.  346. 

And  so  also,  if  a  party  with  ^1  knowledge  of  all  the  facts,  promise  to 
pay  money  claimed  of  him,  and  which  he  is  not  legally  bound  to  pay, 
he  is  bound  by  such  promise. 
C    ,.  -. '  Stevens  y.  Lynch,  13  East,  38;  and  see  4 Taunt  93. 

I ./  : "  If  the  plaintiff  discounts  for  the  defendant  a  navy  bill,  which  tons 

out  to  be  forged,  and  is  refused  payment  on  that  ground  at  the  navy 
».'•  ^^  office,  and  the  plaintiff  pay  the  money  on  it  to  a  third  party,  to  whom 

\j  ^'  -^  he  had  passed  it,  he  may  recover  the  amount  from  the  oefendant  in  an 

]    /"^  action  for  money  had  and  received,  all  parties  being  ignorant  of  tho 

firaud ;  for  the  money  is  paid  under  a  mistake  of  fact,  and  the  plaintiff 
is  not  in  fault. 

Joneay.Ryde,  1  Marsh.  157;  6Tannt.488;  and  see  Fuller  y.  Smith,  IRy.&Moou 
N.  P.  C  49.  0  Where  payment  of  a  note  is  made  in  counterfeit  hank  bills,  the  persaii 
makinff  payment  not  knowing  they  were  false,  the  payee  may  recover  of  him  the  amcmnfc 
of  such  bills  in  an  action  for  money  had  and  received.  Younff  v.  Adams,  6  Mass*  183; 
but  such  bills  must  be  offered  back  m  reasonable  time.  Glonoeater  Bank  y.  Salens 
Bank,  17  Mass.  33 ;  Salem  Bank  v.  Gloucester  Bank,  17  Mass.  1 ;  Raymond  y.  Baar» 
13  S.  &;  R.  318.  See  also  Markle  v.  Hatfield,  d  John.  455 ;  Mudd  v.  Reeves,  %  Hai. 
4c  John.  368  $  Hargrave  v.  IKisenbuiy,  3  Hawks,  326;  Keene  v.  Thamp8on«  4  Gill  ^ 
John.  463.  gf 

And  it  makes  no  difference,  if  the  navy  office  on  presentment  pay  the 
bill,  supposing  it  genuine,  and  on  discovering  the  fei^ry,  the  party 
presenting  it  refund  the  money  paid,  and  receive  die  same  from  die 
plaintiff,  £rom  nrhom  he  took  the  bill. 

Brace  y.  Braoe,  1  Marsh.  R.  166 ;  5  Taunt.  49t,  n. 

But  if  the  drawee  of  a  forged  bill  accept  and  payit,  or  pay  it  witbcrat 
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(A)  Ib  what  Catee  Atsnraprit  is  the  proper  Aotioii. 

acceptance,  he  cannot  recorer  back  the  money  from  the  party  to  whom 
it  was  paid,  for  the  drawee  is  bound  to  satisfy  himself  that  the  bill  is 
genuine. 

Price  T.  Netl,  3  Burr.  1354;  1  Black.  R.  390.  ^0  An  acceptor  is  bound  to  know  the 
drawer's  handwriting,  and,  if  he  accept  a  forged  bill,  he  will,  neTertbelees,  be  bound 
to  pay  it.  Bank  of  the  U.  S.  y.  Bank  of  Georgia,  10  Wheat.  333;  4  DalL  234; 
16100.27.8^ 

Nor  can  the  bankers  of  the  drawee  pajring  a  forged  bill  on  his  account, 
recorer  back  the  amount  for  the  same  reason. 
Soiitk  ▼.  Mercer,  6  Taunt  76 ;  but  see  Biartin  t.  Morgan,  3  Moo.  635* 

However,  if  the  London  correspondent  of  a  supposed  endorser  of  a 
bill  which  has  been  dishonoured  by  the  acceptor,  pay  the  bill  on  the 
application  of  the  notary  for  the  honour  of  such  endorser,  and  afterwards 
on  discovering  that  the  names  of  such  endorser,  and  of  the  drawer  and 
acceptor  arc  forged,  give  immediate  notice  (a)  to  the  defendant  to  whom 
the  amount  was  paid,  in  such  time  that  notice  of  the  dishonour  may  be 
sent  the  same  day  to  the  prior  endorsers,  such  correspondent  may  recover 
back  the  amount  from  the  defendant;  since  the  money  was  paid  by  mis- 
take, and  the  mistake  was  discovered  before  the  defendant  had  lost  any 
remedy  on  the  bill,  and  the  court  also  distinguished  this  from  the  former 
cases,  suice  the  plaintifis  here  were  neither  the  drawers  nor  acceptors 
of  the  bill,  nor  their  agents,  and  the  defendants  were  in  fault  as  well  as 
the  plaintiffs,  since  their  calling  on  the  plaintiffs  amounted  to  an  assertion 
that  their  principal's  name  was  actually  on  the  bill 

Wilkinson  ▼.  Johnson,  3  Bam.  ii  Cres.  438.  (a)  But  where  tiie  notice  of  the  foigery 
was  not  giyen  to  the  party  to  whom  the  amount  of  the  bill  was  paid  till  the  day  after 
Ike  payment,  it  was  held,  that  the  party  paying  it  could  not  recover  the  money  back. 
Cocks  t.  Masterman,  9  Bam.  &  C.  903.| 

So  if  A  gives  money  to  B  to  pay  C'upon  G's  delivering  up  writings, 
kCf  and  G  will  not  do  it,  an  indeMaius  will  lie  for  A  against  B  for  so 
much  money  received  to  his  use. 

6  Mod.  161,  per  Holt,  C.  J.,  who  said,  that  many  such  actions  have  been  mamtained 
ftr  earnest  in  Mrgains,  ^.,  ||when  the  bargainor  would  not  perform,  and  for  premiams 
«f  iasQiaiiee  when  the  ship  did  not  go  the  voyBge.| 

If  one  be  named  a  conmiissioner  to  examine  witnesses  in  a  cause 
depending  in  Chancery  or  Exchequer,  who  officiates  accordingly,  he 
may  bring  an  a*ssumpsit  for  his  labour  and  pains;  for  though  he  is  to 
be  considered  as  an  officer  of  the  court,  yet  he  is  not  compellable  to 
attend  against  his  will ;  nor  does  the  trust  reposed  in  him  make  his 
taking  a  reward  bribery,  for  the  party  is  to  take  care  to  name  such  as 
will  serve,  and  it  is  but  reasonable  it  should  be  at  the  charge  of  him  for 
whom  he  officiates. 

Csith.  908;  Htt.  3  W.  le  M.;  Stokeld  v.  CoUinson,  Comb.  186,  S.  C.  /0 See  Addis. 
49;  3PenDau75;  6S.&R.419;  4Watts,334;  1  Barring.  137.^ 

The  gentlemen  ushers  and  daily  waiters  to  the  king  brought  an 
oMumpsit  against  the  defendant,  in  which  they  declared,  diat  all  gentle- 
men ushers,  daily  waiters,  &c.,  time  out  of  mind,  had  used  to  have  a  fee 
of  5/.  of  every  person  who  voluntarily  accepted  the  honour  of  knight- 
hood, and  that  the  defendant  (on  sudi  a  day)  had  voluntarily  accepted 
knighthood,  and  thereupon  became  indebted  to  them  in  5/.,  and  in  con- 
sidoratiou  thereof  had  promised  to  pay  the  money,  which  he  had  not 
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414  ASSUMPSIT. 

(A)  In  what  Cases  Assampsit  is  the  proper  Aetion. 

performed ;  and  upon  a  demurrer  to  this  declaration,  it  was  adjudged 
this  action  would  lie  for  this  duty. 

Carth.  95,  Duppa  and  Gerrard ;  Sow.  R«p.  78,  S.  C.    Lies  for  fees  due  to  the  Usher 
ofthe  Black  Rod.  2Stra.747.    See  12  Mod.  607. 

Where  a  man  comes  to  buy  goods,  and  they  agree  upon  a  price  and 

a  day  for  the  payment,  and  the  buyer  takes  them  away,  an  assttmpM 

for  the  money  is  the  proper  action,  for  trover  will  not  lie  for  the  goods,  (a) 

because  the  property  was  changed  by  a  lawful  bargain,  and  by  that 

bargain,  the  buyer  was  to  convert  the  goods  before  the  money  was  due ; 

but  if  a  man  comes  to  buy  goods,  and  they  agree  upon  a  price  for  present 

money,  and  the  buyer  takes  the  goods  away  widiout  payment,  trotfor 

lies,  because  the  property  is  not  altered,  (A)  and  therefore  the  taking 

away  the  goods  without  payment  of  the  money,  is  an  injurious  taking, 

r!^^  for  which  the  action  lies ;  but  if  a  man  sells  goods  on  payment  of  money 

fi  'V  ^  on  a  day  to  come,  and  the  money  be  paid,  and  the  goods  not  delivered^ 

^i^^^  trover  lies,  because  the  property  is  in  the  buyer,  (c) 

.^  r^.'  V  Vide  tit  TVover  and  Convernon,  [  (a)  Unless  the  groods  are  bought  with  a  fraudulent  uh 

»•  «^  •^'^  tention  not  to  pay  for  them.    Ferguson  y.  Carrington,  9  Bam.  &;  C.  59.    /i  After  a  con- 

i  ^  [7i  '        miction  for  larceny  the  injured  party  may  bring  trwer  for  his  goods,  but  cannot  maintain 

\.  '*  /•^<t  asaumjimL    Foster  ?.  Tucker,  3  Greenleaf,  458.  ^    (6)  But  generally  speaking  the  pro* 

Jl  perty  m  such  case  passes  to  the  buyer  on  the  sale,  so  as  to  throw  on  him  all  risk  as  U> 

the  goods,  though  tne  seller  has  a  lien  for  the  price,  and  the  buyer  cannot  take  them 
, .  ,. .  away  without  paying  it.    See  5  Bam.  &  G.  862 ;  6  lb.  392 ;  8  lb.  282.     (c)  That  is, 

r' . .  ^  '*^       <«.  where  the  goods  are  m  existence  at  the  time  of  the  sale ;  for  if  the  goods  are  to  be  made, 

«        \f  the  buyer  acquires  no  property  in  them  till  they  are  finished  and  delivered,  notwith- 

^      '  standing  he  pays  the  price  in  advance.    Mucklow  v.  Mangles,  1  Taunt.  318.    /0  When 

a  certain  quantity  of  ffoods  are  sent  for,  on  certain  terms  of  credit,  and  a  less  quantity  is 
sent  on  a  shorter  credit,  the  contract  is  not  complete  until  the  goods  have  been  received, 
and  accepted  by  the  buyer ;  if  they  are  lost  by  the  way  the  seller  cannot  recover  their 
Value  on  an  implied  auumpnt  to  pay  for  them.  Bmce  v.  Pearson,  3  John.  354.  An 
offer  to  contract  does  not  become  an  agreement  until  it  has  been  accepted  by  the  party 
to  whom  it  is  made,  and  then  it  must l>e  accepted  precisely  as  made,  unless  the  party 
i'    \^  proposing  agree  to  the  variation.    M^DonoHgh  v.  Winchester,  1  L.  R.  190;  4  Wbeatt 

.     {  225.  fl    But  see  Woods  v.  Russell,  6  Bam.  &  A.  942 ;  Atkinson  v.  Bell,  8  Bam.  &  C. 

t-    '''-  377.0 

^'   _^'^^  /gWhen  the  buyer  of  goods  sold  on  credit  refuses  to  take  them,  and 

•'  *^'^  comply  with  his  contract,  the  seller  may  maintain  an  action  for  danaages 

\f  "J"  for   breach  of  the   contract,  before  the  expiration  of  the  term  of 

u  .  /'^y  credit,  (rf)  When  he  agrees  to  take  them  and  fulfil  his  contract,  indebita- 

tus assumpsit  will  not  lie  until  the  term  of  credit  has  expired,  (e)     But 
if  it  has  expired  and  the  goods  have  been  delivered,  this  action  vrill 

lie.(^) 

(d)  Girard  v..  Tagffart,  5  S.  &  R.  19.    U)  5  S.  &  R.  19.    (g)  Reynolds  r.  CleTeIaiid» 
4  Cowen,  282  f  BayUes  v.  Fetty  Place,  7  Mass.  325, 329.  gf 

If  a  man  and  a  woman,  being  unmarried,  mutually  promise  to  many 
each  other,  and  afterwards  the  man  marries  another  woman,  by  'which 
he  renders  himself  incapable  of  performing  his  contract,  an  assumpsit 
lies,  in  which  the  woman  shall  recover  damages ;  for  though  matrimonial 
causes  are  regularly  cognisable  in  the  spiritual  courts,  yet  the  contract 
in  the  present  case  being  executory,  and  revoked  by  the  husband  by 
the  subsequent  marriage,  could  not  be  enforced  by  ecclesiastical  oen* 
sures,  as  a  contract  in  prsesenti  may ;  hence  therefore,  there  being  no 
adequate  remedy  in  the  spiritual  courts,  and  marriage  being  an  ad* 
Tantage,  and  the  loss  of  it  a  temporal  loss,  it  is  fit  that  there  should  be 
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(B)  What  Words  create  miffident  Ceortainty  in  a  Promise. 
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a  remedy  in  the  temporal  courts,  otherwise  there  would  be  a  failure  of 

justice. 

Carter,  833,  Dickenson  and  Holecroft;  Roll.  Abr.  32,  S.  P. ;  Leon.  147,  S.  P. ;  Stile, 
395, S.  P. ;  Keb.  866,  S.  P. ;  Sid.  180,  S.  P.,  adjudged ;  6  Mod.  173,  S.  P.  Vide  Carth. 
467;SaIk.34,pl.a;  Ld.Ra7m.386;  13  Mod.  214;  5  Mod.  511.  Where  on  such  a  contract 
the  man  brought  an  action  against  the  woman;  and  it  was  objected  that  it  would  not  lie^ 
because  marriage  was  no  advancement  to  him  as  it  was  to  a  woman ;  but  this  distinction 
was  exploded*  Such  promises  are  good,  though  the  time  of  marriage  be  not  agreed  on; 
bat  in  such  case  it  is  necessary  to  entitle  the  party  to  his  action,  to  allege  that  he  offered 
to  marry  her,  and  that  she  refused.  Carth.  467.  yd  See  1  Johns.  Cas.  116.gr  This 
action*  must  be  founded  on  reciprocal  promises;  and,  therefore,  if  the  promise  be  on  one 
side  only,  it  does  not  bind,  being  only -ntM^um  pactum,  Salk.  34.  fi  Wiffhtman  y.  Coates, 
15  Mass.  1 ;  Bojrnton  y.  Kello^,  3  Mass.  189 ;  Southard  v.  Rezford,  6  Cowen,  254.^ 
fiat  if  a  man  of  full  age,  and  a  female  of  fifteen,  promise  to  intermarry,  and  afterwards 
he  marries  another,  an  action  lies  against  him;  for  though  such  promise  may  be  said  to 
be  yoidable  as  to  the  infont,  yet  it  shall  be  good  ajgainst  the  person  of  full  age,  who  shall 
be  presumed  to  have  acted  with  snfficient  caution;  otherwise  this  privilege  allowed 
iomnts  of  rescinding  and  breaking  through  their  contracts,  which  was  intended  as  an 
adrancement  to  them,  might  turn  greatly  to  their  prejudice.  Trin.  3  G.  2,  adjudged 
between  Holt  and  Ward,  3  Stra.  150,637;  Barnard.  K.  B.  309;  Fitzgib.  175,375. 
^Willard  v.  Stones,  7  Co  wen,  Q2.0  Vide  head  of  InfanU.  These  contracts  are  not 
within  the  statute  of  frauds.  Cork  v.  Baker,  Stra.  34.  ||An  administrator  cannot 
maintain  the  action  for  breach  of  promise  of  marriage  to  the  intestate,  unless  special 
damage  is  stated.    3  Maule  &  S.  408.n 

^'Ais  must  mean  where  the  defendant  remains  sole  at  the  time  of  commencing  the 
aetion. 

{An  agreement  between  parties  to  a  suit  in  Chancery,  by  which  they 
bind  themselves,  their  executors  and  administrators,  made  an  order  of 
that  court  and  acted  upon  therein  as  such,  may  be  the  ground  of  an 
action  of  assumpsit;  though  the  general  rule  is  clear  that  the  mere 
order  of  another  court  is  not  a  good  ground  of  action. 
8  Bos.  &  Pttl.  483,  Smith  v.  Whalley.    See  3  H.  BL  348,  Emerson  v.  Lashley.} 

0An  agreement  to  do  several  things  at  several  times  is  divisible  in  its 
nature,  and  an  action  may  be  maintained  for  each  default 

Badger  t.  Titcomb,  15  Pick.  409. 

When  a  reward  is  oflfered  by  public  advertisement  for  the  recovery 
of  a  parcel  of  bank  bills,  which  had  been  lost,  and  a  part  had  been  found 
by  the  plaintiff,  it  was  held  that  he  was  entitled  to  ^pro  rata  proportion 
of  the  reward  offered. 

Simmes  v.  Frazier,  6  Mass.  344. 

A  promise  to  pay  a  certain  sum  whenever  the  promissor  should  receive 
or  realize  the  above  sirni,  from  a  specified  fund,  was  held  to  be  a  pro* 
mise  to  pay  so  much  of  that  simi  as  he  might  realize  from  the  fund^ 
though  it  should  fall  short  of  the  amoimt  of  that  suul 

Aldrich  ▼.  Fox,  1  Greenl.  316.  gf 

(B)  What  Words  create  sufficient  Certainty  in  a  Promise. 

All  promises  and  contracts  are  to  receive  a  favourable  interpretation; 
and  such  construction  is  to  be  made,  where  any  obscurity  appears,  as 
will  best  answer  the  intent  of  the  parties;  otherwise  a  person,  by 
obscure  wording  of  his  contract,  might  find  means  to  evade  and  elude 
the  force  of  it.  Hence  it  is  a  general  rule,  that  all  promises  shall  be 
taken  moat  strongly  against  the  promissor,  and  are  not  to  be  rejected,  if 
Cbey  caD  by  any  means  be  reduced  to  certainty :  Therefore, 
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416  ASSUMPSIT. 

(B)  VHai  Words  eraale  wiffioieDt  Ccftaiiilj  in  a  PnmiBe. 

If  Ay  in  consideration  that  B  will  many  his  daughter,  assumes  and 

Eromises  to  give  with  her  a  child's  part,  and  that  at  the  time  of  his  death 
e  will  give  to  her  as  much  as  to  any  of  his  children,  except  his  eldest  son; 
this  is  a  good  promise,  for  though  a  child's  part  in  itself  is  altogether 
Uncertain,  (a)  yet  being  to  give  as  much  as  to  any  of  his  children,  the 
prpmise  is  certain  enough,  it  being  averred  what  the  younger  son  bad. 

Poph.  148;  SRon.  R.  104,  S.  G.  [See  a  similar  case,  1  Roll.  R.  193;  Cio.  Jae. 
417.]  {a)  But  if  a  citizen  of  London  promises  a  chi)d*s  portion,  tliis  of  itself  is  certain 
enough ;  n)r  by  the  custom  there  it  is  Known  how  much  each  child  shall  hare,  ft  RoIL 
R.  104,  ;ier  Montague,  C.  J. 

But  if  there  be  a  discourse  between  the  father  of  A  and  B,  in  relation 
to  a  marriage  between  the  said  A  and  the  daughter  of  B,  and  B  iune  tt 
ibidem  affirms  and  publishes  to  the  father  of  A  quod  daret  ei  qui  mart* 
4^  iarei  his  said  daughter  with  his  consent  100/.,  and  after  A  marries  the 

f^'2*  daughter  of  B  with  his  consent ;  yet  this  affirmance  and  publication  of 

i  ^!Y  •»  B  shiall  raise  no  promise  upon  which  an  action  upon  an  assumpsit  may 

^f^\^  be  brought, (A)  because  these  words  do  not  include  any  promise. 

.   ^ "  J^  Roll.  Abr.  6,  pi.  1.    (^h)  But  by  Noy,  11,  S.  C,  adjudged,  because  the  words  in  the 

*"J^,-^  '    declaration  were  aaseruit  and  pubUcavii,  and  it  was  not  arerred  or  shown  to  whom. 

(    •!  *  >]  When  a  promise /Irmtfm  faeere^  Anglie^^  to  make  good  a  portion,  amounts  to  a  promise 

•-     *  *1  to  pay.     Vide  3  RoU.  Abr.  738,  pi.  3;  Gro.  Car.  808,  Pilchard  ▼.  Kingston. 

If  a  bill  of  exchange  be  drawn  on  a  merchant,  and  he  sets  his  name 
to  it,  this,  by' the  custom  of  merchants,  (c)  amounts  to  a  promise  to 
pay  it. 

^  i«  Roll.  Abr.  6;  Cio.  Jac  306,  8.  C.    /8A  parol  acceptance  will  bind  die  acceptor. 

.  I  Leonard  y.  Mason,  1  Wend.  608;   Williams  t.  Winans,  3  Green.  339;   Doagal  t. 

Cowles,  5  Day,  511, 515;  Storer  v.  Logan,  9  Mass.  55, 60.  And  an  authority  by  a  oaity 
to  draw  certain  bills  on  him,  is  virtually  an  acceptance  of  bills  drawn  in  pursuance  ofsuch 
authority.  Van  Reimsdyk  y.  Kane,  1  Gall.  630 ;  Banorgee  y.  Hoyey,  5  Mass.  33 ; 
Mayhew  y.  Prince,  11  Mass.  55;  Wallace  y.  A^,  4  Mason,  336.  gr  (£)Whera  to 
warrant  a  debt  amounts  to  a  promise  to  pay  it.    Vide  3  Roll.  Abr.  788. 

If  a  man  promises  another,  in  consideration  that  he  will  assign  to  him 

a  certain  term,  to  pay  him  10/.,  this  is  a  good  assumpsit^  though  the 

'  time  of  assignment  and  payment  be  not  appointed ;  for  the  10/.  shall  be 

9:  ^^^^  paid  in  a  convenient  time  after  the  assignment,  which  also  must  be  done 

)>  ^.  -^  m  convenient  time,  and  he  shall  not  have  time  during  his  life. 

y")  Roll.  Abr.  14, 15,  Barnard  and  Simon. 

So  if  A  be  indebted  to  B  for  certain  things  to  him  sold,  and  C  comes 
to  B,  and  promises  him  that  if  A  do  not  pay  him  the  money,  that  then 
he  himself  will  pay  it,  an  action  upon  the  case  lies  for  B  against  C  upon 
his  promise,  if  A  does  not  pay  the  money  in  a  convenient  time,  (rf) 

Roll.  Abr.  15, 37,  S.  C.  (d)  Qu.  If  an  action  will  lie,  the  consideration  beinflr  exe- 
cuted, and  the  promise  seeming  to  be  within  the  statute  of  frauds,  39  Car.  S2,  c.  31  See 
po9U{'D)i  and  tuprd,  tit  JigreemenU,  ||  The  promise  would  seem  to  be  nudum  pactum^ 
unless  there  were  a  consideration  of  forbearance  by  B  to  sue  A  at  C's  request,  or  some 
other  consideration.!)  [If  A  promise  to  pay  B  such  a  sum,  if  C  does  not,  there  A  is  bot 
a  securi^  for  C.  But  if  A  promise  that  C  will  pay  such  a  sum,  A  is  the  principal 
debtor;  lor  the  act  done  is  upon  his  credit,  and  not  upon  C's.  Fer  Lee,  J.,  Fits.  303.1 
I  See  2  Term  R.  80 ;  Cowp.  337 ;  1  Bam.  &;  Aid.  3O3.0 

If  A  is  indebted  to  B  in  10/.,  and  upon  this  C  promises  that  in  con- 
sideration that  he  will  forbear  A  till  such  a  day,  if  A  does  not  pay  him 
the  said  day,  he  himself  will  pay  him  the  said  day ;  this  is  a  good  pro* 
mise,  upon  which  B  may  have  an  action  against  C,  for  though  A  h*4 
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(B)  Whit  Words  ereate  suffioient  Certainty  in  a  Promise. 

the  whole  day  to  pay  it,  and  so  it  was  impossible  for  C  to  pay  it  the 
same  day,  if  he  did  not  pay  it,  yet  the  substance  of  the  promise  is  to  pay, 
and  the  time  limited  being  impossible,  is  void,  and  then  it  ought  to  be 
paid  on  request. 
Roll.  Abr.  15. 

If  A  is  indebted  to  B  in  10/.  by  obligation,  and  A  dies,  and  makes  C 
his  executor,  and  C  having  assets,  &c.,  in  consideration  guod  daret  diem 
solutionis  pro  una  annOj  promises  payment ;  an  action  on  this  promise 
vill  lie  against  him,  (a)  for  though  in  proper  sense  a  day  cannot  be  given 
upon  the  bond,  yet  it  shall  be  taken  according  to  common  parlance^  viz. 
•deferring  the  day  of  payment.. 

Cio.  Elis.  643.  (a)  The  plaintiff  declared  upon  a  promise  to  assign  the  shop  of  the 
defeodant,  and  trawferre  negotiaiionem^  &c.  All.  67 ;  Stile,  111.  0 But  assumpsit  will 
not  lie  against  an  executor  on  a  promise  to  perform  a  covenant  made  by  his  testator;  the 
aetioD  should  be  covenant.  Landis  ▼.  Urie,  10  S.  &  R.  316.  In  Connecticut,  assumpsit 
lies  against  executors  for  taxes  due  from  their  testator.  Bulkley  y.  Clark,  3  Root,  60.  See 
S  OalT.  176;  1  Yeates,  Ul.  fl 

If  A,  in  consideration  that  B  will  marry  his  daughter,  assimies  and 
promises  to  give  to  B  twenty  French  pieces ;  this  is  a  good  promise,  for 
this,  according  to  our  usual  speech,  shall  be  intended  French  crowns, 
which  are  the  common  coin  of  France,  and  here  known. 

Cro.  Car.  194,  Pointer  and  Pointer,  adjudged. 

If  the  plaintiff  declares,  that  whereas  there  was  a  communication  be- 
tween the  plaintiff  and  defendant,  concerning  the  bark  of  certain  wood, 
and  that  thereupon  it  was  agreed  that  the  defendant  should  give  to  the 
plaintiff  two  shillings  per  seam  for  all  the  bark  of  such  wood  as  the 
plaintiff  should  cut,  and  that  thereupon  the  defendant  assumed  and 
promised  to  have  ready  upon  a  certam  day  articles  purporting  the 
agreement,  and  an  obligation  for  the  performance  thereof,  &c.,  the  de- 
claration is  not  good,  because  not  said  in  what  sum  the  obligation  was 
to  be ;  and  a  certain  sum  cannot  be  intended,  because  the  number  of 
seams  are  altogether  uncertain ;  but  being  a  verdict  upon  the  general 
issue,  (i)  it  was  adjudged  for  the  plaintiff;  but  per  cur.y  upon  demurrer, 
or  the  special  issue,  it  had  been  naught 

Sid.  370,  Please  and  Palfrey;  Keb.  776,  S.  C.  (6)  Hob.  69,  70,  like  point  adjudged. 
Brownl.  11,  S.  P.  adjudged. 

But  if  there  be  an  agreement  (c)  to  enter  into  an  obligation  for  per- 
formance of  a  thing  of  certain  value,  without  mentioning  in  what  sum, 
it  shall  be  according  to  the  value,  (cf) 

Sid.  970,  per  ettr,  (c)  So  upon  a  covenant  to  enter  into  a  bond  that  B  shall  enjoy  such 
lands,  it  sfaail  be  intended  in  a  sum  to  the  Talue  of  the  lalid.  Samon's  case,  5  Co.  78,  a ; 
Cro.  £Uz.  433.  (<£)  Of  double  the  value.  Cro.  Jao.  116,  adjudged ;  Hetl.  89,  like  point 
diAiiatur. — When  for  payment  of  money.  Ler.  88.  )6A  promise  made  by  the  defendant  to 
the  nlaintiir,  a  single  woman,  that  if  she  would  live  with  him  until  her  marriaffe,  he 
would  give  her  one  hundred  acres  of  land,  without  reference  to  the  locality  or  TsJue,  is 
Yoid  for  uncertainty.  Sherman  v.  Kittsmeller,  17  Serg.  &  R.  45.0 

In  an  assumpsit^  the  plaintiff  declared  that  the  defendant  in  consider- 
ation, &C.,  six  months  before  tlie  return  of  King  Charles  the  Second, 
assumed  to  pay  20/.  to  the  plaintiff,  if  Charles  Stewart  foret  Rex 
JingUss  infra  12  menses  tune  prox.  sequent.;  and  adjudged  a  good 
promisey  for  the  words  shall  be  taken  according  to  the  subject-matter, 

Voi^  I. — 53 
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(C)  What  is  a  sufficient  Consideration  to  create  an  Aflsnmpsit. 

viz.  that  the  king  that  was  then  out  of  possession,  should  be  in  posses- 
sion within  six  months. 

Lev.  33 ;  Keb.  56,  S.  C. 

(C)  What  is  a  sufficient  Consideration  to  create  an  Assumpsit. 

Consideration  is  defined  a  cause  or  occasion  meritorious,  that  re- 
quires a  mutual  recompense  in  fact  or  in  law. 

Dyer,  336,  b ;  Hardr.  72 ;  3  Black.  C.  443. 

Therefore,  if  a  man  promises  another  to  give  him  so  much  money 
at  a  day  to  come,  or  to  build  a  house,  (a)  without  consideration,  this  is  a 
naked  promise,  and  will  not  oblige. 

Doctor  and  Stud.  177,  or  Kelw.  50 ;  Roll.  Abr.  9, 10.    [So  where  a  carpenter  had  un- 
^ih^^M.,.^  dertaken  to  build  a  house,  and  had  not  done  it,  it  was  holden  that  an  action  would  not  lie. 

fZr  w^  SH.4,3b;  IIH.4,33;  Ld.Rayni.919;  and  5  Term  R.  149,  S.  C,  cited  and  agiBed. 

if  '  X  ^  It  does  not,  indeed,  appear  that  this  case  was  decided  upon  the  ^ound  of  its  being  a 

^^*^^  ^  mere  nudum  pactum  tor  want  of  any  consideration,  though  Broke,  in  his  abridgment  of 

'!^\*i  it,  tit  Jieiion  9ur  Ccue^  40,  has  stated  it  to  be  so ;  the  want  of  a  written  covenant,  and  the 

;.  I  *^««.  repugnance  which  the  judges  of  those  times  felt  to  extending  an  action  of  trespass  to 

.  -x. ' '  ^  instances  of  mere  non-feasance,  are  the  only  reasons  for  the  judgment  assigned  by  the 

f    «'  vi  report.]   )0  And  even  though  special  dama^  has  been  sustained  by  the  non-perfoimanee 

*'        J  of  a  promise  for  which  there  was  no  consideration,  asaumpsit  will  not  lie.     Thome  t. 

^  * '    **  Deas,  4  Johns.  Rep.  84.  ^    (a)  But  if  a  carpenter  promises  to  repair  my  house  before  a 

certain  day,  and  he  does  not  do  it,  by  which  my  house  falls,  I  shall  have  an  action  upon 

the  case.  19  H.  6, 49;  Roll.  9,  S.  C. — So  if  a  carpenter  undertakes  to  build  a  house  foi 

me,  and  does  it  ill,  an  action  on  the  case  lies  against  him.  Roll.  Abr.  9 ;  Kelw.  78,  S.  P. 

'<a  '^  So  if  a  person  undertakes  to  remoye  a  quantity  of  brandy  from  Brook-market  to  Water- 

7  lane,  and,  by  reason  of  his  neglect,  one  of  the  casks  breaks,  an  a$$mi^mt  lies  against 

him,  though  it  is  not  averred  that  he  was  a  common  porter,  or  that  he  had  any  vewanL 
Salk.  36,  pi.  12 ;  2  Ld.  Raym.  909 ;  Com.  Rep.  133 ;  3  Salk.  1 1 ;  Coggs  and  Bamari. 
*:  Vide  tit  Bailment, 

II  If  the  defendant  undertake  to  perform  work,  he  is  not  liable  for  the 

mere  non-performance,  miless  there  is  a  consideration  for  his  promise, 

and  this  neither  in  assumpsit  nor  case :  but  if  he  enter  upon  the  work, 

and  do  it  ill,  he  is  liable  though  there  were  no  consideration,  for  this  is 

a  misfeasance*    Where  the  declaration  stated,  that  in  consideration  that 

w;  zCl  ^®  plaintiflf  at  defendant's  request  would  retain  the  defendant  to  lay  out 

t  ^/.-  money  on  annuity  for  the  plaintiff,  the  defendant  undertook  to  do  his 

,/'^  duty  in  the  premises ;  and  the  plaintiff  averred  that  he  did  retain  the 

"  ^   '  defendant  accordingly,  but  that  he  would  not  do  his  duty,  but  on  the 

contrary  laid  out  the  money  on  the  personsd  security  of  a  person  in  in- 
solvent circumstances,  the  count  was  held  bad  in  arrest  of  judgment, 
and  the  court  relied  principally  on  the  ground  of  the  defendant  having 
no  reward; (6)  also  adverting  to  the  absence  of  any  allegation  that  he 
was  an  attorney. 

Elsee  T.  Gateward,  5  Term  R.  149 ;  Dartnall  v.  Howard,  4  Bam.  &  C.  345 ;  and  sea 
Bates  Y.  Cort,  2  Bam.  &C.  474.  (b)  But  qutcrty  whether  the  defendant  with  rewaid 
would  hare  been  liable  on  this  general  count;  for  unless  his  dut^  on  such  a  retainer 
with  reward  amounted  to  a  guarantee  of  the  sufficiency  of  the  annuity,  Twhich  certainly 
could  not  be,)  it  is  difficult  to  see  how  he  could  be  held  liable.  It  would  seem  that  his 
duty  even  with  reward  would  only  extend  to  honesty,  integrity,  and  common  care. 

Also  idle  and  insignificant  considerations  are  looked  upon  as  none  at 
all ;  for  wherever  a  person  promises  without  a  benefit  arising  to  the 
promissor,  or  loss  to  the  promisee^  it  is  looked  upon  as  a  void  promise. 

9  Bulst.  369.  id  11  John.  50;  3  John.  458;  3Caines,  346;  6  Cranch,  53;  7  Biaaau 
14;  8SfaM.46.af    {To  make  a  promise  obligatory,  there  most  be  some  bennfit  to  tlia 
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(C)  What  IB  a  safficient  Consideration  to  create  an  AssumpaiU 

partfmakioff  ity  or  some  dama^  to  the  party  to  whom  it  is  made,  or  saspension  or  for- 
bearance of  his  right;  otherwise  it  is  considered  as  nudum  pactum,  and  cannot  be  en- 
forced. 3  Burr.  1673;  4  East,  465;  1  Cain.  46.  See  3  John.  Rep.  100;  2  Bos.  &;  Pull. 
73.    See  further  on  the  subject  of  the  consideration  of  a  contract  under  title  Jlgreementi* 

II  Any  detriment  to  &e  plaintiff  incurred  at  the  request  of  the  defend- 
ant is  a  good  consideration  for  the  defendant's  promise :  the  request 
raises  a  presumption  that  it  must  be  beneficial  to  the  defendant. 

3  Burr. R.  1673 ;  4  East, 463 ;  4  Bam.  &  C. 8.  fil  Cain. 46.  See  3  Johns. Rep.  100 ; 
Dexter  ▼.  Hazen,  10  Johns.  Rep.  340;  Andrews  v.  Ives,  3  Conn.  Rep.  368;  Whites- 
town  T.  Stone,  7  Johns.  Rep.  113 ;  Foster  y.  Fuller,  6  Mass.  58 ;  Overstreet  ▼.  Phillips, 
1  Lit  133;  Lemester  ▼.  Burkhart,  3  Bibb,  30;  Townley  y.  Sumrall,  3  Pet  183;  Wood- 
bridge  v.  Cates,  3  J.  J.  Marsh.  333.  See  6  Yerg.  508;  10  Mass.  330;  5  Pick.  380.^ 

Thus  the  giving  a  bond  of  indemnity  by  the  plaintiff  to  the  defendant 
at  the  defendant's  request,  to  indemnify  him  against  a  bill  of  exchange 
drawn  by  the  defendant,  and  which  the  plaintiff,  the  holder  of  it,  had 
lost,  was  held  after  verdict  to  be  a  good  consideration,  for  the  defend- 
ant's promise  to  pay  the  amount  of  the  bill ;  it  being  alleged  in  the  de* 
claration  that  the  defendant  was  indebted  to  the  plaintiff  on  the  bill,  and 
the  bond  purporting  that  the  bill  had  been  paid  by  the  defendant 

Williamson  r.  Clements,  1  Taunt.  533 ;  and  see  Bailey  t.  Croft,  4  Taunt  611 ;  Long- 
lidge  7.  Dorrille,  5  Bam.  &  Aid.  117. 

But  the  laying  out  of  money  by  the  plaintiff  merely  for  his  own  ad- 
vantage, though  done  at  the  defendant's  request,  cannot  be  a  considera- 
tion to  support  a  promise  by  the  defendant 

Parker  y.  Baylis,  8  Bos.  &  Pull.  73. 

^If  several  persons  subscribe  a  sum  of  money  to  carry  on  some  com- 
mon project,  lawful  in  itself  and  supposed  to  be  beneficial  to  the  pro- 
jectors, and  money  is  advanced  on  the  faith  of  such  subscription,  an 
action  for  money  paid  may  be  maintained  against  a  sul)scriber  for  the 
amount  of  his  subscription,  or  such  portion  of  it  as  may  be  equal  to  his 
proportion  of  the  expense  incurred. 

14  Mass.  Rep.  173 ;  5  Picker.  338 ;  4  N.  Ham.  Rep.  533. 

Where  several  persons  promise  to  contribute  to  a  common  object 
which  they  wish  to  accomplish,  the  promise  of  each  is  a  good  considera- 
tion for  the  promise  of  the  others. 

Society  in  Troy  r.  Perry,  6  N,  H.  Rep.  164 ;  Georfre  t.  Harris,  4  N.  H.  Rep.  533 ; 
Commissioiiers  ▼,  Perry,  5  Ham.  58.  g' 

If  a  lessee  for  years,  in  consideration  the  lessor  will  forbear  to  distrain 
com  in  the  shocks,  assumes  and  promises  to  pay  all  such  rent  as  is  arrear, 
the  consideration  is  void,  (a)  because  such  com  is  not  distrainable. 

Stile,  305,  said ;  Hardr.  73,  S.  P.,  cited  as  having  been  adjudged.  [A  promise  to 
pay  the  debt  of  a  person  illegally  arrested,  in  eonnderation  of  bis  being  set  at  liberty; 
Randal  t.  Harrey,  Godb.  358 ;  for  to  pa^  extra  wages  to  a  sailor  in  consideration  of  ei> 
fnordinary  exertion  on  his  part,  for  a  sailor  is  bound  to  exert  himself  to  the  utmost  for 
tiie  ship.     Harris  y.  Watson,  Peake*s  Ca.  73 ;  Stilk  y.  Meyrick,  3  Camp.  317 ;  |  or  to 

£ay  money  upon  forbearance  of  a  suit,  when  in  point  of  law  there  is  no  cause  of  action. 
loyd  ▼•  Lee,  1  Stra.  94 ;  ||  or  to  pay  in  consideration  of  natural  love  and  affection.  Gro. 
^^'  .  755;  or  pay  money  m  consi^ration  of  past  co-habitation,  unless  the  defendant 


seduced  the  plaintiff'.  Binnington  y.  Wallis,  4  bam.  &  A.  660  ;i|  or  to  reviye  a  security, 
which  18  Toid  in  its  creation.  Cockshott  y.  Bennett,  2  Term  R.  763.  03  Cain.  213, 
Payne  t.  "Eden,  ^r  Or  to  fulfil  an  enp;agement  entered  into  by  an  agent  beyond  the  extent 
of  his  commission.  Fens  y.  Hamson,  3  Term  R.  757;  all  these  are  promises  without 
a  consideration;  for  the  consideration  is  the  material  came  of  the  contract.  Fulb.  Paral. 
5,6;  and  of  course  cannot  be  predicated  of  a  nullity.]  (a}  Vide  title  Di$treu^  that  such 
com  is  noiw  distrBinable,  thererore  an  action  would  lie. 
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(C)  Whst  is  a  sufficient  ConBideration  to  create  an  Assumpsit, 

If  the  plaintiff  declares,  that  in  consideration  the  defendant  was  in 
debted  to  him  in  20/.,  the  defendant  did  assume  and  promise  to  deliver 
several  cattle  to  J  S  to  the?  use  of  the  plaintiflf,  and  that  the  defendant 
had  not  delivered  the  cattle  accordingly,  &c.,  the  consideration  is  void, 
because  it  does  not  appear  that  the  debt  was  to  be  discharged  thereby; 
and  if  not,  the  plaintiff  notwithstanding  might  bring  his  action  for  the 
money,  so  that  the  promise  is  but  nudum  pactum. 

SUle,  330,  adjudged  between  Godwin  and  Botlin.  /8  An  attorney  receiyed  a  claim  for 
collection,  and  was  authorized  to  detain  out  of  the  moneys  collected  a  sum  dae  to  him; 
the  owner  afterwards  assigned  the  whole  claim  to  another,  and  the  attorney  promised  to 
pay  it  to  the  latter;  held,  that  the  attorney  might  nevertheless  retain  the  amount  due 
nim,  the  promise  being  nudum  pactum,  Taylor  v.  Bates,  5  Cowen,  376.  See  Larabee 
V.  Oyit,  4  Verm.  45;  Goodale  v.  Holrige,  2  John.  193;  Mitchell  v.  Bell,  C.  &  N.  17; 
8.  C.  1  Taylor,  61 ;  Sweany  ▼.  Hunter,  1  Murph.  181 ;  Johnson  y.  Ackless,  1  Breese, 
&9 ;  Howley  y.  Farrar,  1  Verm.  420.  But  a  person  who  made  a  gratuitoos  promise, 
and  enters  on  the  performance  of  it,  is  bound  by  his  promise,  and  most  act  with  dili- 
gence and  in  good  faith.  Rutgers  y.  Lucet,  2  John.  Cas.  92.  gf 

If  A,  in  consideration  that  B  will  deliver  to  him  a  recognisance  to  read 
over,  assumes  and  promises  within  six  days  to  re-deliver  the  same  to  B, 
or  to  pay  him  1000/.;  this  is  a  good  promise,  upon  which  B  may  have 
an  action  against  A,  for  the  consideration  is  sufficient. 

Leon.  297;  Cro.  Eliz.  138.  Like  point  cited.  /STo  be  obligatory,  mntaal  promisei 
moat  be  simultaneous.  Liyingston  y.  Rogers,  1  Caines,  683 ;  concurrent  and  ooligatoiy 
on  both  parties  at  the  same  time.  Tucker  y.  Woods,  12  Joboi.  190 ;  Keep  y.  Goodridi, 
12  John.  397.  @^ 

If  A  demises  certain  lands  to  B,  rendering  rent,  and  B  assigns  to  J), 
after  which  rent  becomes  due,  and  D,in  consideration  that  A  will  show 
him  a  deed,  by  which  it  may  appear  that  such  rent  is  due,  assumes  and 
promises  to  A  forthwith  to  pay  the  same ;  if  A  does  show  D  the  indeo- 
turo  of  lease,  by  which  it  appears  that  such  rent  is  due,  A  shall  have  an 
action  upon  this  promise  against  D ;  for  when  any  thing,  though  never 
so  small,  is  to  be  done  by  the  plaintiff,  it  will  be  a  consideration  su£Sl- 
dent  to  ground  an  action. 

Cro,  Eliz.  67,  150,  S.  C,  adjudged,  but  the  promise  there  was  in  oonatderatiQii,  te^ 
to  pay  a  rent-charge.  Cro.  Car.  70,  like  point  a!djudged. 

If  A  is  lord  of  a  manor,  and  a  controversy  arises  between  A  and  B, 
concerning  a  certain  copyhold  which  B  claims  to  hold  of  the  said  manor, 
whereupon  tliey  submit  to  the  judgment  and  award  of  J  S;  and  in  con- 
sideration that  A  (a)  had  promised  to  abide  thereby,  B  assumes  and  pro* 
mises  that  if  the  "said  J  S  shall  adjudge  the  copy  insufficient,  that  then 
he  the  said  B  will  forthwith  deliver  up  to  A  the  possession  thereof;  this 
is  a  good  consideration,  the  promise  being  reciprocal,  (6)  and  to  avoid 
variances  and  suits. 

Leon.  103;  4  Leon.^1,  S.  C,  adjudged,  (a)  Note.  Both  promises  must  be  made  at 
Me  same  instant,  else  ihey  will  be  nuda  pacta.  Hob.  88 ;  Cro.  Eliz.  137 ;  3  Jones,  1^. 
(!0  4  Leon.  3,  the  like  point  March,  75,  like  point,  jper  cur.  Cro.  Ella.  543,  like  point 
adjudged,  889 ;  like  point, /mt  eur.  Hob.  88,  like  point  adjudged.  2  Mod.  33,  like  poial 
adjudged.  Thorp  v.  Thorp,  Comyns,  98,  pi.  67;  Ld.  Raym.  335, 663,  S.  C. ;  Salk.  171, 
pi.  3,  B.  C. ;  13  Mod.  453,  S.  C. 

If  the  father  of  A  and  B  lying  sick,  declares  his  intention  to  devise  a 
rent  of  4/.  per  ann.  to  his  younger  son  during  his  life,  and  thereupon  A, 
the  eldest  son,  in  consideration  that  the  father  will  not  charge  his  lands 
therewith,  assumes  and  promises  to  B  to  pay  the  said  rent ;  whereupon 
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the  fether  forbears  to  charge  the  land,  and  dies,  and  the  land  descends 
to  A  discharged  of  the  said  rent,  this  is  a  good  consideration. 

Leon.  192,  adjadged ;  Cro.  Elis.  163,  S.  C,  adjudged.    /SThe  incumiv  a  liability  i 
eoDBequencf  of  the  promiae  of  another  is  good.  Undeniill  t.  Gibson,  3  N.  H..Rep.  35d. 

If  B,  the  daughter  of  A,  be  heir  apparent  to  C,  and  D  promi^  to  A, 
the  mother,  in  consideration  that  she  would  (a)  consent  and  agree  that 
the  said  B,  her  daughter,  should  many  his  son,  that  he  would  give  to 
the  said  A  100/.,  upon  which  A  consents,  and  the  marriage  takes  effect; 
this  is  a  good  consideration,  for  nature  hsis  given  the  power  of  disposing 
to  parents,  and  in  nature  their  children  are  bound  to  obey  them. 

Roll.  Abr.  19;  Moot,  857,  S.  C,  adjudged  by  three  against  one.  Brownl.  18,  S.  C. 
adjodeed ;  Hob.  10,  S.  O.,  adjudffed  by  three  againsjt  one.  Hut.  39,  S.  C,  cited,  (a)  la 
ooosiaeration  the  plaintiff  would  give  his  good->will  and  fnitberaace  to  a  marriagsw 
Moor,  595,  pi.  806.  Where  marriage  biokan-bonds  and  other  considerations  to  procure 
marriage  are  made  void  in  equity ;  Tide  Abr.  £q.  89, 90,  and  tit.  Marriage,  In  eon8»> 
deration  the  pluntiff  would  procure  the  eonsent  of  her  master  for  the  defendant  to  baye 
a  shop  in  his  house,  &c.,  a  good  consideration.  Godb.  SIO.  In  consideration  the  plafai- 
tiff  would  procure  the  consent  of  the  lessor,  that  the  lessee  might  assign  his  term,  &c. 
Hat.  39,  adjudged  a  good  consideration.  In  consideratioii  that  the  moiher  of  A  would 
pemit  iMT  SOD  to  serre  him  for  such  a  time.  Roll.  Abr.  90,  adjudged. 

If  A,  being  on  a  treaty  with  B  for  the  purchase  of  certain  lands  from 
B,  comes  to  B's  wife,  and  promises  her  in  consideration  that  she  would 
not  hinder  the  bargain,  that  he  would  give  her  10/.,  or  a  riding-suit ;  this 
is  a  good  consideration,  and  the  husband  and  wife  may  have  an  im- 
mmpsii  on  this  promise. 

Roll.  Abr.  21, 32,  adjudged.  |  Qume?l 

If  B  in  consideration  that  A,  at  the  special  instance  and  request  of  B^ 
would  permit  B  to  have  and  hold  a  messuage  and  land,  then  in  the  oc* 
cupation  of  B  una  cum  prqficuu  et  commoditatibua  inde  provenienti* 
ittf  to  his  own  use,  promises  to  pay  him  I3s.  at  Michaelmas  after,  for 
rent  for  the  premises,  and  also  at  the  said  feast  to  deUver  the  possession 
of  the  premises  to  A  in  as  good  repair  as  they  were  at  the  time  of  the 
demise ;  this  is  a  good  consideration  to  maintain  an  action,  though  it 
does  not  appear  that  A  had(A)  any  estate  therein  at  tlie  time  of  the  pro* 
mise,  and  though  it  appears  that  B  was  then  in  possession  thereof. 

Roll.  Abr.  22.  (5)2  Roll.  R.  435,  like  point  adjudged;  Vent  211,  212,  like  point 
adjudged ;  Hardr.  366,  S.  P.,  dubiiaiur ,-  4  Leon.  2,  like  point  adjudged ;  Vide  2  Keb. 
Ifi9;  Sid.  323;  Ley.  204,  like  point  adjudged.  But  upon  evidence  it  must  be  proved 
vbat  estate  the  plaintiff  had,  so  that  it  may  appear  tnat  there  was  a  consideration. 
2  Roll.  R.  435.  t^ut  Qu.  for  the  action  is  foundea  merely  upon  the  contract,  and  the 
Jeisor'a  title  cannot  be  controrerted  in  it  2  Wils.  218.1  ||  Lf  B  had  come  in  under  A, 
then  he  could  not  dispute  A*s  title;  but  it  appears  that  fi  was  already  in  possession  at 
Che  time  of  his  promise,  and  tbereifore  he  might  show  that  A  was  a  mere  stranger;  in 
which  case  B  would  not  occupy  by  his  permission,  and  would  not  be  bound  to  pay  the 
money.  See  Williams  t.  Bartnolomew,  1  Bos.  &  Pull.  326 ;  Rogers  y.  Pitcher,  6  T^unt 
202.|  Bat  after  a  verdict  for  the  plaintiff,  the  court  will  intend  it  was  proved  what 
estate  the  plaintiff  had.  Vent.  211 ;  Lev.  179. 

g  Where  the  plaintiff  agreed  with  A  B  to  sell  and  deliver  to  him  a  lace 
machine  for  220/.,  to  be  paid  thus :  40/.  on  dehvery,  and  tTie  residue  by 
ireekly  payments  of  1/.,  which  were  to  be  paid  to  the  defendant  as  the 
trustee  for  the  plaintiff;  and  in  case  of  any  default  plaintiff  was  to  hare 
back  the  machine,  and  in  consideration  of  the  plaintiff,  at  defendant's 
request,  appointing  him  to  receive  the  weekly  instalments,  defendant 
Diomised  plaintiff  to  take  the  machine  and  pay  the  balance,  should  theM 
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be  any  defisiult  in  A  B  in  the  weekly  instalments ;  it  was  held  that  this 
promise  was  nudum  pactum^  there  being  no  consideration  for  it. 

Bates  ▼.  Cort,  3  Barn.  &  C.  474, |    /iA  Tolnntary  reaioratioa  of  a  thine  or  a  right  of 
what  the  law  would  compel  to  be  done,  is  not  a  sufficient  consideration  for  |n  assump- 
sit. McDonald  y.  Neilson,  2  Cowen,  139.    In  the  following  cases  the  consideration  has 
'  been  held  insufficient ;  for  example,  the  assumption  of  a  supposed  danger  of  liability 

\  which  has  no  foundation  in  law  or  in  fact.   Cabot  t.  Haskins,  3  Pick.  81 ;  a  yoluntarj 

promise  not  to  call  on  one  of  two  obligors  for  more  than  one-half  the  sum.   Lemaster  y. 
I  Bnrckhart,  S  Bibb,  27 ;  a  promise  b^  A  to  pay  B  the  debt  of  C,  without  any  loss  to  B  or 

benefit  to  A,  and  where  the  request  ts  procured  without  A*s  knowledge.  Ghayin  y.  La- 
barge,  1  Miss.  556 ;  a  promise  to  forbear  to  sue  for  the  residue  on  receiying  a  part  of  a 
debt.  Pabodie  y.  King,  12  John.  426 ;  Hall  y.  Constant,  2  Hall,  185 ;  a  mere  writtsa 
agreement  promising  to  giye  A  the  refusal  of  a  &nn.  Burnet  y.  Brisco,  4  John.  335 ;  an 
agreement  oetween  two  persons  not  to  bid  against  each  other  at  public  auction,  and  that 
one  should  buy  for  the  benefit  of  both.  Dooiin  y.  Ward,  6  John.  194;  and  see  Wilbur 
Y,  How,  8  John.  444 ;  an  agreement  by  a  son  that  his  father  shall  deduct  a  certain  part 
y «-  from  his  portion.  2  Cowen,  139.    See  also  Hart  y.  Norton,  1  M'Cord.  22 ;  Barlow  y. 

C  -'^  "'  &nith,  4  Verm.  139 ;  Clark  y.  Small,  6  Yerg.  418 ;  Van  Alstine  y.  Wimple,  5  Cowea, 

^  J^yi'  162;  Tryon  y.  Mooney,  9  John.  358 ;  Dexter  y.  Hazen,  10  John.  246. 2/ 

,  -T^"*  '         If  A  in  consideration  that  E  will  make  an  estate  at  will  to  him^  such 

^:^  "tT  as  counsel  shall  devise,  promises,  &c.,  this  is  no  good  consideration,  for 

f  •'  *  ]  that  he  may  presently  after  the  estate  made  determine  it  (a) 

Roll.  Abr.  23;  Poph.  183,  S.  C,  cited.  ||(a)  But  if  there  be  any  doubt  or  dispute 
whether  the  party  is  tenant  at  will  or  for  years,  the  grantinff  such  estate  as  he  hath  will 
be  a  good  consideration.  -  1  Yin.  Abr.  309 ;  and  see  Richarason  y.  Mellish,  2  Bing.  229; 
3  Bing.  334.0 

If  A,  having  several  young  children,  Ues  sick,  and  B  in  consideration 
that  A  after  fa^  death  will  commit  the  education  of  his  children,  and  the 
disposition  of  his  goods  during  their  minority,  to  him,  assumes  and  pro- 
mises to  A  to  procure  certain  customary  kmds  to  be  assured  to  one  of 
the  children;  whereupon  A  appoints  B  overseer  of  his  will,  and  that 
his  goods  should  be  under  the  disposition  of  B.  A  dies,  and  B,  by  virtoe 
thereof,  takes  possession  of  the  several  goods  of  A ;  if  B  does  not  pre- 
^    I    .  core  such  lands  to  be  assured  accordingly,  yet  shall  the  executor  of  A 

H  -   '  "  have  no  action  against  B,  for  here  is  no  consideration,  inasmuch  as  the 

^ '   ^  ^'1  power  which  B  had  given  him  was  only  pro  educatione  liberarum,  and 

*''  ''^'  no  profit  to  himself  ;(&)  and  though  such  overseers  too  often  make  their 

t^  "J"  advantage,  yet  that  is  contrary  to  their  trust,  and  such  a  fraud  as  the 

..  ./'^  law  will  not  presume. 

3  Leon.  88,  adjudged  between  Smith  and  Smith.  Vide  3  Leon.  129.  (b)  Bat  if  ona 
executor,  in  consideration  the  oihet  will  relinquish  the  executorship,  assumes,  &c««  this 
is  good.    Bulst.  185. 

If  there  be  certain  controversies  between  A  and  B  and  they  submit 
to  the  award  of  J  S,  who  among  other  things  is  about  to  award  that  B 
shall  deliver  up  to  A  two  several  obligations,  wherein  A  was  bound  to 
B,  whereupon  B  in  consideration  that  upon  die  request  of  A  the  clause 
in  relation  to  the  delivery  up  of  the  obligations  shall  be  left  out  of  the 
award,  assumes  and  promises  to  A  to  deliver  them  up  to  A  gratis^  &c., 
this  is  a  good  consideration,  the  clause  being  omitted  ad  specia/em  in- 
stanOam  ipHua  A. 

3  Leon.  105,  adjudged. 

If  A  pawns  goods  to  B,  upon  condition  of  redemption  at  a  day  certain, 
and  after  the  day  the  goods  being  not  redeemed,  B  says  he  will  sell 
tfaem,  upon  which  D  says,  if  he  will  stay  the  sale  of  them  but  for  three 
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(C)  What  i0  a  sofficient  ConsideratioQ  to  create  an  Awnmprit. 

days,  he  will  pay  the  money  and  have  the  goods;  if  B  does  stay  the 

sale  accordingly,  B  may  have  an  action  against  D  upon  this  agreement, 

for  this  was  in  nature  of  a  sale ;  (a)  and  if  D  had  paid  the  money,  he 

might  have  brought  detinue  for  the  goods. 

Roll.  Rep.  215,  adjudged.  Capper  and  Dickenson,  (a)  So  where  A  in  consideration 
that  he  had  paid  and  &liYerea  to  the  defendant  twen^  pieces  of  hammered  money, 
bein^  twenty  old  shillings,  at  his  leauest,  he  the  defendant  promised  to  pay  hun  twenty 
thiiiiqgs  new  money;  mi  it  was  objected  that  the  property  was  not  altered,  sed  non 
aUoeaL ;  for  a  delirery,  in  consideration  of  bcdng  paid  the  wae,  is  a  sale.  Salk.  36, 
pill;  3 Ld. Raym. 895. 

If  A  and  B  are  both  solicitors  for  the  office  of  undersheriff,  and  A, 
in  coDsideration  that  B  will  desist,  assumes  and  promises  to  B  that  if  he 
the  said  A  obtains  the  said  office,  that  he  the  said  A  will  pay  unt6  B 
20L  for  a  horse,  &c,  this  is  a  good  consideration. 

Cto.  Jac.  613,  Parker  and  Brown,  adindged.  /9  An  agreement  between  A  and  B,  by 
which  the  former  agrees  to  give  the  latter  one  thousand  dollars,  on  condition  that  he 
will  forbear  to  propose  or  offer  himself  to  the  postmaster-ereneral  to  carry  the  mail,  on  a 
Bail  lOQte,  is  against  public  policy  and  void.  Gulick  v.  Ward,  5  Halst  87.  An  agree- 
meot  tending  to  prevent  competition  at  a  sale  on  execution  is  against  public  policy  and 
▼Old.  Jones  T.  Caswill,  3  John.  Cas.  29;  Thompson  ▼.  Davis,  13  John.  113.  See 
Wilbur  V.  How,  8  John.  444 ;  Doolin  ▼.  Ward,  etrohn.  194. 2/ 

A  has  lands  in  D,  of  which  parish  B  is  rector,  and  B  in  consideration 
that  A  will  plant  his  lands  with  hops,  and  so  better  the  tithes,  assumes 
and  promises  to  allow  him  40s.  for  every  acre  so  planted ;  and  whether 
this  is  a  good  consideration,  because  the  tithes  cannot  be  bettered  by  the 
planting  of  the  hops,  but  by  the  growing  of  them,  dubitatur.  (6) 

Winch.  80.  (6) It  seems  a  strange  reason;  most  not  the  planiing  imply  the 
growing? 

If  A  together  with  B  is  bound  to  C  for  the  proper  debt  of  B,  &c., 
and  A  pays  the  money,  and  B  dies  and  makes  D  his  executor,  and  D, 
in  consideration  that  A  will  forbear  to  sue  him  till  such  a  time,  assumes 
and  promises  to  repay  him ;  this  consideration  is  good,  (c)  though  D  was 
liable  in  equity  only,  (d) 

Sid.  89,  adjudged  between  Scott  and  Stevens;  Lev.  71,  S.  C. ;  Roll.  Rep.  37,  S.  P., 
ftr  Croke.  (c)  So  if  the  consideration  be,  that  the  plaintiff  shall  release  an  equitable 
merest  only.  Wells  and  Wells,  Vent.  40 ;  1  Lev.  272 ;  Thorpe  v.  Thorpe,  Ld.  Raym. 
663.  In  consideration  the  plaintiff  would  forbear  to  sue  for  a  legacy.  2  Lev.  3 ;  Vent, 
120.  /i  Forbearance  to  use  leffal  means  to  enforce  a  contract  is  a  sufficient  consideration. 
Lemaster  t.  Boickhart,  2  Bibb,  30.  ff  {d)  Qu,  Was  not  D  liable  in  an  action  of  asiun^ptii 
&r  money  laid  out  and  paid  by  A  for  testator  in  his  lifetime  ? 

II  Where  A  drew  a  bill  upon  B  his  debtor,  which  B  accepted,  and  A 
endorsed  the  bill  to  C,  and  C  re-endorsed  to  A,  it  having  been  agreed 
that  C  should  endorse  the  bill  to  give  A  C*s  security  for  the  acceptor 
paying  it,  the  court  held  that  A  could  not  recover  on  the  bill ;  for  treat- 
ing it  as  a  bill,  A  by  his  endorsement  was  liable  on  it  to  pay  the  amount 
to  C,  and  A  could  not  recover  on  the  ground  of  the  special  agreement, 
since  there  was  no  consideration  for  C^s  endorsement 

Britten  v.  Webb,  2  Bam.  &;  C.  483 ;  3  Dow.  &  Ry.  650. 

« 

If  A  assign  to  B  a  debt  due  from  C,  although  the  amount  be  uncertain, 
still  this  is  a  good  consideration  to  support  a  promise  by  B  to  deliver 
goods  to  A  in  payment  for  it 

Mooldsdale  t.  Birchall,  2  Blaclu  R.  627. 
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(O)  Whit  k  a  snffieient  OooflideiBlion  to  create  an  ABsampfliL 

And  80  also  the  assignment  of  an  equity  of  redemption  by  a  mortgagor 
is  a  good  consideration,  to  support  an  assumpsit 
Thoipe  ▼.  ThoriM,  t  Ld.  Rajm.  663. 

And  so  also  the  assignment  of  a  bargain  for  the  purchase  of  an  estate 
by  the  plaintiff  to  the  aefendant  at  his  request,  is  a  sufficient  considera- 
tion to  support  a  promise  by  the  defendant  to  pay  the  plaintiff  a  certain 
price  for  the  bargain ;  and  as  writing  is  necessary  to  the  validity  of  such 
a  bargain,  it  may  after  verdict  be  presumed  that  the  bargain  was  in 
^vriting,  though  not  so  alleged  in  the  declaration. 

Price  Y.  Seaman,  4  Bam.  &  C.  535 ;  7  Dow.  &  Rj.  14 ;  1  Rj.  &  Moo.  195.|| 

If  the  plaintiff  declares  that  he  was  possessed  of  several  seamen's 
tickets  for  wages  due  to  them,  and  had  solicited  the  treasurer  of  the 
navy  to  pay  them,  who  had  ordered  the  defendant  his  clerk  to  pay 
ftT  «'  them,  and  the  defendant,  in  consideration  the  plaintiff  would  not  give 

"^  "^  i.;  his  said  master  any  further  troupe  about  the  payment  thereof,  assumes 

^^^..«  ,       to  pay  them ;  this  is  a  good  consideration :  for  though  it  does  not  ap* 

;.'j;  •^,  pear  the  plaintiff  had  any  interest  in  the  money,  or  authority  to  receive 

-  -V*  '^  it ;  and  it  was  objected,  though,  he  might  not  trouble  the  master  further, 

'  "  '*  yet  the  owners  might ;  yet  after  verdict  for  the  plaintiff,  it  was  adjudged 

for  him ;  for  it  cannot  be  intended  but  that  the  plaintiff  had  an  interest 
in  the  tickets,  or  authority  to  receive  the  money,  else  the  treasurer  would 
not  have  ordered  the  payment  thereof. 

Lev.  357,  Bolton  and  Fenner,  adjudged ;  Sid.  393,  S.  C,  adjudged. 

'       t  If  A  in  consideration  that  B,  an  infant,  hath  promised  to  permit  A  to 

'      "  *  carry  away  so  much  of  his  grass,  &c.,  assumes  and  promises  to  pay  B 

,.  .. .  ^  6/.,  the  consideration  is  good,  and  B  may  maintain  an  action  against  A 

;       'I  upon  this  promise,  notwithstanding  B  may  avoid  his  promise. 

'.  '      *  Mod.  35,  adjudged  between  Smith  and  Bowen;  3  Stra.  939,  S.  C,  cited  and  agreed; 

jC    '  .**  Vent  51,  S.  C,  adjudged ;  3  Keb.  581 ,  S.  C. ;  Yelv.  134,  like  pomt,  iMsr  cur. ;  Sid.  41 ; 

I    y_  Keb.l,S.P«    iSSee  WillardT.  SU»e,7Gow6n,3S.@r    Vide  head  of /f/ofi<9. 

*; '.  '  *  If  A  and  B  are  churchwardens  of  D,  and  C  at  the  prosecution  of  A 

'^,.  ^*^  and  B  is  excommunicated  for  not  paying  a  tax  for  the  reparation  of  the 

church  of  D,  and  C  in  consideration  that  the  bishop,  at  the  request  of  A 
and  B,  would  absolve  him,  assumes  and  promises  to  pay  unto  A  and  B 
so  much ;  if  C  is  accordingly  absolved,  A  and  B  may  have  an  action 
upon  this  promise  against  C,  for  it  cannot  be  intended  but  the  absolution 
was  at  the  instance  of  A  and  B,  and  by  reason  of  the  promise  to  pay 
them  the  money. 

Vent  397,  adjudgred  betwen  CurtiB  and  Cullingwood;  3  Lev.  119,  S.  C,  adjudged, 
the  consideration  being  that  the  bishop  would  absolve  the  mother  of  the  defendant  at  the 
request  of  the  defendant,  which  the  bishop  would  not  have  done  if  the  plaintifb  had  not 
accepted  the  promise  of  payment 

If  B  is  indebted  to  A  in  30/.  and  C  is  indebted  to  B  in  the  like  sum,  and 
C  promises  A  in  consideration  that  he  is  content  to  accept  the  said  sum 
by  the  hands  of  C,  and  to  stay  for  this  for  four  days,  that  he  will  pay 
him  the  said  sum ;  this  is  a  good  consideration  for  A  to  maintain  aa 
action  upon  the  case  against  G. 

RolL  Abr.  39. 

If  A  is  indebted  20/.  to  B,  and  dies,  and  his  executor,  in  consideration 
that  B  will  forbear  him  for  a  reasonable  time,  promises  to  pay  him  the 
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debt;  this  is  a  good  consideration  to  have  an  action^  with  an  avennent 
that  he  forbore  him  for  a  certain  time. 

Roll.  Abr.  26*  But  where  a  promise  hy  an  executor,  or  administrator,  or  an  heir,  to  pay 
on  forbearance,  makes  a  good  consideration.  /SSee  2  Bibb,  30;«2  Hall,  266;  3  Marsh,  305; 
6  Conn.  81;  Wriffht,  434,729;  4  Greenl.  387;  4  Wash.  C.  C.  R.  148;  4  John.  237; 
J  Peoiia.  385 ;  3  Watts,  213 ;  2  Binn.  506.  ff  Vide  the  several  titles.  ||  Such  promise 
mnst  be  in  writing,  and  the  consideration  mast  appear  on  the  face  of  it,  according  to  the 
Btatate  of  frauds,  29  Car.  2,  c.  3,  $  4.|| 

II  So,  also,  if  the  executor  promise  to  pay  a  legacy  in  consideration  of 
the  legatee  forbearing  to  sue  for  it,  this  is  a  good  consideration  to  sup- 
port the  promise.  And  although  it  is  now  decided  that  an  action  of  as- 
mmpsit  will  not  lie  against  the  executor  on  an  implied  undertaking  to 
pay  the  legacy  arising  from  the  sufficienpy  of  assets,  (a)  yet  it  is  not  de- 
cided that  an  action  will  not  lie  on  an  express  promise  by  the  execu- 
tor, (J)  or  on  an  admission  by  him  of  having  money  to  pay  it;(c)  and 
therefore,  on  forbearance  in  either  of  these  cases,  and  certainly  in  case 
of  forbearance  to  sue  for  the  legacy  in  the  spiritual  court,  or  in  equity,  a 
promise  founded  on  such  forbearance  would  be  still  binding. 

Davis  ?.  Rayner,  2  Ler.  3 ;  1  Vent.  120 ;  2  Keb.  758.  (a)  Decks  y.  Stmtt,  5  Term 
R.  690.  (6)  Atkins  v.  Hill,  Cowp.  284 ;  aed  vide  7  Bam.  &  C.  542.  (c)  Gorton  ▼.  Dy- 
son, 1  Bro.  &  B.  219.  See  2  Will.  Saund.  137,  (5th  edit.)  ^  In  Pennsylvania,  assump- 
sit lies  for  a  pecuniary  legacy  virlthout  an  express  promise.  Clark  t.  Herring,  5  Binn.  33« 
The  ]xw  is  the  same  in  Connecticat.  Goodwin  y.  Chaffee,  4  Conn.  163 ;  Knapp  y.  Han- 
ford,  6  Conn.  176 ;  Warren  y.  Rogers,  2  Root,  156;  in  Massachussetts,  Farwell  y.  Ja^ 
cobs,  4  Mass.  685;  in  New  Jersey,  Woodruff  y.  Woodruff,  2  Penn.  552;  Cowell  y. 
Oxford,  1  HalsL  432.  In  North  Carolina,  assumpsit  for  a  legacy  lies  on  an  express 
promise.  M'Neil  y.  Quince,  2  Hayw.  153.  And  see  3  Cowen,  133;  6  Cowen,  333  { 
7  John.  99.  gr 

As  forbearance  to  sue  implies  a  right  of  suit,  unless  the  party  forbear- 
ing has  a  good  cause  of  action  at  the  time  of  the  promise  to  pay  the 
debt,  the  promise  is  without  consideration,  and  not  binding.  Thus 
where  a  married  woman  had  given  a  promissory  note  as  a  feme  sole, 
and  after  her  husband's  death,  in  consideration  of  forbearance,  promised 
to  pay  the  money,  Pratt,  C.  J.,  held  that  an  action  would  not  lie  against 
her,  since  the  note  being  absolutely  void,  there  was  no  right  of  action 
against  her  at  the  time  of  her  promise. 

Loyd  Y.  Lee,  1  Stra.  94 ;  and  see  Cockshott  y.  Bennett,  2  Term  R.  763,  that  a  secn- 
ri^  absolutely  Yoid,  cannot  be  rcYlYed  by  a  subsequent  promise.  In  Lee  y.  Mugrgeridge, 
STatanU  45,  Mansfield,  C.  J.,  and  Gibbs,  J.,  alluaing  to  Loyd  y.  Lee,  said,  ^*The  con- 
sideration aYcrred  (forbearance)  did  not  exist;  but  it  did  not  follow  that  no  other  con- 
sideration could  have  been  stated  that  would  haYe  supported  the  promise."  /8  Although 
courts  of  law  do  not  take  notice  of  bare  equities,  yet  the  forbearance  to  enforce  one  is  a 
sufficient  consideration  to  support  an  assumpsit*  Noblet  y.  Green,  2  DeYereux,  517.  g^ 

So  also  where  the  declaration  stated  that  A  B,  deceased,  was  indebted 
to  the  plaintiff  in  a  certain  stun  of  money,  and  that  in  consideration  that 
plaintiff  would  forbear  and  give  time  of  payment  of  the  debt,  (without 
stating  to  whom,  or  showing  any  liability  in  any  one  to  pay  it,)  the  de- 
fendant undertook  to  pay  it,  it  was  held  on  demurrer  that  no  considera- 
tion for  the  promise  appeared ;  since  unless  some  person  were  liable  to 
be  sued  for  the  debt,  the  plaintiif  did  not  forbear  to  sue. 

Jones  ▼.  Ashbumham,  4  East,  455 ;  but  see  Marshall  y.  Birkenshaw,  1  New  R.  172. 
)^4  Johns.  Rep.  237. 8^ 

And,  on  the  same  principle,  forbearance  to  sue  the  heir  on  a  bond  of 
his  ancestor,  in  which  he  i&not  named,  is  no  consideration  to  support  a 
Voi^  I.— 54  2  N  2 
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(C)  Whslt  is  a  sufficient  CoDsideratioii  to  create  an  Assnmpsit. 

promise  by  the  heir  to  pay  the  bond ;  for  unless  the  heir  is  named,  he  is 
not  liable  on  the  obligation,  though  it  is  otherwise  as  to  the  executor. 
Barber  ▼.  Fox,  2  Saund.  135. 

The  abandonment  of  a  suit  by  the  plaintiff  where  the  question  of  law 
is  doubtful,  and  not  clear  in  favour  of  the  plaintiff,  has  been  decided  to 
be  a  good  consideration  for  a  promise  by  the  defendant  to  pay  a  specific 
i  sum  of  money. 

i  Longridge  t.  Dorville,  2  Bam.  &;  Aid.  117* 

J  •  Where  the  defendant,  on  occasion  of  a  run  on  a  banking-house,  came 

h  forward  and  told  the  holders  of  notes  waiting  for  payment,  that  he  had 

determmed  to  support  the  bank  to  the  extent  of  30,000/.,  whereupon  the 
holders  kept  back  some  of  their  notes,  and  the  defendant  afterwards 
signed  a  written  paper  to  the  same  eifect ;  it  was  held,  that  he  was  not 

5-::;^    ^.  liable  to  an  action  by  an  individual  holder  on  this  promise,  since  admit- 

"-  ^'  ting  that  the  promise  amow)ted  to  an  engagement  to  each  individual 

*t!!?.,4  holder,  which  the  court  thought  it  did  not,  still  it  was  without  considera- 

t'^yj,  tion;  for  no  forbearance  was  agreed  on,  and  each  holder  might  have 

immediately  sued  for  his  claim. 

Phillips  y.  Bateman,  16  East,  356.  ||    fi  Payment  of  part  of  the  debt  by  the  debtor  is 
J  i  not  a  consideration  which  will  support  a  promise  to  forbear  to  sue.     Peabody  y.  King, 

12  John.  Rep.  426.   An  agreement  to  forbear  to  sue  for  a  reasonable  time  is  a  considera- 
tion certain  enough  upon  which  to  sustain  an  action.    Sidwell  y.  Evans,  1  Penns.  Rep. 
',  \ .  383;  Lonsdale  y.  Brown,  4  Wash.  C.  C.  R.  148.   See  Lemaster  y.  Burckhart,  2  Bibb,  30; 

Gould  y.  Armstrong,  2  Hall,  266 ;  Bank  of  Muskingum  y.  Carpenter,  Wright,  729 ;  Fold 
T.  Rehman,  Wright,  434 ;  Sage  y.  Wilcox,  6  Conn.  61 ;  Kin?  y.  Upton,  4  Greenl.  387; 
Allen  y.  Pry  or,  3  Marsh.  305;   Downing  y.  Funk,  5  Rawle,  69;  Clark  t.  Russell, 

1  Penns.  385 ;  Elting  y.  V anderlyn,  4  John.  237.  gf 

[If  a  debt  be  due  in  conscience,  though  the  remedy  at  law  for  recover- 
ing it  may  be  gone,  it  is  a  good  consideration  for  a  promise.    Thus  a 
promise  to  pay  a  debt  barred  by  the  statute  of  limitations ;  a  promise 
^  -  -  by  a  man  when  he  comes  of  age  to  pay  a  meritorious  debt  contracted 

\    *    ';  during  his  minority,  though  not  for  necessaries;  and  a  promise  by  a  cer- 

tificated bankrupt  to  pay  the  whole  of  his  debts;  all  these  shall  bind, 
for  the  obligation  in  conscience  is  not  extinguished. 

K    ^.  .w  2  Black.  Com.  445;  Hawkes  y.  Saunders,  Cowp.  290;  Truman  y.  Fenton,  Cowp. 

^    ^...  544.]     gSee  1  Stark.  370;   4  Taunt.  613.g     ^63  B.  &  P.  249,  note;   2  East,  506; 

U  ^    .^  3Taunt.  311 ;  5Taunt.  36;  Yely.  41,  b,  note;  13  John.  259;  3  Pick.  207;  Erwiny. 

Saunders,  1  Cowen,  249;  Maxim  y.  Morse,  8  Mass.  127;  Lonsdale  y.  Brown,  4  W.  C. 

C.R.86;  S.  C,  4W.  C.C.R.148;  Early  y.  Mahon,  19  John.  147;  Stewart  y.  Eden, 

2  Caines,  150.  gf  ||If  the  bankrupt  only  promises  to  pay  when  able,  the  promise  is  con- 
ditional, and  the  plaintiff*  must  proye  his  ability.  2  H.  Black.  110,  Loughborough,  C. 
J.,  c^M.||  /SScouton  y.  Eislord,  7  John.  Rep.  36 ;  Shippey  y.  Henderson,  14  John.  178; 
Bush  y.  Bernard,  8  John.  407 ;  Kingston  y.  Wharton,  2  Serg.  &  R.  208 ;  Case  of  Field's 
estate,  2  Rawle,  351;  Willing  y.  Peters,  12  Serg.  U  R.  177.^ 

II  And  on  the  same  principle  of  .a  moral  and  conscientious  obligation, 
where  a  married  woman  having  an  estate  for  her  separate  use  during 
coverture,  with  an  absolute  power  of  disposing  of  it  by  will,  gave  a 
bond  to  the  plaintiff  for  securing  money  lent  by  him  at  her  request  to 
her  son-in-law,  and  after  her  husband's  death  promised  that  her  execu- 
tors should  settle  the  bond,  an  action  of  assumpsit  was  held  to  lie  by 
the  plaintiff  against  the  woman's  executors  on  this  promise ;  not  on  the 
ground  of  forbearance  to  sue,  since  she  was  not  legally  liable ;  but  oa 
the  ground  of  her  moral  obligation  to  pay  the  money  advanced  at  her 
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t  U  a  lufficient  Contideratioa  to  create  an  AiBompsiL 

arated  as  a  sufficient  consideratioD  to  support  her  pro^ 


aid  to  6  the  whole  of  a  demand  claimed  hy  B,  but 
due  to  C,  and  B  afltr  the  payment  engaged  to  in* 
L  any  demand  of  G,  Lord  Ellenborough  held  that  the 
>le  money  formed  a  sufficient  moral  consideration  for 

ce,  3  Surk.  Ca.  175.  ^A  person  for  whoae  benefit  a  promiae  ia 
naintain  au  action  on  it,  though  no  consideraiion  pass  &on)  him  to 
'  promise  to  him  directly  from  the  defendant.  See  1  Johns.  Rep. 
4;  3Craneh,495;  I  Cranch,  439,430.  A  letter  from  the  defend- 
lat  thej  would  be  his  security  for  I3D  barrels  of  cora.  payable  ia 
lupport  an  action  otauumpnl  agabal  theoi  by  any  peraon  who  on 
shall  have  given  credit  lo  J  M  for  thecom.  Lawraaon  t.  Mason, 
ihe  lemarLs  upon  ^is  case  in  Theobald  on  Principal  and  Surety, 

noral  obligation  is  in  some  cases  sufficient  considera- 
express  promise,  it  is  never  held  to  have  the  effect  of 
promise. 

3  East,  605 ;  and  see  Wennall  t.  Adney,  3  Boa.  &  Pull.  347,  and 
1  reportera.  Watson  t.  Tumst,  Bull.  N.  P.  129;  Wing  v.  Mill, 
^ Mere  vol untaiy  labourer  service,  without  the  privity  or  consent 
ever  henehcial  to  him,  aa  in  saving  hia  property  from  deatruclion 
lort  an  aiMumjmt.  Bartholomew  v.  Jackaon,  20  Johns.  Rep-  28. 
ergh,  5  Johns.  Rep.  372 ;  Peter  v.  Steel,  3  Yeates,  250.  On  the 
Lions,  aee  Tioga  v.  Seneca,  13  Johns.  Rep.  380 ;  Doty  v.  Williama, 
IlIIb  v.  Wyman,  3  Pick.  207 ;  Loomia  v.  Newhall,  15  Pick.  159  { 
lerm.  430;  Glass  v.  Beach,  5  Verm.  173;  Turner  v.  Partridge. 
V.  Herrmg,  SBinn.  33;  Commisaioners  v.  Perry,  5  Ham.  53; 
na.  144 ;  Bentley  v.  Morae,  14  Johns.  Rep.  468 ;  and  the  remarka 
ii  V.Ware,  13  Johus.  Rep.  3^7.  See  also  Cook  v.  Bradley,  7  Conn, 
bject  is  fully  considered.  Clark  v.  Herring,  5  Binn.  33 ;  Rudd  t. 
1  Mills  v.  Wyman.  3  Picker.  SOT,  where  it  is  said  by  C.  J.  Parker, 
iilioa  that  moral  obligation  ia  a  sufficient  conaideralion  for  an  ex- 
9  limited  in  Its  applicatioa  lo  casea  where  at  aoroe  Urae  or  other  a 
deration  haa  asiatad.'V 

es  must  be  both  binding  as  well  on  the  one  side  as  on 
!  will  be  nuda  pacta.  Where  an  action  was  brought 
sen  guineas  to  eight  guineas  on  a  horse-race,  it  was 
e  plaintiff  might  have  refused  under  the  statutes  of 
1  2  Ann.  c.  14,  lo  pay  the  fourteen  guineas,  if  he  had 
mutuality  in  the  wager,  and  therefore  he  could  not 
[uineas. 

iaik.  24 ;  Blaxton  t.  Pf  e,  3  Wils.  309.  ^  Mutual  pramieea  mnat 
tly  in  order  to  be  obligatory.  Livingaton  v.  Rogers,  1  Caioea, 
r ;  15  Maaa.  1 ;  3  Mass.  189.  The  promise  of  an  infant  to  marry 
in  for  a  corresponding  promise.     "  *"     ■       "  - " 

}hn.43S.^    |[But  under  Ihe  17t 

of  goods  is  binding  on  the  part>  sihuih);,  ^ihuukx  >>  iiuuiu  nut  m, 
party  for  want  of  hia  aignature.    £gerton  v.  Matthewa,  G  Eaat, 

ring  proposed  to  sell  goods  to  B,  gave  him  a  certain 
St  to  determine  whether  he  would  buy  them  or  not, 
--  B  determined  to  buy  them,  and  gave  notice  thereof 
ble  to  an  action  for  not  delivering  them ;  for  B  not 
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(D)  Where  the  CoDsid&iatioii  is  eaceeated,  or  contunung. 

being  bound  by  the  original  contract,  there  was  no  consideration  to 
bind  A. 

Cooke  7.  Oxley,  3  Terai  R.  653.] 

flBut  where  there  is  an  actual  sale  by  a  broker,  and  a  sale  note 
delivered  to  the  buyer,  but  with  an  option  to  him  to  renounce  the  con- 
tract by  a  day  named,  and  he  does  not  do  so,  the  sale  becomes  absolute, 
and  the  seller  cannot  disaffirm  it  after  the  time  is  elapsed. 

Humphries  v.  Carvalho,  16  East,  45;  and  see  Adams  t.  Lindsell,  1  Bam.  &  A.  681.| 

(D)  Where  the  Consideration  shall  be  said  to  be  executed  or  continuing. 

A  CONSIDERATION  altogether  executed  and  past  is  not  good  to  main- 
tain an  assumpsit ; .hut  if  it  were  moved  by  a  precedent  request,  it  is 
good,  and  amounts  to  a  promise ;  for  it  is  not  reasonable  that  one  man 
should  do  another  a  kindness,  and  then  charge  him  with  a  recompense ;  (a) 
for  this  would  be  obliging  him  whether  he  would  or  no,  and  bringing 
him  imder  an  obligahon  without  his  own  concurrence.  (6) 

Roll.  Abr.  11, 12.  Several  cases  to  this  purpose.  Ball.  Ni.  Pri.  145,  (4th  edit;) 
Stokes  Y.  Lewis,  1  Term  R.  21.  |)  An  affidavit  to  hold  to  bail  is  bad,  unless  it  state  the 
goods  sold,  money  lent,  &c.,  to  oe  at  the  defendant's  request  5  Maule  &  S.  446.| 
[{a)  If  a  man  work  for  another  merely  with  a  view  to  a  legacy,  he  cannot  aAerwaids 
resort  to  an  action  upon  an  implied  astumpnt,  Osborn  v.  Governors  of  Guy*s  Hospital, 
SStra.  728.  03  Johns.  Rep.  199;  4  Dalt.  Ill,  130.  But  see  Patterson  t.  PattersoD, 
13  Johns.  Rep.  379 ;  1  Yeates,  209 ;  4  Yeates,  353, 358. 2/  (&)  If  s  person  pay  money  whidi 
another  was  under  a  iegal  or  moral  obligation  to  pay,  though  unthotU  hU  knowledge  or 
request f  the  law  raises  an  assumpnt.  ySGreeves  v.  McAllister,  2  Binn.  591 ;  but  a  moral 
migation  is  not  a  sufficient  consideration  to  support  an  express  promise,  except  whea 
there  has  been  a  good  or  valuable  consideration,  or  in  other  words,  an  antecedent  leffai 
obligation.  Mills  v.  Wyman,  3  Pick.  £07 ;  Loomis  v.  Newhall,  15  Pick.  159 ;  Haw% 
y.  Farrar,  1  Verm.  420 ;  Cook  v.  Bradley,  7  Conn.  67.  But  see  5  Binn.  33 ;  3  Pemia* 
172 ;  4  Verm.  144 ;  5  Ham.  58.  ^  As  in  the  case  of  goods  distrained  by  the  commis- 
sioners of  the  land  tax,  if  a  neighbour  should  redeem  the  goods,  and  pay  the  tax,  he 
may  maintain  an  action  against  the  owner  for  the  money  so  paid.  0  A  past  consideratioD 
beneficial  to  the  defendant,  to  which  he  afterwards  assents,  ts  sufficient  to  support  an  u^ 
aumpait.  Doty  v.  Wilson,  14  Johns.  Rep.  378.  And  a  request  in  order  to  support  a 
promise  may  be  inferred  from  the  beneficial  nature  of  the'eonsideration,  and  the  circum- 
stances of  the  transaction.  Oatfieldv.  Waning,  14  Johns.  Rep.  168.  And  see  10  Johns. 
Rep.  249;  12  Johns.  Rep.  188,  352;  Munfora  v.  Brown,  6  Cowen,  476 ;  Lonsdale  v. 
Brown,  4  Wash.  C.  C.  R.  148;  Goldsby  v.  Robertson,  1  Blackford,  247;  Boston  v. 
Dodge,  lb.  19.  In  greneral  one  cannot  by  voluntary  payment  of  another's  debt  make 
himself  creditor  of  mat  other.  Richardson  v.  M*Rav,  1  Const  Rep.  472 ;  Ranssalear 
Glass  Factory  v.  Reid,  5  Cowen,  603 ;  Weakly  v.  Braham,  2  Stew.  600;  Mayor,  &c^ 
of  Baltimore  v.  Hughes,  1  G.  &  J.  497 ;  Turner  v.  Efferton,  1 G.  &  J.  433.  Jismn^t 
will  not  lie  for  work,  labour,  and  service  rendered  without  request  or  privity,  as  saving 
the  defendant's  property  from  fire.  Bartholomew  v.  Jackson,  20  John.  28.  See  Gore 
V.  Summers,  5  Monr.  513;  Pinchon  v.  Delanoy,  2  Yeates,  22;  Caldwell  v.  Eneas* 
2  Rep.  Const  Ct  848.  ff  So  if  a  person  bury  the  wife  or  child  of  another,  he  may  recover 
back  the  expenses  incurred  by  it  from  the  fother  or  husband.  Jenkins  v.  Tucker,  1  H* 
Black.  R.  90;  Church  v.  Church,  B.  R.  1656,  cited  in  Sir  T.  Raym.  260.  Nor  is  it 
any  bar  to  such  an  action  against  the  husband,  that  the  wife  lived  apart  from  him,  and 
had  a  separate  maintenance,  for  at  her  death  the  separate  maintenance  is  at  an  end* 
Anon.,  B.  R.  M.  31  G.  3,  reported  in  Vaillant's  edition  of  Dyer,  272,  b,  note  b.] 

II  If  a  stranger  has  goods  on  a  tenant's  premises,  which  are  distrained 
for  rent  in  arrear  fro;ai  the  tenant,  and  the  stranger  pay  the  rent  to 
redeem  his  goods,  he  may  recover  the  amount  from  the  tenant  as  money 
paid  to  his  use ;  for  the  compulsion  is  tantamount  to  a  request,  (c) 

Exall  V.  Partridge,  8  Term  R.  308.     {c)  Otherwise  ;in  case  of  an  under-tensnl 
UEaat,62.  ^ 
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(D)  Where  the  Coneidemtion  is  execntedy  or  eontiniiiiig. 

Bat  where  the  plaintiff  became  surety  for  his  brother  in  a  mortgage, 
bond  for  the  repayment  of  300/.,  for  which  the  brother  mortgaged  his 
estate  to  A  for  a  term  of  years,  and  the  brother  afterwards  by  indenture, 
to  which  the  plaintiff  was  no  party,  sold  and  conveyed  the  estate  to  the 
defendant,  who  engaged  to  pay  off  the  mortgage-money  on  the  mort- 
gagee's assigning  over  the  mortgage  term;   and  the  defendant  also 
covenanted  with  the  brother  to  indemnify  him  and  the  plaintiff  against 
the  mortgage-money,  and  the  defendant  afterwards  failed  in  paying  the 
mortgage-money  when  demanded  by  the  mortgagee,  whereupon  the 
plaintiff  paid  it  to  the  mortgagee ;  it  was  held,  that  the  plaintiff  could 
not  recover  such  money  from  the  defendant  ad  money  paid  to  his  use, 
since  there  was  no  privity  between  the  plaintiff  and  defendant  in  the 
transaction,  the  defendant  was  never  substituted  as  principal,  and  the 
plaintiff  never  became  surety  for  him  in  lieu  of  his  brother,  and  there- 
fore the  plaintiff  paid  the  money  in  discharge  of  his  liability  as  surety 
for  his  brother. 
Craib  V.  Tritton,  3  Moo.  411. 

A  surety  compelled  to  pay  the  whole  debt,  may  recover  it  as  money 
paid  from  the  principal  debtor :  and  a  co-surety  compelled  to  pay  the 
whole  may  recover  against  his  co-sureties  their  respective  proportions 
on  the  implied  request  by  them  to  pay  what  they  were  liable  for. 

Toossaint  ▼.  Martinnant,  3  Term  R.  100 ;  Cowell  v.  Edwards,  9  Bos.  &  Pull.  388; 
l^^eennffY.  Lord Winchelsea,  lb. 370 ;  ud  vide 3  Espin.  378.  fi See  Hassmger ▼.  Solms, 
6  S.  &R.  8;  Powell  ▼.  Smith,  8  John.  349;  Gibbs  ▼.  Bryant,  1  Pick.  118 ;  Bnnce  t. 
Biuee,  Kirby,  137;  Ward  ▼.  Henry,  5  Conn.  596;  Gray  y.  Bowles,  1  Dev.  &  Bat^ 
437;  Smith  ▼•  Savward,  4  Greenl.  604;  Lonsdale  y.  Cox,  7  Monr.  405;  Shaw  v.  Loud, 
18  Mass.  447.  Though  no  recoYeiy  could  have  been  had  against  the  principal,  on  ao- 
eooBt  of  the  contract  being  usurious.  Ford  v.  Keith,  1  Mass.  139,  or  because  the  bond 
vas  without  consideration.  Frith  v.  Sprague,  14  Mass.  455,  yet  the  surety  who  has  been 
MQpelled  to  pay  such  obligation  may  recover  in  auumpnt  against  the  principal.  Vide 
the  following  casee  as  to  the  rifliits  of  sureties.  Morrison  v.  Berkev,  7  S.  &  R.  338 ; ' 
Miller  V.  Howry,  3  Penna.  380 ;  Mowry  v.  Adams,  14  Mass.  337 ;  Babcock  v.  Hubbard, 
9  Conn.  536;  Smith  t.  Bing,  3  Ham.  33;  Gardner  v.  Cleveland,  9  Pick.  337;  Elmen- 
doiph  V.  Tappen,  5  John.  186.  gf 

So  also  if  a  plaintiff  recover  in  an  action  of  contract  against  two 
defendants,  and  levy  the  whole  damages  against  one,  that  one  may 
lecover  a  moiety  against  the  other  in  an  action  for  money  paid  to  his 
nae ;  but  it  is  otherwise  if  a  party  recover  against  two  in  an  action  of 
tarL 

Menyweather  v.  Nixon,  8  Term  R.  186. 

And  if  one  of  the  two  parties^  jointly  liable  to  a  third,  on  application 
to  pay  the  demand  submit  the  matter  to  arbitration,  and  then  pay  the 
stun  awarded,  though  without  the  privity  of  the  other  psirty,  h&  may 
recover  a  moiety  from  such  other  party  as  money  paid  to  his  use. 

Boxnell  t.  Minot,  4  Moo.  R.  540. 

And  one  joint  contractor  paying  money  merely  due  in  equity  firom 
both,  may  recover  in  asaumpaii  a  moiety  from  the  other  as  money  paid 
to  his  use. 

Huttoa  T.  Eyre,  1  Marsh.  603. 

But  the  plaintiff  can  sue  for  money  paid,  &c.y  only  when  he  has 
actually  paid  money,  and  not  where  he  has  merely  been  compelled  to 
give  security  for  another. 
3>]rlor  V.  Higgina,  3  East,  169;  Maxwell  v.  Jameaon,  9  Barn.  &  Aid.  51,  which 
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(D)  Wheie  ike  Conndention  is  ezeeated,  or  oontlimmg. 

OTfimile  Barclay  y.  Gouch,  9  Espin.  R.  67.  /@  Locket  v.  Bohanon,  3  Bibb,  378;  Great- 
honse  y.  Throckmorton,  7  J.  J.  Marsh.  18;  Tomer  y.  Egerton,  1  G.  &  J.  433,  436; 
Morrison  y.  Berkey,  7  S.  &  R.  246 ;  Doebler  y.  Fisher,  14  S.  &  R.  179 ;  Slaymaker  y. 
Gondacker,  10  S.  &  R.  75 ;  Kearney  y.  Tanner,  17  S.  &  R.  94.  ^ 

/gOne  tenant  in  common  who  has  received  more  than  his  ^are  of  the 
profits  of  the  property  owned  in  conmion,  is  liable  in  assumpsii  to  his 
co-tenant  for  the  difference ;  (a)  or  where  he  has  sold  the  common  pro- 
perty, and  received  all  the  money;  (6)  or  where  the  whole  amount  of 
the  damages  assessed  for  land,  owned  in  common,  and  which  had  been 
taken  for  public  use,  has  been  paid  to  him.  (c) 

(a)  Brigham  y.  Eveleth,  9  Mass.  538 ;  Jones  y.  Harradin,  9  Mass.  540,  n.  (b)  Gardner 
Manufacturing  Company  y.  Heald,  5  Greenl.  381 ;  Selden  y.  Hickock,^  Caines,  166; 
Coles  Y.  Coles,  15  John.  159.    (c)  Brinckerhoff  y.  Wemple,  1  Wend.  470. g( 

If  an  officer,  at  the  request  of  a  prisoner,  permit  him  to  go  at  large 

;•;    ^  on  his  promise  to  pay  the  creditor  the  debt,  and  the  prisoner  absconding, 

\*  m^  the  officer  is  compelled  to  pay  the  debt  himself,  he  cannot  recover  the 

money  as  paid  to  the  use  of  such  prisoner ;  since,  although  for  the  pri- 
soner's benefit,  it  was  not  paid  under  any  implied  request  firom  him,  but 
in  consequence  of  the  officer's  breach  of  duty. 

Pitcher  y.  Bailey,  8  East,  R.  171 .  0  Little  y.  Gibbs,  1  Sooth.  313 ;  Jones  y.  Wilsoo, 
8  John.  434 ;  Menderbach  y.  Hopkins,  8  John.  436;  Hndson  y.  Wilkins,  7  Greenl.  113; 
Ayer  y.  Hutchins,  4  Mass.  370 ;  Churchill  y.  PerkinSf  5  Mass.  541 ;  Denny  y.  LIucoId, 
5  Mass.  385 ;  jiUier,  when  the  officer,  at  the  request  of  the  execution-debtor,  pays  the 
debt.    Leonard  y.  Ware,  1  South.  lOO.gT 

If  a  carrier,  by  mistake,  deliver  goods  to  the  wrong  person,  who 
appropriates  them,  and  the  carrier  is  compelled  to  pay  the  price  to  the 
real  consignee,  he  may  recover  the  amount  from  Uie  person  to  whom 
they  are  delivered  as  money  paid  to  his  use. 

Brown  y.  Hodsfson,  4  Taunt  189;  bat  Lord  Ellenboroagh  held,  in  a  similar  caMy 
that. the  declaration  should  be  special ;  and  certainly  the  oanier's  liability  to  pay  is  not 
I  incurred  at  the  request  or  on  behalf  of  the  defendant;  but  in  consequence  of  his  owa 

mistake.     Sells  y.  Laing,  4  Camp.  81 ;  and  see  Longchamp  y.  Kenny,  Oougl.  137. 

But  where  the  plaintiff,  as  churchwarden,  and  a  niuiber  of  parish- 
ioners signed  an  order  authorizing  the  churchwardens  to  put  a  new  roof 
to  the  tower  of  the  church,  and  the  plaintiff  and  the  other  churchwarden 
\    J.  \l  accordingly  ordered  the  repairs,  and  made  a  rate  on  the  inhabitants  to 

reimburse  themselves,  the  rate  being  quashed  on  appeal,  the  plaintiff 
sought  to  recover  a  proportion  of  the  expenses  paid  from  the  defendant 
as  one  of  the  parties  signing  the  order;  it  was  held,  the  action  would 
not  lie,  since  there  was  neither  any  express  or  implied  assumpsii  on  the 
part  of  the  defendant  to  pay  the  money,  and  the  churchwardens  would 
have  been  repaid  if  they  had  made  a  proper  rate.|| 

Laxibhester  y.  Frewer,  3  Bing.  R«  361. 

If  the  servant  of  A  be  arrested  in  London  for  a  trespass,  and  J  S,  'who 
knows  A,  bails  him,  and  after  A,  for  his  friendship,  promises  to  save  him 
harmless,  and  J  S  comes  to  be  charged ;  yet  this  is  no  consideration  to 
ground  an  assumpftit  on,  because  the  bailing,  which  was  the  considera- 
tion, was  past  and  executed  before,  (a) 

Dyer,  272 ;  Roll.  Abr.  1 1 ;  2  Leon.  225 ;  Owen,  144 ;  YelY.  41 ;  2  Stnu  933 ;  d  B«r- 
iianl.  K.  B.  55;  3  Bnrr.  1663 ;  /STaylor,  U.ff  ||(a)  Bat  see  Loxd  Snffield  y.  Brace, 
2  Stark.  175. 11  /SA  past  or  executed  consideration  is  of  itself  insufficient  to  support  ma 
assumpsit.  Bulkley  y.  Landon,  4  Conn.  404 ;  Comstock  y.  Smith,  7  John.  87;  Chai^ 
fee  Y.  Thomas,  7  Cowen,  358 ;  but  a  promise  to  pay  a  subsistinff  debt,  barred  by^  a 
rale  of  law  or  statute,  is  sufficient  to  support  an  assumpsit.    Lonsdale  y.  Brown,  4  W 
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m  the  ConBidention  is  executed,  or  coD^aing. 
Field's  Ertate,  3  Rawie,  351.     See  1  Gaines,  684;  14  Jtdtn. 
06 ;  3  Pick.  SOT ;  1  Pet.  373 ;   17  S.  &  R.  136 ;  1  Henna.  136. 
ded  partly  on  a  past,  and  partlj  on  an  eEeculor;  coosideralion, 
alter.    Loomis  v.  Newhall,  15  Pick.  159 ;  Andrews  v.  Ires, 

lierwise  if  the  master  had  before  requested  him  to 
ervant,  and  the  bailing  had  been  after,  (a) 
11.  (a) Hob.  106;  S.  C.  and  S.  P. cited  and  agreed, becaose 
.  but  couples  itself  vitb  ibe  precedent  reqoeet,  and  the  set  of 
at  reqnest.  3  Leon.  23S;  S.  C.  cited  and  agreed;  Cro.  Car. 
At,  and  S.  P.  agreed  toper  cunVunj  ^1  Gain.  585;  3  John. 

ista  another  to  laboiu  for  his  pardon,  &c,  and  after 
leavour,  if  the  other  says,  in  consideration  that  he 
pardon  at  his  own  charge,  he  promises  to  pay  him 
a  good  consideration. 

66,  S.  C.  i  Brownl.  8,  S.  C. ;  Hob.  105,  S.  G. ;  Stile,  465,  S.  P. 
1  year,  but  has  nothing  for  his  service,  (b)  and  after- 
S  the  year,  B,  for  his  good  and  faithful  services, 
1 10/.,  A  may  have  an  action  upon  the  case  upon 
B,  for  the  consideration  is  good. 
),  S.  C. ;  Gro.  Elii.  4S,  S.  C.  (b)  But  if  a  ser?ant  has  wa^ 
service  ended,  his  master  ex  alnindanlid  promises  to  paj  him 
are  an  action  on  thia  promise,  because  there  is  no  precedent 
»5;  Hutte4. 
lere  was  an  express  promise  to  pay  a  certain  sum ; 

I  committee,  under  a  resolution  that  any  service 

II  be  taken  into  consideration,  and  such  rcmunera- 
)e  deemed  right,  in  this  case  he  cannot  sue  for  his 
resolution  imports  that  the  committee  are  to  con- 
muneration  is  due ;  but  if  a  party  do  work  under 
cae  present,  he  may  sue  for  compensation. 
anle&;S.290;  JewT7T.  Busk,  &Taant  303.|[ 

to  B  for  a  certain  term  of  years,  rendering  rent, 
e  years  expired,  and  the  rent  paid,  A,  in  considera- 
ipied  the  land  and  paid  his  rent,  assumes  to  save 
:  all  persons  for  his  occupation  past  and  to  come; 
ttle  of  B  are  distrained  damage-feasant,  he  may 
this  promise  against  A;  for  the  occupation,  which 
continues. 

Edwards  adjudged.  Cro.  Glii.  94,  S.  G.  adjudged,  and  said 
was  in  possession,  and  had  paid,  and  was  to  pay  his  rent,  was 
\  defend  his  poBseaaion  for  the  time  to  come.  ]  But  where  tha 
I  consideration  fi  had  become  and  was  tenant  to  (he  plaintiff, 
the  farm  in  a  certain  manner,  the  declaratinn  was  held  bad  on 
ration  was  executed,  and  did  not  necessarily  Taise  any  anch 
Brown  y.  Crump,  1  Maish.  R.  667 ;  6  Taant.  300.  |) 

(lunication  between  A  and  B  concerning  a  marriage 
.  and  the  daughter  of  B,  upon  which  B  offers  him 
Iter  in  marriage ;  but  they  cannot  agree  upon  the 
I  afterwards  A  steals  away  the  daughter  of  B,  and 
the  consent  or  knowledge  of  B,  and  after  B  agrees 
deration  of  this  marriage  assumes  to-pay -100/.  lo 


432  ASSUMPSIT. 

(E)  Where  the  Conaidention  &  agaiiBt  Law* 

A ;  fhis  is  a  gocnl  promise,  upon  which  A  may  have  an  aqtion  against 
B  for  the  natural  affection  of  the  father,  (a)  and  the  advancement  of  the 
daughter, (&)  make  this  a  consideration  continuing,  (c) 

3  Leon.  Ill,  adjudged  between  March  and  Rainaford,  Leon.  103,  S.  P.  (a)  A  good 
consideration  to  raiae  a  use,  but  not  an  a$9umpriU  Cro.  Eliz.  756 ;  agreed  per  cur. 
Carth.  141,  arguendo,  (b)  Marriage  is  always  a  continuing  consideration.  3  Leon. 
S34, /Mr Anderson;  Godb.31;  Cro. Car. 409;  Hut 84;  Cro. JBlia.741.  («)A8er)eant 
at  law  gives  counsel  to  A,  who  afterwards,  in  consideration  thereof,  assumes  to  m 
him  20/.,  an  action  lies  thereupon.  3  Leon.  Ill,  per  Popham;  Cro.  Eliau  59,  said. 
[Qtf.  of  this!] 

^  In  consideration  that  he  had  paid  money  for  the  defendant,  and  ob- 

tained a  release  of  his  debt,  was  held  a  continuing  consideration,  because 
the  benefit  of  it  was  continuing  to  the  party. 

3  Keb.  99. 

[Where  the  plsiintiff  declared,  that  in  consideration  he  had  bought 
^  y  ^  three  parcels  of  land  on  such  a  day,  the  defendant  afterwards  promised 

^'^  to  make  him  a  sufficient  assurance;  the  consideration  was  adjudged  not 

to  be  absolutely  paAt,  for  the  assurance  was  the  substance  of  the  sale. 
Warren  y.  Morse,  Cro.  Elis.  138.] 
'  •'/;!  ^Assumpsit  lies  against  a  person  who  has  received  the  compulsory 

\'  labour  of  another,  whom  he  was  under  no  legal  or  moral  obligation  to 

serve ;  as  in  the  case  of  a  free  negro  who  was  claimed  and  laboured  as 
the  defendant's  slave. 
Peter  y.  Steel,  3  Yeates,  360. 

*'    ' ..  But  where  one  purchased  his  services,  at  the  servant's  request,  and  it 

was  subsequently  discovered  that  he  was  entitled  to  his  freedom  three 
years  before  he  left  the  defendant  ;(£f)  and  where  one  bought  the  time  of 
a  negro  till  he  should  arrive  at  the  age  of  twenty-eight  years,  both  the 
purchaser  and  the  negro  supposing  the  latter  was  bound  to  serve  till 
that  time,  though  he  was  in  fact  free,(e)  it  was  held  in  both  these  that 
assumpsit  could  not  be  supported. 
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[; }  ,\  (d)  Griffin  v.  Potter,  14  Wend.  309 ;  Urie  t.  Johnson,  3  Penna.  313.    (e)  LiTingam 

Y.  Ackeston,  5  Cowen,513.9^ 
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(E)  Where  the  Promise  shall  be  Yoid,  the  Consideration  being  against  Law. 

;    /*>  As  all  considerations  are  deemed  insignificant  and  void,  that  are  not 

of  some  benefit  to  the  promissor,  or  loss  to  the  promisee ;  so  if  they  are 
wicked  and  ill  in  themselves,  or  unlawful  by  being  prohibited  by  some 
act  of  Parliament,  they  are  void ;  therefore, 

^  1  Binn.  110,  Mitchel  y.  Smith ;  Chauncey  y.  Yeaton,  Adams,  N.  H.  Rep.  151 ;  GveoH 
wood  Y.  Curtis,  6  Mass.  Rep.  381 ;  Worcester  y.  Eaton,  1 1  Mass.  Rep.  368;  Griswold 
Y.  Waddington,  16  Johns.  Rep.  433 ;  Helm  y.  Miller,  17  Johns.  Rep.  296 ;  Graver  t. 
Delaplaine,  14  Johns.  Rep.  146 ;  Thalheimer  y.  Brinckerhoff,  3  Cowen,  6S3 ;  Armstrans 
Y.  Toler,  11  Wheat.  258.  flf 

If  an  officer,  who  by  the  duty  of  his  office  is  obliged  to  execute  writs, 
promises,  in  consideration  of  money  paid  him,  to  serve  a  certain  process, 
an  assumpsit  will  not  lie  on  this  promise ;  (g)  for  the  receipt  of  the 
money  was  extortion,  and  the  consideration  unlawful. 

Roll.  Abr.  16 ;  Roll.  Rep.  313,  S.  P.,  adjudged,  the  consideration  being  that  be  ^roald 
senre  a  ne  exeat  r^gno,  [(g)  The  like  law  on  a  promise  of  a  bribe  to  a  bailiff  for  takm^ 
bail.  Stotesbury  y.  Smith,  2  Burr.  924;  1  Black.  R.  204,  S.  C]  |  On  the  same  pri^ 
eiple  a  promise  by  the  captain  of  a  ship  to  pay  a  sailor  extra  wages  in  consideratioQ  of 
*"*'  doing  more  than  the  minary  duty  in  naYigating  the  ship,  is  Yoid,  and  tiie  sailor 
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(E)  WheiB  the  Considemtian  is  afiaintt  Law. 

Dotsne  mi  it  Harris  ▼.  Watson,  Peake*s  Ca.  72.  So,  also,  where  in  the  conise  of  a 
Tojage  8ome  of  the  seamen  deserted,  and  the  captain  not  being  able  to  find  others  to 
supply  their  places,  promised  to  divide  the  wages  which  would  have  become  doe  to 
them  among  the  remainder  of  the  crew,  the  promise  was  held  void  for  want  of  considera- 
tion. Stilk  V.  My  rick,  2  Camp.  317.||  /6  An  Sffreement  to  pay  the  plaintiff  a  certain  sum 
if  he  will  do  what  it  is  his  duty  by  law  to  do,  is  void.  1  Cain.  104.  So  is  a  promise 
not  to  do  what  the  law  enjoins.  3  Johns.  Rep.  193.  A  promise  by  a  third  person  to  i&« 
damnify  an  officer  for  neglecting  his  duty,  is,  therefore,  illegal.  Hudson  v.  Wilkins, 
TGreenl.  113;  Ayer  v.  Hutchins,  4  Mass.  370;  Chnichill  t.  Perkins,  5  Mass.  541; 
Denny  y.  Lincoln,  5  Mass.  385. 9^ 

So  if  an  executor  sues  execution  by  elegit^  and  B,  a  stranger,  as  a 
friend  to  the  executor,  in  consideration  that  the  sheriff  would  forthwith 
execute  the  said  elegit^  and  of  6J.  to  him  by  the  sheriff  paid,  promises 
to  pay  him  60/.,  upon  which  the  sheriff  executes  the  writ ;  yet  no  action 
lies,  becau^  the  consideration  is  against  law ;  (a)  for  the  sheriff  ought 
to  do  his  duty  without  reward,  and  this  60/.  is  no  disdiarge  of  the  fees 
due  to  the  sheriff,  being  given  by  a  stranger,  (i)  and  not  expressed  for 
them. 

Roll.  Abr.  16 ;  Cro.  Jae.  103,  8.  C,  adjudged,    (a)  So  if  a  sheriff  suffer  one  that  he 

hu  arrested  to  escape,  on  the  promise  of  a  stranger,  to  be  paid  so  much  money,  yet  do 

aetion  lies  on  this  promise.  Salk.  28,  pi.  17.  Viae  head  of  Sheriff,  (6)  Otherwise  wheie 

giren  by  the  plaintiff  himself.  Roll.  Abr.  d6.  fiDoty  y.  Wilson,  14  John.  378.  gf    [But 

the  case  in  Rolle  does  not  warrant  this;  it  is  as  follows  :—*'<  If  A  delivers  an  execution 

to  the  sheriff  at  his  suit  against  B,  and  in  consideration  that  the  sheriff  without  any  fee 

will  execute  it,  promises  the  sheriff  to  pay  to  him  a  certain  sum,  which  is  as  much  as  the 

sfaeriff  is  allowed  to  take  by  the  statute  of  38  Eliz.;  though  it  be  admitted  that  the 

sheriff  cannot  have  any  remedy  for  his  fees,  yet  because  it  was  lawful  for  the  sheriff  to 

take  his  fees,  and  he  made  the  execution  at  the  plaintiff's  request,  and  this  is  for  his 

benefit,  this  is  a  good  consideration.^    By^  the  reports  of  this  case  in  Moor  and  Croke, 

it  appears,  that  the  sheriff  declared  for  the  money,  as  for  his  lawful  fees  of  office  under 

ifce  statute ;  in  the  other  case  in  the  text,  he  declared  for  a  gross  sum  for  executing  the 

vrit;  thenoe  the  difference  between  the  cases  as  to  the  legtuittf  of  the  considerati6n,  the 

present  subject  of  inquiry;  for  it  would  not  aflest  the  consideration  in  that  respect, 

whether  the  promise  were  made,  or  the  money  were  to  be  paid  by  the  plaintiff  himself, 

or  a  stranger.  Cro.  Eliz.  654;  Moo.  468,  p.  669, 699,  p.  973.]  |f  And  if  the  sheriff  take 

a  larger  fSe  than  is  due  on  a  warrant  issued  by  him  in  execution  of  his  office,  it  may  be 

iBosvBKd  back  as  money  had  and  received  to  the  use  of  the  partv  paying  it.    Dew  t. 

P^isoos,  S  Bam.  &  A.  562;  and  see  Morgan  v.  Palmer,  2  Barn,  h  C.  739.| 

Bat  if  a  man  brings  a  capias  that  he  has  against  A  to  the  sheriff,  and 
prays  him  that  he  will  make  J  S  his  special  bailiff,  and  promises  him,  if 
he  will  make  him  his  special  bailiff,  that  if  A  escapes  from  the  bailiff,  he 
will  bring  no  action  for  the  escape  against  him ;  this  is  an  assumpsit 
upon  which  an  action  lies,  if  he  brings  any  action  against  the  sheriff  for 
the  escape. 

Roll.  Abr.  16;  Leon.  133;  3  Leon. 227;  Gro.  Eliz.  178;  Owen,  97,  S.  C,  adjudged; 
4TermR.  119. 

So  where  the  sheriff  takes  goods  in  execution  upon  a  Jieri  faeiasj  and 
a  stranger  promises  the  officer  to  pay  him  the  debt,  in  case  he  will  restore 
them ;  this  is  a  lawful  consideration,  for  by  the  fieri  facias  he  may  sell 
the  goods,  and  this  in  effect  is  doing  no  more. 

Salk.  38,  pi.  17,  adjudged  oa  demnner,  Lore^sease. 

If  A,  in  consideration  of  some  benefit,  promises  not  to  set  up  or  follow 
the  same  trade  with  the  plaintiff  in  such  a  town,  this  is  a  good  promise ; 
but  if  the  promise  were  not  to  set  up  ot  follow  the  same  trade  in  any 
part  of  the  kingdom,  it  would  be  void. 

Vide  Roll.  Abr.  16. 17;  Cro.  Jao.  336,  596;  dBnlst  136;  Joiie8»13;  Foftew.297; 
Vol.  I.— 55  2  0 
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(£)  Where  the  Conrideretioii  is  agaiiiet  Law. 

Maich.  77 ;  9  Roll.  R.  26l ;  S  Ld.  Raym.  1456 ;  3  Stnu  739 ;  3  Bro.  P.  C.  349.  |  Bun 
T.  Ouy,  4  East,  190.  So  a  bond  given  by  a  surgeon  not  to  practise  within  twenty  miles, 
was  held  not  to  benllegal.  Hay  ward  v.  Young,  3  Chit.  R.  407.1|  >gThe  rule,  as  stated 
in  the  text,  that  an  agreement  m  restraint  of  trade  generally  throughout  the  state  is  void, 
has  been  adopted.  Nobles  v.  Bates,  7  Cowen,  307 ;  Pike  v.  Thomas,  4  Bibb,  487.  But 
it  is  otherwise  when  it  is  founded  on  a  reasonable  consideration  not  to  trade  in  a  particu- 
lar place,  or  for  a  particular  time.  7  Cowen,  307 ;  Pierce  v.  Fuller,  8  Mass.  223 ;  Per- 
kins T.  Lyman,  9  Mass.  523 ;  Steams  v.  Barrett,  1  Pick.  450 ;  Palmer  v.  Stebbins, 
3  Pick.  188 ;  Pierce  y.  Woodward,  6  Pick.  206.gr 

If  A,  being  a  clerk,  promises  B,  in  consideration  that  B  wiU  procure 
him  to  be  rector  of  a  donative  church,  with  cure  of  souls,  to  pay  10/.  to 
B ;  this  is  no  good  consideration  to  maintain  an  action,  for  this  is  simony, 
and  an  offence  against  the  laws  of  God  and  man. 

Roll.  Abr.  18;  Cro.  Car.  337,  353,  361,  S.  C;  1  Jon.  341,  S.  C.  ^An  action  can- 
not be  maintained  on  a  contract  for  the  sale  of  the.  deputation  of  a  clerk  of  a  court.  Ha- 
ralson ▼.  Dickens,  2  Car.  Law  Repos.  66 ;  or  of  any  office  relating  to  the  administration 
of  justice.  Outon  y.  Rodes,  3  Marsh.  433.  See  also  2  N.  H.  R^.  517 ;  5  N.  H.  Rep. 
196;  6  N.  H.  Rep.  183;  9  Wend.  175;  2  Day,  528.  g^ 

[Where  A  was  in  possession  of  an  office  in  a  dock-yard,  and  B,  in 
order  to  induce  him  to  procure  himself  to  be  superannuated,  and  retire 
on  the  usual  pension,  agreed  (without  the  knowledge  of  the  navy-boaid 
to  whom  the  appointment  belonged)  in  case  he,  B,  should  succeed  him, 
to  allow  him  his  extra  pay  from  the  yard-books  \  and  B  was  afterwards 
appointed  to  the  office ;  it  was  holden,  that  an  assumpsit  would  not  lie 
upon  this  agreement,  the  consideration  being  illegal,  as  a  fraud  upon  the 
public,  and  an  injury  to  the  service. 

Parsons  t.  Thompson,  1  H.  Bl.  322.  ;gSee  Haralson  7.  Dickens,  2  Car.  Law  Re- 
pos. 66;  Carleton  ▼.  Whitcher,  5  N.  H.  Rep.  196;  Meredith  y.  Ladd,  2  N.  H.  Rep. 
517;  Cardigan  y.  Page,  6  New  H.  Rep.  183;  Outon  v.  Rodes,  3  Maish.  433;  De 
Forest  y.  Brainerd^  2  Day,  528 ;  Tappan  y.  Brown,  9  Wend.  175.  g^ 

So  where  A,  who  was  appointed  by  the  interest  and  on  the  applica- 
tion of  B  to  be  customer  of  a  port,  had  previously  signed  an  agreement 
declaring  that  his  name  was  used  on  the  application  in  trust  for  B,  that 
he  would  appoint  such  deputies  as  B  should  nominate,  and  would  em- 
power B  to  receive  the  profits  of  the  office  to  his  own  use;  it  was  holden, 
that  the  consideration  in  this  case  would  not  support  an  assumpsit^ 
being  equally  against  the  principles  of  the  common  law,  and  the  statute 
of  the  12  R.  2,  c.  2,  and  5  &  6  E.  6,  c.  16. 

Garforth  v.  Fearon,  M.  27,  0. 3, 1  H.  Black.  R.  327;  /68 T.  R.  89;  7  Yes.  jr. 47a^ 

So  a  promise  to  pay  21.  per  cent  to  procure  a  purchaser  of  defendant's 
place  in  the  customs  is  bad,  and  will  not  raise  an  assumpsit. 

Stackpole  y.  Earl,  2  Wils.  133.  /8So,  if  A  agree  to  give  B  $1000  on  condition  that 
B  will  forbear  to  propose  or  offer  himself  to  the  postmaster-general  to  carry  the  mail  on 
a  mail-route,  such  agreement  is  agUnst  public  policY,  and  no  action  can  be  maintained 
on  iL  Gulick  y.  Wud,  5  Halsted,  87.  See  also  8  Johns.  Rep.  444 ;  6  Johns.  Rep.  194.  sf 

II  So  also  a  promise  to  pay  to  the  plaintiff  a  sum  of  money  on  a  per- 
son being  appointed  to  succeed  him  in  the  command  of  an  East  India 
ship,  in  consideration  of  the  plaintiff  paying  5000/.  to  the  ov^ner  for  the 
appointment,  without  the  knowledge  of  the  East  India  Company,  was 
held  bad,  the  consideration  being  illegal. 

Blackford  v.  Preston,  8  Term  R.  89;  and  see  Card  y.  Hope,  2  Bam.  &  C.  661  ; 
Richardson  ▼.  Mellish,  2  Bing.  R.  229;  3  lb.  334;  Hughes  y.  Statham,  4  Bam.  &  C. 
187.  It  seems  that  an  agreement  to  introduce  a  man  to  a  partnership  with  a  medlcsal 
praetitioiier,'  in  eooaderatioa  of  a  per  eentage  on  the  premium  to  be  paid,  is  not  illegBL 


ASSUMPSIT. 

(E)  Wbeie  tiie  Coiisideration  U  against  Lav. 

Edgar  Y.  Bliek,  1  Stark.  Ga.  464.  But  an  agreement  to  allow  poundage  to  a  peraon 
upon  the  amount  of  bills  of  all  customers  recommended  by  such  person  has  been  held  a 
fraud  on  the  customers,  and  illegal.  Wyburd  y.  Stanton,  4  Esp.  Ca.  179 ;  and  see 
1  Car.  &  Pa.  149.  A  contract  between  a  brewer  and  a  publican,  that  the  publican  shall 
take  all  his  beer  of  the  brewer,  cannot  be  enforced  by  the  brewer,  unless  he  show  that 
he  supplied  the  publican  with  good  beer.  Holoombe  y.  Hewson^  2  Camp.  391 ;  and  see 
Thornton  y.  Sherratt,  8  Taunt.  539. 

A  levies  a  plaint  in  the  court  of  Stepney  against  B,  upon  which  a 
precept  is  directed  to  C,  the  bailiff  there,  to  attach  the  goods  of  B,  and 
thereupon  C  attaches  certain  of  the  goods  of  B,  and  A,  in  consideration 
that  C  will  deliver  those  goods  to  him  to  deliver  at  the  next  court,  as- 
sumes and  promises  to  save  C  harmless,  &c.,  the  consideration  is  void, 
being  against  law ;  for  the  bcdliff  ought  not  to  deliver  them  to  the 
plaintiff. 

Oto.  Ella.  330,  Mead  and  Bigot,  adjudged)  3  Leon.  336,  S.  C,  adjudged. 

If  A,  being  seised  of  lands  in  fee,  enters  into  a  recognisance  to  B, 
and  after  makes  a  feoffment  of  those  lands  to  C,  who,  in  consideration 
that  B  will  assign  to  him  the  recognisance,  assumes  and  promises  to  pay 
him  80/. ;  this  is  good  promise,  for  the  consideration  being  to  assign  to 
the  terre-tenant,  it  operates  by  way  of  discharge,  and  is  clearly  lawful ; 
otherwise  of  an  assignment  to  a  stranger,  (a) 

Cro.  Eliz.  55 1 ,  Barrow  and  Gray,  (a)  Qu,  As  to  what  is  alleged  respecting  a  stranger  ? 

If  A  brings  B  to  a  common  inn,  of  which  C  is  host,  and  affirms  to  C 

that  he  hath  arrested  B  by  virtue  of  a  commission  of  rebellion,  and  in 

consideration  that  G  will  keep  B  as  a  prisoner  by  the  space  of  one  night, 

assumes  and  promises  to  save  C  harmless,  &c.,  if  B  recovers  against  C 

in  an  action  of  false  imprisonment,  C  may  have  an  action  against  A 

upon  this  promise  ;  for  though  the  consideration,  viz.  the  keeping  of  B, 

was  unlawful,  yet  because  it  did  not  appear  to  C  to  be  so,  the  promise 

to  save  him  harmless  was  good. 

Httt  55,  adjudged  between  Fletcher  and  Haicourt;  Winch.  48,  S.  C.  adjudged ;  hut 
Hobart  said,  perhaps  there  may  be  a  diveraity  where  a  public  officer,  and  where  a  pri- 
vate man  (as  in  a  principal  case)  makes  the  arrest;  but  because  the  defendant  naid 
pleaded  nan  astwnpnt^  which  implied  that  the  imprisonment  was  lawful,  he  agned 
Judgrment  should  be  given  for  the  plaintiff.  /8  A  contract  to  do  an  immoral  or  iUegal  act 
18  invalid.    Forsythe  y.  State,  6  Ham.  21. 0 

But  if  it  appears  that  the  act  which  is  to  be  done  is  unlawful,  a3  if  A 
in  consideration  that  B  will  beat  C,  promises  to  save  B  harmless,  the 
consideration  is  void. 

Hnt.  56;  Winch.  49,  S.  C.  and  S.  P,  per  HutUm;  S  Lev.  174,  like  pomt  adjodoed, 
where  the  defendant,  in  consideration  of  20t.,  assumed  to  pay  409.  if  ne  did  not  Beat 
J.  S.  oat  of  such  a  close.  0  But  if  the  party  who  does  the  act  at  the  instance  of  another 
does  not  know  that  he  is  committing  a  trespass,  the  promise  to  indemidfy  is  valid. 
CoTentry  v.  Barton,  17  John.  Rep.  149.g^  [So  where  two  boxed  for  a  wager  of  &ve 
guineas ;  on  asnnnpnt  for  that  sum  brought  by  the  winner,  it  was  holden  that  the  action 
would  not  lie,  the  act  being  a  breach  of  the  peace.  Webb  v.  Bishop,  Gloster  Ass.  1731. 
Bull.  Ni.  Pri.  16.]  /SSee  1  John.  178.  gf  ||And  an  action  will  not  lie  on  a  wager 
whether  an  unmarried  woman  has  had  a  child,  Ditchbom  v.  Grddsnuth,  4  Gamp.  159 ; 
nor  on  a  wager  as  io  the  sex  of  a  third  person,  De  Costa  v.  Jones,  Cowp.  7d9 1  nor  on 
a  wager  on  an  abstract  question  of  law,  or  judicial  practice,  not  arising  out  of  dream* 
stances  really  existing,  and  io  which  the  parties  have  an  mterest,  Penkin  v.  Ouerss, 
13  East,  347 ;  S  Camp.  408 ;  /dPerkins  v.  Eaton,  3  New  Hamp.  Rep.  159.  See  S  John. 
Rep.  454 ;  13  John.  Kep.  376-;  4  John.  Rep.  436  ;0^  nor  on  a  wager  aa  to  the  amount 
of  any  branch  of  the  public  revenue,  Atherfold  v.  Beard,  3  Term  It.  610 ;  Shirley  v. 
Sankey,  3  Bos.  &  Pull.  130 ;  nor  on  a  wager  that  plaintiff  would  not  marry  within  six 
yean,  stnee  this  is  in  restraint  of  marriage,  and  void.  Hartley  v..  Rice,  la  £^Mt>  '^ 
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nor  <Mi  a  wafer  between  two  Totera  on  the  event  of  an  election  of  membere  of  Pailia* 
ment,  Allen  ▼•  Hearo,  1  Term  R.  56;  /SBum  t.  Riker«  4  Johns.  Rep.  426 ;  M*Callum 
▼•  Gourlay,  8  Johns.  Rep.  147 ;  Denniaton  y.  Cook«  12  Johns.  376;  Smyth  y.  M'Mas- 
lera,  3  Brown,  182 ;  gf  nor  on  a  wager  on  a  coek^ght,  Sqaires  y.  Whisken,  3  Camp.  140, 
or  a  dog-fight,  Egerton  y.  Fnneman,  1  Ry.  &  Moo.  213 ;  nor  on  a  wager  on  a  horse* 
raoe,  if  the  sum  betted  by  either  party  be  aboYe  10/.,  Goodbum  y.  Morley,  8  Stra.  1159; 
Blaxton  y.  Pye,  2  Wila.  309 ;  Clavton  y.  Jennings,  2  Black.  R.  706;  or  if  the  horse- 
race is  run  for  less  than  50/.,  though  the  sums  betted  be  under  10/.,  Johnson  y.  Bann, 
4  Term  R.  1 ;  nor  although  the  sum  run  for  is  aboYe  50/.  unless  the  race  is  a  bontlfide 
horse-race  on  the  turf,  Aimenes  y.  Jaques*  6  Term  R.  499;  Whaley  y.  Pajot,  2  fios. 
it  Pall.  51.  Bat  if  neither  of  the  sums  betted  on  a  horse-raee  amonnts  to  10/.,  and  the 
race  is  run  for  50/.  or  upwards,  an  action  lies  on  the  ws^er.  M^Callester  y.  Haden, 
9  Gamp*  438.  ^See  Wood  y.  Wood,  3  Murphe]^,  172;  Forrest  y.  Han,  3  Murphey, 
458.  ff  It  seems  that  a  wager  between  two  proprietors  of  carriages  for  conYeYinfir  pas- 
sengers, that  a  given  person  shall  go  by  one  particular  carriage  and  no  other  is  illegal. 
Eltham  y.  Kinsman,  1  Barn.  &  A.  683.  An  action  will  lie  on  a  wager,  whether  the  de* 
fendant  be  older  than  the  plaintiff,  Hussey  y.  Criekett,  3  Camp.  168 ;  and  a  wager  as 
to  the  identity  of  a  third  person  is  not  illegal.  Bland  y.  Collett,  4  Camp.  157.  A 
wager  on  the  length  of  the  life  of  Bonaparte,  (then  first  consul  of  France,)  arising  out  of 
a  conversation  as  to  the  probability  of  his  coming  to  a  violent  end,  viras  held  Yoid  on  the 
grounds  of  immorality  and  impolicy.  Gilbert  v.  Sykes,  16  East,  R.  I50»||  ^  So  a  vFaget 
tnat  Napolecm  Bonaparte  would  within  a  oertain  time  be  removed  or  escape  from  the 
island  of  St.  Helena,  was  held  to  be  illegal  and  void,  Phillips  v.  Ives,  1  Rawle,  36; 
McAllister  v.  Hoffman,  16  S.  in  R.  147.  See  Rust  v.  Gott,  9  Cowen,  169 ;  Lansing 
v.  Lansing,  8  John.  454 ;  IN.&M.  180;  1  Hall,  300;  4  John.  426;  6N.H.Rep.IM; 
3  N.  H.  Rep.  152 ;  2  Mass.  1 ;  10  Johns.  406 ;  1  N.  &  M.  178 ;  3  Murph.  172 ; 
Martin,  29 ;  3  Penna.  494 ;  3  Muroh.  458.  But  when  money  has  been  fairly  paid 
over  to  the  winner,  in  case  of  an  illegal  or  void  wager,  it  cannot  be  recovered  back. 
Rust  Y.  Gott,  9  Cowen,  169 ;  Perkins  v.  Eaton,  3  N.  fl.  Rep.  152 ;  M'Collnm  y.  Goor- 
lay,  8  John.  147 ;  Livingston  v.  Wootan,  1  N.  &  M.  178.  It  jnay,  however,  be  reoovered 
bade  when  it  is  still  in  the  hands  of  the  stakeholder,  though  the  wager  be  loat,  Per- 
kuis  v.  Hyde,  6  Yerg.  228;  Vischer  v.  Yates,  11  John.  23 ;  Kd  vide,  12  John.  1.^ 

[If  A  promise  B  moaey  in  coxusideration  that  he  will  not  give  evidence 
in  a  cause,  such  promise  cannot  be  enforced,  for  it  is  unlawful  and  ini-* 
quitous  so  to  suppress  testimony, 

1  Leon.  189,  3  Term  R.  17,  S.  P. ;]  /8  Wopoeeter  v.  Eaton,  11  MaM.  Uep.  36B.sf 

ilSo  where  a  defendant  promises  to  pay  the  costs  if  the  plaintiff  will 
not  oppose  his  discharge  under  an  insolvent  law,  the  promise  being  illegal, 
eannot  be  enforeed. 

2  John.  Rep.  386.  See  1  Cain.  175 ;  3  Cam.  213 ;  4  John.  Rep.  419 ;  12  John.  Rep. 
306;  19  John.  Rep.  311 ;  1  Ashmead, 68.$^ 

If  A  is  in  execution  at  the  suit  of  B,  and  C^  in  consideration  that  the 

jailer  will  permit  A  to  go  at  large,  assumes  and  promises  to  him  (a)  that 

A  shall  pay  the  debt  at  a  c^ain  day,  and  that  he,  the  said  C>  will  save 

the  jailer  harmless,  the  promise  is  void,  because  the  consideration  is 

against  law. 

Yelv.  197,  a(^udged  between  Marten  and  Blithman ;  8  Balstr.  213,  and  Godb.  250, 
&  C,  adjudged,  the  promise  betiiff  to  pay  the  jailer  money.  Het.  175,  S.  P. ;  10  Co. 
102,  S.  P.,  a^eed  per  Wray,  C.  J.,  and  that  if  such  promise  was  not  void  by  the  oon- 
roon  law,  it  is  made  void  by  the  statato  23  H.  6,  c.  9 ;  Cro.  Elia.  1^,  adjudged ;  3  Leon. 
208,  adjudged,  {And  where  an  officer  who  had  arrested  a  peiaon  convicted  in  aevenl 
penalties,  on  a  warrant  directin||r  that  he  should  be  kept  in  prison  till  the  penaltiea  wvn 
paid,  disdiarged  hun  on  receiving  a  pramiaaory  note  for  them  payable  at  a  fatnie  day, 
and  his  condnei  was  afterwards  approved  and  the  note  aetepka  hy  iko&c  toko  were  imi&' 
rmtedf  it  was  decided  that  there  waa  a  good  consideratton  fot  the  note.  2  Bos.  &  Pnl.  161» 
PiUringtoB  v.  Gseen.}  [It  ooald  not  be  void  by  the  statute,  for  that  deee  not  eortoid 
to  partiea  in  executioB,  rat  speaks  only  of  persons  arrested  on  meane  process.  1  Terai 
R.  421.]  (a)  But  sndi  proimse  to  the  plaintiff  is  good,  for  he  may  lawfully  dischaiyre 
Urn.  Cnu  £liz.  190,  adjudged*    |  And  it  doea  JUt  le^oiza  vnting*  aiaeelhe  debt  is  di»» 
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ehiifed  bj  aettiBfr  at  tiberty ,  ud  ooMMoendy  tke  debtor  is  bo  longer  Kablo^  )g  Aaf 
acdoA  for  money  poid*  ftct  at  the  defenaant's  Y0(|ue8t«  will  lie  by  one  who  had  boon 
collector  of  tazea  and  omitled  to  coUeet  tbom  from  the  deisndant,  but  afterwards  paid, 
and  advanced  the  amount  to  the  jrovemment.  Ott  r.  Chapline,  3  Har.  &  M*Hen«  333. 
fiot  see  10  Johns.  Rep.  361 ;  14  ^hns.  Rep.  87.  gf 

{And  an  offic^,  who  voluntarily  suffers  his  prisoner  to  escape,  and 
is  in  consequence  of  it  compelled  to  pay  the  debt,  cannot  recover  the 
money  from  the  debtor ;  for  he  cannot  raise  any  cause  of  action  by  the 
payment  of  money  on  account  of  his  own  breach  of  duty,  though  it  be 
for  the  benefit  of  the  defendant. 

Peake,  N.  P.  144,  n..  Elves  y.  Faikney ;  8  East,  171,  Pitcher  r.  fiafley.-— Cbn/ra, 
Morris  v.  Berkley,  cited  Peake»  N.  P.  145,  n.,  and  8  East,  173,  and  see  Peake,  N.  P.  143, 
Cordon  ▼.  Lord  Massarene.} 

If  A  is  arrested,  and  C,  m  consideration  that  the  baSiff  will  suffer  A 
to  continue  in  the  house  of  C  till  the  next  morning,  assumes  and  pro- 
mises them  to  deliver  him  in  safe  custody  to  tfie  bailiff ;  the  considera- 
ti(«  is  lawful,  for  it  shall  not  be  inrlendedthat  the  bailiff  was  ever  absent 
from  B,  80  that  it  covild  be  no  escape* 

Sid.  132;  Keb.  463,  S.  €.;  Ler.  99, 6.  C,  adiadged,  nuh  the  promise beiof  to d»» 

Hw  him  or  pay  lOL  and  the  actiaii  hetn;  faionght  hy  the  phdotiff  hims^  who  dedaied 

Q^  a  promise  to  the  bailiff  ex  p0rte  quenn,}  se  thai  if  he  wts  ont  of  eostody,  it  must 

be  iotended  by  the  assent  of  the  plaintiff,  because  the  promise  was  made  to  the  bailiff 

a  parte  quereniu ;  and  by  bringing  the  action  he  hath  affirmed  his  assent.     [The  reason 

IB*  that  like  promise  beingr  made  to  the  plaintiff,  or  to  one  on  his  behalf,  is  not  within  the 

statute  of  33  H.  6,  c.  9,  for  the  illegality  of  the  consideration  in  this  case  arises  menly 

apon  that  statute,     nisrefore  it  is,  that  undertakings  by  attomeye  for  the  appearance  of 

a  defendant  are  enforced  by  the  courts,  for  they  are  given  to  the  plaintiffs  in  the  action. 

Bat  where  any  engagement  is  entered  into  fbr  this  purpose  with  the  sheriff,  it  must  be 

in  the  particnnr  forna  ohaUosd  om  by  the  statute,  otherwise  it  is  Yoid.    Aecoxdingly  it 

was  holden,  that  an  agreement  in  writing  to  put  in  good  bai>  for  a  person  aneeted  ca 

■uane  process  at  the  return  of  the  writ,  or  anxxender  the  body,  or  pay  debt  and  costs, 

aade  by  a  Uiird  person  with  the  bailiff  of  a  sheriff^  in  consideration  of  his  discharging 

^  party  arrested,  was  roid  by  the  statute  of  HL  6 ;  for,  since  the  passing  of  that  sta- 

^  the  usage  has  been  to  take  the  security  by  bond ;  and  that  bond,  by  the  words  of 

tbe  sfatate,  mnst  be  entered  into  to  the  sheriff,  or  to  such  officer  as  has  the  xetum  of 

FTooeas;  whereas  here  waa  no  bond,  but  a  mere  simple  contract,  and  that  with  the 

aheriflTs  officer;  and  ^rther,  the  bond  must  be  giyen  only  for  the  appearance  of  the 

paity,  and  for  no  other  purpose.  Rogers  ▼.  Reeves,  1  Term  R.  418.  J    (See  4  East, 

MS;  4  MaiiL  ^  S.  333, 9alptmt,  Ut.  &tX| 

If  the  father  of  A  was  indebted  to  B,  and  A  promises  B  that  if  be 
"^  bring  two  witnesses  before  a  justice  of  peace,  who  upon  their  oath 
Aall  depose  that  the  father  of  A  was  so  indebted  to  B,  that  then  be 
▼iD  pay  it ;  if  B  doe9  produce  bis  witnesses,  &c,  he  may  have  an  ae* 
(foD  upon  this  promise  against  A,  for  the  consideration  is  not  unlawful, 
Bor  the  oath  profane;  adjudged  by  two  judges  against  Vaughan,  wha 
held  that  such  an  oath,  illegally  administered  and  taken,  was  within  the 
Hatute  of  profene  swearing. 

Mod.  l«g;  Gilh.  Brid.  $»;  Cio.  Eliat.  469,  470,  bis.  Like  point,  where  the  eon. 
■ideatioik  was  to  take  snsh  oath  befoie  the  mayor  of  London.  Urett  and  Pretiman,  like 
point,  Sid.  283,  adjudged;  Raym.  158,  adjudged;  Keb.  36,  44,  adjudged;  where  the 
consideration  was  to  take  such  oath  before  a  master  in  chancery,  3  Sid.  133,  like  point 
adjudged ;  where  the  oath  was  to  be  taken  before  a  master  m  chancery ;  and  a  like 
pomt  there  eited  to  haye  been  adjudged,  where  tiie  oath  was  to  be  taken  beJEbre  a  judge 
olassiae.     /0  3  Bos.  IfciNiL  538.gr 

If  A  obtains  a  judgment  against  B  in  the  marshal's  court,  and  after* 
wards,  in  ocnasideration  of  money  in  hand  paid,  assumes  and  promises 
to  assign  llus  judgment  to  C ;  thuriiagood  promise,  far  it  is  lawful  so 
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to  do,  and  the  intent  must  be  that  it  shall  be  assigned  according  to  com- 
mon usage,  viz.  by  letter  of  attorney,  so  that  C  may  take  out  execution 
in  the  name  of  A,  which  may  be  done  without  any  maintenance. 

Sid.  213;  Keb.  744. 

If  A  obtains  a  judgment  against  B,  and  thereupon  ta^es  out  an  elegit, 
and  delivers  it  to  the  under-dieriff,  who  by  virtue  thereof  seizes  certain 
goods  of  B,  and  afterwards  the  under-sheriflf,  in  consideration  that  A 
will  take  out  a  new  elegii,  and  deliver  it  to  him,  promises  to  cause  and 
procure  the  said  goods  to  be  found  by  inquisition,  and  to  deliver  the 
same  to  such  person  as  A  shall  appoint,  &c.;  this  promise  is  against 
law,  being  to  do  a  thing  against  the  duty  of  his  place,  by  which  he  is 
bound  to  return  an  indMerent  jury ;  and  Uiough  part  of  the  promise  was 
to  do  a  lawful  act,  yet  since  that  depended  upon  the  other  part,  which 
^  was  illegal,  the  whole  is  naught 

S '  V^^  3  Jones,  39,  adjudged  between  Moiris  and  Chapman;  Carter,  333,  S.  C.  adjndged. 

^^./'^  [If  a  performer  engage  to  dance  at  the  King's  Theatre  in  the  Hay 

,  *  ,.*^  Market,  yet  no  action  will  lie  against  him  fot  a  breach  of  the  agreement, 

•'i;^  :C  if  it  appear  that  the  theatre  was  not  licensed  pursuant  to  the  10  G.  2, 

1  *■  ';f  c.  28.    But  in  such  case  the  performer  may  recover  from  the  manager 

*~      '  i  the  salary  which  he  had  stipulated  to  pay  for  him ;  for  being  enga^ 

*  "   *^  and  ready  to  execute  the  agreement  on  his  part,  he  ought  not  to  siAer 

for  the  want  of  a  license,  which  it  was  the  manager's  business  to  have 

procured. 

' '  Gallini  ▼.  Laborie,  5  Term  R.  343. 

Money  lent  for  the  purpose  of  paying  a  gambling  debt  may  be.  re- 
covered back,  for  the  statute  of  9  Ann,  c.  14,  only  annuls  the  security, 
and  not  the  contract. 

Baijeau  r.  Walmsley,  3  Stra.  1349;  Robinson  ▼.  Bland,  3  Burr.  1080;  Alcinbrook  r. 
Hall,  3  Wils.  309.  J  See  3  Bam.  &  A.  179.    0  Herd  ▼.  Vincent,  1  Overt.  369 ;  Bowen 
C  ...  ,'  T.  Dogffet,  3  N.  &  M.  137;  Carsan  y.  Rambert,  3  Ba}r,  560.    Money  loet  at  ganuDg, 

2    i    .^  and  paid,  cannot  be  recovered  back.    Stowell  v.  Guthrie,  3  Hayw.  397;  Hodgee  v.  Pit- 

^', ..    .  ^  man,  3  Car.  Law  Repos.  394 ;  bnt  the  act  against  earning  in  North  Carolina,  Mooring 

J'        ^  T.  Stanton,  Martin,  531;  and  Kentncky,  Jones  y.  Sevier,  1  Litt  50,  does  not  prevent 

^. .  ^f^  the  recovery  of  money  paid  for  a  gaming  debt,  ^f 

t  r^-  Where  the  plaintiflfs,  who  were  merchants  living  at  Dunkirk,  sold  tea 

to  the  defendant  there,  and  delivered  it  to  him  there,  though  this  tea 
was  so  sold  for  the  purpose  of  being  smuggled  into  England,  and  that 
purpose  was  known  to  the  plainti&  at  the  time ;  yet  they  not  being 
concerned  in  the  smuggling,  and  it  being  a  fair  sale  as  to  them,  and  good 
by  the  laws  of  the  country  where  they  lived,  they  were  allowed  to 
recover  the  price  of  the  tea  in  England. 
Holman  V.  Johnson,  Cowp..341. 

But  where  the  plaintifis  were  four  partners,  three  of  whom  lived  in 
England,  and  the  fourth  in  Guernsey,  and  this  last  sold  brandy  at 
Guernsey,  packed  up  in  a  particular  manner  for  the  purpose  of  smug- 
gling, but  without  the  privity  or  personal  participation  of  the  others  5  in 
an  action  brought  for  the  price  of  this  brandy,  they  were  nonsuited :  for 
in  this  case  the  parties  were  natives  of  England,  and  the  contract  Tiras 
made  in  contravention  of  the  laws  of  England ;  whereas  in  the  case  oi 
Holman  v.  Johnson  the  contract  was  made  abroad  by  foreigners, 
are  not  boimd  to  take  notice  of  the  revenue  laws  of  thiis  country. 
Biggs  V.  Lawienoe,  3  Tenn  R.  464.    (Waymellv.  Reade,6TeimR.699.| 
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hen  the  Conaideistion  is  againat  Law. 
tiff,  an  inhabitant  of  Guernsey,  sold  goods  to  the 
,  which  it  appeared  were  to  have  been  smuggled 
3  defendant  gave  bills,  on  which  an  action  was 
;  it  was  adjui^ed,  that  the  plaintiff  could  not 
'ere  given  on  an  illegal  contract,  and  to  a  subject 

am  R.  iS6.]  iSAn  ■greement  for  the  sale  of  lotisry  ticketa, 
I,  not  anthorized  br  the  laws  of  New  York,  is  coDtrarj  to 
stale,  and  Toid.     Himt  v.  KnicksrhaokeT,  5  John.  397.y 
in  action  cannot  be  maintained  to  recover  a  sum 
ve  been  lost  by  the  defendant  to  the  plaintiff  upon 

S  Whart.  R.  176.    See  also  H'AllJBtef  t.  Hoffinan,  16  S. 

,  1  Rawle,  3T. 

n  in  New  York,  if  made  before  the  canvass  is 

169 ;  Biuah  v.  Keeler,  S  Wood.  860 ;  Lanaiiig  v.  Lanaiiig, 

nd  South  Carolina,(6)  a  wager  on  a  horse-race 

1  Hall,  300.  (b)  Haaket  t.  Wootan,  1  N.  &  M.  IBO.^ 
g  the  amount, of  the  hop  duties,  or  any  other 
revenue,  is  illegal,  because  it  tends  to  introduce 
nd  is  against  public  policy.  And  though  a  pro* 
amount  of  the  wager  be  given  by  the  party  to 
es  un&vourable,  it  cannot  be  recovered  agaonst 

Beaid;  3Tenn,700,  9Bm.&  Pnl.l30,8hiile:r*>Saiiker. 
ot  recover  from  a  candidate  at  an  election  for 
lament  die  price  of  provisions  furnished  to  voters, 
e  teste  of  the  writ  and  before  the  election ;  as  it 

&  S  W.  3,  c,  4,  for  a  candidate  so  to  famish  pro- 
ins  T.  Criokett. 

e  and  occupation  of  lodgings  will  not  lie  if  they 
)urpose,  or  what  is  contra  bonoa  mores;  as  if  let 
poses  of  prostitution,  with  a  knowledge  on  the 
it  they  are  to  be  so  used. 

r.  Richardson ;  Criap  t.  Chorchill,  cited,  1  Bob.  &  Pol.  3t0. 
a  wash  clothes  for  a  proatitate,  knowing  ber  to  be  such,  oan- 
Ins  the  price  of  the  work  bj  the  nee  to  which  they  may  be 
0,  Lloyd  T.  Johnson.} 

titiff  agrees  to  sell  to  the  defendant  goods  for  the 
ing  shipped,  with  the  plaintiff's  knowledge,  to  a 

thence  leshipped  to  the  East  Indies^  and  there 
istinely,  contrary  to  7  G.  1,  c.  21,  and  a  bond  is 
n  to  the  plaintiff  for  securing  the  price ;  a  plea 
lement,  is  a  good  bar  to  an  action  on  the  bond. 
08.  &  Pull.  651.  i^The  buyer  of  smuggled  goods  ia  not 
ioe,  except,  perhaps,  when  he  knows  alt  Ue  cireamataiices, 

Condon  T.  Walker,  1  Yealee, 483.0' 
tiling  drugs  to  a  brewer,  knowing  that  they«re  to 
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be  used  in  the  brewery,  cannot  recover  the  price,  the  42  G.  3,  c.  38,  pro- 
hibiting brewers  from  using  any  articles  but  malt  and  hops  in  brewing. 

Langton  ▼.  Hnffbea,  1  Manle  &  S.  593 ;  and  see  Law  ▼.  Hodson,  11  East,  300.  /g  A 
marker  at  aa  un&wfdl  billiaid-table,  who  leeeives  money  betted  by  the  players,  and 
keeps  an  account  of  the  games,  cannot  recover  waeee  from  the  owner  of  the  table,  became 
the  contract  is  unlawful.    Badjrley  v.  Beale,  3  Watts,  363.gr 

It  has,  indeed,  in  one  case  been  held,  that  the  mere  knowledge  of  the 
seller  that  the  goods  are  to  be  illegally  employed  will  not  prevent  his 
recovering  the  price,  unless  he  is  a  sharer  in  the  illegal  transaction.  And 
a  vendor  of  spirituous  liquors  to  the  defendant,  a  rectifying  distiller,  who 
also  kept  a  retail  spirit^op,  was  suffered  to  recover  the  price  of  the 
liquors,  though  he  had  knowledge  of  the  defendant's  illegally  exercising 
both  trades,  contrary  to  the  26  G.  3,  c.  73,  §  54. 

Hodgson  ▼.  Temple,  5  Taunt.  181.  But  this  ease  is  inconsistent  with  the  principle 
of  the  above  cases,  and  the  ease  of  Hobnan  t.  Johnson,  which  was  quoted  by  one  of  the 
judges  as  supporting  the  principal  case  is  clearly  distinguishable  from  it,  since  that  was 
decided  on  the  ground  that  the  contract  and  delivery  of  the  goods  were  complete  m 
France,  and  that  though  the  Tendor  knew  tfiey  were  to  be  smuggled  into  England,  still 
he  was  not  bound  to  notice  a  mere  revenue  law  of  another  country.  See  Brown  v.  Don- 
can,  10  Bam.  &  C.  98,  and  iifi-i^  441. 

So  also  an  innkeeper  ^mishing  provisions  at  the  desire  of  a  candidate 
to  resident  voters  after  the  teste  of  the  writ,  cannot  recover  the  amornit 
from  the  candidate,  such  provisions  being  contrary  to  the  Treating  Act, 
7  &  8  W.  3,  c.  4. 

BibbuM  V.  Oriekitt,  1  Bos.  ^  Pull.  964;  and  see  Lofhoyse  ▼.  Wharton,  1  Cafaip. 
650,  where  the  same  doctrine  was  held  as  to  noo-resident  voters,  by  Wood,  Baron. 

So  also  a  printer  cannot  recover  the  price  of  printing  a  weekly  peri- 
odical work,  unless  he  has  complied  with  the  injunctions  of  the  38  G.  3, 
c  7B,  §  1  aiid  10,  by  lodging  an  affidavit  at  the  stamp  office,  stating  the 
name  and  abode  of  the  printer  and  publisher,  and  by  printing  such 
name,  &c.,  on  some  part  of  the  paper. 

Marchantv.  Evans,  2  B.  Moo.  14. 

Nor  can  a  printer  recover  for  printing  a  book,  unless  he  prints  his 
name  on  the  first  and  last  leaves,  according  to  the  39  G.  3,  c.  73,  §  27. 
And  it  matters  not  whether  the  statute  prohibits  the  thing  negatively,  or 
enjoins  it  affirmatively ;  if  the  subject-matter  of  the  plaintiff's  action  is 
in  violation  of  it,  the  plaintiff  cannot  reoover  in  a  court  of  justice. 

Bensley  t.  Bignold,  5  Bam.  4c  A.  336. 

0  A  contract  to  reprint  any  literary  work,  in  violation  of  the  copy-right 
secured  by  law  to  a  third  person,  is  void. 

Nichols  V.  Ruggles,  3  Day,  145.  gf 

And  it  would  seem  that  it  makes  no  difference  whether  the  thing  s 
prohibited  absolutely,  or  only  under  a  penalty. 

Bensley  v.  Bignold,  6  Bam.  &  A.  340.  /0Tbe  contract  is  void  when  the  trannaeCieB 
is  prohibited  by  statute,  although  not  declared  that  it  shall  be  void.  SeidenbeBder  v. 
Charles,  4  S.  &  R.  459;  Mitchell  v.  Smith,  1  Binn.  118;  4  Halst.  353.^ 

In  one  case,  indeed,  it  was  held  that  a  factor  who  sold  a  parcel  of 
tobacco  might  recover  Uie  price,  though  he  had  not  taken  out  a  license 
as  a  tobacco  dealer,  according  to  the  29  G.  3,  c.  68,  §  70,  which  enacts 
that  every  person  who  shall  deal  in  tobacco  shall  take  out  a  license, 
which  by  §  72  is  to  be  renewed  yearly,  under  penalty  of  50/.  The 
<^utt  hM  thai  as  this  was  a  breach  of  a  mere  revenue  regulation,  pro- 
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tected  by  a  safficieQl  penalty,  the  plaintiff  might  recorer.    But  it  is  to 

be  observed  they  also  doubted  whether  the  plaintiff  was  a  dealer  in  •  -r  - 

tobacco  within  the  meaning  of  the  act  f  ".'•  \i\' 

Johnson  y.  Hudson,  11  Esst,  180;  and  see  Gremaiie  t.  Le  Clere  B<ms  Yaloiiy  ^  '              ' 


S  Camp.  144. 

And  this  case  has  been  confinned  by  a  very  recent  decision^  where 
fiye  persons  carried  on  trade  in  partnership  as  digrtilleTs,  and  one  of  them 
alone  carried  on  the  business  of  retail  spirit-dealer  within  two  miles  of 
the  distillery,  contrary  to  the  4  G.  4,  c.  94,  §§  132, 133,  and  his  name  was 
not  entered  at  the  Excise  OiJice  or  in  the  license  as  a  partner  in  the 
distillery,  as  required  by  6  6.  4,  c.  8,  §  7 ;  it  was  held  that  these  being 
mere  revenue  regulations,  the  b,reach  of  them  by  one  of  the  partners, 
with  the  knowledge  of  the  others,  did  not  render  the  trade  carried  on 
by  the  five  illegal,  so  as  to  deprive  them  of  the  right  to  recover  the  price 
of  spirits  sold  by  the  partnership. 

Brown  v.  Duncan,  10  Barn.  &  C.  93. 

A  person  caimot  recover  a  sum  for  commission  and  money  laid  oat 
and  expended  in  buying  for  the  defendant  shares  in  an  illegal  company^ 
contrary  to  the  6  G.  1,  c.  18. 

Josephs  Y.  Pebrer,  3  Bam.  &  C.  639.    See  lb.  814.    /8  When  the  consideration  of  a  i 

contract  is  the  violation  of  a  statute,  no  action  can  be  maintained  on  it  by  either  party. 
Wheeler  y.  RasseU,  17  Mass.  258.  gf  I 

So  also  where  two  persons  engage  in  an  ill^^al  partnership,  carried  on 

iirdie  name  of  one  of  them,  for  insuring  ships,  contrary  to  the  6  6.  1, 

a  18,  §  12,  (which  prohibits  societies  and  partnerships  for  underwriting 

and  assuring,  except  the  two  chartered  companies,)  and  one  partner  pays 

sums  for  losses,  he  cannot  recover  any  part  of  such  sums  in  assumpsit 

from  the  other  partner,  since  the  partnership  being  illegal  caimot  be  the 

foundation  of  an  action.    And  if  an  arbitrator  award  a  sum  due  from 

one  partner  to  the  other  for  such  losses^  the  court  will  set  aside  the  award 

pro  tanto. 

Mitehel  v.  Cockbame,  9  H.  Black.  379 ;  and  see  Lees  v.  Smithy  7  Term,  338 ;  Clayton 
T.  Billy,  4  Taunt  165 ;  Aubert  t.  Maze,  2  Bos.  &  Pull.  371. 

And  if  one  of  such  partners  receive  the  premiums  on  such  illegal 
insurances,  the  other  partner  cannot  recover  any  portion  of  them  as 
mon^y  had  and  received  to  his  use,  for  in  such  case  the  rule  applies  in 
pari  delicio  potior  est  conditio  possidentis;  nor  if  a  proportion  of  the 
losses  is  paid  by  one  partner  to  a  broker  for  the  use  of  the  other  partner, 
can  such  other  partner  recover  the  money  from  the  broker,  (a)  • 

Booth  ▼.  Hodgson,  6  Term  R.  405 ;  Sullivan  y.  Greaves,  Pari^  Insur.  8;  and  see  Davis 
▼.  Edgar,  4  Taunt  63.  (a)  But  the  case  of  Sullivan  t.  Greaves  is  in  principle  oveimled 
by  the  sabaequent  decisions  of  Tenant  v.  EUliot,  I  Bos.  &  Pull.  3 ;  Farmer  v.  Russell, 
Id.  296,  in  which  it  was  held,  that  a  party  receiving  money  for  another  as  a  mere  agent, 
sod  not  being  implicated  in  the  ille^i  transaction,  cannot  resist  paying  the  money  over 
on  the  ground  tnat  the  consideration  on  which  the  money  was  paid  to  such  agent  was 
illegal.  And  the  case  of  Sullivan  v.  Greaves  certainly  goes  beyond  the  doctrine  of 
Mi^el  T.  Cockbume,  Aubert  v.  Maze,  Ex  parte  Bell,  and  the  other  casee,  where  one 
jnrtner  paying  money  on  the  illegal  transaction  is  held  not  entitled  to  recover  a  propor- 
tion as  money  paid  to  the  use  or  the  other;  since  in  these  eases  it  is  necessarv  for  the 
plaintifr  to  prove  the  illegal  transaction,  and  his  case  rests  on  the  foundation  of  it;  but 
m  the  case  of  an  agent  receiving  money  for  the  plaintiflf,  it  is  not  necessary  to  go  into 
the  il}esa\  transaction:,  but  the  plamtiflf  can  recover  on  merely  proving  the  receipt  of  the 
mon^  oy  the  defendant  on  the  plaintiff  *s  account.  The  money  in  such  case  becomes 
the  piaintiflrs  moiiey  in  the  dewndant*s  hands,  and  **  the  distinction  is,  that  whether  th6 
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4^ft  ASSUMPSIT. 

(E)  Where  the  ConeideratioD  is  against  Law. 

eonptdeTation  be  good  or  bad,  a  man  may  recover  his  oum  money^  but  not  that  of  another 
person*''  Per  Heath,  J.,  1  Bos.  &  Pull.  299.  Where,  however,  notice  was  siven  by 
the  payer  to  the  a^ent  not  to  pay  the  money  over,  and  no  money  in  fact  passed,  bat  the 
agent  merely  credited  the  party  to  whose  use  it  was  to  be  received,  it  was  held  thatsaeh 
party  could  not  recover  lU    Edgar  v.  Fowler,  3  East,  R.  222. 

And  if  money  is  advanced  by  A,  one  partner  of  a  firm,  to  B,  for  pay- 
ments to  be  made  on  policies  illegaUy  subscribed  on  the  joint  account 
of  such  partner  and  B,  although  such  money  is  advanced  out  of  the 
partnership  fimds  without  the  privity  of  the  other  partners,  who  are  not 
at  all  concerned  in  the  illegal  insurances,  still  after  A's  death  his  surviv- 
ing {Partners  cannot  claim  this  money  against  the  estate  of  B,  who  has 
become  bankrupt ;  for  it  must  be  considered  as  if  the  claim  were  made 
for  the  benefit  of  A,  the  delinquent  partner,  as  well  as  the  rest,  and  the 
daim  is  founded  on  the  illegal  agreement  to  insure. 

*'>*«-*^  Ex  parU  Bell,  1  Maule  &  S.  751. 

}^  *V"*  And  if  A  underwrite  policies  in  his  own  name,  but  for  the  benefit  of 

^^n  ^  himself  jointly  with  a  partner,  when  the  fact  of  the  partnership  is  shown, 

. ,  /"*  A  cannot  recover  premiums  on  such  policies  against  third  parties  for 

^-  X  whom  they  were  underwritten. 

(   •!  ^1  Branton  v.  Taddj,  1  Taunt  6. 

**      ^"  It  was  indeed  formerly  held  that  where  the  plaintiff  and  a  third 

person  had  been  illegally  concerned  in  stock-jobbmg  transactions,  con- 
trary to  the  7  G.  2,  c.  8,  and  the  plaintiff  paid  differences,  and  the 
defendant  gave  a  bond  to  the  plaintiff  for  securing  the  repayment  of 
such  third  person's  share,  the  plaintiff  might  recover  on  such  bond; 
since  stock-jobbing  was  not  malum  in  se,  and  the  statute  only  prohibited 
paying  or  receiving  differences,  but  did  not  avoid  all  securities  relating 
thereto. 

Faikney  v.  Reynous,  4  Burr.  2069.    fi  An  agreement  to  transfer  stock  at  a  futnre  dav, 
without  any  intent  to  transfer  it,  but  merely  to  speculate,  is  not  void  in  New  YodL 
V.'  J  ,  **  Frost  V.  Olarkson,  7  Cowen,  34«    See  Gilchreest  v.  Pollock,  2  Yeates,  18.  ^ 

I    *   "  And  on  the  authority  of  this  decision  it  was  afterwards  held,  where 

*\"   '  J  a  broker  had  been  employed  by  two  parties,  jointly  concerned  in  such 

'^,.  ^^'"'  iQegal  transactions,  to  settle  their  differences,  and  one  of  the  parties  paid 

*""  the  whole  amount  to  the  broker  with  the  assent  of  the  other,  the  party 

paying  might  recover  a  moiety  from  such  other  party  in  assumpsit  for 
money  paid  to  his  use ;  for  in  this  case  the  payment  was  not  strictly 
within  the  statute,  as  it  was  made  to  the  broker  who  had  previously  ad- 
vanced the  money  to  pay  the  losses.    Lord  Eenyon  in  this  case  differed 
from  the  rest  of  the  court,  and  the  other  judges  only  held  the  action 
maintainable,  because  they  could  not  distinguish  the  case  from  that  of 
Faikney  v.  Reynous.     But  both  these  decisions  have  been  repeatedly 
called  in  question,  and  are  overruled  in  principle  by  the  cases  of  Mitchel 
V.  Cockbum,  Aubert  v.  Maze,  and  Booth  v.  Hodgson,  suprctj  and  by 
the  case  of  Cannan  v.  Bryce,  infra;  and  the  distinction  between  malum 
prohibitum  and  malum  in  se,  on  which  the  former  case  partly  rested, 
is  now  exploded. 
Petrie  v^  Hannay,  3 Term  R.  4l6.    See  2  Bos.  &  Pull.  371 ;  3  Bam.  &  Aid.  183. 
And  consistently  with*  the  last  named  cases,  it  is  held  if  a  broker 
draw  a  bill  on  his  principal  for  the  amount  of  differences  paid  for  his 
principal  In  illegal  stock-jobbing  transactions,  and  an  endorsee  take  the 
bill  Jcnowing  the  nature  of  the  consideration,  or  take  it  after  it  is  due. 
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lioe  the  Consideratun  is  aguut  Law. 

he  bill ;  for  the  draver  himself  could  not  recover, 

notice  is  in  the  same  situation.     Nor  if  he  after- 

ieu  of  such  bill  can  he  recover  on  such  bond. 

u  R.6li  BiovDT.Tunier,7TenDR.630i  Amoc; t. Heiy- 

join  in  illegally  procuiing  the  ransom  of  a  ship, 
i,  c.  73,  and  one  lend  to  the  other  money  for  theu 
ill  is  given,  the  party  lending  the  money  cannot 


inocent  party  lend  to  another  money  for  the  pui- 
on  illegal  stock-jobbing  transactions,  he  cannot 
mey,  for  the  statute  maJdng  it -unlawful  to  pay 
unlawful  for  one  party  to  provide  another  with 
;(a]  and  this  case  rests  on  the  same  footing  as  the 
uiowingly  for  an  unlawful  purpose,  in  which  case 
iver  the  price.     (See  Langton  v.  Hughes,  auprH, 

1.  &  Aid.  179.  (a)  This  tote  ia  dialinguiBhable  from  Bal> 
.  1349 ;  end  the  other  cases  whers  it  ii  held  that  maoej  lent 
be  recorered  back,  since  the  ^amiii^  act,  9  Ann.  c.  14,  doM 
payment  of  aueh  debt,  bat  oiily  aroids  secari^eB ;  whereu 
sly  prohibitB  paying  or  leceivug  differences  for  not  trana- 
:  Ban).  &  Aid.  184.  ^Butif  a  judgment  have  been  obtained 
1  the  mauey  paid,  it  cannot  be  recovered  back,  foi  the  jndg- 
dre  upon  the  partiea.  Gray  v.  Roberts,  9  Marsh.  SOS.  See 
Repoa.  394 ;  Maitin,  69 ;  1  Overt.  369 ;  1  Lin.  SO ;  9  Bay, 

Lintiff  and  defenduit  joined  in  laying  an  illegal 
lost  the  bet,  and  the  plaintiff  expecting  D  to  pay 

accommodation  advanced  to  the  defendant  bis 
isolvent  and  never  paid  the  bet ;  it  was  held,  that 

recover  back  the  money  paid  to  the  defendant, 
to  ground  his  claim  on  the  illegal  transaction. 
mt.  246. 

property  to  his  children  in  fraud  of  his  creditors, 
action  is  no  defence  to  an  action  for  money  had 
by  the  children  against  a  person  who  had  received 

to  thera  for  the  property. 
),  9  Picker.  93.     SeeS  Monroe,  111.^ 

inciple  that  the  plaintiff  cannot  recover  where  hia 
illegal  transaction,  where  the  plaintifis,  a  Frendi- 
rying  on  trade  at  Lisbon  in  the  name  of  the  de- 
,  shipped  a  cargo  from  Lisbon  to  a  French  port, 
itured  by  a  British  cruiser,  and  condemned  in  the 
rench,  and  enemy's  property;  and  the  defendant, 
vity  and  consent,  claimed  it  as  his  property,  and 
be  restored  to  him :  and  the  plaintiffs  afterwards 
money  had  and  received  against  the  defendant,  to 
it  was  held,  that  they  could  not  recover ;  since 
ha  defendant  to  procure  a  judgment  in  the  Admi- 
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)  (F)  CionfiidemtioiL  and  Promise  how  eat  iofA  and  aTerred. 
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iralty  Court,  by  proving  the  cargo  the  defendant's,  they  could  not  now 
claim  it  in  another  court  as  their  own. 


De  Metton  ▼•  De  Mello,  12  East,  234.    fi  See  Armstrong  ▼.  Toler,  11  Wheat.  258 ; 
J  Toler  V.  Armstrong,  4  W.  C.  C.  R.  299 ;  Ludlow  ▼.  Bowne,  1  John.  1 ;  De  Wolf  v-  In- 

c  Mrance  Company,  20  John.  214.^ 

i  If  two  parties  enter  into  an  agreement  which  prima  facie  imports  to 

'  be  illegal,  it  lies  on  the  party  seeking  to  enforce  it  to  show  that  the  in- 

tention was  legal 

Holland  v.  Hall,  1  Bam.  &  A.  56. 
I  And  if  the  consideration  is  immoral,  it  is  against  law,  and  no.  action 

'5  can  be  founded  on  it.    Thus  an  action  will  not  lie  for  use  and  occupa- 

I  tion  of  premises  let  for  the  purpose  of  prostitution,  nor  for  board  and 

lodging  of  women  where  the  plaintiflF  is  to  partake  of  the  profits  of  their 
u^^^  prostitution,  nor  for  dresses  furnished  to  women  for  such  purpose :  but 

f^T^  it  must  be  shown  that  the  lodging  was  let  or  the  dresses  furnished 

i  •'^^.  expressly  for  such  object;  for  it  is  no  defence  merely  to  prove  that  the 

defendant  was  a  prostitute,  although  the  plaintiff  knew  of  it. 

CHrardy  y.  RichardsMi,  1  Espin.  13 ;  Howard  v.  Hodges,  Selw.  N.  P.  60;  Bowitt. 
-^  Bennet,  1  Camp.  348 ;  Lloyd  v.  Johnson,  1  Bo8.«&  Pull.  340;  and  see  Gibson  v.  Dickie, 

I   *> '*  3Maule&S.  463;  iSn  Wheat.258;  4W.C.C.R.299.a' 

However,  if  the  plaintiff  suffer  the  defendant  to  remain  his  tenant  after 
he  has  knowledge  that  she  uses  his  premises  for  prostitution,  he  cannot 
recover  the  rent  accruing  after  such  knowledge.  || 

•     .  \.  Jennings  y.  Throgmorton,  1  Ryan  &  M.  251 .    See  2  Carr.  &  Pa.  47.   fi  Where  money 

has  been  paid  on  an  illegal  transaction,  if  the  party  paying  the  m  oney  be  not  ea  ually  guil^ 
with  the  other  party ;  as  where  the  latter  has  taken  advantage  of  and  oppressed  the  fonner« 
it  may  be  recovered  back  in  assumpsit.  Worcester  v.  Eaton,  1 1  Mass.  Kep.  368 ;  Bond  v* 
Hays,  12  Mass.  Rep.  34 ;  Bosurdman  v.  Roe,  13  Mass.  Rep.  104.  The  defendant  sold  a 
ticket  to  the  intestate  in  a  lottery  unauthorized  by  the  laws  or  the  state,  which  drew  a  prise. 
The  defendant  caused  the  prize  to  be  discounted  for  the  intestate,  who,  upon  the  dose 
of  the  transaction,  permitted  him  to  retain  a  part  by  way  of  loan,  for  which  the  defendant 

C  .^  S'  gave  his  promissory  note  to  the  intestate.    Held,  that  the  loan  of  the  money  formed  a 

I    ..  good-consideration  for  the  assumpsit,  and  ihat  the  illegali^  of  the  original  transaction 

\  -  eould  not  be  set  up  as  a  defence  to  an  action  for  money  had  and  reoeivM.    HamUton  ▼• 

...  Canfield,  2  Hall,  (N.  Y.)  Rep.  526. 0 

•."  iu.  '^No  contract  can  be  made  between  a  citizen  of  the  United  States  and 

\»  ..  -  the  enemy,  in  time  of  war,  without  the  sanction  of  the  gostremment 

Griswold  ▼•  Waddington,  16  John.  438. 

But  a  citizen  may  ransom  his  vessel  and  cargo  captured  by  an  enemy, 
and  his  engagement  to  pay  the  ransom-money  is  valid. 

16  John.  438;  Goodrich  ▼•  Gordon,  15  John.  6.  See  Maisonnaire  t.  Keating* 
2  Gall.  325. 

An  agreement  made  between  two  persons,  enemies  of  the  United 
States,  in  fraud  of  the  United  States,  cannot  be  enforced  in  the  courts 
of  the  United  States,  even  in  times  of  peace,  although  it  was  merely  a 
stratagem  of  war. 

Hannay  t.  Eve,  t  Granch.  Ml.'0 

(F)  Where  the  Coofiideiation  and  Promise  shaU  be  said  to  be  fidfioieiitly  set  forth  and 

aTened. 

The  plaintiff  must  set  forth  every  thing  essential  to  the  gist  of  the 
action,  with  such  certaiuty  that  it  may  appear  to  the  court  that  there 
were  sufficient  grounds  for  the  action;  for  if  aay  Ifaing  material  be 
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ieiadon  and  PromiM  how  Mt  fonh  aod  evened, 
jear  to  the  court,  whether  the  damages  given  by 
•oition  to  the  demand,  ot  whether  the  party  was  at 
ct 

of  Pleat  and  Pieaiingt.  [Where  there  ii  a  special  cantnct  or 
aght  to  declare  upon  il,  for  the  defendant  should  have  notice 
if  the  plaintiff  fkila  of  proving  the  caae  8tal«d  In  the  apecial 
'  that  purpose,  it  is  now  the  course  to  permit  him  to  go  into 
>unt8,  if  he  have  given  notice  that  he  meana  la  relj  aa  them 
il  ffround,  the  necesaity  of  which  DOlice  ia  in  order  to  prerent 
int.  Dougl.6Gl,34;  1  Term  R.134i  Ball.  Ni.  Pn.  153.] 
entitled  to  recover  on  as  j  of  the  general  connia,  he  may  do  bo 
defendant  The  anrptise  on  the  defeodant  is  obviated  by  the 
lich  the  defendant  ii  entitled  to  call  for.{|  iBSee  Sexton  v. 
everlej  v.  Holmes,  A  Manf.  9S;  Moselj  v.  Jones,  5  MnnfT 
iTth.aHibb.  119;  Bnmerv.Stont,  HardiD,325;  4  Bibb.  969; 
1.  Rep. 383;  Edgertonv.  Edseiton,  9  Conn.  Rep.  6;  Kosiiter 
96 ;  Saxon  v.  Johnson,  10  John.  Rep.  418 ;  HAnmenwav  v. 
laima  v.  Kendrick,  3  Rap.  Const.  CU  339;  Benden  v.  Man- 
I ;  Wheelwright  v.  Moore,  1  Hall,  iWl ;  Connolly  t.  Cottle, 
imdi,3Hanfre50;  Shaw t. Redmond,  U  S.  &  R.  S7 ;  Qreen 

tion  upon  the  case,  the  plaintiff  (a)  cannot  declare 
ant  was  indebted  to  the  plaintiff  in  such  a  sum,  and 
I  consideratioD  thereof,  super  «  aaaumpsit'to  pay, 
ing  the  cause  of  the  debt, 
nt,  Tide  Hob.  S;  Godb.  IBS;  Cro.  Jac.  307,  213,  649;  Hob. 

Hetl.  106 1  Roll.  Rep.  391 ;  Bntstr.  67 ;  3  Bulsti.  307 ;  Cro. 
:  Paliqer,  111,  per  Ciolte  and  Chamberlain,  there  is  a  diverBity 
ly  at  a  dajr  to  come,  and  where  net ;  for  the  promise  to  pay  at 
'besrancem  the  mean  time;  and  vide  Roll.  Rep.  396.  (a)Such 
good  by  verdict.  Cro.  Car.  6,  31;'  Sid.  183,  and  vide  Brownl. 
.  (b)  Tie  plaintiff  declared  that  the  defendant  was  indebted 
tiff  in  SO/.,  f(M»  ci  lalsUu  ddntil  wciuuJum  agreamatt.  inter  tot 
puent  was  stayed  after  verdict,  for  the  turieement  might  be  by 

^See  Brunei  T.  Stout,  Hardin, 3S5 ;  Wheelwright  v.  Moore, 
Manning,  3  N.  H.  Rep.  389 ;  Beverjeys  v.  Holmes,  4  Munf. 
6  Conn.  176;  Russell  v. Sonth  Britain  Socie^,  9  Conn.  506; 

359 ;  Mowley  v.  Jonea,  5  Munf.  33 ;  Gaines  t.  Kendrick, 
.  Carroll  v.  Collins,  3  Bibb,  439 ;  Lansing  t.  M'PhilLipa, 
Mtv.  Fraiir,  6  Cowen,  I5t;  Broohs  v.  Lowrie,  1  N.  &  M. 
a  declaration  alleging  that  the  defendant  is  indebted  to  tiie 
iccoQDt  annexed  to  Uie  declaration,  ia,  by  long  practice,  coit- 
Robbins,  13  Mass.  384.      And  in  Pennsylvania,  it  seems,  a 

want  of  an  allegation  of  a  consideration.  Shaw  v.  Redmond, 
:ipg  on  a  promissory  note  under  the  statute  of  Anne,  it  is  not 
laideralion.  Peasley  v.  Boatwright,  3  Leigh,  198 ;  a  declaia- 
ible  by  slaale,  when  luch  la  expressed  to  have  been  given  for 
«es8aiy  to  aver  a  special  consideration.  Jerome  t.  Whitney, 
mk  note  is  made  payable  to  bearer,  and  on  a  suit  upon  it,  m 
ff  alleges  himself^ to  be  the  holder,  the  consideiatioo  is  auffi- 
.  V,  Naatncket  Bank,  5  Mass.  97.  B' 

ait  the  plaintiff  declares  that,  in  consideration  quod 
Tender  a  messuage,  &c.,  the  defendant  aolvtret  to 
declaration  b  not  good,  for  there  is  no  promise  laid, 
>r  agreavil  being  omitted ;  and  nothing  here  that 
contract 

jT.  164,  S.G.,  adjudged  nin.Raym.  S.  C.  193, adjudged  nui. 
Iffelah,  a  Stra.  793 ;  3  Ld.  Raym.  1S16,  S.  P.]  6  But  where 
n  the  plaintiff  and  the  deftodsDt,  and  Iha  DulBil 
BP 
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(F)  PoDsideiation  and  Promise  how  set  iotfh.  and  averred. 

promises  were  omitted,  the  count  was  held  good  after  yerdict;  for  the  agreement  im- 
ported a  promise.    Moantford  t.  Horton,  2  New  R.  62.  ] 

Super  se  assumpsit  on  an  insimul  computassei  was  left  out,  and  a 
dijSerence  was  endeavoured  to  be  taken  where  the  law  raises  the  pro- 
mise, and  where  it  is  a  special  promise ;  and  that  in  the  first  it  should 
not  be  needful ;  but  the  court  held  it  necessary  in  both,  for  the  law  does 
not  (a)  create  a  promise  in  any  case  in  pleading,  but  gives  sufficient  evi- 
dence to  a  jury  to  find  a  promise. 

3  Keb.  97 ;  Sid.  306 ;  (a)  6  Mod.  131,  S.  P.  per  HolL  Vide  head  of  Pleas  and  Plead- 
ifig8.  0  The  ^st  of  the  action  of  assumpsit  is  the  promise,  and  it  must  be  averred.  Wins- 
ton V.  Francisco,  2  Wash.  187 ;  Benden  v.  Manning,  2  N.  H.  Rep.  289 ;  Bruner  t. 
Stout,  Hardin,  225.  ^ 

But  in  this  action  the  law  requires  no  greater  certainty  in  the  allega- 
tions than  the  nature  of  the  thing  requires ;  therefore  if  a  contract  be 

f^Z  made  in  general  terms,  the  declaration  may  likewise  be  general.    Hence 

i  .,f  w^  a  quantum  meruit  for  diversa  vestimenta  et  om,nia  alia  materialia 

i^"!^,  adinde  spectantiay  is  good. 

i'^  "'^  So  if  in  an  assumpsit  the  plaintiflf  declares  that,  in  consideration  the 

"  ^  plaintiflf  would  find  and  provide  for  a  sick  man  all  such  necessaries  as 

he  should  want,  the  defendant  assumed  and  promised  to  pay,  &c.,  and 
avers  that  he  had  found  him  necessaries  amounting  to  such  a  sum,  &c; 
this  is  a  good  declaration,  without  showing  in  particular  what  those 
necessaries  were,  for  that  would  make  the  record  too  prolix. 

t        ',  3  Bulstr.  31,  adjudged  between  Crips  and  Bainton;  Roll.  R.  173,  S.  C,  adjudged,ani 

>     ''  _  that  rather  because  it  was  after  verdict.  Vide  tit.  Error,    This  manner  of  declaring  is 

certainly  good,  and  every  day's  practice. 

If  in  an  indebitatus  assumpsit  the  plaintiff  declares  that  the  defend- 
ant was  indebted  to  the  plaintiff  in  10/.  for  the  (i)  feeding  and  agistment 
of  beasts,  and  for  wheat  et  aliis{c)  mercimoniis  per  prasdict.y  the  de- 
■  -  \  '•  .    fendant  habit,  et  recept.;  this  is  a  good  declaration ;  for  though  it  be  not 

C .  1  ,*'  sufficient  to  say  that  he  was  indebted  generally,  because  that  may  be 

{    <   -  '  for  rent  upon  leases,  or  debts  upon  specialties,  yet  this  is  certain  enough, 

*;"  *  '  for  as  well  the  wares  and  merchandises,  as  the  pasturing  and  wheat,  are 

' ,.  -rj^  personal  things,  for  which- an  assumpsit  may  be  brought.  . 

.     **  * '  Hob.  5,  adjudged  and  affirmed  upon  a  writ  of  error  in  Cam.  Scaee.  Roll.  R.  24,  S.  Ct 

adjudged  and  affirmed.  (6)  Indebitatus  for  tithes,  Wright  and  Beale,  Ley.  141 ;  Sid.  233, 
after  verdict  adjudged  good,  and  intended  severed,  upon  a  special  contract,  (e)  So  an 
indebitatus  lies  pro  opcre  per  antea  facto.  Sid.  425 ;  Vent.  .44 ;  3  Keb.  553 ;  Mod.  8,  ad- 
judged. Proprmmio,  on  a  policy  of  insurance.  2  Lev.  153.  [In  an  asaumpsU  on  the 
judgment  of  a  foreign  court,  it  is  not  necessary  to  state  in  the  declaration  tne  groonds 
and  cause  of  action  upon  which  the  judgment  was  founded.  Crawford  v.  Whittali 
Dougl.  4.1  /8  When  an  oral  is  made  in  lieu  of  a  written  contract,  it  is  not  necessaiy 
when  declaring  on  the  former  to  recite  the  latter.  Wilkins  v.  Duncan,  2  Litt.  170.  gf 

So  in  an  assumpsit  the  plaintiff  declared  pro  opere  et  labore  gene- 
rally, without  setting  forth  what  sort  or  manner  of  work  or  labour  it 
was ;  and  though  it  was  objected  that  it  should  be  set  forth  particularly, 
so  that  it  may  appear  to  the  court  to  be  lawful  work,  yet  the  court  held 
it  well  enough ;  and  that  the  only  reason  why  the  plaintiff  is  obliged  to 
show  wherein  the  defendant  is  indebted,  is,  tiiat  it  may  appear  to  the 
court  that  it  is  not  a  debt  on  record  or  specialty,  {U)  but  only  upon  simple 
contract ;  and  any  general  words,  by  which  that  may  be  made  to  ap- 
pear, are  sufficient. 

Garth.  276,  adjudged ;  Pasch.  5  W.  &  M .  in  B.  R., .between  Hibbert  and  Coorthnw; 
Vent.  44,  S.  P. ;  Sid.  425,  S.  P. ;  2  Keb.  552 ;  Mod.  8,  S.  P. ;  10  Mod.  81, 295 ;  IS  Mod. 
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16, 950, 308, 334 ;  Fitzgib.  303.  (d)  For  damages  recovered  in  an  auumjmt^  will  be  no 
bar  to  an  action  of  debt  grounded  on  a  record  or  specialty.  Cro.  Car.  6 ;  Leon.  155 ;  Cro. 
Elii.  343.  /g  Lewis  v.  Cnlbertson,  1 1  Serg.  &  R.  49.  See  Edwards  v.  Nichols,  3  Day's 
Sep.  16 ;  Codman  v.  Jenkins,  14  Mass.  Rep.  93 ;  Weigley  v.  Weir,  7  Sere.  &  R.  311.  A 
declaration  on  a  contract  which  was  made  m  the  alternative  that  he  should  receive  a  cer- 
tain sum  if  he  boarded  himself,  or  another  and  less  sum  if  he  were  boarded,  should 
state  the  contract  in  the  alternative,  and  it  should  not  be  as  a  contract  merely  to  pay  the 
tmaller  sum.  Hatch  v.  Adams,  8  Cowen,  35.  ff 

^Iq  an  action  of  assumpsit  for  money  had  and  received,  the  declara- 
ti6n  need  not  aver  from  whom  it  was  received. 

Lawrence  v.  Clark,  1  Root,  348.  gT 

If  in  an  assumpsit  the  plaintiff  declares,  that  whereas  the  defendant 
bad  received  24/.  of  several  persons,  to  the  use  of  the  plaintiff,  (a)  in 
consideration  thereof  the  defendant  did  assume  and  promise  to  pay,  &c.; 
this  is  a  good  declaration,  without  showing  of  what  persons  in  particular 
he  received  the  money,  (6)  because  the  consideration  is  executed,  (c)  and 
not  traversable,  (d) 

Moor,  854,  adjudged ;  Roll.  R.  391,  S.  C,  adjudged,  (a)  So  an  indebitatus  for  money 
leoeired  by  the  hands  of  J  S  to  the  use  of  the  defendant.  Mod.  43,  adjudged  good  after 
^rdict;  and  said,  they  would  intend  it  m^ney  lent.  3  Keb.  615,  adjudged ;  and  vide 
AoU.  R.  39] ;  Cro.  Jac.  690.  (6)  So  an  indebitaitu  lies  for  40/.  pro  diwrnt  denar.  tun^- 
*u  et  pnutitu^  ae  pro  diversis  denariorum  'tumrnis  de  ead,  the  plaintiff  reeept,  et  habit, 
^P^  gttodam  pecunim  summa^  by  the  plaintiff,  at  the  request  of  the  defendant^  to  J  S 
fBw.«  without  showing  in  particular  how  much  he  was  indebted  for  each  cause,  for  that 
is  not  material,  he  being  indebted  so  much  in  toto,  Cro.  Jac.  345;  Yelv.  517;  Brownl. 
Ent,  71.  ygSee  Lawrence  v.  Clark,  1  Root,  348. g^  {c\  Where  the  consideration  is  ez^ 
CQted,  it  is  only  inducement,  and  needs  not  precisely  oe  alleged  as  to  time  or  place. 
Cro.  Eliz.  715.    /S  An  executed  consideration  must  be  laid  to  nave  been  done  at  the  re- 

Soestof  the  defendant.  Leland  v.  Douglass,  1  Wend.  493;  Parker  v.  Crane,  6  Wend. 
47;  Livingston  v.  Rogers,  1  Caines,  586;  Mills  v.  Wyman,  3  Pick.  309;  Balcom  v. 
Oramns,  5  Pick.  395 ;  Jewett  v.  Somerset,  1  Greenl.  138 ;  Comstock  v.  Smith,  7  John. 
87;  Hicks  v.  Burhaus,  10  John.  343 ;  Oatfield  v.  Waring,  14  John.  188 ;  Doty  v.  Wil- 
■ODt  14  John.  378 ;  Goldsby  v.  Robinson,  1  Blackf.  347.  But  in  Pennsylvania,  a  verdict 
hn  been  held  to  cure  such  a  defect.   Stoever  v.  Stoever,  9  S.  &  R.  434 ;  3  Binn.  591.gr 

arhe  common  method  now  used  is  to  declare  for  money  had  and  received  by  the  de- 
ant  to  the  use  of  the  plaintiff,  without  mentioning  of  whom,  or  by  who^e  hands  re- 
6^^ ;  and  this  is  the  best  method  of  declaring,  as  the  plaintiff  may  give  in  evidence 
tQ  money  received,  which  under  a  particular  declaration  could  not  be  done,  if  any  of  the 
^ei9  were  omitted.  This  general  form  of  action  is,  in  many  cases,  equivalent  to  a 
biU  m  equity,  for  an  account,  2«5. 

If  in  an  assumpsit  the  plaintiff  declares  quod  cum  there  were  several 
leckonings  and  accounts  between  the  plaintiff  and  defendant,  and  at 
^Qch  a  day,  &c.,  insimul  computaverunt  for  all  debts,  reckonings,  and 
demands,  and  the  defendant  upon  the  said  account  was  found  to  be  in 
Arrear  the  sUm  of  20/.,  in  consideration  whereof  the  defendant  promised 
to  pay,  &c. ;  this  is  a  good  declaration,  without  showing  it  was  pro  mer- 
dmoniisy  or  otherwise,  wherefore  he  should,have  an  account;  for  an  ac- 
count may  be  for  divers  causes,  and  several  matters  and  things  may  be 
included  and  comprised  therein,  which  in  pede  compoti  are  reduced*  to 
a  sum  certain,  and  thereupon  being  indebted  to  the  plaintiff,  it  is  suffi- 
cient to  ground  an  action. 

Cro.  Car.  116,  Holmes  and  Savil  adjudged ;  Hetl.  106, 113,  S.  C,  adjudged ;  Poph. 
i77;  Latch.  141;  Palm.  443;  Yelv.  70;  Roll.  R.  396,  S.  P. 

If  in  a  quantum  meruit  for  meat,  &c.,  the  plaintiff  declares  upon  a 
pTowiae,  to  pay  so  much  quantum  rationabilittr  valerentj  this  is  a 
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good  deolaration,  though  general ;  and  though  objected  that  it  ought  to 
have  been  valebant 
3  Mod.  190,  adjudged ;  .3  Keb.  469,  S.  P.,  adjudged. 

If  in  an  assumpsit  the  plaintiff  declares,  that  the  defendant,  in  con- 
sideration of,  &c.,  inter  aliaj  did  assume  to  pay,  &c.,  this  is  no  good 
declaration,  because  he  ought  to  set  forth  the  whole  promise,  which  is 
entire. 

•  

All.  6,  adjudged.  Vid*  March,  100.  /SThe  whole  consideration  of  a  special  contract 
mnst  be  correctly  and  explicitly  stated.  De  Forest  y,  Frary,  6  CoweOf  151 ;  Lansing 
y.  M^Killip,  3  Caines,  286 ;  Brooks  v.  Lowrie,  1  N.  &  M.  342;  Carley  v.  Dean,  4  Conn. 
259 ;  Hendrick  v.  Seely,  6  Conn.  176;  Russell  v.  South  Britain  Society,  9  Conn.  508^ 

II  But  it  is  now  settled  to  be  sufficient  if  the  plaintiff  states  in  his  de- 
claration so  much  Qf  the  contract  as  shows  the  particular  promise,  for 
the  breach  of  which  he  complains.  Thus,  where  the  plaintiff  declared 
that  the  defendant  warrailted  bacon  sold  to  the  plaintiff  to  be  prime 
bacon,  and  of  good  quality,  this  was  held  sufficient,  although  it  was  also 
part  of  the  warranty  that  the  bacon  was  singed,  and  of  Strangeway's 
manufacture :  for  the  plaintiff  complained  only  of  the  inferiority  of  the 
quaUty.  But  the  whole  of  the  consideration  moving  to  the  defendant 
must  be  stated,  for  the  consideration  is  entire,  and  it  must  be  shown  that 
it  is  entirely  performed. 

Cotterill  ▼.  Cuff,  4  Taunt  285 ;  and  see  Tempest  t.  Rawling,  13  East,  R.  18;  Squia 
r.  Hunt,  3  Price,  68 ;  Clark  v.  Gray,  6  East,  564.  || 

[Where  the  plaintiff  declared  upon  two  considerations,  and  failed  in  a 
proper  averment  of  the  performance  of  the  one,  the  juc^iment  was 
arrested,  for  the  assumpsit  of  the  defendant  must  be  presumed  to  be 
founded  on  the  two  considerations  taken  together. 

Leneret  ▼.  Rivet,  Cro.  Jac.  503.  /8  And  both  must  be  proved  as  laid,  though  the  in- 
strument on  which  the  action  is  brought  expresses  to  be  for  value  received,  3  Caines, 
286.  See  Lowrjr  ▼.  Brooks,  2  M'Cord's  Rep.  421.  It  is  fatal  to  allege  a  false  consi- 
deration in  addition  to  the  true  one.  Stone  ▼•  Knowelton,  3  Wend.  374.  gf 

If  a  defendant  undertake  to  pay  money  in  consideration  of  the  plain^ 
tiff's  executing  a  release ;  here  the  release  is  a  condition  precedent,  and 
the  plaintiff  must  aver  that  he  has  executed  a  release,  or  was  ready  to 
do  it,  else  the  declaration  will  be  bad  on  demurrer,  and  in  arrest  of  judg- 
ment, if  the  judgment  be  by  default ;  though  it  would  be  helped  by  a 
verdict. 

Collins  y.  Gibbs,  2  Burr.  899.  0 1  Caines,  45 ;  2  Johns.  Rep.  207 ;  20  Johns.  Rep. 
130.^ 

Where  the  plaintiff  declared  in  consideration  .of  a  promise  that  the 
defendant  should  hold  an  estate  clear  of  a  rent-charge  granted  to  J  S, 
without  molestation  of  the  plaintiff;  but  did  not  show  any  title  in  him- 
self to  the  rent-charge,  the  declaration  was  holden  ill  after  verdict ;  for 
the  promise,  as  it  stood,  was  a  promise  not  to  do  a  thing  which  the  pro- 
misor could  not  do,  and  was  therefore  merely  nudum  pactum, 

Courtney  ▼.  Strong,  2  Ld.  Raym.  1217;  1  Salk.  364,  S.  C. 

Where  the  declaration  stated  that  the  defendant  became,  and  was 
tenant  to  the  plaintiff  of  a  certain  farm,  in  consideration  whereof  he 
undertook  to  manage  it  in  a  husbandlike  manner ;  it  was  objected  that 
there  was  no  consideration,  because  it  was  not  alleged  that  the  defendant 
had  become  tenant  on  the  ieims  of  cultivating  the  farm  in  a  good  and 
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ioD  ana  PromiM  bow  wt  forth  and  avetrad. 
i  mm  allocatur,  for  the  bare  relation  of,  landlord 
consideration  for  such  a  piomiHe. 

a.  373.] 

iting  that  in  consideration  the  defendant  had 
lintiCf,  he  undertook  to  cultivate  in  a  particular 
ad  for  want  of  consideration ;  for  these  obliga- 
lie  mere  relation  of  landlord  and  tenant. 
B.  &67.  See  3  Barn.  &  C.  3T3.|[ 
B,  as  guardian  of  A,  stating  a  promise  arising 
f  A,  with  the  consent  of  B,  it  was  held  that  a 
omise  must  be  so  alleged  as  to  show  the  nature 
lent  of  a  -valuable  consideration  being  insuffi* 

JUp.  196.  See  CvAej  t.  Dean,  lb.  ssa ;  M<r«*  v.  Uom, 

lie  plaintitf  dedares,  that  in  consideration  the 
)  deliver  a  cow  to  the  use  of  the  defendant,  the 
id  promise,  &c.,  this  is  a  good  declaration,  witb- 
"  the  delivery  of  the  cow,(6)  because, there  is 


h  ease  tbeplauiuff  doth  BTST  ■  peT&roanee,  t 
.  Cro.  EUe.  543.  And  an  ill  sTenneDt  will  tut  hmrl. 
I  are  mutual  promisea  Ihe  plaintiff  Deed  not  sTei  a  perfonn- 
J  Boll.  B.  336;  Vent  41;  Hardr.  103, 103  j  Mai«h,7S; 
Cro.  Elis.  137;  Leon.  186;  Salk.  39,  pi.  30.  (e)  Both 
lie  at  the  aame  lime,  else  the;  will  be  ttudapaela.  H9b. 
16. 

t  laid  was,  that  the  plaintiff  had  agreed  to  de- 
the  defendant,  and  the  defendant  agreed  on  a 
>ening  to  pay  51.  for  it ;  but,  if  the  contingency 
igreed  that  he  was  to  pay  nothing :  the  contin- 
on  action  brought  the  plaintiff  had  a  verdict; 
arrest  of  judgment  that  the  plaintiff  had  not 
the  cloth ;  but  it  was  resolved  that  this  being 
such  averment  was  necessary ;  but  if  the  de- 
to  pay  if  plaintiff  would  deliver  so  much  cloth, 
:  would  have  been  necessary. 
Is.  88.]  g  But  as  tfae  courts  now  constme  covenanti  la  be 
>rdiag  lo  the  inleatioa  and  meaning  of  the  partieB,  and  the 
Btineiion  woald  probably  now  be  rejected.    Bee  1  Saund. 

pecting  conditions  precedent  and  averments  of 
id  indisputable,  viz.,  that  where  the  agreements 
:t  and  independent,  eadi  pajty  may  bring  an 
'or  breach  of  the  agreement  on  his  part,  withoqt 
the  agreement  on  his,  the  plaintiff's,  part.  Btit 
are  mutually  dependent,  it  is  necessary  for  thf 
brmance  of  the  agreement  on  his  part,  in  order 
n  for  breach  of  the  agreement  of  the  defendant 
in  the  application  of  these  rules  to  each  particu- 
incy  or  independency  of  the  agreements  depends 
id  senae  of  the  instrumeDt  and  the  intention  of 
2p8 


f 


r 


r 


1   ..«     a' 


■  * 


•— • 


•3 


y 


»    «. 


t 


^•' 


450 


ASSUMPSIT. 

(F)  CoDsideiation  and  Promise  how  set  forth  and  arerred. 


the  parties,  which  vary  in  every  particular  case,  it  is  obvious  that  tech- 
nical rules  can  hardly  be  laid  down  on  the  subject ;  some  general  rules 
have,  however,  been  extracted  from  the  cases. 

1st,  Where  two  acts  are  to  be  done  at  the  same  time,  as  where  A 
covenants  to  convey  an  estate  to  B  on  such  a  day,  and  in  consideration 
thereof  B  covenants  to  pay  A  a  sum  of  money  on  the  same  day,  (or  on 
the  conveyance,)  neither  can  maintain  an  action  without  showing  per- 
formance of  or  an  offer  to  perform  the  agreement  on  his  part,  though  it 
is  not  ascertained  which  is  to  do  the  first  act — Note.  In  contracts  of  sale 
and  other  cases  where  the  thing  to  be  done  and  the  payment  of  the 
money  are  concurrent,  the  party  suing  for  the  money  must  show  per- 
formance  of  the  thing  for  which  the  money  is  to  be  paid,  or  a  tender 
and  refusaly  or  other  matter  equivalent  to  performance.  But  the  party 
suing  for  non-performance  of  the  other  act  or  matter  need  only  aver  a 
readiness  to  pay  the  money  on  the  thing  being  done ;  for  the  doing  of  a 
thing  for  which  money  is  the  price  virtually  precedes  payment. 

Cailonel  y.  Brings,  1  Salk.  112;  Thorpe  v.  Thorpe,  lb.  171;  Lancashire  y.  Keml- 
worth,  2  Salk.  623;  Kingston  y.  Preston,  Dougl.  691;  Jones  y.  Barkiey,  lb.  684; 
Gooddison  y.  Nunn,  4  Term  R.  761 ;  Porter  y.  Sheppard,  6  Term  R.  665 ;  Morton  y. 
Lamb,  7  Term  R.  125 ;  Glazebrook  y.  Woodrow,  8  Term  R.  366 ;  Peters  v.  Opie, 
2  Saund.  352,  note  5;  French  v.  Campbell,  2  H.  Black.  178;  Phillips  y.  Fielding,  lb. 
123;  Holdipp  y.  Oiway,  2  Saund.  106;  Rawson  y.  Johnson,  1  East,  203;  Hew!  v. 
Wadham,  lb.  619 ;  Hall  y.  Cazenoye,  4  East,  477 ;  Martin  y.  Smith,  6  East,  555 ; 
Cook  y.  Jennings,  7  Term  R.  381 ;  Ferry  y.  Williams,  1  Moo.  498 ;  1  Saond.  320,  note, 
/g  2  Johns.  Rep.  207,  148 ;  5  Johns.  Rep.  179 ;  3  Johns.  Rep.  146 ;  10  Johns.  Rep.  803, 
'807,  266;  12  Johns.  Rep.  209 ;  2  Picker.  456 ;  1  Peters's  Rep.  (S.  C.)  464 ;  1  HalsL 
126;  Ackley  y.  Elwell,  5  Halst.  304;  Grace  y.  Re^al,  U  S.  &  R.  351;  Pinkos  y. 
Hamaker,  11  S.  &  R.  200;  Tinney  y.  Ashley,  15  Pick.  546;  Porter  y.  Rose,  12  John. 
209;  Topping  y.  Root,  5  Cowen,  404;  M'Gehee  y.  Hill,  4  Porter,  170;  Zerger  y. 
Sailer,  6  Binn.  24;  Bank  y.  Hagner,  1  Pet.  467;  M*Latire  y.  Clark,  7  Wend.  330; 
Salmon  y.  Jenkins,  4  M^Cord,  288 ;  Gray  y.  James,  Pet  C.  C.  R.  482.  But  when  the 
defendant  has  disabled  himself  to  perform  his  part,  the  plaintiff  need  not  allege  perform- 
ance by  himself;  as  where  A  promised  to  conyey  lands  to  B,  as  soon  as  B  should  pay 
him  a  certain  sum,  and  A  conyeyed  the  land  to  C ;  B  was  held  entitled  to  recoyer  on 
stating  this  &ct  in  his  declaration.  Newcomb  y.  Brackett,  16  Mass.  161.  See  14  Maas. 
196;  16 Mass.  5;  17 Mass.  149;  6Greenl.  HI;  7Cowen;24;  2 Rep. Const. Ct 401 ; 

1  John.  Cas.  116 ;  4  Rand.  346.  g^ 

2d.  If  a  day  be  appointed  for  payment  of  money,  or  part  of  it,  or  for 
doing  any  other  act,  and  the  day  is  to  happen  or  may  happen  before  the 
thing  which  is  the  consideration  of  the  money  or  other  act  is  to  be  per- 
formed, an  action  may  be  brought  for  the  money,  or  not  doing  such 
other  act,  without  any  averment  of  performance  by  the  plaintiff,  for  it 
appears  that  the  party  relied  upon  his  remedy,  and  did  not  intend  to 
make  the  performance  a  condition  precedent. 

Dyer,  76,  a,  in  marg. ;  Thorpe  y.  Thorpe,  1  Salk.  171 ;  1  Ld.  ftaym.  665 ;  I  Lutw.  S50; 
12  Mod.  461 ;  1  Vent  177;  Terry  y.  Duntze,  2  H.  Black.  389;  Smith  y.  Woodhonaai 

2  New  R.  233.  /8  See  2  Johns.  Rep.  272, 145,  387 ;,  5  Johns.  Rep.  78 ;  10  Johns.  Rep. 
203;  20  Johns.  Rep.  15;  2  Pick.  292;  15  Pick.  546;  5  Cowen,  404;  4  Porter,  170; 
12  John.  209.  gr 

3d.  But  when  a  day  is  appointed  for  the  payment  of  money,  &c.,  and 
the  day  is  to  happen  after  the  thing  which  is  the  consideration  of  the 
money,  &c.,  is  to  be  performed,  no  action  can  be  maintained  for  the 
money,  &c.,  before  performance  by  the  plaintiff. 

1  Salk.  171;  1  Ld.  Raym.  665;  Smith  y.  Wilson,  8  East,  473;  Gihhon  y.  Mendex, 
9  Bsrn.  &  A.  17;  1  Samid.  320,  b.  /8  A  declaration  on  guaranty  of  payment  by  a  thicd 
person  shoold  expressly  allege  that  the  original  did  not  pay  according  to  the  terms 
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tioD  and  ProroiBe  how  set  forth  and  BTured. 
tha  reaponBibility.     Mitchell  t.  Dall,  9  Har.  &  Gill,  159t 
>ith  a  eonditlDn  that  it  shall  be  void  if  the  derendant  shall 
id  bj  him  with  the  defendant,  the  declaration  shoald  aet 
el  *.  Smith,  4  Pick.  83 ;  Wait  t.  Moiria,  6  Weod.  394.  g 

Tient  goes  only  to  part  of  the  consideration  on 
I  of  such  agreement  may  be  paid  for  in  damages, 
eement,  and  an  action  may  be  maintained  for  a 
[It  on  the  defendant's  part,  without  averring  a 
intiff;  in  other  words,  if  the  substantial  part  of 
een  performed  by  the  plaintiff,  he  shall  not  be 
s  recompense  on  account  of  his  non-performance 
ilation,  but  such  non-performance  may  be  com- 
the  defendant  in  a  cross-action. 


R.  570;  Riichi 
laoa  T.  Gwynns,  IQ  East,  389 ;  Storar  v.  Gordon,  3  Mania 
ton,  3  Moo.  630.  /iSee  Woodworth  v.  CuitiB,  7  Wend. 
IDS.  Hep.  349;  Obamjer  t.  Nichols,  6  Binn.  ISS.g' 

si  covenants  go  to  the  whole  consideration  on 
ual  conditions,  and  perfonnance  must  be  aver- 
the  plaintiff  does  not  show  performance  of  that 
and  es^ntial  part  of  the  consideration,  he  can- 
nse. 

ire, iVent  147.  j8WhitalU.Mof«e,5S.itB.SS8;  Cloeo 
T.  Dox,  9  Wend.  139,  aa.  And  lee  9  John.  I4S;  3  Pick. 
94;  16  Masa.  IGI.  An  arerment  of  readineM  ia  oot  in 
.  Sailer,  C  Binn.  94;  Gnj  r.  James,  Pet.  C.  C.  R.  493; 
I  Juslice  T.  Board  of  Jiutices,  9  Blackf.  149.  Tha  want 
it  appear  in  the  defendant's  plea,  or  in  hia  notice  under  the 
led  by  the  plaintiff.     6  Bimi.  94;  9  Pick.  65;  10  Wheat. 


reement  to  forfeit  a  deposit  of  five  guineas,  and 
10/.,  if  the  defendant  did  not  aeeept  the^posseft- 
I  from  the  plaintiff,  and  also  pay  for  certain  fiz- 
[ipraisement  by  two  appraisers.  In  -an  action  on 
Ldjudged  on  a  special  demurrer,  that  the  declara- 
le  plaintiff  had  not  shown  his  right  to  the  pre- 
d  have  dehvered  possession  according  to  his 
was  to  name  an  appraiser,  that  ho  bad  named 

[1.630. 

tions  of  sale  stipulated  that  the  purchaser  should 
d  pay  the  remainder  of  the  purchase-money  at  a 
;  a  good  title,  and  that  he  should  have  a  proper 
(being  copyhold,)  on  payment  of  the  remainder 
in  an  action  by  the  vendor  for  non-fulfilment  of 
chaser,  the  declaraticm  merely  alleging  that  the 
ays  ready  and  willing,  and  frequently  offered  to 
to  make  a  proper  surrender,  on  payment  of  the 
leld  insufficient  on  demurrer ;  for  it  should  have 
r  actually  made  a  good  title,  and  made  a  sunea- 
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ASSUMPSIT. 


(G)  Where  Indebitatus  Afisampsit  lies,  &c 

dcii*  of  the  estate,  or  a  tender  and  refusal  of  such  surrender ;  and  it  should 
also  have  shown  what  title  the  seller  had. 

Phillips  ▼.  Fielding,  2  H.  Black.  123;  and  see  Duke  of  St.  Alhans  t.  Shore,  1 IL 
Black.  270. 

But  where  the  vendor  averred  that  he  was  seised  in  fee,  and  that  the 
title  to  the  land  was  made  good,  perfect,  and  satisfactory  to  the  defend- 
ant, and  that  he  had  always  been  ready  and  willing,  and  offered  to  con- 
trey  to  the  defendant,  this  was,  on  demiurer,  held  a  sufficient  averment 
of  performance  on  the  part  of  the  plaintiff  to  entitle  him  to  recover 
against  the  vendee  for  not  completing  the  purchase ;  for  the  allegations 
that  the  plaintiff  was  seised  in  fee,  and  that  the  title  was  made  good  and 
satisfactory  to  the  defendant,  distinguished  this  from  the  last  case ;  and 
the  court  seemed  of  opinion,  that  a  vendor  need  not  set  out  his  title  on 
the  reoord,  and  it  is  not  the  practice  to  do  so. 

Martin  V.  Smith,  6  East,  595 ;  and  see  Ferry  ▼.  Williams,  1  Moo.  498 ;  Sug.  Vend.  U 
P.  216 ;  2  Chitt  on  Plead.  164.  ^  Miller  v.  Drakes,  1  Caines,  45 ;  3  Wash.  C.  C.  R. 
140;  Addersdny.  Gaxth,  1  SteV^.  160.  gf 

In  assumpsit  on  an  agreement  to  pay  30/.,  in  consideration  of  the 
plaintiff  *s  relinquisliing  a  rent-charge  to  the  defendant,  the  plaintiff 
Hrerred  that  he  did  relitiquisl)  the  rent,  and  did  not  claim  it ;  but  the 
jtidgment  was  arrested,  because  he  did  not  show  Aow  he  had  relin- 
(^[uished  the  rent,  for  it  might  be  by  words,  which  was  no  discharge. 

Gregory  ▼.  Nevill,  Cro.  Eliz.  292. 

The  defendaat  promised  to  deliver  a  horse  to  the  plaintiff,  on  the 
plaintiff  ^s  becoming  bound  to  him  by  writing  obligatory  in  11/.,  the 
plaintiff  in  his  declaration  only  averred  his  offer  to  become  bound,  upon 
Which>  judgment  was  arrested ;  for  he  should  have  averred  a  tender  of 
the  bond  ready  sealed  to  the  defendant,  and  also  the  sum  he  was  bound 
in,  that  the  court  might  judge  of  the  performance. 

Aostiii  T.  Jerroise,  Hob.  69,  77.  ^e  AckleV  v.  Ellwell,  6  HalsU  304 ;  Pinkos  V.  Ra** 
maker,  1 1  S.  &  R.  200 ;  Grace  v.  Regal,  U  &  &  R.  351.  gf 

Where  the  plaintiff  declared  for  money  lent  by  him  to  ode  J  S,  at  the 
request  of  the  defendant,  the  judgment  Was  arrested,  for  the  word  kni 
ia  A  technical  lenn,  and  imports  a  loan  to  J  S ;  if  so,  he  was  the  debtor^ 
and  therefore  the  d^fontiant  could  not  also  be  the  debtor ;  for  there  can* 
not  be  a  double  debt  on  a  single  loan.  But  it  had  been  otherwise  if  the 
{^intiff  had  declared  for  money  delivered  to  such  a  person  at  the  de- 
feildant's  Request ;  for  then  the  loan  would  have  been  to  the  defendant 
htflaeelf. 

Marriot  ▼.  Lister,  2  Wils.  141 ;  Batcher  ▼.  Andrews,  1  Sa^k.  23.  Bnt  a  declaratioa 
for  money  lent  to  ike  d^endanT^  ujtfe^  at  his  request,  is  eood ;  for  a  loan  to  the  wife^  at 
the  husband's  request,  is  a  loan  to  the  husband  himself  Stevenson  v.  Hardy,  3  Wus. 
U8t  i  Bta6k.  R*  972^  A.  C] 

I  (G)  Where  MUbiiaHn  Amumpmt  lies,  afid  wheie  the  Declaration  must  be  speeimi* 

WR^kiBVER  the  consideration  on  the  part  of  the  plaintiff  is  execated^ 
attd  the  thing  to  be  done  on  the  defendant's  part  is  mere  payment  of  a 
surti  of  money  due  immediately,  or  where  money  is  paid  on  a  contract 
which  is  rescinded,  so  that  defendant  has  no  right  to  retain  it^  this  con* 
flftitutes  a  debt  for  which  the  plaintiff  juay  declare  in  die  general  oCHmty 
on  an  indebitatus  assumpsit, 

PMkiAs  T.  Hurt,  U  Wheat  S87. 0f 
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ne  lodeUtatiu  AmiBp«it  hm,  ko. 
tteti  promise  to  account  with  the  plaintiff  for  a 
)ney  which  the  defendant  might  recover,  the 
I  an  action  for  damages  for  the  breach  of  the 
ay  waive  the  contract  and  sue  in  a^umpsit  for 

Rep.  175.  y 

ac.  690,  245 ;  Cro.  Car.  6,)  the  count  in  such 
i  forms,  1  Saund.  R.  £67 ;  2  Saund.  350,)  stating 
utory,  the  promise,  the  plaintiff's  performance, 
;h ;  but  since  that  period  ttie  indebitatus  count 
to  use,  though  at  first  regarded  with  jealousy 
eminent  judges.    (See  a  Stra.  933 ;  19  Mod. 

Tty  has  been  sold,  and  conveyed  without  any 
payment  of  the  price,  or  where  it  has  been 
it  as  tenant  without  a  lease,  or  by  his  under- 
former  case,  and  the  rent  in  the  latter,  may  be 
aatumptit. 

,  seeSIb.  37,D0te(/)i  8  Term  R.  337;  4  l^nat  4S. 
;  Shephaid  T.  LitCe,  14  Johns.  Rep.  310;  Bowenv.Bell, 
iMkins  T.  Wright,  I  Hen.  ft  Mun.  878.  Il  \a  a  genenl 
special,  nnaealed  contraot  iiBTe  been  perfoimed  bv  Il)e 
I  pay  the  mcHiejr  lemeins,  indtbilahu  aaturnjml  will  lis. 
iibia  T.  PatteiaoD,  7  Cranch,  399 ;  Kellj  i.  FoBter,  3  Binn. 
inie,2S7:Mile8T.  Moody,3S.&B.  ail;  SnjderT.Caa- 
-■--  -  pel,4Cowen,564i  Williami  v.  Shennan,  7  Wend. 
Hudson  Caoal  CampBiiT,  4  Wend.  3SS ;  Feeler  r. 
r.  Taten,  3  Monr.  405 ;  Way  v.  Wakefield,  7  Verm. 


shroeppe' 
>  and  Hi 


it  will  he  for  use  and  occupation ;  (a)  for  money 
'elty  on  a  parol  partition  of  land;(d)  against  a 
kl  on  an  execution  by  himself  or  deputy  .;(c)  to 
seaman,  who  hadaigned  shipping  articles,  was 
2fendant's  service,  and  was  unable  to  rejoin  the 
IS  well  as  on  an  express  proviso ;  (e)  to  recover 
Eict  of  sale,  when  it  has  been  resdnded  by  the 
a  breach  of  warranty.  (^) 

mtes,  131;  8.  C.  3  Dall.  176;  Gunn  t.  Sconll,  4  Day, 
,  333 ;  Shattuck  v.  Ranaom,  3  Aik.  353.  (A)  Waller  t. 
TMion  V.  Hadm>n,  S  Waah.  17&i  but  mw  6  Cowen,  4e&. 
>wne,33S.-(e)Snyderr.  Castor,  4  Yeates,  353.  (^)I>ii- 
CodbI  Coiapany,  4  Wend.386;  KimbBllT.CuUDinghaiii,  ' 
iok,  2  Rep.  Const.  Ct.  75. 

(  does  not  lie  where,  by  the  special  agreeoient, 
plaintiff  was  to  be  paid  in  specific  articles,  and 
undertaking  to  get  land  surveyed  for  the  plain* 
:  on  a  judgment  during  the  suspension  of  the 
' ;  (it)  to  recover  the  price  of  grain  growing  in 
:  done,  where  the  defendant  promised  to  pay 
of  anodier,  though  it  was  done  at  the  ikfimd- 
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(G)  Where  Indebitatus  ABeumpsit  lies,  fte« 

anf  s  buildings  and  for  his  eventual  benefit ;  (m)  on  a  collateral  under- 
taking to  pay  the  debt  of  another ;  {n)  not  for  the  price  of  a  tract  of 
land,  [o) 

{K)  Cochran  ▼.  Tatem,  4  Monr.  ^05 ;  Spratt  t.  M'Kinneys,  1  Bibb,  1^95 ;  Brookes  y. 
Scott,  3  Munf.  344 ;  Woody  v.  Flouraoy ,  6  Munf.  606 ;  Coursey  v.  Coyington,  5  Har* 


&  John.  45.  (t)  Young  y.  Hays,  2  Yeates,  216.  {k)  Beedle  y.  Grant,  1  Tyler,  433. 
(/)  Lewis  y.  Culbertson,  11 S.  &  R.  48.  (m)  Sherman  y.  Staunton,  1  Tyler,  350.  (n)  El- 
der y.  Warfield,  7  Har.  &  J.  391.    (o)  Hoskins  y.  Wright,  1  H.  &  M.  378.  gf 


So  also  if  goods  are  sold  and  actuaUy  delivered  to  the  defendant,  the 
price,  if  due,  in  money,  may  be  recovered  on  this  count ;  and  this, 
though  the  price  is  settled  by  third  parties.  Thus  where  the  plaintiff  let 
to  the  defendant  land  rent-free,  on  condition  that  the  plaintiff  should 
have  a  moiety  of  the  crops,  and  while  the  crop  of  the  second  year  was 
on  the  ground,  it  was  appraised  for  both  parties  and  taken  by  defendant, 
it  was  held,  that  the  plaintiff  might  recover  his  moiety  of  the  value  in 
indebitatus  assumpsit  for  crops,  &c.,  sold ;  for  by  the  appraisement  the 
special  agreement  was  executed,  and  a  price  fixed  of  which  the  defend- 
ant bought  the  plaintiff's  moiety. 

Potdter  y.  Killingbeck,  1  Bos.  &  Poll.  397;  and  see  Leeds  v.  Burrows,  12  East,  1. 

But  if  a  party  by  one  agreement  engage  to  accept  an  assignment  of  a 
lease  of  a  iarm,  and  also  to  take  the  fixtures,  crops,  &c.,  at  a  valuation, 
and  he  is  let  into  the  possession  of  the  fixtures,  and  the  crops  are  valued 
to  him,  but  the  lease  is  not  assigned  by  the  vendor,  the  vendor  cannot 
recover  the  price  of  the  crops  and  fixtures  in  indebitatus  assumpsit ^  but 
must  declare  specially  on  Uie  agreement,  which  is  entire  and  cannot  be 
divided. 

Neal  T.  Viney,  1  Camp.  471 ;  ud  yide  9  Moo.  38 ;  6  Moo.  114. 

If  goods  are  sold  on  credit,  as  where  sold  to  be  paid  for  in  three 
months  by  a  bill  at  two  months,  the  vendor  cannot  bring  indebitatus 
assumpsit  before  the  five  months  expire ;  his  remedy  before  that  period, 
if  the  vendee  does  not  give  the  bill,  is  by  a  special  assumpsit  for  not 
pa3ring  by  a  bill. 

Mussen  y.  Price,  4  East,  147 ;  Button  t.  Solomonson,  3  Bos.  &  Pull.  582 ;  Hoskios 
T.Duperoy,9East,498;  Lee  y.  Risdon,  2  Marsh.  495 ;  7  Taunt  188;  but  see  Hickling 
y.  Hardy,  1  Moo.  61 ;  Brooke  y.  White,  1  New  Rep.  330 ;  Marshall  y.  Poole,  13  E^ 
98.  ^  And  see  Loring  y.  Gumey,  5  Picker.  15 ;  Corlies  y.  Gardner,  2  Hall,  (N.  Y.) 
Rep.  345;  Leas  y.  James,  10  Serg.  &  R.  307;  Girard  y.  Taggart,  5  Seig.  &  R.  19; 
Hanna  y.  Mills,  21  Wend.  90;  Yale  y.  Coddington,  21  Wend.  175.  ^ 

And  though  the  goods  may  have  been  purchased  fraudulently,  and 
with  intent  not  to  pay  for  them,  still  the  vendor  cannot  maintain  inde- 
bitatus assumpsit  u  the  credit  has  not  expired. 

Ferguson  y.  Carrington,  9  Bam.  &  €•  59.  li  Thompson  r*  Morris,  2  Muiphey,  248  ; 
1  Car.  Law  Repos.  102.  a' 

But  at  the  expiration  of  the  period  of  credit,  the  debt  being  due  in 
money,  indebitatus  assumpsit  may  be  maintained  for  it 

And  so  if  the  goods  are  sold  to  be  paid  fcf^  at  the  end  of  three  months, 
the  vendor  agreeing,  if  the  vendee  wish  for  further  time,  to  take  tiis 
bill  at  three  months  more,  here  if  the  bill  is  not  given,  the  vendor  may 
bring  indebitatus  assumpsit  at  the  end  of  the  first  three  months ;  for 
the  extension  of  time  is  expressly  conditional  on  the  vendee  givine 
abiU. 

Niekson  y .  Jepson,  2  Stark.  227 ;  3  Camp.  352. 
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(6)  Where  Indebitatus  Assumpsit  lies,  &o. 

So  also,  if  the  goods  sold  are  to  be  paid  for,  partly  in  money,  and 
partly  in  goods,  the  declaration  must  be  on  the  special  agreement ;  but  if 
the  goods  to  be  given  in  exchange  are  delivered  to  the  vendor,  and  the 
money  only  remain  unpaid,  this  may  be  recovered  in  assumpsit  for 
goods  sold  and  delivered. 

1  Holt's  R.  179 ;  Sheldon  ▼.  Cox,  3  Bam.  &  C«  430. 

And  where  the  goods  sold  were  to  be  paid  for  at  a  fixed  price,  but  it 
wa5  agreed  that  the  vendor  should  take  other  goods  at  a  stipulated 
sum  in  part  of  such  price,  on  failure  of  the  vendee  to  deliver  such  goods. 
Lord  EUenborough  held  that  a  contract  resulted  to  pay  the  whole  in 
money. 

Forsyth  v.  Jenris,  1  Stark.  R.  437. 

And  if  two  tradesmen  agree  to  supply  each  other  on  the  footing  of 
goods  for  goods,  and  a  balance  is  struck  between  them,  this  balance  may 
be  recovered  in  money. 

Ingram  y.  Shirley,  1  Stark.  185. 

Where  the  sale  is  complete,  but  there  has  been  no  actual  delivery, 
the  price  may  still  be  recovered  in  indebitatus  assumpsit  for  goods 
bargained  and  sold,  if  the  vendor  was  ready  to  deliver,  imless  the  con- 
tract stipulated  that  the  delivery  was  to  precede  payment  But  the 
property  must  have  vested  in  the  defendant,  or  the  vendor  caimot  main- 
tain this  action. 

Hankey  y.  Smith,  Peake^s  Ca.  42;  Kymer  y.  Sawercropp,  1  Camp.  109;  6  Bam.  & 
C.  857 ;  6  lb.  388 ;  8  lb.  383. 

And  this  was  so  held  by  EUenborough,  C.  J.,  even  after  a  resale  of 
the  goods  by  the  vendor,  who  brought  his  action  merely  to  recover  the 
loss  on  the  resale ;  and  when  it  was  objected  that  the  vendor,  in  order 
to  recover,  ought  to  have  the  goods  ready  to  deliver  to  the  defendant, 
his  lordship  said  the  defendant  might  maintain  trover  for  them  against 
the  vendor. 

Mertens  y.  Adcock,  4  Espin.  250. 

However,  the  Court  of  Common  Pleas  subsequently  departed  from 
this  doctrine,  and  in  such  cases  it  is  always  usual  to  have  a  special  count 
for  not  accepting  and  paying  for  the  goods.  And  it  is  decided  that  a 
vendee  cannot  be  held  to  bail  for  goods  bargained  and  sold. 

Hagedorn  v.  Laing,  6  Taunt.  166;  Hopkins  y.  Yaoghan,  12  East,  R.  398. 

And  so  if  a  defendant  fail  to  perform  a  contract  to  transfer  stock  on  a 
certain  day,  the  plaintiflf  must  declare  specially  for  non-performance  of 
the  contract,  and  cannot,  by  purchasing  the  stock  in  the  market,  recover 
the  difference  in  price,  as  money  paid  to  the  defendant's  use. 

Lightfoot  ▼.  Creed,  2  Moo.  R.  250.  0  See  Frbst  y.  Clarkson,  7  Cowen,  24 ;  Gilchreest 
y.  Pollock,  3  Yeates,  18.  a^ 

Where  the  defendant  fraudulently  procured  the  plaintiff  to  sell  goods 

to  a  third  person  for  a  bill  to  be  given  by  the  defendant,  and  endorsed 

by  the  vendee,  and  the  defendant  immecQately  got  the  goods  into  his 

own  hands,  it  was  held  that  the  plaintiff  might  bring  indebitatus  as- 

aumpsit  ag^ainst  him  for  the  price ;  for  the  goods  being  in  his  possession 

unaccounted  for,  the  law  raised  an  assumpsit  to  pay  for  them ;  and  the 

de/endant  could  not  set  up  the  contract,  since  that  would  be  taking  ad-> 

vantage  of  his  own  fraud. 

HiU  F«  PeiTOtt,  3  Taunt.  274 ;  see  Ferguson  y.  Carrington,  9  Bam.  &  C.  59* 
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(G)  Where  Indebitatus  Asfldimpsit  lies,  &o. 

But  Lord  EUenborough,  in  a  similar  case,  held  that  indebitatus  oh 
iumpsit  would  not  lie ;  but  in  this  case  it  was  expressly  provided  that 
no  recourse  was  to  be  had  to  the  buyer  if  the  bill  was  hot  paid. 

Read  v.  Hatehinson,  3  Camp.  351 . 

Where  the  plaintiff  has  a  power  of  rescinding  the  contract,  and  does 

so,  or  where  it  is  rescinded  by  mutual  agreement  of  the  parties,  the 

plaintiff  may  recover  back,  in  indebitatus  assumpsit y  any  money  which 

he  has  paid  on  the  contract ;  but  if  the  contract  is  still  open,  the  plaintiff 

cannot  recover  the  money  as  money  had  and  received,  but  must  declare 

specially  for  the  damage  sustained. 

1  Tenn  R.  133.  /8  Stephen  t.  Cushinflr  Adams,  N.  H.  Rep.  17 ;  Miller  ▼.  Watson, 
4  Wend.  267 ;  Fitch  v.  Sergeant,  1  Ohio  Rep.  165 ;  Welsh  y.  Welsh,  5  Ohio  Rep.  425.9 

Thus  where  the  plaintiff  paid  ten  guineas  to  the  defendant  for  a  chaise 
and  harness,  on  condition  to  be  returned  if  the  plaintiff's  wife  did  DOt 
approve  of  it,  and  the  wife  not  approving,  it  was  returned  to  the  defend- 
ant, who  refused  to  receive  il ;  it  was  held,  that  the  plaintiff  might 
recover  the  money  back  as  money  had  and  received,  the  contract  being 
at  an  end,  according  to  the  original  terms  of  it. 

Towers  v.  Barret,  1  Term  R.  133. 

So  if  the  defendant  by  his  own  act  prevent  the  complete  perfonnanoe 
of  an  agreement  made  with  the  plaintiff,  the  latter  may  recover  back 
any  money  paid,  as  money  had  and  received  to  his  use. 

Giles  y.  Edwards,  7  Term  R.  181 ;  and  see  Cooke  t.  Munstone,  1  New  R.  351.  ;60r 
where  the  contract  is  rendered  void  hy  the  fraud  of  the  seller.  Kimball  y.  Cnnningliami 
4  Mass.  503 ;  Norton  v.  Young,  3  Greenl.  30.  And  when  the  party  has  been  inDoceat 
of  a  fraud,  but  haying  sold  the  goods  on  a  warranty,  express  or  implied,  they  tain  out 
io  be  inferior,  in  that  case  the  buyer  may  rescind  the  oontract,  return,  or  offer  to  rettia 
floods,  and  maintain  a$9ummii  for  the  price  paid.  Bradford  y.  Manley,  13  Mass.  139; 
C^onnor  y.  Henderson,  15  Mass.  319;  3  Const.  Rep.  750.  But  aaaumpdt  will  not  lie 
to  recover  back  the  difference  in  price  between  a  sound  and  unsound  aitide  wM» 
Wharton  y.  0*Hara,  2  N.  &  M.  65.  gr 

In  cases  of  warranty  of  horses  or  goods,  if  the  vendee  accept  them 
back,  on  their  being  returned  by  the  vendor,  the  latter  may  recover 
back  the  price  paid,  as  money  had  and  received  to  his  use. 

Weston  y.  Downes,  Dougl.  R.  34.  fiJhaumjMit  lies  to  recoyer  back  money  paid  €■ 
an  agreement  which  has  been  rescinded.  Gillet  y.  Maynard^  5  John.  85 ;  feames  v. 
Savage,  14  Mass.  435 ;  Lyon  y.  Annable,  4  Conn.  350;  Hudson  y.  Swift,  90  John.  i4; 
but  money  so  paid  cannot  be  recovered,  unless  the  purchaser  first  returns,  or  ofieis  t9 
return  the  property.  Warren  y.  Wheeler,  1  Chip.  159;  Wharton  ?•  O'Hara,  2  Nott& 
M.  65 ;  Connor  y.  Henderson,  15  Mass.  319.  g' 

But  if  they  are  not  returned,  or  the  vendee  refuses  to  accept  tfaem^ 
then  the  vendor's  claim  is  for  damages  for  breach  of  the  v^arranty,  and 
in  that  case  his  declaration  must  be  special 

Power  y.  Wells,  Dougl.  R.  34. 

And  this  last  is  the  case,  although  the  vendor  after  the  sale  said,  if 
the  horse  was  unsound  he  would  take  it  back,  and  return  the  money*, 
for  this  is  no  abandonment  of  the  original  contract 

Fortune  y.  Lingfaam,  3  Camp.  416;  Payne  y.  Whale,  7  East,  R.  274;  and  see  HUs 
y.  Mortimer,  1  New  R.  357. 

In  order  to  the  rescinding  of  a  contract,  it  is  necessary  that  both  par- 
ties should  be  put  in  statu  quo  ;  and,  therefore,  a  party  cannot  recover 
back  his  money,  as  money  had  and  received,  where  he  has  derived  a 


^l"l 


>■ 


I. 

1* 


I 


t 


ASSUMPSIT.  4fl7 

(G)  Wbeie  Indebitj^tos  ABsnmpflit  lies,  &c.  L'  i  »      -  - 

partial  benefit  from  the  contract,  but  in  such  cases  he  can  only  recover    *  I*  ^t|:'|^ ) ., 

dainages  on  a  special  count.  I  "^riV- 

Thus,  where  thd  plaintiff  agreed  to  take  a  lease  from  defendant  of  !       ^     '    k 

certain  premises,  to  be  executed  in  ten  days,  and  the  premises  to  be  put  |     '  I 

in  repair  by  the  defendant  before  that  time,  and  the  plaintiff  paid  10/.  f 

on  the  agreement,  and  took  immediate  possession,  but  the  defendant  did  f 

not  repair  the  premises  according  to  the  agreement ;  it  was  held,  that 
the  plaintiff  could  not,  by  quitting  the  premises,  rescind  the  contract  so 
as  to  recover  back  his  money  as  money  had  and  received,  since  he  had 
received  benefit  from  his  occupation  of  the  house. 

Hoot  ▼.  Silk,  5  East,  R.  449 ;  /6  Griffith'  ▼.  Frederick  Coanty  Bank,  6  GiU  &  J.  494 ;  j 

Connor  ▼.  Henderson,  15  Mass.  319.    See  also  Gale  ▼.  Nixon,  6  Cowen,  446.    Where  '; 

there  had  been  a  parol  contract  for  the  sale  of  land,  and  the  vendee  entered  and  made 
improvements,  and  was  then  dispossessed  by  the  vendor,  it  was  held  he  could  not 
maintain  aatumpaii  against  the  vendor  for  his  labour  and  expenditures.  V^elsh  v. 
Welsh,  5  Hamm.  427.  fl 

So,  where  the  plaintiff  had  paid  money  to  the  defendant,  for  permis- 
sion solely  to  enjoy  a  patent  of  the  defendant,  for  an  invention  which 
turned  out  not  to  be  new,  the  plaintiff  was  not  allowed  to  recover  back 
his  payments  as  money  had  and  received,  since  he  had  had  a  beneficial 
enjoyment  of  the  patent, 

IViyloT  T.  Hare,  1  New  R.  360.    id  An  agreement  rescinded  in  part  is  rescinded  in 
toto.    Raymoad  v.  Beamard,  12  John.  274.  g( 

In  cases  of  special  contracts  for  building  and  performing  work  and 
labour,  if  the  work  and  labour  is  executed  according  to  the  agreement, 
and  the  payment  is  to  be  made  in  money,  the  plaintiff  may  recover  on 
the  indebitatus  counts ;  (a)  but  if  the  payment  is  to  be  made  in  a  particular 
manner,  as  by  bills,  and  the  time  of  credit  bus  not  expired,  the  declara- 
tion must  be  special :  and  if  the  work,  &c.  is  not  done  according  to  the 
contract,  (that  is,  being  different  in  nature,  and  not  merely  of  inferior 
quality,)  the  plaintiff  cannot  recover  either  on  a  special  count  or  on  the 
indebitattts assumpsit ;  unless,  indeed,  the  defencUint  has  acquiesced  in 
the  deviation,  either  by  using  the  work  or  seeing  it  go  on  and  not  ob- 
jecting. 

Bull.  N.  P.  139;  1  Wils.  117;  Ellis  v.  Hamlen,  3  Taant.  51;  Bam  v.  Miller, 
4  Taunt.  746 ;  Basten  t.  Butler,  7  East,  479;  Cook  ▼.  Munstone,  1  New  R.  364; 
Robson  ▼.  Godfrey,  1  Stark.  R.  275 ;  Holt,  N.  P.  C.  236;  and  see  2  Bam.  &  C.  704. 
/BSee7  Johns.  Rep.  132;  10  John.  36;  18  John.  451;  lb.  169;  13  John.  94;  4  Cowen, 
664 ;  4  Wendell,  267,  285 ;  10  Serg.  &  R.  307 ;  3  Monroe,  405 ;  1  J.  J.  Marsh.  394 ; 
3  J.  J.  Marsh.  689;  3  Bam.  &  Aid.  47;  1  Yes.  Jr.  60;  10  Yes.  Jr.  306 ;  14  Yes.  413 ; 
lSVe8.73;  7Ves.274;  5Cranch,262;  6 John. Ch. R. 38.  (a) See Coursey v. Covinff- 
ton,  5  Har.  &  John.  45 ;  Cushman  t.  Sims,  2  Har.  &  John.  352 ;  Mudd  y.  Mudd, 
3  Har.  &  Johns.  438;  Miles  t.  Mood;r»  3  Serg.  &  R.  211 ;  4  Monroe,  536.  So  if  pay- 
ment was  hy  the  contract  to  be  made  m  9pteific  artieia,  Newman  y,  M'Gregor,  5  Ohio' 
Rep.  351. 

;S  But  when  both  parties  have  departed  from  a  special  agreement,  the 
law  raises  an  implied  one ;  for  example,  A  agreed  to  deliver  stones  to 
B^  to  be  paid  for  half  in  money  and  half  in  goods ;  the  stones  were  deli- 
vered by  A,  and  some  of  the  goods  were  delivered  by  B.  B  sued  and 
recovered  for  those  goods,  and  A  sued  B  in  indebitatus  assumpsit  for 
^the  stones,  which  it  was  adjudged  he  might  do. 

Goodrich  ▼.  Laf&in,  1  Pick.  57.    See  1  Ham.  352;  10  John.  36;  13  John.  374.0f 

And  where  a  party  engages  to  work  on  a  continuing  contract,  and  it 
is  specially  provided  that  no  wages  are  to  be  paid  till  completion  of  the 
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468  ASSUMPSIT. 

(G)  Where  Indebitatus  Assumpsit  lies,  &e. 

service,  although  he  is  prevented  completing  the  service  by  the  wrong- 
ful act  of  the  defendant,  he  cannot  recover  wages  pro  rata  in  indebita- 
tus assumpsit;  but  his  remedy  is  either  on  the  special  agreement,  or  for 
the  tort  of  the  defendant. 

Hulle  T.  Heightman,  2  East,  R.  145 ;  see  4  Car.  &  P.  208 ;  9  Bam.  &  C.  92.    jHh- 
naldson  y.  Fuller,  3  Serg.  &  R.  505 ;  Algeo  t.  Algeo,  10  Serg.  &  R.  235.gr 

i8  Indebitatus  assumpsit  lies  to  recover  the  price  of  goods  where  the 

sale  has  been  rescinded  by  the  purchaser,  on  account  of  a  breach  of 

warranty. 

Dubois  Y.  Delaware  and  Hudson  Canal  Company,  4  Wend.  285 ;  Bjezs  t.  Bostwick, 
2  Rep.  Const.  Ct.  75 ;  Kimball  y.  Cunningham,  4  Mass.  504.  ^ 

So  also  where  the  plaintiff,  a  mariner,  agrees  by  articles  under  seal, 
executed  by  the  captain  of  a  ship,  to  serve  faithfully  on  board  the  ship 
for  certain  voyage,  in  consideration  of  which,  the  plaintiff  and  the  other 
mariners  are  to  receive  a  certain  share  of  the  proceeds  of  the  cargo 
when  sold  on  the  ship's  return,  and  the  defendant,  as  owner,  is  ap« 
pointed  agent  to  sell  the  cargo  on  behalf  of  all  parties,  the  plaintiff  can- 
not, on  proving  a  sale  by  the  defendant,  and  that  the  proceeds  are  in 
his  hands,  recover  his  share  in  assumpsit  for  money  had  and  received, 
unless  there  has  been  an  acknowledgment  of  the  plaintiff's -faithfully 
serving  according  to  the  contract;  but  his  remedy  is  on  the  special 
contract. 

EYans  Y.  Bennett,  1  Camp.  R.  300.  • 

But  where  the  defendant  acknowledges  to  the  plaintiff  the  receipt  of 
a  sum  of  money  on  his  account,  and  promises  to  account  for  it,  there 
the  plaintiff  can  recover  either  on  the  count  for  money  had  and  re- 
ceived, or  on  the  account  stated,  without  going  into  the  transactions  out 
of  which  the  receipt  of  the  money  arose. 

Fronting  y.  Hamond,  8  Taunt.  688 ;  and  see  Teale  v.  Auty,  4  Moo.  R.  543. 

However,  a  servant  at  a  yearly  salary,  payable  quarterly,  if  dis- 
charged in  die  middle  of  the  quarter,  and  paid  up  to  his  dischai^,  may 
recover  wages  for  the  remainder  of  ^e  quarter  in  indebitatus  assump- 
sit j  having  tendered  his  services  for  such  time. 

Crandell  y.  Pontigny,  4  Camp.  375;  1  Stark.  Ca.  198;  and  see  Collins  y.  Piioe, 
5  Bing.  132. 

And  if  a  schoolmaster  stipulate  on  receiving  a  boy,  that  if  he  is  re- 
moved without  a  quarter's  notice,  a  quarter's  salary  extra  is  to  be  paid, 
he  may  recover  such  extra  quarter's  salary  on  the  indebitatus  counts 
for  board,  lodging,  and  tuition ;  for  the  extra  sum  may  be  considered 
an  addition  to  the  salary  for  the  last  quarter  the  boy  remains,  payable 
on  the  event  of  notice  not  being  given. 

Eardley  y.  Price,  2  New  R.  333. 

Where  the  defendant  signs  a  joint  and  several  note,  merely  as  surety 
for  another,  the  payee's  only  remedy  is  by  a  coimt  on  the  note ;  and  he 
cannot  recover  on  the  indebitatus  count  on  an  account  stated,  since  the 
debt  is  due  from  the  other  party,  and  not  from  the  defendant 

Wells  Y.  Girling,  3  Moo.  79 ;  and  see  Gibson  y.  Minet,  I  H.  Black.  569. 

And  so  also  in  case  of  a  written  guarantee  to  be  answerable  for  goods 
sold  to  a  third  party,  the  declaration  must  be  special. 

Mines  y.  Sculthorpe,  2  Camp.  214.    See  4  Dow.  &  Ry.  243.    fi  Elder  y.  Waifield, 
7  Har.&  Johns.  391.8^ 


«W  ASSUMPSIT. 

(H)  What  may  be  pleaded  as  a  good  Diacharge,  &c. 

Cfime  to  an  account  concerning  .divers  sums  of  money,  and  that  the 
defendant  was  found  in  arrear  to  the  plaintiff  30/.;  and  thereupon,  in 
consideration  that  the  defendant  promised  to  pay  the  said  30/.,  the  plain- 
tiff hkewise  promised  to  release  and  acquit  the  defendant  of  all  demands; 
this  is  a  good  plea,  for  by  the  account  the  first  contract  is  merged. 

3  Mod.  43, 44,  adjudged.  Milward  and  Ingram,  1  Mod.  205,  S.  C.  adjudged.  Bat 
NoHh,  C.  J.,  there  said,  that  if  there  had  been  but  one  debt  between  them,  the  entiT 
into  an  account  for  that  would  not  determine  the  contract.  Vide  Ld.  Raym.  680.  [A 
stated  account  is  no  plea  to  a  debt  on  simple  contract ;  for  both  being  equal,  the  latter 
is  not  merged  in  the  tormer*  Roads  ▼.  Barnes,  1  Burr.  9 ;  1  Black.  R.  65.  But  a  plea 
that  the  defendant  endorsed  a  promissory  note,  of  which  he  was  the  payee,  to  the  plain* 
tiff,  ^*  for  and  on  account  of  the  debt,**  is  good.  Kearslake  y.  Morgan,  5  Term  R.  513. 
8o  is  a  plea  that  the  plaintiff  find  defendant  accounted  toother;  and  that  the  defendant 
dieW  a  bill  of  exchange  upon  himself  in  farour  of  the  plamtiff  for  the  sum  he  was  found 
in  arrear,  and  deliyer^  it  to  the  plaintiff.  Richardson  t.  Rickman,  B.  R.  M.  16  G.  3, 
eited  in  5  Term  R.  517.]  I  Where  a  debt  is  paid  by  a  draft  on  or  note  of  a  third  person, 
which  proves  to  be  of  no  ▼alue,  and  the  creditor  did  not  agree  to  run  the  risk  of  its  being 
good,  he  may  treat  the  payment  as  a  nullity,  and  sue  upon  the  original  contract.  6  Term^ 
Sd,  Puckford  y.  Maxwell }  7  Term,  64,  Owenson  y.  Morse;  1  Esp.  Rep.  3,  Slidmany. 
Gooch ;  2  Cain.  1 17,  Roget  y.  Merritt ;  2  John.  Rep.  455,  Markle  v..  Hatfield ;  10  Ves. 
J.  904,  Eix parte  Blackburoe:  see  1  Cran.  181,  Clark  y.  Young:  unless  he  has  passed 
away  the  bill  or  note;  3  Cran.  311,  Harris  y.  Johnston;  5  Term, 5^13,  Kearslake y. 
Morgan.  He  cannot  recoyer  on  the  original  contract  without  showing  the  note  to  be 
lost  or  producing  it  at  the  trial :  1  John.  Rep.  34,  Holmes  v.  D*Camp ;  but  he  need  not 
return  it  before  the  institution  of  the  suit.  1  Cran.  181.  And  he  must  use  due  diligence 
to  obtain  payment  of  the  note ;  lb.;  see  2  Bos.  &  Pul.  518,  Brown  y.  Kewley ;  Addis. 
39,  Henry  y.  Donaghy.  So  if  a  debt  is  paid  by  forged  bank  notes,  (though  neither  party 
knows  them  to  be  forged,)  the  creditor  may  treat  the  payment  as  a  nullity.  2  John.  Rep. 
455.  Qusere  the  rule  if  payment  is  made  in  counterfeit  coin:  see  Shep.  Touch.  140 { 
6  R^p.  114 ;  2  John.  Rep.  459 ;  1  Mass.  T»  Rep.  66.}    0  See  tit.  jecord  and  Saiufm' 

The  defendant  cannot  plead  that  he  revoked  his  ptomise;  as  if  A  il 
in  execution  at  the  suit  of  B,  and  J  S  desires  B  to  let  him  go  at  lai^, 
and  that  he  will  satisfy  him ;  to  which  B  agrees,  though  J  S,  before  any 
thing  is  done  in  pursuance  of  this  promise  and  agreement,  comes  to  B 
and  tells  him,  that  he  revokes  his  promise^  and  that  he  will  not  stand  to 
it ;  yet  such  revocation  cannot  be  pleaded  in  bar  to  the  action. 

Roll.  Abr.  32 ;  2  RolL  Rep.  39,  S.  P.  adjudged ;  Cro.  Jac.  483,  S.  C.  adjudged. 

So  if  in  an  assumpsit  the  plaintiff  declares,  that  in  consideration  the 
plaintiff  would  solicit  a  business  for  the  defendant,  which  he  had  with 
J  S,  et  finem  adinde  poneret,  the  defendant  did  assume,  &c.,  and  that 
h6  had  solicited  and  employed  much  care  and  pains,  &c.,  but  before  he 
could  Jintm  adinde  pontrty  the  defendant  countermanded  him,  tbd 
action  lies ;  though  it  was  objected,  that  such  emplo3rment  is  always 
countemiandable ;  and  If  the  plaintiff  had  bestowed  pains,  and  in  part 
done  the  thing  before  the  Countermand,  he  might  have  had  a  quantum 
iheruit  for  what  he  had  done,  but  not  an  assumpsit  for  the  whole ;  yet 
it  was  resolved  by  the  court,  that  if  after  part  done*  the  defendant  coun- 
termands it,  the  plaintiff  shall  have  an  action  for  the  whole,  and  upon 
the  trial  the  jury  ought  to  give  as  much  in  damages  as  the  business  done 
deserves* 

3  Lev.  244,  adjudged  between  How  and  Beech,  upon  a  writ  of  error  in  Cam.  Scatty 
and  the  first  judgment  affirmed  accordingly. 

If  A,  being  possessed  of  a  horse,  lends  him  to  B,  and  B  assumes  and 
promises  to  re-deliver  the  horse  to  A  by  a  day,  before  which  day  die 
true  owner  of  the  horse,  contra  voluniattm  B,  takes  him  from  B ;(«) 
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(H)  What  may  be  pleaded  as  a  good  Discharge,  &c. 

this  matter,  by  reason  of  the  precedent  property,  is  quasi  an  eviction  of 
the  horse  firom  the  possession  of  B,  and  ^all  discharge  B  of  his  pro* 
inise.(^) 

Ye]7. 23,  Shelbar  and  Scotford  adjudged.  3  Roll.  R.  Like  point  dubitaiur.  (a)  So 
if  the  horse  died,  Jones,  179.  (6^  If  one  assames  to  purchase  lands  at  the  best  price  he 
cao,  the  promise  to  purchase  is  absolute;  but  the  price  must  be  as  reasonable  as  he  can. 
Ley.  Z^per  Twisden.  But^^er  Foster,  C.  J. — He  is  not  bound  to  purchase  unless  the 
own6r  will  sell* 

[Where  money  in  litigation  between  two  parties  has,  by  mutual  con- 
sent, been  paid  over  to  a  trustee  in  trust  for  the  party  entitled,  it  can  be 
sued  for  and  recovered  by  such  party  only  from  the  trustee  and  not  from 
tlie  original  party  who  was  indebted  ^ 

9  East,  378,  Ker  y.  Osborne. 

If  the  creditor  has  accepted  the  principal,  he  cannot  afterwards  bring 
an  action  for  the  interest 

3  John.  Rep.  239,  Tillotson  T.  Prestom 

An  undertenant,  who  agrees  with  the  tenant  to  take  the  furniture  at 
an  appraisement,  is  excused  from  the  performance  of  his  contract,  if 
there  are  arrears  of  rent  due  to  the  landlord,  for  which  the  furniture  may 
be  distrained. 

3  Bofl.  &  PlI.  172,  Partridge  ▼.  Soweiby* 

Iti  assumpsit  on  a  quantum  meruit  for  work  and  labour,  the  defend- 
ant may  prove  that  the  work  is  insufficiently  done,  so  as  not  to  be  worth 
the  sum  demanded,  and  is  not  driven  to  a  cross-action ;  for  in  this  action 
the  plaintiff  must  prove  the  value  of  his  work,  which  may  be  opposed 
by  evidence  on  the  other  side. 

7  East,  479,  Basten  t.  Butter.  And  quts.  ivhether  the  same  defence  may  not  be  made, 
though  a  specific  price  is  agreed  on ;  especially  if  notice  be  giren  that  the  claim  is 
oppcffied  on  the  ground  of  the  insufficiency  of  the  work :  see  the  same  case  and  those 
cited  in  the  notes,  and  1  Mass*  Ti  Rep.  101,  Everett  v.  Gray.  Negligence  of  an  attor^ 
^y  in  the  conduct  of  a  cause  Cannot  be  set  up  as  a  defence  to  an  action  for  his  bill; 
except,  perhaps^  in  a  c^se  in  which  the  negligence  has  been  such  that  the  defendant  has 
hmt  al]  possibility  of  benefit  from  the  cause.  5  Bos.  &  Pul.  186,  Templer  v.  M'Lachlan. 

If  a  creditor  take  the  bill  of  his  debtor's  agent  (who  has  funds  in  his 
iands  to  discharge  the  debt)  without  the  knowledge  of  the  debtor,  and 
give  the  agent  a  receipt  as  for  the  money  due,  the  debtor  is  discharged, 
although  the  bill  be  not  paid,  if  he  has  received  a  prejudice  by  dealing 
with  his  agent  on  the  supposition  that  the  demand  has  been  satisfied  as 
the  receipt  imports ;  but  he  is  not,  if  he  has  received  no  injury  from  the 
fiitae  voucher. 

3  East,  146,  Wyatt  v.  The  Marquis  of  Hertford.} 

^  When  several  defendants  are  sued  in  assumpsit^  they  cannot  sever- 
ally plead  the  general  issue,  (a)  nor  can  they  severally  plead  the  same 
plea  in  bar.  (i) 

(s)  Meagher  v.  Bachelder,  6  Mass.  444.    (h)  Ward  v.  Johnson,  13  Mass.  153» 

When  one  of  the  defendants  suffers  judgment  by  default,  the  othe)r 
may  plead  alone  any  matter  which  bars  the  action. 
Shed  T.  Pierce,  17  Mass.  623. 

When  one  or  more  of  the  defendants  are  out  of  the  state,  so  that  they 
cannot  be  summoned,  those  on  whom  service  has  been  made  may  plead 
tiiat  with  the  others  they  did  not  promise,  &c.  ;(o)  and  a  plea  by  the 
deSMidBxil  who  has  been  iserved  with  notice,  that  Ke  did  not  promise,  &c, 
iahaj±(d) 
(e)  Tappan  v.  Bmen,  5  Mass.  196*    {£)  Butman  v.  Abbott,  9  Oieenl.  Sfid.  (f 
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An  attachment  is  a  process  that  issues  at  the  discretion  of  the  judges 
of  a  court  of  record,  against  a  person  for  some  contempt,  (a)  for  which 
he  is  to  be  committed ;  and  may  be  awarded  by  them  upon  a  bare  sug- 
gestion, or  on  their  own  knowledge,  without  any  appeal,  indictment,  or 
information  ;{b)  for  though  by  the  statute  of  magna  charta^  none  are  to 
be  imprisoned  sine  judicio  pariumy  vel  per  legem  terrxj  yet  this  sum- 
mary method  of  proceeding  being  absolutely  necessary  to  the  further- 
ance and  execution  of  justice,  seems  to  have  been  long  practised,  and 
is  certainly  now  established  as  part  of  the  law  of  the  land. 

Lamb.  Eiren.  lib.  1,  c.  16.  [(a)  If  for  a  contempt  in  the  face  of  the  court,  the  com' 
mitment  is  by  role  of  court,  unless  the  party  escape  out  of  court  before  he  is  secured. 
Jac  Law  Diet.  tit.  JUtachmerU,']  Vide  2  "Westm.  c.  3.  0  By  attachment  is  also  under- 
stood a  writ  issued  in  a  civil  case,  by  which  the  sheriff  or  other  officer  is  commanded  to 
seize  any  property,  riffht,  or  credit,  belonging  to  the  defendant,  in  whose  hands  soever 
the  same  maybe  found,  to  satisfy  the  demand  the  plaintiff  has  against  him.  It  is  always 
issued  before  judgment,  and  its  object  is  to  compel  an  appearance;  in  this  it  differs  from 
an  execution.  Bout.  L.  D.  h.  t.  (6)  See  Martin  t.  The  State,  1  Har.  &  Johns.  731, 
for  an  elaborate  argument  on  the  question,  whether  an  attachment  for  a  contempt  is  an 
adion  within  the  meaning  sf  the  laws  of  Maryland.  g( 

0  The  process  of  attachment  against  a  sheriff  for  not  collecting  or  pay- 
ing money,  is  civil  for  the  purpose  of  redressing  the  party  injured ;  and 
criminal  as  to  punishing  the  sheriff  for  neglect  of  his  official  duty. 

Thurmon's  case,  1  Bailey,  605.gr 

As  several  matters  relating  to  this  head  &11  more  properly  under 
others,  I  shall  only  in  this  place  consider, 

(A)  In  what  Cases  an  Attachment  is  to  be  granted : 
fi  1.  Jgaingt  Sheriffs^  MankdU^  and  other  Qffieen* 

9.  JSgaintt  Partiet. 

3.  Jlgaimt  Mtometfs, 

4.  jUgattui  Witnesses. 

5.  jSgainst  Brferees* 

6.  Jgainst  Publishers  and  Printers,  2l 

(B)  How  the  person  aeainst  whom  it  is  granted  is  to  be  proceeded  against,  and  ham 

to  be  discharged. 

(A)  In  what  Cases  an  Attachment  b  to  be  granted. 

All  courts  of  record  have  a  discretionary  power  over  their  o^wn  offi- 
cers, and  are  to  see  that  no  abuses  be  committed  by  them,  which  may 
bring  disgrace  on  the  courts  themselves ;  therefore  if  a  sheriff  or  other 
officer  be  guilty  of  a  corrupt  practice  in  not  serving  a  writ ;  as  if  he 
refuse  to  do  it  unless  paid  an  unreasonable  gratuity  from  the  plaintiff, 
or  receive  a  bribe  from  the  defendant,  or  give  him  notice  to  remove  his 
person  or  effects,  in  order  to  prevent  die  service  of  any  writ;  tlie  court 
which  awarded  it  may  punish  such  offences,  in  such  maimer  as  shatt 
seem  proper,  by  attachment. 

Dyer,  318 ;  3  Hawk.  P.  C.  315.    Vide  head  of  Sheriff. 
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(A)  In  what  Cases  an  Attachment  is  to  be  granted. 

But  if  there  be  no  palpable  corruption,  nor  extraordinary  circumstance 
of  wilful  negligence  or  obstinacy,  the  judgment  whereof  is  to  be  left  to 
the  discretion  of  the  court,  it  seems  not  usual  to  proceed  in  this  manner, 
but  to  leave  the  party  to  his  ordinary  remedy  against  the  sheriff,  either 
by  action,  or  by  rules  to  return  the  writ,  or  by  an  alias  and  pluries^ 
which  if  he  have  no  excuse  for  not  executing,  an  attachment  goes  of 
course. 

Hob.  63,  364 ;  Moy,  101,  F.  N.  B.  38 ;  Finch,  337;  1  Black.  R.  6.  y8  See  1  John, 
pas.  137.^  [In  contempts  to  inferior  jarisdictions,  the  court  of  B.  R.,  it  seems,  never 
interposes.  Rex  v.  Borchett,  1  Stra.  567.  But  it  will,  for  disobeying  an  order  of  ses- 
noiis,  oonfirmed  in  B.  R.    Rex  y.  Holland,  Ca.  temp.  Hardw.  160.] 

Sheriffs  and  other  officers  are  liable  to  an  attachment  for  an  oppres- 
sive or  illegal  practice  in  the  execution  of  a  writ;  as  using  needless 
force,  violence,  or  terror,  treating  persons  under  an  arrest  basely  and 
inhumanly,  extorting  money  from  them,  &c.,  or  making  an  arrest  with- 
out due  authority;  as,  by  colour  of  a  blank  warrant, (a)  filled  up  without 
the  privity  or  subsequent  agreement  of  the  sheriflF. 

11 H.  6,  43;  (a)  Noy,  101 ;  Moor,  770 ;  3  Roll.  Abr.  378.  But  there  may  be  some 
special  circamstances  which  may  induce  the  coart  to  excase  it,  as  that  the  practice  was 
10,  and  that  it  was  done  to  prevent  the  party*s  havinir  notice  of  the  arrest.     3  Hawk. 

An  attachment  is  grantable  for  a  corrupt  practice,  in  not  executing  a 
vrit  effectually ;  as  if  a  sheriff,  having  levied  a  debt  on  an  execution, 
embezzles  the  money. 

3  Hawk.  P.C.315. 

II  But  if  the  plaintiff's  attorney  receives  the  money  on  ^  fieri  facias^ 
without  the  writ  being  delivered  to  the  sheriff,  it  is  no  contempt  to 
attach  the  money  in  the  attorney's  hands  by  a  foreign  attachment. 

Gwmness  r.  Brown,  4  Taunt.  473*  | 

Also  an  attachment  is  grantable  in  discretion  for  a  false  return  to  a 
writ  ;(&)  but  this  is  not  usually  done  without  some  visible  corruption,  or 
eztrsu>rdinai7  circumstances  of  malice,  hardship,  or  oppression,  (e) 

Hawk.  P.  C.  315.  [(&)  An  attachment  was  granted  against  a  mayor  for  making  a  re- 
tom  to  a  mandoTMM  in  the  name  of  the  town-clerk  ana  burgesses  without  their  know- 
ledge or  consent.     Rex  v.  Hoskins,  Oa.  temp.  Hardw.  188.    If  coroners  do  not  return 
>n  attachment  of  contempt  against  the  sheriff,  an  attachment  will  be  granted  against 
tfaem  in  the  first  instance,  directed  to  elisors.    Andrews  y.  Sharp,  3  Black.  R.  911.  The 
King  T.  Peckham,  lb.  1318.]     (c)  For  an  action  on  the  case  lies  against  the  sheriff; 
▼ide  tit.  Sheriff*     [For  the  same  reason  an  attachment  will  not  be  granted  against  him 
fi>r  u^Ie^ng  to  take  a  replevin-bond.    The  King  y.  Lewis,  3  Term  R.  617.]     /SSee 
The  People  v.  Chapman,  1  Cowen,  579,  and  the  note  p.  580;   People  t.  Brown, 
B  Cowen,  41.     If  the  party  elect  to  proceed  by  attachment  against  the  sheriff,  he  cannot 
afterwards  bring  an  action  a^nst  him.    Daniel  y.  Capas,  4  M*Cord,  337.    The  plain- 
tiff may  elect  to  proceed  a^amst  the  sheriff  by  attachment  or  by  action,  for  not  returning 
an  execotion,  or  other  omission  of  duty.     Bark  y.  Campbell,  15  John.  456 ;  State  y. 
Sheriff,  1  Rep.  Const.  Ct.  151.gr 

Attorneys  are  liable  to  an  attachment,  and  have  been  punished  in  this 
manner  in  numberless  instances ;  as  for  prosecuting  or  defending  a  suit 
without  directions  from  the  party,  {d)  for  base  and  unfair  dealings  to- 
wards their  clients,  in  the  way  of  business ;  as  for  protracting  suits  by 
little  shifts,  demanding  money  for  business  never  done^  detaining  iheir 
clients'  -writings,  or  their  money  recovered  and  received  by  them;  {e){g) 
for  barely  attempting  to  forge  a  writ  or  other  matter  of  record ;  {h)  for  giv- 
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(A)  In  What  Cases  an  Attadunent  U  to  be  gnmted. 

ing  directions  to  a  sheriff  what  persons  he  shall  return  on  a  pannel ;  {{)  or 
for  endeavouring  to  impose  on  the  court 

Vide  tit.  Momeyiy  and  9  Hawk.  P.  C.  217.  0(d)  Anon.,  3  Cowen,  589;  Denton  ▼. 
NoyeSi  6  Johns.  296;  Howard  t.  Rawson,  2  Leigh,  733.gr  (e)  But  may  detain 
money  or  writings  till  paid  his  just  fees.  Salk.  67,  pi.  5 ;  0  {g)  3  Caines;  221 ;  6  Johns. 
Rep.  368;  4  Cowen,  76,77,  note  (a);  6  Cowen,  596.gr  (A)Cro.  Car.  74;  Dyer, 
841,  pi.  50,  244,  pi.  58.  (t)  Moor,  882,  pi.  1237.  [A  notice  of  action  given  in  com- 
pliance with  the  requisition  of  a  penal  statute,  is  not  such  a  commencement  of  the 
suit,  as  will  subject  a  plaintiff  or  his  attorney  to  an  attachment  for  misbehaviour  before 
suing  out  the  writ.  Gordon  v.  Powis,  2  Black.  R.  781,  ;»r  three  judges,  dubit,  Black- 
uums^  J.]  /03  Caines,  221 ;  The  People  v.  Smith,  af 

0  An  attachment  will  be  granted  against  an  attorney  for  refusing  to  pay 
money  he  collected  for  his  clients,  (a)  The  money  must  be  demanded 
before  he  can  move  for  an  attachment  for  its  non-payment,  (b)  But  if 
the  attorney  appears  ex  seqtio  et  bono  entitled  to  it,  the  client  will  be  left 
to  his  action,  (r) 

(a)  People  v.  Wilson,  6  Johns.  368 ;  Bohannan  v.  Peterson,  9  Wend.  503.  (6)  Ex 
parte  Ferguson,  6  Cowen,  596.  (c)  Hynman  v.  Washington,  2  M^Cord,  493. 

An  attachment  was  directed  to  issue,  in  a  case  where  a  bond  had 
been  left  with  an  attorney,  with  a  request  that  he  should  write  to  the 
obligor,  and  obtain  the  money,  without  any  express  directions  to  sue, 
and  wliere  the  attorney  received  the  money ;  it  waus  held  that  he  re- 
ceived it  in  professional  character. 

Ex  parte  StaatS)  4  Cowen,  77. 

An  attachment  against  an  attorney  who  endorses  the  writ,  and  who 
is  liable,  by  the  lex  lociy  to  answer  for  the  costs,  will  be  issued  upon  the 
application  of  the  marshal  of  the  United  States  to  enforce  the  payment 
of  txis  fees. 

Anon.,  2  Gall.  101.  a^ 

II  The  Court  of  Common  Pleas  refused  to  grant  an  attachment  against 
a  person  who  had  acted  as  an  attorney  of  the  court  without  having  been 
admitted,  but  left  the  party  to  sue  for  the  penalty  given  by  the  statute 

8  6.  2,  C  23,  §24. 

6  Moore,  70.  | 

And  all  other  olSicers  of  courts  of  record  are  in  like  manner  punish- 
able for  disobeying  the  commands  of  such  courts,  or  for  executing  them 
oppressively,  or  otherwise  misdemeaning  themselves  in  their  offices. 

Vide  2  Hawk.  P.  C.  220.  And  how  jurors  are  punishable,  vide  head  of  Juries,  [A 
bailiff  refusing  to  make  affidavit  of  service  of  process  will  be  attached.  Rex  v.  Rudge, 
I  Black.  R.  432.]  J  The  court  will  not  grant  an  attachment  against  the  deputy  seuer 
of  the  writs  for  a  criminal  act  in  refusing  to  seal  a  writ  on  a  legal  holiday  without  an 
extra  fee,  Martin  v.  Bold,  7  Tbunt  182 ;  2  Marsh,  487 ;  ted  gu.  whether  the  office  is 
entitled  to  demand  such  extra  fee  ?  J  0A  public  officer  is  guiltj^  of  a  contempt  who  t»- 
fuses  to  furnish  copies  of  papers  wanted  on  a  trial,  though  apphed  to  after  office  hoars. 
lYeates,  403.gr 

Jailers  are  punishable  in  this  summary  way,  for  gross  misbehaviour 
in  their  offices,  by  the  courts  to  which  they  more  immediately  belong ;  {d) 
also  by  disobeying  a  habeas  corpus  issuing  out  of  a  court  which  has 
authority  to  award  it ;  and  by  the  Court  of  King's  Bench,  for  using  pri- 
soners barbarously  and  inhumanly. 

(d)  No  attachment  against  a  jailer  for  a  voluntary  escape,  but  an  information.  The 
Jailer  of  Shrewsburv's  case,  1  Stra.  532;]  2  Hawk.  P.  C.  227;  vide  title  JaU  md 
Jaikn.  [A  constable  in  any  part  of  England  refusing  to  execute  a  warrant  of  a  judge 
of  B.  R.  for  apprehending  one  charged  with  felony,  is  punishable  by  attachment.  Rex 
T.  White  and  others,  Ca.  temp.  Hardw.  42.]     ||  Tidd.  230,  479,  (9th  edit.)  0 
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(A)  In  what  Caaes  an  Attachni«nt  ia  to  be  gfxanted. 

The  Court  of  King's  Bench,  as  it  hath  a  superintendency  over  all  ift- 
ferior  courts,  may  grant  an  attachment  against  the  judges  of  such  courts, 
for  oppressive,  unjust,  or  irregular  practice,  contrary  to  the  obvious  rules 
of  natural  justice ;  as  for'denying  a  defendant  a  copy  of  the  declaration, 
or  going  on  to  trial  without  giving  him  notice  or  time  to  make  his 
defence,  or  for  compelling  him  to  give  exorbitant  bail,  or  for  taking  im- 
reasonable  distresses,  or  for  taking  money  for  vicious  pleading ;  for  pro- 
ceeding after  a  prohibition,  certiorariy  &c« 

Keb.  484 ;  Palm.  564 ;  6  Mod.  90 ;  Tide  tit.  CourU  and  their  JurUdidion  in  generaL 

Attachments  have  been  granted  for  speaking  contemptuous  words 

concerning  the  rules  of  the  court,  and  that  in  the  first  instance,  without 

any  rule  made  on  the  party  to  show  cause  why  such  attachments  should 

not  be  granted; (a)  for  it  would  be  in  vain  to  serve  him  with  a  second 

rule  who  had  despised  the  first. 

[{a)  Thongh  contemptaoaa  worda  w^re  spoken  of  a  gubpcma^  and  the  peraon  aenrinff 
itieverely  beaten;  yet  aa  these  fiicta  were  proved  by  only  one  witneas,  the  Coart  of 
Chancery  would  not  order  the  party  to  stand  committed  in  the  firat  instance,  but  only 
ffranted  a  rule  upon  him  to  show  cause  why  he  should  not  be  committed.  3  Atk.  219. 
Lord  Hardwicke  was  inclined  to  adopt  the  same  rule,  and  to  reouire  two  affidavita  to 
ground  an  attachment  in  the  first  instance  at  law.  North  y.  Wiggins,  2  Stra.  1068. 
(See  Say.  R.  114;  Tidd,  170,  (9th  ediL)||  /60n  the  subject  of  attachments  asainat 
witnesses,  see  Jackson  t.  Maim,  2  Caines*  Rep.  92 ;  Andrews  t.  Andrews,  2  Johns. 
Cas.  109;  The  State  ▼.  Trumbull,  1  Southard,  139;  Respublica  ▼.  Duane,  4  Yeatea, 
347;  United  States  ▼.  Caldwell,  2  Dall.  334,  335 ;  Feree  y.  Strome,  1  Yeates,  303. 0 

((The  court  wUl  not  grant  an  attachment  for  contemptuous  behaviour 
after  service  of  the  process,  this  not  being  an  obstruction. 

Adama  t.  Hughes,  1  Brod.  &  Bing.  24;  and  see  4  Moo.  147. 1  iS  An  attachment  was 
granted  by  the  superior  court  of  Georgia  against  the  Mayor  of  Savannah  for  a  contempt 
20  causing  a  person  to  be  arrested  for  a  fine,  after  a  judge  of  the  court  had  atayed  tiae 
proceedings  of  the  city  council  for  the  collection  of  the  fine.  State  y.  Noel,  Charlton^ 
43.    See  £x  parte  Camochan,  lb.  315.  f/ 

An  attachment  is  the  proper  remedy  for  disobedience  of  the  rules  of 
court;  as  of  those  made  in  ejectmenty(i)  arbitrament,  &c.(c)  ||See 
Arditrament.  II  So  where  a  defendant  in  account,  being  adjudged  to 
account  before  auditors,  refuses  to  do  it,  unless  they  will  allow  matter 
disallowed  by  the  court  before ;  or  where  one  refuses  to  pay  costs  taxed 
by  the  master,  whose  taxation  the  law  looks  upon  as  a  taxation  by  the 
court,  (if)  (e) 

Mod.  21;  lOMod.  333,  525,  533,  585;  Stra.  695;  2Wm8.  450;  Salk.  71,  pi.  6 ; 
2  Burr.  12,  56.  ||  Tidd*s  Prac.  484,  486, 508, 677, 1027,  (8th  edit.))  [(6)  Attachment 
in  the  first  instance,  for  non-deliYery  of  possession  pursuant  to  rule  of  court  in  ejectment 
Dayis  y.  Doe,  2  Black.  R.  892.  0  (c)  Kunckle  y.  Kunckle,  1  Dall.  364 ;  Blackburn  y. 
Markle,  6  Binn.  174 ;  12  Ser^.  &  R.  143 ;  West  y.  Stigar,  4  Har.  &  M'Hen.  490.  But 
an  attachment  for  not  performing  an  award  cannot  go,  until  the  rule  be  senred  and  per- 
formance demanded.  Ex  parte  Wallis,  6  Cowen,  581 ;  M^Dermot  y.  Butler,  5  Halsted, 
158. 2/  (J)  Attachments  tor  non-performance  of  an  award,  or  non-payment  of  costs,  are 
not  granted  now  as  for  contempts,  but  are  in  the  nature  of  a  ciyil  execution.  Rex  y. 
Stokes,  Cowp.  136;  Rex  y.  Myers,  1  Term  R.  265;  1  Black.  R.  638,  S.  P.]  g  Lewis 
Y.  Morland,  2  Bam.  &  Aid.  63.  And  it  seems  the  sheriflf  may  take  bail  for  the  party^s 
appearance  on  such  attachments,  though  formerly  held  otherwise,  Morris  y.  Hay  ward, 
6  Taont.  569;  2  Marsh.  R.  280;  Studd  y.  Acton,  1  Hen.  Black.  474,  as  he  clearly 
maY  on  attachments  out  of  the  Court  of  Chancery,  lb. ;  aed  Yide  Phelps  y.  Barrett, 
4  Price,  23,  eont,  as  to  attachments  at  law ;  but  the  authority  of  this  case  seems  destroyed, 
2  Bam.  &  A.  63 ;  and  see  Tidd's  Prac.  220.  ||  /i  Morris  y.  Mara,  4  Ohio  Rep.  85 ;  and 
tee  3  Cowen,  340,  People  y.  Tefi^  for  the  practice  aa  to  taking  bail  upon  attachmenl. 

Voi^  I.— 59 
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(e)  See  Jackson  y.  Sacket,  6  Cowen,  38 ;  Bums  v.  Qams,  7  Cowen,  470;  Hubbard  ? 
St  John,  1  Wendell,  94.  f/ 

[The  Coujt  of  King's  Bench  cannot  grant  an  attachment  against  a 
peer  of  the  realm,  for  not  paying  a  sum  of  money  awarded,  even  though 
the  defendant  consent  on  condition  that  the  attachment  shall  lie  in  the 
office  a  certain  time. 

Walker  y.  Earl  Grosrenor,  7  Term  R.  171. 

Although  a  plaintiff  discontinue  under  the  common  rule  on  payment 
of  costs,  he  is  not  liable  to  an  attachment  for  non-payment 

Stokes  T.  Wooddeson,  7  Term  R.  6.] 

II  Where  plaintiff  sued  as  a  pauper,  and  defendant  put  off  the  trial  on 
undertaking  to  pay  the  costs  of  the  day,  an  attachment  was  granted  by 
the  court  for  non-payment 

Rice  y.  Brown,  1  Bos.  &  Poll.  39. 

The  attachment  is  absolute  in  the  first  instance  only  in  case  of  non- 
payment of  costs  on  an  allocatur  ;  and  even  if  the  allocatur  is  founded 
on  award,  a  rule  nisi  is  necessary. 

Chaunt  ▼.  Smart,  1  Bos.  dc  Pull.  477. 

If  the  demand  of  the  money  is  by  a  clerk,  a  power  of  attorney  must 
be  shown. 

Forest,  80 ;  1  Price,  341 ;  1  Chitt  R.  S39. 

The  courts  will  in  some  cases  compel  a  party  to  a  suit  by  attachment^ 
to  produce  instruments  on  the  application  of  the  other  party. 
Bateman  ▼.  Philips,  4  Tiont  157 ;  Cooke  y.  Tansweli,  8  Taunt  131. 

And  if  a  party,  when  his  business  in  court  is  despatched,  refuses  to 
pay  the  officer  his  fees  for  doing  the  business,  the  court  will  grant  an 
attachment  against  him  to  have  him  committed  until  he  pay  his  fees : 
for  not  paying  the  fees  is  a  contempt  of  court 

Blackbamy.  Brown,  8  Moo.  331 ;  1  Bing.  377;  Tidd*s  Snpp.  (9th  ed.)  51.|  /SBowns 
▼.  Arbackle,  1  Peters,  C.  C.  R.  333;  Anon.,  3  Gallis,  101.  gr 

But  an  attachment  is  not  usually  granted  for  disobedience  of  a  rule 
of  nisi  prizes,  unless  it  be  first  made  a  rule  of  court ;  nor  for  disobedience 
of  a  rule  made  by  a  judge  at  his  chambers,  imless  it  be  entered ;  nor  for 
disobedience  of  any  rule  without  personal  service.  («)  (i) 

Salk.  84,  pi.  3.    {{a)  Therefore  it  hath  been  adjudged  that  the  affidavit  to  support  a 
rale  for  an  attachment  for  contempt,  must  show  that  the  defendant  was  senred  personally 
with  a  copy  of  the  rule,  and  that  the  original  rule  was  shown  to  him  at  the  saoie  time. 
The  King  ▼.  Smithies,  3  Term  R.  351.    ;S  Rowland  t.  Ralph,  3  Johns.  Rep.  80.  ff    Bnd 
where  a  mandamua  was  granted  for  the  election  of  a  mayor,  under  11  G.  1,  c.  4,  $  SI,  and 
a  rale  made  that  public  notice  should  be  affixed  in  the  market-place,  which  was  dona 
accordingly,  an  attachment  was  granted  for  disobedience  of  the  numdamui  against  m 
member  of  the  corporation  who  was  served  with  a  copy  of  the  rale,  notwithstanding 
neither  the  original  mandamus  nor  rale  was  shown  him  at  the  time ;  for  the  public  nodos 
by  the  act  is  prtmd  facie  sufficient.     But  the  application  for  an  attachment  might  be 
well  answered,  if  the  party  could  show  that  he  nad  no  notice  of  the  mandamus,     Tlis 
Kin^  Y.  Edyvean,  3  Term  R.  353.     ||  Chitt.  R.  503 ;  1  Dowl.  &  Ry.  539 ;  med  vids 
3  Pnce,  3.    Service  on  a  Sunday  is  bad,  8  Term  R.  86,  and  a  copy  of  the  order  mast 
be  served,  showing  the  original  alone  is  not  sufficient.    1  Price,  401.    The  C.  B.  will 
not  open  the  rale  for  attachment  for  non-payment  of  costs  on  mere  affidavit  that  the  paitj 
has  not  been  served,  unless  he  show  mistake.     1  New  R.  356.||     Motiona  for 
ments  in  civil  suits  are  proceedings  on  the  civil  side  of  the  court  of  K.  B.  till  the 
ments  issue,  and  therefore  the  affidavits  on  which  they  are  grounded  are  to  be 
with  the  names  of  the  parties ;  but  when  the  attachments  issue,  the  king  is  to  be 
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as  aimee^H,  %*  tlie  proceedings  are  then  on  the  crown  side.    3  Term  R.  353,  Wood 
T.  Webb.J    e'^hrtehead  t.  Firth,  12  East,  165;  The  King  t.  Sheriff  of  Middlesex, 


7  Term  R.  439.J|  fi  Folder  y.  Hoogland,  5  Johns.  Rep.  235,  S.  P. ;  12  Johns.  Rep.  460 ; 
U.  States  7.  Wa^De,  Wallace,  134.  (6)  See  Hollingsworth  t.  Duane,  Wallace,  141; 
Tliomas  y.  Cummins,  1  Yeates,  l,f/ 

I  And  where  the  order  of  the  court  is,  to  perform  a  certain  act, 
a  demand  of  performance  is  necessary  before  an  attachment  can  be 
granted. 

Brandon  y.  Brandon,  1  Bos.  ft  Pall.  394 ;  Dodington  ▼.  Hudson,  1  Bing.  R.  410. 

But  where  the  order  was  forthwith  to  reinstate  certain  premises,  an 
attachment  was  granted  for  not  having  commenced  within  four  days 
from  the  service  of  the  order. 

8  Moo.  610;  1  Bing.  464.| 

An  attachment  is  proper  for  abuses  of  the  process  of  the  court ;  as  for 
suing  out  execution  where  there  is  no  judgment ;  bringing  an  appeal 
for  the  death  of  one  known  to  be  alive ;  making  use  of  a  process  of  a 
superior  court,  as  a  stale  to  bring  a  defendant  within  the  jurisdiction  of 
an  inferior  one,  and  then  dropping  it ;  using  such  process  in  a  vexatious, 
oppressive,  or  unjust  manner,  without  colour  of  serving  any  other  end 
by  it.  (a) 

3  Hawk.  P.  C.  231 ;  Fortes.  267.     [Granted  against  the  plaintiff  in  an  action,  and 

lu8  attorney,  for  entering  up  judgment  on  a  bond  and  warrant  of  attorney  executed  whilst 

llw  defendant  was  under  arrest,  and  without  calling  in  his  attorney.     Woodin  y.  Col- 

ledfB,  Ca.  temp.  Hardwicke,  177.    The  instituting  a  suit,  though  there  be  a  r^ 

demand,  either  for  the  purpose  of  injuring  a  third  person,  or  of  setting  the  opinion  of  the 

court,  is  a  contempt  pumshable  by  attachment.     Coxe  y.  Phillips,  Ca.  temp.  Hardw. 

S37;  Da  Costa  y.  Jones,  Cow  p.  729;  Hoskinsy.  Lord  Berkley,  4  Term  R.  402.    So 

is  jmtting  in  bail  by  feiffned  names,  no  such  persons  being  in  existence.  Stia.  384.    Or 

tasigning  for  error  the  death  of  the  plaintiff  in  ejectment.    Moor  y.  Goodright,  2  Stra. 

999,    Or  arresting  a  plaintiff  whilst  attendingrarbitrators  under  a  rule  of  court  in  order 

to  injure  his  cause.    Rex  y.  Hall,  2  Black.  R.  1110.    Or  the  m^re  senring  of  process 

OB  a  party  attending  his  cause  in  a  court  of  justice.    Cole  v.  Hawkins,  2  Stra.  1094 ; 

Audi.  275,  S.  C.    /SBlight  y.  Fisher,  1  Peters,  C.  C.  Rep.  41.gr    Or  bringing  a  writ 

of  error,  after  haying  obtained  an  injunction  on  the  terms  of  giying  a  release  of  errors, 

3  Atk.  297.     Where  the  court  will  punish  for  contempts  in  the  challenging  of  juries. 

Bee  1  Stra.  593 ;  2  Lord  Raym.  1364 ;  8  Mod.  245 ;  2  Stra.  1001.    An  attachment  yras 

gianted  against  a  person  ror  threatening  the  life  of  the  prosecutor,  who  had  indicted 

another  for  perjury,  in  an  affidayit  on  which  an  iuformation  had  issued  against  him. 

Bex  y.  Carroll,  1  Wils.  75.    0  (a)  Bringing  an  action  in  the  name  of  another  person 

witbont  his  priyity  or  consent,  is  a  contempt;   Butterworth  t.  Stagg,  2  Johns.  Cas.  291. 

See  Howanl  y.  Rawson,  2  Leigh,  733,  gT 

[It  is  a  high  contempt  of  a  court,  punishable  by  attachment,  either  to 
scandalize  the  court  itself,  or  to  abuse  parties  who  are  concerned  in 
causes  in  it,  or  to  publish  any  thing  in  order  to  prejudice  mankind  against 
the  parties  before  the  court. 

2  Atk.  469;  2  Ves.  520.1  /SRespublica  y.  Oswald,  1  Dall.  319;  People  y.  Freer, 
1  Cain^  485,  518;  People  y.  Few,  2  Johns.  Rep.  290;  Hollinorsworth  t.  Duane, 
Wallace,  77,  102 ;  Respublica  y.  Passmore,  3  Yeates,  438.  An  insult  offered  to  a 
parish  jndffe,  whilst  acting  as  auctioneer;  is  not  in  Louisiana  a  contempt  of  the  judge  in 
nis  judicial  capacity,  and  cannot  be  punished  as  a  conteippt  of  court.  Detoumion  y. 
Donnenon,  1  M.  R.  138.  See  Richmond  y.  Dayton,  10  Jonns.  393 ;  Commonwealth 
y.  Stuart,  9  Virg.  Cas.  320.  And  in  Pennsylyauia  an  attorney  is  not  responsible  for 
semtinixiag  the  conduct  of  a  judge  in  a  way  that  would  not  render  him  liable  as  a 
citixen.     Austin's  case,  5  Rawle,  191.  gf 

II  And  accordingly  Lord  Chancellor  Erskine  committed  to  the  Fleet 
the  committee  of  a  lunatic  and  his  wife,  and  the  printer,  for  publication 
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of  a  pamphlet  having  an  obvious  tendency  to  obstruct  the  petitioner, 
acting  under  orders  of  the  court,  in  the  management  of  the  estate,  and 
to  bring  into  contempt  the  court's  orders. 

Ex  parte  Jones,  13  Ves.  237,  and  see  Mr.  Just.  Wilmot's  elaborate  judgment  pie- 
pared  to  be  delivered  in  the  King  y.  Almon,  Mr.  Wilmot's  notes,  243.  )SThe  court  en- 
joined the  publication  of  a  certain  letter,  the  defendant  in  injunction  annexed  a  copy  of 
the  letter,  and  then  inserted  an  a,^yertisement  in  the  newspapers,  inviUn^  all  persons 
who  desired  to  see  the  letter,  to  call  at  the  clerk's  office  and  gratify  their  curiosi^; 
these  facts  were  held  to  constitute  a  contempt  of  the  order  of  the  court  enjc»ningitB 
publication.    Denis  y.  Leclerc,  1  M.  R.  297.  ^ 

And  a  court  of  general  jail  delivery  has  jurisdiction  to  make  an 
order  in  a  trial  likely  to  last  several  successive  days,  prohibiting  the  pub- 
lication of  the  proceedings  until  the  trial  is  terminated ;  and  in  case  of 
disobedience  they  may  punish  the  contempt  by  fine. 

The  King  y.  Clement,  4  Bam.  &  Aid.  218 ;  11  Price,  R.  68.  Such  an  order  appears 
to  have  been  first  made  in  the  trial  of  Lord  Melville,  in  1806,  and  afterwards  m  the 
King  y.  Watson,  and  the  King  ▼«  Brendreth* 

And  a  judge  at  nisiprius  has  not  only  the  power  of  committing  but 
of  fining  a  defendant  for  a  contempt  committed  by  him  in  insulting  the 
judge,  blaspheming  the  Christian  religion,  and  slandering  individuals  not 
present 

The  King  y.  DaYison,  4  Bam.  &  Aid.  329 ;  and  see  tit  CottrU.^ 

[If  a  defendant  in  a  penal  action  obtain  a  rule  to  stay  proceedings,  on 
paying  a  sum  agreed  upon  between  him  and  the  plaintiff,  the  court  will 
grant  an  attachment  against  him,  if  he  refuse  to  pay  such  sum. 

King  y.  Clifton,  6  Term  R.  257;]  JjHart  y.  Draper,  7  Taunt  43.) 

i0  A  commitment  for  a  contempt  by  a  court  of  competent  jurisdiction 
in  the  exercise  of  its  jurisdiction,  is  conclusive,  and  cannot  be  inquired 
into  in  any  other  tribunal 

Ex  parte  Kearney,  7  Wheaton,  38 ;  case  of  Yates,  4  Johns.  Rep.  354 ;  Johnston  y. 
Commonwealth,  1  Bibb,  598;  State  y.  Tipton,  1  Blackford,  166.  But  see  Bichley  ▼• 
Commonwealth,  1  J*  J*  Marsh.  575. 

L.  Jgainst  Skeriffs,  Manhabf  and  other  Qffieen^ 

The  sheriff  is  liable  to  an  attachment  for  not  returning,  pursuant  to  a 
rule,  process  which  was  delivered  to  his  deputy,  and  which  never  came 
to  his  hands,  (a)  But  where  an  execution  hsul  been  deUvered  to  his 
deputy,  who  was  then  dead,  fourteen  years  before,  the  sheriff  was  dis- 
charged from  the  attachment  (i)  And  where  the  plaintiff  delayed 
eighteen  months  after  the  return-day  of  the  writ,  before  ruling  the 
sheriff  to  bring  in  the  body,  and  the  deputy,  who  was  the  special  bail, 
and  his  sureties  had  become  insolvent,  the  court  refused  to  grant  an 
attachment  (r) 

(a)  People  y.  Brown,  6  Cowen,  41 ;  Brockway  y.  WBber,  5  Johns.  356.  (b)  Feeble 
y.  GiUeland,  7  Johns.  555.  (c)  Jourdan  y.  Hawkins,  17  Johns.  35.  See  Morgan  v. 
Cheney,  1  Hill,  145. 

The  court  refused  to  fix  the  sheriff  by  attachment  when  the  defendant 
tendered  the  money  during  court,  having  put  in  bail,  which  was  ex 
cepted  to,  and  the  plaintiff  did  not  ask  for  a  trial. 

Post  y.  Van  Dine,  1  Johns.  Cas.  412. 

An  attachment  against  a  sheriff  for  not  collecting  or  paying  over 
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money  is  a  civil  process  for  redressing  the  injured  party,  and  criminal 
for  the  purpose  of  punishing  the  sheriff  for  a  neglect  of  duty. 
Thonnond's  case,  1  Bailey,  605.    See  Daniel  t.  Capers,  4  M'Cord,  337 

The  sheriff  is  not  liable  to  an  attachment  for  taking  insufficient  bail, 
when  the  defendant  has  put  in  bail  to  the  action,  (a)  And  after  bail  has 
been  put  in,  if  the  bail-piece  be  lost  in  its  transmission  to  the  clerk's 
office,  the  sheriff  will  be  discharged  from  an  attachment  for  not  bringing 
in  the  body,  (b) 

(a)  People  y.  Stevens,  9  Johns.  79.    (6)  People  ▼.  Shoemaker,  2  Wend.  353. 

The  sheriff  may  be  attached  for  a  wilful  default ;  but  the  motion  for 
an  attachment  must  be  made  within  a  reasonable  time,  (c)  The  plain- 
tiff may,  however,  proceed  by  attachment  or  by  action,  at  his  elec- 
tion, (d) 

{e)Momn  t.  Cheney,  1  Hill,  145.  ((Q State  ▼.  Sheriff,  1  Rep.,  Const.  Ct.  151; 
Burk  ▼.  Campbell,  15  Johns.  456 ;  Ronald  y.  Bently,  4  H.  &  M.  461. 

An  attachment  will  not  be  granted  against  a  deputy  marshal  for  not 
paying  over  to  the  United  States  money  collected  on  an  execution  in 
their  &vour,  when  the  United  States  owe  him,  for  office  fees,  a  greater 
amount  than  that  which  he  has  collected. 

United  States  v.  Mann,  3  Brock.  9. 

When  the  sheriff  has  collected  money,  and  by  the  verbal  order  of  the 
plaintiff  he  has  paid  it  over  to  a  third  person,  he  may,  on  a  rule  to  show 
cause  why  an  attachment  should  not  issue  against  for  not  paying  it  over, 
show  these  facts  by  parol  evidence. 

Kilpatrick  t.  Yandirer,  2  Rep.  Const.  Ct.  341. 

An  officer  is  not  liable  to  an  attachment  for  not  returning  an  execu- 
tion if  the  plaintiff  requested  him  not  to  proceed  thereon. 
Kennedy  v.  Smith,  7  Yerg.  472;  Shannon  ▼.  Clark,  3  Dana,  159. 

S.  Jgainti  ParHe». 

When  a  party  has  been  enjoined  not  to  take  out  an  execution,  and  he 
nevertheless  does  so,  he  is  in  contempt,  and  an  attachment  may  be  is- 
sued against  him. 

1  Bieese,  191.    See  Dennis  y.  Lecleie,  1  M.  R.  397. 

A  defendant  in  execution  is  in  contempt  of  the  authority  of  the  court 
which  rendered  the  judgment  on  which  the  execution  issued,  when  he 
institutes  an  action  of  replevin  to  replevy  the  goods  seized,  and  will  be 
severely  punished. 

Phillips  ▼•  Harris,  3  J.  J.  Marsh.  134. 

An  attachment  will  not  be  granted  against  a  party  in  ejectment  who 
fails  to  tu>nfess  lease,  entry,  and  ouster. 
Sweetman  ▼.  Wilbom,  8  Oyert.  1. 

An  attachment  will  not  be  granted  against  a  defendant  who  does  not 
obey  an  order  of  court,  to  deposit  a  paper  in  the  clerk's  office,  to  enable 
the  plaintiff  to  declare  on  it. 

Birdaall  v.  Pixley,  4  Wend.  196;  3  Wend.  435. 

The  refusal  of  a  garnishee  to  appear  to  a  summons  executed,  is  a  con- 
tempt, which  will  be  punished  by  attachment 

Jackaon  v.  Jnstioes,  &c.,  1  Yirg.  Cai.  314. 

2R 
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It  would  be  a  contempt  to  revoke  a  submission  to  referees  when  made 
a  rule  of  court,  but  until  it  is  a  rule  of  court  it  is  no  contempt 

Fietz  y.  Fretz,  1  Cowen,  335» 

An  award  made  under  the  statute  9  &  10  Will  3,  will  be  enforced  by 
an  attachment  for  contempt 

West  ▼.  Stigar,  4  Har*  &  M*H.  490;  and  tee  Anon.,  1  Peim.  SS8;  Blackbun  y.  Mt^ 
Ufl»  6  Bim.  174;  Konekle  t.  Kunekle,  1  Dall.  364;  Ex  jMrrto  Wallis,  6  Coweii,  518; 
IS  S.  &  R.  143;  5  Halst.  63 ;  Yates  ▼.  Rassell,  17  Johns.  461. 

An  attachment  will  be  issued  agamst  a  party  for  not  paying  costs ; 
but  the  taxed  Ull  must  be  served  by  showing  Uie  original  and  deliver- 
ing a  copy. 

Burns  ▼•  Burns,  7  Cowen,  470;  Jackson  t»  Virgil^  3  Johns.  138;  Jackson  t.  Saek- 
ett,  6  Cowen,  38 ;  St.  John  t.  Habbard,  1  Wend.  94 ;  Rowland  y.  Ralph,  3  Johns.  90; 
3  Cowen.  26 ;  7  Johns.  539. 

In  the  courts  of  the  United  States  an  attachment  will  be  issued  to 

enforce  the  payment  of  costs  due  to  officers  of  the  court 

Caldwell  y.  Jackson,  7  Cranch,  376;  Bowne  y.  Aibackle,  Pet  C.  O.  R.  SS3; 
Anon.,  3  GalH^  101. 

Abusive  and  impertinent  language  towards  the  court,  or  any  of  the 
judges,  contained  in  a  petition  for  a  rehearing,  is  a  contempt  of  court 
State  y.  Keene,  11  L.  R.  601. 

3m  JSjgcdntt  Jtttoffntyt* 

Bringing  an  action  in  the  name  of  another  without  authority  is  a 
contempt,  and  if  the  nominal  plaintiff  be- non-suited,  an  attachment  will 
issue  against  the  person  who  brought  the  suit  for  costs. 

Butlerwortk  y.  Staffff,  3  Johns.  Cas.  8^1 ;  Howard  y.  Rawson,  3  Leigh,  733 ;  AsoiLt 
8  Cowen,  589.    See  DeBton  y.  Noyes,  6  Johns.  396r 

An  attorney  may  be  compelled  by  attadmient  to  perform  a  contract 
made  by  him  in  court,  in  relation  to  aa  action. 

Fsmald  y.  Ladd,  4  N.  H.  Rep.  370. 

Hasty  expressions  of  counsel  under  excitement  will  be  overlooked^ 
when  no  contempt  was  intended.  , 

St.  Clair  y.  Piatt,  Wright,  533. 

An  attachment  will  be  issued  against  aa  attorney  who  refuses  to  pay 
over  miMiey  which  he  has  received  for  his  client 

People  y.  Wilson,  5  Johns.  368;  Bohanon  y.  Peterson,  9  Wend..  503^  People  v. 
Smith,  3  Caines,  231 ;  Bohanon  y.  Washington,  3  M'Cord,  493. 

An  attorney,  who  in  an  application  foe  a  rehearing,  makes  use  of  in- 
decorous language  towards  the  court^  will  be  punished  for  a  contempt 

De  Armas*  case,  10  M.  R.  133, 158. 

4.  Jgaitui  WUnenet, 

An  attachment  will  be  granted  against  a  witness  who  positively  re- 
fuses to  obey  a  subpoena,  (a)  but  when  he  merely  disobeys  the  subpoena, 
a  rule  to  show  cause  why  an  attachment  should  not  issue  will  be  granted 
in  the  first  instance,  (b) 

M  Andrews  y.  Andrews,  3  Johns.  Cas.  109 ;  Colem.  Cas.  119 ;  (b)  Morris  y.  Ciael, 
1  Virg.  Cas.  333 ;  Jackson  y.  M«m,  9  Cames,  93. 

Before  an  attachment  can  be  issved  against  a  witness,  he  must  baire 
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been  regularly  served  with  a  subpoena,  (a)  unless  he  has  waived  the 

service,  (b)  • 

(a)  United  States  r.  Caldwell,  3  DbII.  334 ;  State  t.  Trambnll,  1  South.  139 ;  Peo- 
j^e  ▼.  VennUyea,  7  Cowen,  108 ;  {b)  Ferae  y«  Strome,  1  Yeatee,  303. 

And  an  affidavit  that  he  is  a  material  witness  will  be  required  before 
an  attachment  can  issue,  if  from  the  circumstances  it  appears  he  is  not 

Smitii  and  Ogdea'e  Trials  8,  90. 

When  a  party  gives  his  witness  leave  of  absence,  and  he  accord- 
ingly departs,  no  attachment  ought  to  be  issued  against  him,  and  if,  im- 
providently,  one  be  issued,  the  witness  will  be  discharged  at  the  cost  of 
the  party. 

State  y.  Nixon,  Wright,  763. 

A  witness  under  a  recognisance  to  appear  on  the  trial  of  a  capital 
cause,  who  fraudulently  absents  himself,  may  be  attached. 

Commonwealth  ▼.  Carter,  11  Pick.  977. 

A  member  of  congress  is  Uable  to  an  attachment  for  not  obeying  a 
subpoBna,  if  he  is  not  attending  a  session,  or  going  to  or  returning  from 
congress. 

Respablica  y.  Daane,  4  Yates,  347. 

When  a  witness  in  court  refuses  to  answer  questions  touching  his  in- 
terest in  the  cause,  he  may  be  committed  for  contempt 

Lott  y.  Borrell,  8  Rep.  Const.  Ct.  167. 

When  referees  under  a  rule  of  court  refuse  to  report,  they  may  be 
compelled  by  attachment 

Stafford  y.  Hesketh,  1  Wend.  71 ;  Thompson  y.  Parker,  3  Johns.  S60 ;  Comberiand 
y.  North  Yarmouth,  4  Greenl.  459. 

6.  Jgadnat  Printers  and  PvbUthert. 

An  attachment  was  granted  for  the  publication  in  a  newspaper  of 
remarks  which  had  a  tendency  to  prejudice  the  public  mind  in  relation 
to  the  merits  of  a  cause  depending  in  court,  and  to  corrupt  the  adminis- 
tration of  justice. 

Respablica  y.  Oswald,  1  Dall.  319.  This  i>ower  has  been  taken  away  from  the 
courts  of  Pennsylyania  by  an  act  of  the  legislature.  See  also,  Hollingsworth  y, 
Doane,  Wallace,  72;  Bronson's  case,  13  Johns  460;  Respablica  y.  Passmore, 
3  Yeates,  438. 

It  the  publication  appear  to  the  court  to  amount  to  a  contempt,  the 
denial  of  any  criminal  or  disrespectful  design  by  the  party,  will  not 
justify  him. 

People  y.  Freer,  1  Cames,  485,  518 ;  Territory  y.  Nugent,  1  M.  R.  103, 

But  when  the  facts  charged  amount  only  to  a  constructive  contempt, 
the  rule  is  different. 
People  V.  Few,  3  Johns.  290.0^ 

(B)  How  the  Person  against  whom  an  Attachment  is  granted  is  to  be  proceeded 

against,  and  how  discharged. 

Attachments  are  usually  granted  on  a  rule  to  show  cause,  unless 
the  offence  complained  of  be  of  a  flagrant  nature,  and  positively  sworn 
to ;  in  which  last  case  the  party  is  ordered  to  attend,  which  he  must  do 
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in  person ;  as  must  every  one  against  whom  an  attachment  is  granted; 
and  if  the  party  attending  the  court  upon  such  a  rule  to  answer  it,  or 
appearing  upon  an  attachment,  be  apparently  guilty,  the  court  in  discre- 
tion, on  consideration  of  the  nature  of  the  crime,  and  other  circum-. 
stances,  will  either  commit  him  immediately,  in  order  to  answer  inter- 
rogatories to  be  exhibited  against  him,  {a)  concerning  the  contempt  com- 
plained of,  or  will  suffer  him  to  enter  into  a  recognisance  to  answer  such 
interrogatories ;  which  if  they  be  not  exhibited  within  four  days,  the 
party  may  move  to  have  the  recognisance  discharged;  {b)  otherwise  he 
must  answer  them,  though  exhibited  after  the  four  days;  but  in  all 
cases,  if  he  fully  answer  them,  he  shaU  be  discharged  as  to  the  attach- 
ment, and  the  prosecutor  shall  be  left  to  proceed  against  him  for  the 
perjury,  (c)  if  he  thinks  fit ;  but  if  he  deny  part  of  the  contempts  only, 
and  corifess  other  part,  he  shall  not  be  discharged  as  to  those  denied,  but 
the  truth  of  them  shall  be  examined,  and  such  punishment  inflicted,  as 
from  the  whole  shall  appear  reasonable ;  and  if  his  answer  be  evasive 
as  to  any  material  part,  he  shall  be  punished  in  the  same  maimer  as  if 
he  had  confessed  it 

2  Hawk.  P.  C.  141 ;  Salk.  84,  pi.  3;  3  Jones,  178.  ^See  1  DaU.  219;  1  Johns. 
Cas.  31 ;  1  Caines,  518 ;  2  Caines,  333 ;  5  Johns.  Rep.  116 ;  5  Cowen,  41 ;  Wallace, 
78,  141 ;  1  Yeates,  l.^f  [The  court  will  never  grant  an  attachment  for  one  par^at 
the  suit  of  another,  where  the  affidavits  on  which  it  is  moved  for  are  sworn  before  the 
prosecutor's  agents.  Rex  v.  Wallace,  3  Term  R.  403.  (a)  But  he  cannot  come  in  and 
confess  the  contempt  till  after  the  interrogatories  are  filed,  unless  in  the  case  of  a  rescue, 
or  a  contempt  in  the  face  of  the  court.  Rex  v.  Edwards,  4  Buir.  2105 ;  1  Black.  R. 
637,  S.  G. ;  Rex  v.  Elkins,  1  Black.  R.  640.  0  (b)  And  the  party  is  entiUed  to  his  dis- 
charge on  the  quarto  4i^  post,  if  interrogatories  are  not  filed.  People  v.  Ten  Eyek^ 
2  Wendell,  617.8^  In  the  case  of  a  rescue,  however,  it  has  been  since  adjudged,  that 
he  must  answer  interrogatories,  if  the  prosecutor  insist  upon  it.  R.  v.  Jane  Horsley, 
5  Term  R.  362.  In  the  King's  Bench  me  interrogatories  must  be  signed  by  coonsd. 
Reg.  gen.  Mich.  1793,  5  Term  R.  474,  and  are  referred  to  the  master  of  the  Crown 
Office  to  examine  the  party  upon  them ;  and  he  is  to  report  to  the  court  whether  in  ood- 
tempt  or  not.  Ca.  temp.  Hardw.  239.  But  the  par^  msiy  demur  to  improper  intep- 
Togatories,  such  as  may  tend  to  convict  him  of  any  other  onence,  R.  v.  Barber,  1  Stia. 
444 ;  or  subject  him  to  a  penalty.  Ca.  temp.  Hardw.  239.  If  reported  in  contempt, 
he  immediately  receives  sentence,  unless  the  court,  by  consent,  waive  giving  judgment, 
and  order  the  recognisance  to  be  discharged,  Rex  v.  James  Wheeler,  3  Burr.  1256;  or 
the  Attorney-general  consent  that  he  may  be  continued  on  his  recognisance.  Rv. 
Bcardmore,  2  Burr.  797. — 1|  The  master's  report  that  he  is  in  contempt  is  concIusiTe ; 
and  when  he  is  brought  up  for  judgment,  the  contempt  cannot  be  denied,  but  only  miti* 
gated.  Coulson  v.  Graham,  2  Chitt.  R.  57.  But  in  the  Common  Pleas  the  prothoiKH 
tary's  report  is  not  conclusive  against  parties  who  have  been  put  to  answer  interrogato- 
ries before  him ;  but  they  may  except  to  the  report  on  any  material  point.  1  Bing.  972; 
8  Moo.  214,  S.  C,  and  lb.  322.|J  /0  Courts  of  record  have  exclusive  control  over 
charges  of  contempt,  and  their  decision  on  the  subject  is  conclusive.  State  v.  Tlptoo, 
1  Blackf.  166.gi^  It  is  not  usual  to  allow  costs  to  a  party  who  purges  himself  of  a  con- 
tempt which  he  is  charged  with :  bnt  where  the  charge  has  app^red  quite  groundless 
and  vexatious,  the  court  has  given  them.  R.  v.  Plunket,  3  Burr.  1329.  fi  See  People 
V.  Ten  Eyck,  2  Wendell,  617 ;  M'Dermot  v.  State,  5  Halsted,  63 ;  Butcher  v.  Coals, 
1  Dall.  3i0.2f  (e)  R.  v.  Yaughan,  Dougl.  516.  0 1  Dall.  328.  But  in  cases  of  a  con- 
tempt by  the  publication  of  a  libel,  the  mere  affidavit  of  the  defendant  that  he  had  do 
intention  of  offering  any  contempt  to  the  court,  will  not  screen  him  from  punishment, 
when  the  writing  clearly  amounts  to  a  libel.  Territory  v.  Nugent,  1  M.  R.  103 ;  Peo- 
ple V.  Freer,  1  Caines,  485,  518.0^  It  is  a  rule  of  Court  of  K.  B.,  ^at  Uie  mastei^s 
report  cannot  be  moved  for  on  the  last  day  of  term,  without  previous  leave  of  the  cooit, 
except  in  extraordinary  cases ;  and  there  must  be  always  a  personal  service  of  nodca. 
R.  V.  Wheeler,  1  Black.  R.  311.  But  attachments  for  non-payment  of  costs,  and  not 
returning  the  writ,  are  expressly  excepted  out  of  this  rule.     1  Bur.  651.] 

[By  a  rule  of  die  Court  of  K.  B.,  Easter,  34  G.  3,  it  is  orderedU 
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"That  in  future,  whenever  any  writ  of  attachment  shall  issue  in  order 
to  compel  any  person  to  answer  upon  interrogatories,  and  on  which 
judgment  shall  not  be  given  in  the  course  of  the  term,  the  name  of  the 
cause  shall  be  inserted  in  the  list  of  motions  appointed  to  come  on 
peremptorily  in  the  ensuing  term,  in  order  that  the  court  may  be  in- 
formed what  shall  have  been  done  in  prosecution  of  such  writ." 

In  Chancery,  if  a  corporation  is  in  contempt,  there  is  no  remedy  by 
way  of  proceeding  for  a  contempt  personally,  against  the  real  pajrties 
who  offend ;  but  the  mode  of  compulsion  is  by  sequestration.  At  law 
a  corporation  cannot  be  attached  for  contempt  in  their  corporate  cha- 
racter for  not  returning  a  writ  directed  to  them,  but  an  attachment  in 
the  nature  of  a  pone  is  the  proper  way  to  compel  an  appearance,  (a)  But 
where  a  mandamus  goes  to  a  corporate  body  to  compel  an  election, 
the  Court  of  B.  R.,  it  seems,  will  attach  the  individuals  who  refuse  to 
proceed  to  it] 

Rex  v.  Dr.  Windham,  Cowp.  377 ;  London  y.  Lynn,  1  H.  Black.  R.  308 ;  Bishop 
of  Chichester  v.  Harward,  1  Term  R.  652.]  0^^  ^^^  Mandamtu.^  /i  (a)  In  Warden 
▼.  Orange  County  Bank,  1  Wendell,  94,  a  rale  was  granted  on  the  cashier  of  the 
bank  to  pay  the  costs  taxed  in  the  case  against  the  oank,  or  show  cause  why  an 
attachment  should  not  issue  against  him.  But  afterwards,  on  the  cashier  showing 
cause  that  he  was  not  personally  responsible,  and  had  no  control  over  the  funds  of  the 
institation,  a  rule  was  granted  on  the  corporation  to  pay  the  costs  or  show  cause  why  a 
dittringtu  should  not  issue.     lb.  309.0^ 

iSThe  house  of  representatives  of  the  United  States  may  punish  per- 
sons who  are  not  members  for  contempt 

Anderson  ▼.  Dunn,  6  Wheat  204. 

The  power  to  attach  for  contempt  is  incident  to  courts  of  law  and 
equity. 

United  States  y.  Hudson,  7  Cranch,  32;  1  Burr's  Trial,  352;  Yates  y.  Lansing, 
9  Johns.  395;  S.  G.  6  Johns.  337;  S.  C.  4  Johns.  317;  Mariner  t.  Dyer,  2  Greem. 
165;  State  ▼.  Tipton,  1  Blackf.  166;  State  v.  White,  CharlU  136. 

A  contempt  of  an  inferior  jurisdiction,  not  of  record,  and  which  has 
not  general  power  to  fine  and  imprison,  imless  committed  in  the  pre- 
sence of  the  officer  and  punished  instantery  cannot  be  punished  by 
attachment ;  the  proper  remedy  is  an  indictment 

Lining-  ▼.  Bentham,  2  Bay,  1 ;  State  y.  Johnson,  2  Bay,  385 ;  Hollingsworth  y. 
Duane,  Wallace,  77.  In  Pennsylvania,  a  justice  cannot  attach  for  contempt.  Brooker 
y.  Commonwealth,  12  S.  &  R.  175;  and  see  State  y.  Applegate,  2  M^Coid,  110. 

The  Supreme  Court  of  the  United  States  cannot  attach  for  con- 
tempts conimitted  in  a  district  court  of  the  United  States ;  (a)  and  the 
Supreme  Court  of  Pennsylvania  has  not  the  power  to  punish  for  a  con- 
tempt to  the  process  of  the  Court  of  Common  Pleas,  {b) 

(a)  Tillinghast's  case,  4  Pet  108;  (b)  Penn  y.  Messenger,  1  Yeatas,  9. 
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An  attorney  is  one  set  in  the  place  of  another,  and  is  either  public, 
as  an  attorney  at  law,  whose  warrant  is  talis  ponit  loco  suo  talem  at- 
iornatum  ;  or  private,  who  has  authority  given  him  to  act  in  the  place 
and  stead  of  him  by  whom  he  is  delegated,  in  private  contracts  and 
agreements ;  which  authority  must  be  by  deed,  that  it  may  appear  that 
the  attorney  has  pursued  his  commission.  Of  this  all  persons  are  capa- 
ble, and  therefore  may  be  executed  by  monks,  infants,  feme  coverts, 
persons  attainted,  outlawed,  exconunimicated,  villains,  aliens,  &c. ;  for 
this  being  only  a  naked  authority,  the  execution  of  it  can  be  attended 
with  no  manner  of  prejudice  to  the  persons  under  such  incapacities  w 
disabilities,  or  to  any  other  person,  who  by  law  may  claim  any  interest 
of  such  disabled  persons  after  their  death. 

Co.  Lit  53;  8  Co.  58;  Hob.  9;  Roll.  R.  3.  Of  a  regporuaUa  and  his  power,  and 
how  disused  since  the  several  statutes  that  have  giYen  power  to  make  attorneys.  Vide 
Ca  Lit.  128,  a. 

But  the  person  {a)  here  treated  of  is  an  attorney  at  law,  who  is  ap- 
pointed to  prosecute  and  defend  for  his  client,  and  is  considered  as  an 
officer  belonging  to  the  courts  of  justice ;  concerning  whom  there  are 
several  statutes  and  resolutions. 

/8In  some  courts,  as  in  the  Supreme  Court  of  the  United  States,  advocates  are  divided 
into  counsellors  at  law,  and  attorneys.  The  business  of  attorneys  is  to  carry  on  tiie 
practieal  and  more  mechanical  parts  of  the  suit.  1  Kent  Com.  S07.  See  as  to  their 
powets,  7  Cranch,  45S ;  1  Pennsylv.  364 ;  3  Pennsylv.  74 ;  14  S.  &  R.  307 ;  16  S.  &  R. 
368. 0    (a)  For  private  attorneys,  vide  tit  Juthoriiy  and  Power, 

(A)  Of  admittiqg  Persoos  to  ac(  as  AtWmeys,  and  the  QualificatkniB  pecewiy 
for  such  Persons. 

(B)  Who  may  appear  by  Attorney,  and  in  what  Cases. 

(C)  Of  retaininfif  an  Attorney,  what  shall  be  ap  Appearance;  and  therein  of  the 
Warrant  ofAttomey. 

(D)  Of  the  Power  of  aix  Attorney,  when  appointed ;  and  tke  Regularity  of  his 
Proceedings. 

(E)  Of  the  Determination  of  his  Power;  and  herein  of  dismissing  or  changing 
him. 

(F)  Of  his  Feee  and  Disbursements,  and  the  Remedy  for  the  Recovery  oC 
them. 

(G)  Of  the  Privilegea  which  an  Attorney  has. 

(H)  Of  Offences  and  Misbehaviour  for  which  he  is  punishable ;  and  herein  of  tlie 
Form  of  the  Proceedings  against  him.  ^ 


(A)  Of  admitting  Persons  to  act  as  attorneys,  and  the  Qualifications  necessary  for  soA 

Persons. 

Before  the  statute  Westm.  2,  c.  10,  aU  attomejrs  were  made  by  letters 
patent  under  the  great  seal,  commanding  the  justices  to  admit  the  per- 
son to  be  an  attorney  to  such  an  one ;  since  which  there  have  been 
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(A)  Admission  and  Qaallfications  of  Attomeyd. 

several  (a)  statutes  and  rules  made  for  the  better  regulation  of  at- 
torneys. 

Vide  3  Inst  349,  377;  Co.  Lit.  138;  8  Co.  58;  3  Mod.  83.  When  first  of  record, 
Tide  statute  4  H.  4,  c.  18;  and  Roll.  R.  3.  (a)  3  E.  1,  c.  43,  which  see  explained 
9 Inst.  349 ;  6  Ed.  1,  c.  8,  explained  3  Inst.  311 ;  13  Ed.  1,  c.  10,  explained  3  Inst.  377; 
37  Ed.  1,  7  R.  2, 14,  3  H.  7, 1,  33  H.  8,  c.  3,  39  Eliz.  c.  5,  31  Eliz.  c.  10,  relating  to 
cases  in  which  persons  may  prosecute  or  defend  by  attorney.  By  the  4  H.  4,  c.  18,  are 
to  be  enrolled,  and  sworn  to  execute  their  office  truly.  By  the  1  H.  5,  c.  4,  no  under- 
sberiffto  practise  as  an  attorney.  83  H.  5,  c.  7.  For  restraining  the  number  of  attor- 
neys in  Norfolk,  Suffolk,  and  Norwich,  Tide  3  Inst.  350;  33  H.  8,  c.  30;  18  Eliz.  c.  14; 
4  Ann.  c.  16,  relating  to  the  filing  of  Trarrants  of  attorney.  By  the  3  Jac.  1,  c.  7,  are  to 
siffn  bills  of  fees,  and  produce  tickets  of  money  giTen  to  counsel ;  Tide  pottea^  letter 
(F),  190.  By  the  13  W.  3,  c.  6,  must  take  the  oaths.  By  the  13  G.  1,  c.  39,  made  per- 
petual ;  by  31  G.  3,  c.  3,  acting  as  an  attorney  after  a  oonyiction  for  forgery  or  peijuryy 
to  be  transported. 

By  the  2G.  2,  c.  23,  made  perpetual  by  30  G.  2,  c.  19,  §  75,  it  is 
enacted,  "That  no  person  from  and -after  the  first  day  of  December, 
1730,  who  was  not  duly  admitted  as  an  attorney  pursuant  to  the  direc- 
tions of  the  statute,  shall  be  permitted  to  act  as  an  attorney,  or  to  sue 
out  any  writ  or  process,  or  to  commence,  carry  on,  or  defend  any  acti6n 
or  actions,  or  any  proceedings,  either  before  or  after  judgment  obtained^ 
in  the  name  or  names  of  any  other  person  or  persons,  in  any  of  his  ma- 
jesty's courts  of  record,  unless  such  person  shall  have  been  bound,  by 
contract  in  writing,  to  serve  as  a  clerk,  for  and  during  the  space  of  five 
years,  to  an  attorney  duly  and  legally  sworn  and  admitted ;  and  Unless 
such  person  shall  have  continued  in  such  service  during  the  said  term 
of  five  years ;  (6)  and  unless  such  person  shall  be  allowed  of,  admitted, 
and  enrolled  by  a  judge  of  the  said  courts,  and  shall  have  taken  the  fol- 
lowing oath  :  ly  ABydo  swear ^  that  I  will  truly  and  honestly  demean 
fnyself  in  the  practice  of  an  attorney,  according  to  the  best  of  my 
knowledge  and  ability.   And  in  case  any  person  shall  in  his  own  name, 
or  in  the  name  of  any  other  person,  sue  out  any  writ  or  process,  or  com- 
mence, prosecute,  or  defend  any  action  or  suit,  or  any  proce^lings  in 
afty  of  the  courts  of  law  or  equity,  as  an  attorney  or  soHcitor,  for  or  in 
expectation  of  any  gain,  fee,  or  reward,  without  being  admitted  and  en- 
rolled :(c)  every  such  person  for  every  such  offence  shall  forfeit  and  pay 
&0L  to  the  use  of  such  person  as  shall  prosecute  him  for  the  said  offence, 
and  is  hereby  incapable  to  maintain  any  action  or  suit  in  any^court  in 
law  or  equity,  for  any  fee,  reward,  or  disbursements,  on  account  of  prose«- 
cuting,  carrying  on,  or  defending  any  such  action^  suit,  or  proceedii^  \{d) 
and  that  no  attorney  or  solicitor  shall  have  more  than  two  clerks  at  a 
time,  except  the  prothonotaries  and  secondary  of  the  King's  Bench,  who 
may  have  three  clerks.    Also  a  sworn  attorney,  suffering  any  to  act  in 
his  name,  shall  himself  be  disabled  to  act  in  any  court,  and  his  admit- 
tance into  any  court  shall  from  thenceforth  cease  and  be  void :  Pro- 
vided, (c)  that  an  attorney  or  solicitor  sworn  in  any  one  court  may,  by 
the  consent  of  an  attorney  or  solicitor  sworn  in  any  other  court,  which 
consent  must  appear  in  writing,  signed  by  the  attorney  or  solicitor,  in 
the  name  of  such  attorney  sue  any  writ,  process,  or  commence,  carry 
on,  prosecute,  or  defend  any  action  or  actions,  or  any  other  proceedings 
in  such  court,  notwithstanding  such  person  is  not  sworn  or  admitted  to 
be  an  attorney  of  such  court." 

.  Vide  the  statate,  and  the  same  danses  with  rmeet  to  solicitors  praotisingf  m  eonrts 
of  equity ;  and  33  G.  3,  c.  36, }  16,  whereby  solieitoTS  may  be  admitted  attonieys  wklw 
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oat  stamp  or  fee.  [But  attorney  of  B.  R.  cannot  be  admitted  of  C.  B.  widiont  a  new 
stamp,  bames,  38.  J  ||  (b)  But  see  2  Black.  R.  734,  957,  where  attorneys  were  admit- 
ted by  the  C.  B.,  under  special  circumstances,  though  they  had  not  regularly  senred  the 
whole  term  of  five  years  under  the  original  articles ;  and  see  1  ChitU  R.  566 ;  1  Dow. 

6  Ry.  14.  An  articled  clerk,  who  had  served  two  years  and  a  half,  and  then  been  pre- 
vented by  illness  from  attending  to  business,  but  who  had  attended  as  much  as  his 
health  allowed,  was  admitted.  Ex  parte  Matthews,  1  Bam.  &  Adolph.  160.||  Taking 
a  turnkey  for  an  articled  clerk  disallowed,  and  the  articles  cancelled.  Burr.  Rep.  291, 
Fraser's  case,  f  An  articled  clerk  had  held  the  office  of  surveyor  of  taxes  during  the 
term  of  his  clerkship ;  and  on  affidavit  it  appeared  that  out  of  the  five  years  of  nominal 
«ervice  with  the  attorney,  three  (on  a  computation)  had  been  spent  m  actual  serrioe 
with  him.  He  afterwards  bound  himself  to  a  second  attorney,  and  served  him  for  two 
years.  But  it  was  held,  that  his  service  under  Ihe  first  articles  could  not  be  coupled 
-with  his  service  under  the  second.  Ex  parte  Peter  Taylor,  4  Bam.  &  C.  341 ;  6  Dow.  & 
Ry ,  428 ;  and  see  5  Bam.  &  A.  638.||  (e)  A  solicitor  in  Chancery  may  practise  in  the 
equity  side  of  the  Exchequer  without  being  admitted  a  solicitor  in  that  court.  Meadow- 
croft  V.  Holbrooke,  1  H.  Black.  R.  50.  j|  But  a  solicitor  in  the  equity  side  of  the  Court 
of  Exchequer  is  not  entitled  to  practise  in  the  Cojirt  of  Chancery ;  and  if  he  does,  can- 
not maintain  an  action  for  the  amount  of  his  bill.  And  aemblt^  that  a  solicitor  of  the 
Court  of  Chancery  cannot,  by  writing,  authorise  a  solicitor  of  the  Excheqaer  to  practise 
there  in  his  name.  Vincent  v.  Holt,  4  Taunt.  452.  But  an  attontey  of  the  K.  B.,  though 
be  should  not  be  at  the  time  a  solicitor  in  Chancery,  may  recover  for  business  done  in 
the  suing  out  a  commission  of  bankrapt;  for  this  issues  out  of  the  common  law  side  of 
the  Court  of  Chancery,  and  the  petition  does  not  require  any  attorney's  name.  Wilkin- 
son V.  Diggell,  1  Bam.  &  C.  158 ;  2  Dow.  &  Ry.  302.    ((f)  2  G.  2,  c.  23,  $  24 ;  and  see 

7  Moo.  54 ;  3  Bro.  &  Bing.  241,  S.  C.||  {e)  Attorney  who  gives  another  leave  to  prae- 
tfise  in  his  name,  is  answerable  for  what  he  does  in  his  name.   1^  Mod.  656. 

[By  12  6.  2,  c.  13,  §  7,  none  but  regular  attorneys  shall  act  in  Ae 
eounty  courts,  under  a  penalty  of  20/. 

By  the  same,  §  8,  Quakers  may  be  admitted  upon  their  affinnation. 

By  22  6.  2,  c.  46,  §  34.    An  affidavit  of  the  actual  execution  of  the 

articles  of  clerkship  shall  be  made  and  filed  within  three  months  by  the 

master  and  clerk,  and  none  shall  be  admitted  before  such  affidavit  shall 

he  produced  and  read  in  open  court    §  10.  Affidavit  shall  be  made  by 

the  clerk  or  master  of  actual  service  with  such  master  or  his  agent  for 

the  term  of  five  years,  {a)   §  7.  None  shall  take  or  retain  any  clerk  after 

discontinuing  business. 

H  {a)  By  this  statute  it  is  necessary  that  a  clerk  should  actually  serve  ^'ve  years  undor 
articles.  Therefore  where  a  clerk  had  served  part  of  his  time  with  a  master  who  left 
the  country,  and  before  Ms  articles  were  assigned  to  another  master  an  interval  of  ten 
months  had  elapsed,  during  which  he  was  not  serving  under  articles,  but  under  the 
assignment  he  served  the  remainder  of  the  time  specified,  the  court  would  not  allow  him 
to  be  admitted  till  he  had  served  out  the  ten  months  under  new  articles.  Ex  parte 
Rowle,  8  Chitt.  R.  61.  And  it  has  been  faolden,  that  the  statate  is  not  complied  with 
by  the  cleric's  serving  part  of  the  time  with  another  attorney,  though  with  his  master's 
consent,  and  the  rest  of  the  time  with  his  master.  7  Term  K.  456 ;  but  see  2  Black.  R. 
764.  And  where  a  clerk  to  an  attorney  held,  during  the  whole  time  for  which  he  was 
bound,  the  office  of  surveyor  of  taxes  under  the  crown,  it  was  held  that  he  could  not  be 
considered  as  serving  his  whole  time  and  term  in  the  business  of  an  attorney  within  the 
act ;  and  on  this  ground  he  was  struck  off  the  roll  after  he  had  been  admitted,  in  re 
Taylor,  5  Bam.  &  A.  538.  In  this  case  the  clerk  afterwards  bound  himself  to  another 
attorney,  and  served  hint  for  two  years,  at  the  expiration  of  which  time  he  was  again 
admitted  an  attorney  upon  an  affidavit,  stating  that  for  more  than  three  of  the  five  years 
for  which  he  was  originally  bound  his  service  had  been  etven  to  the  attomov  to  whom 
he  was  articled ;  anf  on  moving  to  strike  him  off  the  rou,  it  was  held  that  his  serviee 
under  the  first  articles  could  ^otoe  coupled  with  his  service  under  the  second,  so  as  to 
entitle  him  to  be  admitted.  In  re  Taylor,  4  Barn.  &  C.  341 ;  6  Dow.  &  Ry.  429.  But 
the  0.  B.  refused  to  strike  »!  attorney  off  the  roll  on  affidavit,  stating  that  he  had  nod 
served  a  regular  clerkship,  as  he  had  been  o|>posed  on  the  same  ground  at  the  time  he 
was  admitted,  and  no  misoonduet  or  malpractice  had  been  impolad  lo  him  aabsequenUj- 
to  his  admission.    In.re  Page,  1  Bmg»  .R.  160 ;  7  Moo.  572.| 
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§  10.  A  clerky  in  case  of  his  master  dying,  or  discontinuing  business, 
or  of  his  being  discharged^  if  he  serves  the  residue  of  his  time,  in  the 
manner  prescribed  by  the  act,  to  another,  and  makes  the  proper  affidavits, 
may  be  admitted. 

I  As  to  the  stamp-daty  on  subsequent  articleB  where  the  master  dies,  see  34  6.  3,  o* 
14,  $  5;  48  G.  3,  c  149,  $  10;  55  G.  3, c.  184,  ached,  part  1. 0 

II  An  articled  clerk  having  served  part  of  his  clerkship  with  an  attor- 
ney who  died  before  the  expiration  of  his  term,  is,  it  seems,  at  liberty, 
even  after  an  interval  of  six  years,  to  serve  the  remainder  of  his  clerk- 
ship with  another  attorney,  with  a  view  to  admittance.  And  the  Court 
of  King's  Bench  granted  a  rule  to  discharge  an  articled  clerk,  where  the 
attorney  to  whom  he  was  bound  had  become  bankrupt  and  absconded ; 
and  directed  the  rule  to  be  served  at  the  last  place  of  abode  of  the 
attorney,  and  on  the  clerk  to  the  commission  of  bankruptcy,  and  to  be 
stuck  up  in  the  King's  Bench  office. 

1  Dow.  &  Ry.  14 ;  1  Chitt.  R.  558,  in  notUg  3  lb.  62,  S.  C. 

This  court  has  also  a  summary  jurisdiction  over  matters  in  difference 
between  attorneys  and  their  clerks ;  and  therefore  where  a  clerk  had 
misconducted  himself,  and  left  the  service  of  the  attorney  to  whom  he 
was  articled  at  the  end  of  a  year  and  a  half,  and  the  latter  refused  to 
take  him  back,  in  consequence  of  his  previous  misconduct,  the  court  re- 
ferred it  to  the  master,  who  decided  that  a  portion  of  the  premium  should 
be  returned ;  and  this  decision  was  confirmed  by  the  court,  though  the 
point  in  question  had  been  decided  otherwise  in  a  suit  in  the  Exchequer. 
But  the  court  refused  to  compel  an  attorney  to  execute  an  assignment  of 
articles  of  clerkship  where  the  clerk  had  been  guilty  of  criminal  conver- 
sation with  the  attorney's  wife,  even  though  the  attorney  had  promised 
to  assign  him  over. 

3  Bam.  &  A.  257 ;  1  Chitt  R.  694 ;  Tidd,  68,  (9th  ed.)|| 

By  22  G.  2,  c.  46,  §  16, 17.  Sworn  clerks  in  Chancery,  or  their  clerks 
bound  and  actually  serving  for  five  years,  or  being  admitted  and  serving 
as  a  waiting  clerk  the  last  two  years,  may  be  admitted  solicitors ;  and 
so  if  their  masters  die,  and  they  serve  under  articles  with  others. 

§  18.  No  sworn  clerk  to  have  more  than  two  clerks. 

§  19.  This  act  not  to  extend  to  the  officers  in  the  king's  remem- 
brancers, treasurer's  remembrancers,  pipe  office,  or  office  of  pleas  in  the 
Exchequer. 

§11.  Attorneys  acting  as  agents  for  unqualified  persons,  or  permitting 
them  to  use  their  names,  to  be  struck  off  the  roll,  and  committed  to  pri* 
son  for  any  time  not  exceeding  one  year,  (a) 

0  (a)  Where  an  attorney  had  permitted  a  certificated  conyeyancer  to  conduct  his  husi- 
nesfl  in  the  joint  names  of  the  two,  this  was  held  to  be  within  the  meaning  of  this 
flection  ;  and  the  attorney  was  consequently  struck  off  the  rolls,  and  the  clerk  committed 
to  piiaon  for  a  month.    1  Bam.  &  G.  270.  || 

§  13.  None  shall  act  as  attorneys  at  the  sessions  who  have  not  been 
admitted  according  to  2  6.  2,  c.  23,  under  a  penalty  of  50/.,  with  treble 
costs ;  and  attorneys  suffering  such  persons  to  practise  in  their  names 
shall  incur  the  like  penalty. 

§  1 5.  The  attorneys  of  the  duchy  court  of  Lancaster,  or  of  the  great 
sessions  in  Wales,  or  of  the  counties  palatine  of  Chester,  Lancaster,  and 
Purham^  acting  within  their  respective  jurisdictions,  are  exempted. 
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§  14.  No  clerk  of  the  peace  or  his  deputy,  or  under-^eriff  or  his 
deputy,  shall  act  as  attomeyB  at  the  sessions  for  the  county,  &.C.,  where 
they  shall  execute  such  offices,  under  the  like  penalty  of  50/. 

II  By  49  G.  3,  c.  28,  §  1,  a  service  of  five  years  as  clerk  to  one  of  the 
regiilarly  appointed  clerks  of  the  king's  coroner  and  attorney  in  the 
Court  of  King's  Bench,  entitles  the  person  so  having  served  to  be 
admitted  and  practise  as  an  attorney. 

Also,  by  I  &  2  G.  4,  c<  46,  §  1,  (as  amended  by  3  G.  4,  c.  16,)  persons 
who  at  the  time  of  being  articled  have  taken  the  degree  of  bachelor  of 
arts  or  bachelor  of  law  in  the  universities  of  Oxford,  Cambridge,  or 
Dublin,  may  be  admitted  to  practise  as  attomevs,  after  three  years' 
bimAJide  service  as  clerks ;  provided  the  degree  of  bachelor  of  arts  have 
been  taken  within  six  years,  and  that  of  bachelor  of  law  within  ei^t 
years,  ailer  matriculation,  and  provided  also  that  four  years  have  not 
elapsed  between  the  time  of  talong  the  degree  and  that  of  entering  into 
articles. 

And  by  §  2,  if  any  person  bound  by  contract  in  writing  to  serve  as 
clerk  for  five  years  shall,  bonA  fide,  be  a  pupil  to  a  barrister,  or  certifi- 
cated special  pleader  in  England  or  Ireland  for  one  year,  he  may  be 
admitted  an  attorney  or  solicitor  in  like  manner  as  now  done  where  the 
clerk  has  served  part  of  the  term  of  his  clerkship  with  the  agent  of  the 
'  person  to  whom  he  is  bound. 

The  statute  34  6.  3,  c.  14,  §  2,  requires  that  the  indentures  of  an 
attorney's  clerkship  shall  be  enrolled  or  registered  with  the  proper  officer 
of  the  court,  together  with  an  affidavit  of  the  time  of  executwg  the  same, 
before  the  clerk  shall  be  admitted  to  practise  as  an  attorney ;  and  enacts, 
that  unless  the  indentures  are  enrolled  or  registered  within  six  months 
next  after  execution,  together  with  the  affidavit  of  the  time  of  execution, 
the  service  shall  be  deemed  to  commence  from  the  time  of  enrolment  or 
registry  only. 

Where  the  original  articles  of  clerkship  were  lost,  the  Court  of  K.  B.,  on  motioii, 
Ofdeied  that  the  master  should  bo  at  liberty  to  enrol  a  copy  of  them.  Ex  parte  Claike, 
Z  Bam.  &  A.  610.  But  where  the  indentares  had  been  sentirom  the  country  to  be  en- 
rolled, and  after  the  clerkship  had  been  served,  no  trace  of  the  indentures  could  be  dift* 
coTored  in  the  master^s  office,  the  court  refused  to  admit  the  clerk,  or  suffer  the  counter- 
part of  the  articles  to  be  enrolled  nunc  pro  tunc  s  though  eridence  was  offered  that,  at 
the  time  of  the  supposed  enrolment,  the  fees  for  the  enrolment  were  actually  paid  at  the 
proper  office.    Ex  parte  Pilgrim^  1  Bam.  &  C«  S64. 

The  certificates  of  attorneys  were  first  introduced  by  the  35  6.  3,  c 
80 ;  and  now,  by  37  G.  3,  c  90,  every  person  admitted,  sworn,  and  en- 
rolled a  solicitor  or  attorney,  &c.,  in  any  of  his  majesty's  courts  at  AVest- 
minster,  &c,  or  in  any  other  court  in  England  holding  pleas,  where  the 
debt  or  damage  shall  amount  to  40^.  or  more,  shall  annually,  bet^ireen 
the  first  day  of  November  and  the  end  of  Michaelmas  term  then  next 
following,  [altered  hy  54  G.  3,  c.  144,  §  13,  to  **  between  the  15tli  day 
of  November  and  the  16th  day  of  December  in  each  year,"]  during  snch 
time  as  he  shall  continue  so  to  practise  in  any  of  the  said  courts^  or  be- 
fore such  person  shall  conmience,  carry  on,  or  defend  any  action  or  suit, 
or  any  proceedings  whatsoever,  in  any  of  the  said  courts,  deliver  in  to 
the  commissioners  of  the  stamp  duties,  or  to  their  officer  appointed  for 
that  purpose,  at  the  head  office  of  stamps  in  Middlesex,  a  paper  or  note 
in  writing,  containing  the  name  and  usual  place  of  residence  of  such 
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person;  and  thereupon  and  upon  payment  of  the  duties,  according  to 
.  the  place  of  his  residence,  every  such  person  shall  be  entitled  to  a  certi- 
ficate, duly  stamped,  to  denote  the  payment  of  the  said  duties ;  which 
certificate  the  said  commissioners  shall  cause  to  be  immediately  issued, 
under  the  hand  and  name  of  the  proper  officer,  in  such  form  as  they 
shall  devise. 

These  duties,  as  fixed  by  the  last  stamp  act,  (a)  are,  where' the  attorney 
resides  in  London,  or  within  the  limits  of  the  twopenny  post,  12/.  if  he 
have  been  admitted  three  years,  and  6/.  if  not  admitted  so  long ;  if  he 
reside  elsewhere  8/.,  if  he  have  been  admitted  three  years,  and  4/.  if  not 
so  long. 

(a)  55  G.  3,  c.  184,  ached,  part  1 ;  and  for  the  fonner  duties,  see  44  6. 3,  o.  98,8elied* 
(A);  48  6.  3,  c.  149,  ached,  part  1, 

By  5  27  of  the  above  cited  37  G.  3,  a  90,  every  certificate  shall  be 
entered  in  one  of  the  courts  in  which  the  person  described  therein  shall 
be  admitted,  and  enrolled  with  the  respective  officer  or  officers  (6)  of  the 
said  courts  appointed  by  the  25  G.  3,  c.  80,  to  grant  certificates  of  enrol- 
ment or  admission,  within  the  time  therein  before  prescribed,  or  before 
such  person  shall  be  permitted  to  practise  as  aforesaid ;  and  the  said 
respective  officers  shall  from  time  to  time,  upon  payment  of  the  sum  of 
1^.,  enter  in  alphabetical  order  the  names  of  the  persons  described  in 
such  respective  certificates,  together  with  the  places  of  such  their  resi- 
dence as  aforesaid,  and  the  respective  dates  of  such  certificates,  in  books 
or  rolls  to  be  prepared  for  that  purpose ;  to  which  books  or  roUs  in  the 
said  courts  respectively  aU  persons  shall  and  may,  at  reasonable  times, 
have  free  access,  without  fee  or  reward. 

(6)  See  3  G.  3,  c.  33,  $  18. 

^y  §  30,  any  person  practising  as  an  attorney  without  obtaining  a 
certificate,  or  delivering  in  a  false  place  of  residence,  to  evade  the  pay- 
ment of  the  higher  duties,  shall  forfeit  50/.,  and  be  made  incapable  of 
inaintaining  an  action  for  business  done. 

And  by  §  90,  any  attorney  neglecting  to  take  out  his  certificate  for 
the  space  of  one  whole  year,  shall  be  thenceforth  incapable  of  practising 
either  in  his  own  name  or  that  of  any  other  person ;  and  his  admission 
shall  be  void.  He  may,  however,  be  re-admitted  on  payment  of  the 
arrears,  and  such  penalty  as  the  court  shall  think  proper  to  impose. 

7  G.  4,  c.  44,  §  3.  Acts  of  indenmity  are  occasionally  passed  to  re- 
lieve attorneys  who  have  neglected  to  take  out  their  certificate  in  due 
time. 

A  common  informer  may  recover  the  penalties  for  non-observance  of 
the  provisions  of  this  statute,  though  no  such  power  is  expressly  given 
to  him. 

DaTis  ▼.  Edmonson,  3  Bos.  &  P.  383 ;  and  see  1  New  R.  345 ;  ted  vide  2  East,  569, 
tontrd. 

And  if  an  attorney  be  in  partnership  with  another,  and  they  carry 
on  their  business  together,  and  their  joint  names  are  put  on  papers  on 
causes  in  their  ofiice,  either  of  them  is  liable  to  the  penalties  of  the  last- 
mentioned  act  for  practising  as  an  attorney  without  entering  his  certifi- 
cate, though  it  do  not  appear  that  one  of  them  had  any  profit  or  ad- 
vantage from  the  suit  for  which  the  qui  tarn  action  is  brought ;  the 
caosequence  is  that  two  attorneys  or  proctors  cannot  be  sued  together 
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as  for  one  offence  in  practising,  without  having  obtained  and  entered 
their  certificate. 

4  Esp.  Ca.  14;  1  New  R.  345;  Mdyide  d  East,  569. 

It  has  likewise  been  determined  that  the  certificate  act  does  not  ex- 
tend to  the  county  court,  though  an  attorney  prosecute  a  suit  there  by 
writ  of  justides  for  more  than  forty  shillings. 

6  Term  R.  663.  ^ 

As  a  further  inducement  for  attorneys  to  take  out  their  certificates, 
it  is  enacted  by  the  statute  above  cited,  37  G.  3,  c.  90,  §  31,  that  "every 
person  admitted,  sworn,  and  enrolled  in  any  of  tne  courts  therein 
mentioned,  who  shall  neglect  to  obtain  his  certificate  thereof,  in  the 
manner  before  directed,  for  the  space  of  one  whole  year,  shall  from 
thenceforth  be  incapable  of  practising  in  his  own  name,  or  in  the  name 
of  any  other  person,  in  any  of  the  said  courts,  by  virtue  of  such  admis- 
sion, entry,  and  enrolment ;  and  the  admission,  entry,  and  enrolment  of 
such  person  in  any. of  the  said  courts  shall  from  thenceforth  be  null  and 
void.    Provided  always,  that  nothing  therein  before  contained  shall  be 
construed  to  prevent  any  of  the  said  coiu-ts  from  re-admitting  such  per- 
son, on  payment  to  the  commissioners  of  the  duty  accrued  since  the  ex- 
piration of  the  last  certificate  obtained  by  such  person,  cmd  suchJurther 
sum  of  money  by  way  of  penalty  as  the  said  court  shall  think  fit  to 
order  and  direct."  (a)     On  the  above  statute  it  has  been  holden,  in  the 
Conmion  Pleas,  that  where  a  person  is  admitted  an  attorney,  and  omits 
to  take  out  his  certificate  within  the  year,  he  must  be  re-admitted  before 
he  can  practise,  though  he  should  never  have  practised  on  his  former 
admission,  {b)    And,  in  the  King's  Bench,  where  an  attorney  has  dis- 
continued to  practise  after  the  expiration  of  his  certificate,  though  in 
consequence  of  pecuniary  difficulties  and  illness,  (c)  or  absence  abroad,  (ciQ 
a  term's  notice  must  be  stuck  up  and  entered  at  the  judge's  chambers 
for  the  purpose  of  re-admitting  him,  in  like  manner  as  upon  an  original 
admission,  (c)    But  where  an  attorney  continued  to  practise  after  the 
expiration  of  his  certificate  through  the  inadvertence  or  misconduct 
of  his  agent  or  clerk,  in  neglecting  to  get  it  renewed,  the  court,  on  an 
affidavit  of  the  circumstances,  will  re-admit  him  without  giving  a  term's 
notice,  {g)    And  where  the  certificate  of  an  attorney  of  the  Common 
Pleas  had  been,  through  the  mistake  of  his  agent,  filed  in  the  King's 
Bench,  where  he  was  not  admitted  for  four  successive  yesurs,  such  certi- 
ficate was  allowed  to  be  entered  and  filed  in  the  Conunon  Plea^,  on 
notice  of  the  application  being  given  to  the  stamp  office.  (A)     Where 
a  term's  notice  was  necessary,  and  the  party  intending  to  apply  to  be 
re-admitted  on  the  roll  affixed  his  notice  outside  the  Court  of  King's 
Bench  in  the  morning  before  the  sitting  of  the  court,  on  the  first  day  of 
the  term,  of  which  the  notice  was  intended  to  be  given,  this  was  holden 
to  be  a  sufficient  compliance  with  the  rule.  {%) 

{a\  For  the  evidence,  in  an  action  by  an  attorney  for  his  fees,  as  to  his  not  haTin|r  been 
T&^amitted,  after  neglecting  to  take  out  his  certificate,  see  5  Bam.  &  C.  38 ;  7  Dow.  & 
Ry.  513,  S.  C.    (6)6  Taunt.  406;   2  Marsh.  123,  S.  C;  and  see  1  Chitt.  R.  7 


In  the  Court  of  King's  Bench  it  is.  a  rule,  that  where  an  agent  env 
ployed  to  take  out  an  attorney's  annual  certificate  has  neglected  to  do 
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•80,  and  (he  attorney  has,  from  ignorance  of  the  fact,  continued  to  prac- 
tise, the  court  will  only  allow  him  to  be  re-admitted  upon  payment  of  a 
fine,  with  the  arrears  of  duty,  (a)     But  attorneys  have  been  re-admitted 
in  that  court  without  paying  any  fine  or  arrears,  on  making  it  appear 
that  they  never  practised,  (6)  or  had  discontinued  practice  after  their  last 
certificate  expired,  (c)  or  that  they  were  prevented  practising  by  ill- 
ness, (flf)  or  by  being  reduced  to  the  situation  of  a  clerk ;(«)  and  the  dis- 
tinction is  said  to  be  this, — that  where  the  party  has  been  practising  in 
the  intenral,  he  must  pay  the  arrears  of  duty ;  but  not  so  where  he  has 
not  practised.  (^)     So,  in  the  Common  Pleas,  an  attorney  who  had 
ceased  to  practise  after  the  passing  of  the  25  G.  3,  c.  80,  and  before  the 
operation  of  the  37  G.  3,  c.  90,  §  31,  had  commenced,  was  re-admitted, 
without  paying  any  penalties  or  arrears  of  duty.  (A)     And,  in  a  late 
case,(i)  an  attorney  who  had  ceased  to  practise  six  years,  was  re-admit- 
ted in  that  court  on  payment  of  a  nominal  fine,  without  the  arrears  of 
duty;  on  an  affidavit,  stating  that  he  had  discontinued  to  practise,  on 
accoimt  of  his  afiairs  having  become  embarrassed,  that  he  had  not  prac- 
tised in  the  interval,  and  that  no  misconduct  could  be  imputed  to  him  in 
his  chsiracter  of  an  attorney.  || 

a)  4  Bam.  &  Aid.  90.    For  the  form  of  an  affidavit  of  admission  on  the  above  ground, 
i  the  rule  of  court  thereon,  see  Tidd,  Append,  ch.  3,  $  15, 16;  (6)  I  Chitt.  R.  729 ; 
(0  2  Dow.  &  Ry.  38 ;  ((/)  1  Chitt.  R.  101,  692 ;  (e)  2  Bam.  &  Aid.  314 ;  1  Chitt.  R 
102,  S.  C. ;  and  see  lb.  692 ;  1  Lee's  Prac.  Diet  (2d  edit.,)  333,  334,  n. ;  2  Marsh 
183 ;  (g)  2  Dow.  &  R.  239,  per  Abbott,  C.  J. ;  (i)  2  Taunt  398 ;  (i)  7  Moore,  410 ; 
1  Bing.  91,  S.  C. ;  and  see  7  Moore,  493,  495. 

By  a  rule  of  the  Court  of  King's  Bench,  Tr.  31  G.  3,  (in  aid  and  fur- 
therance of  the  dispositions  of  the  legislature  manifested  in  the  above 
acts,)  it  is  ordered,  "  That,  from  and  after  the  last  day  of  Michaehnas 
term  then  next  ensuing,  no  attorney,  who  shall  be  retained  or  employed 
as  a  writer  or  clerk  by  any  other  attorney,  shall,  during  the  time  of  such 
employ,  take  or  have  any  clerk  under  articles ;  and  that  no  service  to 
any  such  attorney  under  articles  during  the  time  that  such  attorney  shall 
be  so  employed  by  any  other  attorney  shall  be  deemed  good  service. 
And  it  is  further  ordered,  that,  from  and  after  the  same  last  day  of  Mi- 
chaelmas term,  no  person  who  shall  enter  into  articles  with  an  attorney 
or  attorneys,  shall  be  at  liberty  to  serve  the  agent  or  agents  of  such 
attorney  or  attorneys,  under  such  articles,  for  a  longer  time  than  one 
year  of  his  clerkship,  and  that  any  such  service  to  an  agent  or  agents 
beyond  that  time  shall  not  be  deemed  good  service.     And  to  the  intent 
that  better  information  may  be  obtained  touching  the  fitness  and  qualifi- 
cations of  persons  applying  to  be  admitted  attorneys,  it  is  further  ordered, 
that,  from  and  after  the  same,  &c.,  every  person  who  shall  apply  for 
admission  as  an  attorney  in  that  court,  and  who  shall  not  have  been 
admitted  an  attorney  or  solicitor  of  any  other  court,  shall,  for  the  space 
of  one  full  term,  prev^ious  to  the  term  in  which  such  person  shall  apply 
to  be  admitted,  cause  his  name  and  place  of  abode,  and  also  the  name 
or  names,  and  place  or  places  of  abode  of  the  attorney  or  attorneys  to 
whom  he  shall  have  been  articled,  written  in  legible  characters,  to  be 
affixed  on.  the  outside  of  the  Court  of  King's  Bench,  in  such  place  as 
public  notices  are  usually  affixed,  and  also  in  some  conspicuous  place  in 
the  chambers  (Ar)  of  each  of  the  judges  of  that  court,  and  in  the  King's 
Bench  office ;  and  that  no  person  who  shall  not  have  regufarly  com 
Vol..  1.— 61  2  S  ' 
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plied  with  this  order  shall  in  future  be  admitted  an  attomly  of  that 
court." 

This  rule  has  been  since  adopted  by  the  Court  of  G.  P.  (k)  But  instead  of  fixing  op 
his  name  and  place  of  abode  in  the  judge^s  chambers,  it  is  ordered  by  a  subsequent  rule, 
Tr.  33  G.  3,  that  he  shall  enter,  or  cause  to  be  entered,  in  a  book  to  be  kept  for  that 
purpose  at  each  of  the  judge's  chambers  of  that  court,  his  name  and  place  of  abode,  and 
also  the  name  and  place  of  abode  of  the  attorney  or  attomeys,  to  wtiom  he  shall  hate 
been  articled ;  and  that  no  person  who  shall  not  have  complied  with  this  rule  shall  in 
future  be  admitted  an  attorney. 

As  a  further  means  of  reducing  the  number  of  this  body  of  men,  by 
Stat.  34  G.  3,  c.  14,  the  legislature  have  imposed  a  duty  of  100/.  ||by  55 
6.  3,  c  184,  raised  to  120/.  ||  upon  every  contract  in  writing,  to  serve  as 
a  clerk,  in  order  to  admission  as  a  solicitor  or  attorney  in  any  court  at 
Westmiuster,  and  a  duty  of  50/.  ||  by  55  G.  3,  c.  104, 60/.  ||  upon  every  such 
contract,  in  order  to  admission  into  any  court  of  great  sessions  in  Wales, 
Chester,  Lancaster,  or  Durham,  or  in  any  Court  of  Record  in  England 
holding  pleas,  where  the  debt  shall  amount  to  forty  shillings.  And  §  2,  no 
clerk  can  be  admitted  unless  the  indenture  or  writing  containing  the  ccm- 
tract  be  enrolled,  together  with  an  affidavit  of  the  due  execution  thereof 
in  the  court  in  which  such  clerk  proposes  to  be  admitted,  within  sii 
months  next  after  the  execution  diereof ;  and  in  default  of  enrolment 
within  that  time,  the  service  shall  be  deemed  to  commence  from  the 
time  of  the  enrolment,  and  not  from  the  execution  of  the  indenturea 
And  by  §  3,  every  person  shall,  previous  to  his  being  permitted  to 
practise,  make  an  affidavit  of  the  payment  of  the  duty,  and  specify  in  it 
the  sum  paid,  and  the  name  and  place  of  abode  of  the  person  or  per- 
sons with  whom  the  contract  of  service  was  entered  into,  the  time  of  the 
execution  thereof,  and  of  the  enrolling  of  it ;  and,  in  case  he  shall  have 
been  previously  admitted  a  solicitor  or  attorney  in  some  other  court, 
shall  specify  in  such  affidavit  the  court  in  which  he  has  been  so  admit- 
ted, and  time  of  his  admission,  and  cause  the  same  to  be  filed  in  the 
court  in  which  he  proposes  to  be  admitted ;  which  affidavit  shall  be 
produced  and  openly  read  in  the  court  in  which  he  proposes  to  be 
admitted  before  he  shall  be  enrolled  therein. 

The  §  4,  imposes  a  penalty  of  100/.  upon  any  person,  other  than  such 
as  shall  have  been  admitted  in  one  of  the  courts  of  great  sessions  in 
Wales,  &c.,  by  virtue  of  a  contract  made  before  the  5th  and  10th  days 
of  February,  1794,  and  a  service  in  pursuance  thereof,  who  shall  in  his 
own  name,  or  that  of  any  other  person,  sue  out  any  writ  or  process,  or 
commence,  prosecute,  or  defend  any  action  or  suit,  or  any  proceedings 
in  any  of  the  courts  at  Westminster,  without  being  admitted  in  one  of 
them  according  to  the  directions  of  the  several  acts  now  in  force  tor  the 
better  regulation  of  attorne3rs ;  and  further  incapacitates  him  from  main- 
taining any  action  for  the  recovery  of  his  fees,  &c.,  on  accomit  of  such 
proceedings. 

But  by  §  5,  persons  admitted  in  any  court  at  Westminster,  who  shall 
have  paid  the  100/.  duty,  may  be  admitted  in  any  other  court  mentioned 
in  the  act  without  paying  any  further  duty ;  and  by  §  6,  a  similax  pro- 
vision is  made  for  the  admission  of  those  who  have  paid  the  50/.  duty 
into  any  other  court  but  those  at  Westminster.  And  by  §  7,  any  person 
admitted  in  any  of  the  above  courts,  by  virtue  of  a  contract  and  service 
thereunder,  before  the  said  5th  and  10th  days  of  February,  may  be  ad- 
mitted to  any  of  the  other  courts  without  the  psgonent  of  the  duties 
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imposed  by  this  act  And  §  8  protects  articled  clerks  who  shall  have 
paid  the  duty  from  the  payment  of  it  again,  upon  any  new  contract 
with  other  masters.] 

II  By  44  6.  3,  c.  98,  §  14,  any  person  who  shall  for  a  fee,  &c.,  draw 
or  prepare  any  conveyance,  deed,  or  other  proceedings  in  law  or  equity, 
(except  wills,  agreements  not  under  seal,  and  letters  of  attorney,)  not 
being  a  Serjeant  at  law,  barrister,  or  solicitor,  &c.,  duly  certificated,  or  a 
special  pleader,  equity  draftsman,  or  conveyancer  of  one  of  the  four  inns 
of  court,  and  certificated,  shall  forfeit  for  each  offence  50/.  |j 

An  attorney  sworn  and  admitted  in  any  of  the  courts  at  Westminster 
may  practise  in  any  inferior  court,  unless  such  court  by  charter  or  pre- 
scription is  restrained  to  a  certain  number  of  attorneys,  and  has  a  power 
to  exclude  all  others. 

Vent  11;  Sid.  410;  Mod.  33. 

Also  if  an  attorney  of  any  inferior  court  is  refused  the  privilege  of 
acting,  or  turned  out  by  the  judge  or  steward,  a  mandamus  wUl  Ue  to 
restore  him. 

Ley.  75;  Sid.  94;  Keb.  349;  Raym.  14.    id  See  1  Johns.  Gas.  134, 181.  ^f  Vide  tiC 

[An  apprentice  to  a  man  as  a  scrivener,  though  he  be  also  an  attor- 
ney, cannot  be  admitted.       ^ 

Barnes,  39.  /g  To  be  entitled  to  admission,  a  olerk  mnat  have  studied  in  the  offiee  of 
Ifae  attorney,  and  under  his  personal  direction.    3  Johns.  361 ;   4  Johns.  191.gf 

A  barrister  cannot  be  admitted  an  attorney :  if  he  is  desirous  of  being 
so,  he  must  first  apply  to  his  society  to  be  disbarred. 

Ex  parte  Cole,  Dougrl.  113. 

An  attorney  who  had  at  his  own  instance  been  struck  off  the  roll,  and 
had  been  put  into  the  commission  of  the  peace,  and  made  a  commis- 
sioner of  the  land-tax,  moved  to  be  restored ;  and  on  an  affidavit  setting 
forth  his  reasons,  the  motion  was  granted,  he  consenting  to  take  no 
advantage  of  any  action  pending,  if  there  should  be  any.] 

Moody's  case,  Barnes,  43. 

i^In  the  Supreme  Court  of  the  United  States,  an  attorney  is  not 
allowed  to  practise  as  coimsellor,  nor  vice  versa,  (a)  He  may,  however, 
change  from  one  of  the  branches  of  the  profession  to  the  other,  by  hav- 
ing his  name  struck  off  the  roll  of  attorneys,  and  placed  on  Uie  list  of 
counsellors.  (6) 

(a)  3  Dall.  399;  (h)  3  Dall.  410. 

The  admission  of  an  attorney  by  the  County  Court  in  Maryland,  is 
conclusive,  and  no  appeal  lies  from  the  decision  of  such  court 
State  T.  Johnson,  3  Harr.  &  M<H.  160;  1  S.  &  R.  187;  9  Wheat  539. 

Aliens  cannot  be  admitted  as  attorneys  in  North  Carolina,  (e)  nor  in 
New  York,  {d) 

(c)  Thompson's  case,  3  Hawks,  355;  (iQ  3  Caines,  386 ;  1  Johns.  538. 

A  rule  of  court  required  that  persons  who  applied  for  admission, 
should  have  <<  served  a  regular  clerkship  within  the  state  to  some  prac- 
tising attorney,  or  gentleman  of  the  law,  of  known  abilities,''  it  was  held 
that  a  clerkship  with  a  judge  of  the  Supreme  Court,  or  a  President  of 
the  Common  Pleas,  was  a  compliance  with  the  rule. 

Coaunonwealth  t.  Judges  of  Cumberland,  1  S.  &  R.  187. 
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In  Virginia  a  student  is  not  bound,  as  a  requisite  of  admission,  to  take 
the  oath  prescribed  against  duelling,  the  practice  of  the  law  not  being  an 
office  OT  place  under  the  constitution. 

Leig[h*8  case,  1  Munf.  468.    See  1  Hopk.  6;  3  Cowen,  13;  20  Johns.  492. 

The  admission  of  an  attorney  is  a  ministerial,  and  not  a  judicial  act, 
and  therefore  not  subject  to  a  writ  of  mandamus,  {a)  And  an  appeal 
will  not  lie  from  the  decision  of  a  county  court,  admitting  an  attorney 
to  practise  in  that  court  (d) 

(a)  Commonwealth  y.  Judffes  of  Cumberland,  1  S.  &  R.  187.  (b)  State  y.  Johnson. 
3  Hanr.  &  M*H.  160.  ^ 

(B)  Who  may  appear  by  Attorney,  and  in  what  Cases. 

The  statute  of  Westm.  2,  cap.  10,  gives  to  all  persons  a  liberty  of  ap- 
pearing by  attorney  without  any  letters  patent,  which  it  seems  they  were 
formerly  obliged  to  take  out,  otherwise  they  were  to  appear  each  day  in 
court  in  their  proper  person  ;(c)  for  the  command  of  the  writ  being  to 
appear,  was  always  intended  to  be  in  proper  person. 

3  Inst  934 ;  Co.  Lit  138;  8  Co.  58;  3  Mod.  83.  Of  iniants  appearing  in  person 
by  guardian  or  attorney,  yide  head  of  Infants,  [(e^  By  reason  whereof,  Lord  Coke 
obsenretli,  there  were  but  few  suits.    Co.  Lit  138,  a.  J 

But  in  a  capital  case  {d)  the  party  must  always  appear  in  person,  and 
cannot  plead  by  attorney :  also  in  criminal  offences,  where  an  act  of 
Parliament  requires  that  the  party  should  appear  in  person ;  so  in  ap* 
peal,  (e)  or  on  an  attachment,  (g) 

(d)  3  Hawk.  P.  C.  387;  ride  Roll.  R.  190;  3  Bulst  399;  (0^  Inst  313.  That 
the  appellant  and  appellee  must  both  appear  in  person.  3  Mod.  368 ;  4  Mod.  99 ; 
3  Jones,  310;  (g)  3  H^wk.  P.  C.  313 ;  and  vide  title  Jlppeal, 

On  an  indictment,  information,  or  action  for  any  crime  'whatsoever 
under  the  degree  of  capital,  the  defendant  may,  by  the  favour  of  the 
court,  appear  by  attorney;  and  this  he  may  do  as  well  before  plea 
pleaded,  as  in  the  proceedings,  after,  till  conviction. 

Ley.  146 ;  Kelw.  165 ;  Dyer,  346 ;  Cro.  Jac.  463 ;  3  List  135 ;  3  Hawk.  P.  C.  373. 
A  clerk  in  court  may  confess  an  indictment  for  his  client    6  Mod.  R.  16. 

By  the  18  Eliz.  cap.  S,  par.  1,  it  is  enacted,  '<  that  every  informer  upon 
any  penal  statute  shall  exhibit  his  suit  in  proper  person,  and  pursue  the 
same  only  by  himself,  or  by  his  attorney  in  court,  and  that  he  shall  not 
use  any  deputy  or  deputies  at  all." 

By  the  29  Eliz.  cap.  5,  par.  21,  it  is  recited,  "that  divers  of  her  ma- 
jesty's subjects  dwelling  in  the  remote  parts  of  the  realm,  had  been 
many  times  maliciously  troubled  upon  informations  and  suits  exhibited 
in  the  Courts  4}f  the  King's  Bench,  Common  Pleas,  and  Exchequer,  upon 
penal  statutes,  and  had  been  drawn  up  upon  process  out  of  the  counties 
where  they  dwell,  and  driven  to  attend  and  put  in  bail,  to  their  great 
trouble  and  undoing ;  for  reformation  thereof  it  is  enacted,  That  if  any 
person  or  persons  shall  be  sued  or  informed  against,  upon  any  penal 
law,  in  any  of  the  said  courts  where  such  person  or  persons  are  bailable 
by  law,  or  where  by  the  leave  or  favour  of  the  court  such  person  or 
persons  may  appear  by  attorney;  in  every  such  case  the  person  or  per- 
sons so  to  be  impleaded  or  sued,  shall  and  may,  at  the  day  and  time 
contained  in  the  first  process  served  for  his  appearance,  appear  by  attor- 
ney of  the  same  court  where  the  process  is  returnable,  to  answer  and 
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defend  the  same,  and  not  be  urged  to  personal  appearance^  or  to  put  in 
bail  for  the  answering  of  such  suits." 

If  oae  be  outlawed  upon  an  indictment  for  not  repairing  a  bridge,  and 
thereupon  admitted  to  bring  a  writ  of  error,  he  must  appear,  and  in  per- 
son assign  his  error ;  (a)  so  adjudged  and  agreed  by  all  the  clerks  of  the 
crowrn-office  in  Sir  William  Read's  case ;  and  though  the  court  greatly 
pitied  Sir  William,  because  he  was  ninety  years  of  age,  and  very  infirm^ 
and  had  kept  his  chamber  for  a  year  and  more,  yet  they  held  that  it 
could  not  be  done  by  attorney,  being  against  the  course  of  the  court,  and 
doubted  whether  the  king's  privy  seal  would  help  him ;  and  he  was 
thereupon  brought  from  his  house  ten  miles  from  London,  in  a  horse* 
litter^  upon  men's  shoulders  to  the  bar,  and  came  into  court  and  assigned 
his  error,  and  put  in  bail  to  prosecute. 

Cro.  Jac.  616,  Sir  William  Read's  case,  (a)  But  if  an  administrator  brings  error 
npoD  an  outlawij  of  his  intestate  for  murder,  he  may  appear  by  attorney ;  for  thonffh 
the  party  himself  must  have  appeared  in  person,  that  he  might  have  stood  redm  t» 
mnojaad  answer  the  matter  of  feet;  yet  in  this  ea$e  that  reason  fails.  Mareh,  113. 
Vide  the  statute  7  H.  4,  c.  13,  by  which  a  judge  may  examine  into  the  inability  of  a 
penoQ  outlawed  to  appear,  and  the  court  dispense  with  a  personal  appearance ;  and 
Cro.  Jac.  462,  where  on  affidavit  of  sickness  the  court  allowed  of  an  appearance  by 
attorney.  Vide  the  4  &  5  W.  &  M.,  e.  18,  that  persons  outlawed  may  appear  by  atior- 
oej,  except  for  treason  or  felony,  and  reverse  the  same  without  bail.  3  Salk.  496,  au. 
Tide  tiL  OuUawry. 

If  husband  and  wife  are  sued,  the  husband  is  to  make  an  attorney 

for  her.  (6) 

9  Sand.  313  ;  Bridff.  73.  See  title  Baron  and  Feme.  Vide  6  Mod.  86,  I  {h)  For 
feme  covert  cannot  make  an  attorney.    3  Taunt.  361 .  J 

If  an  idiot  sue  or  defend  he  cannot  appear  by  guardian,  prochein 
amy,  or  attorney,  but  must  appear  in  proper  person ;  but  otherwise  of 
him  who  becomes  non  compos  mentis,  for  he  shall  appear  by  guardian 
if  within  age,  or  by  attorney  if  of  full  age. 

Co.  Lit.  135,  b;  3  Inst.  390;  4  Co.  134;  Palm.  530;  3  Sand.  335.  Vide  tit. /iM 
sndLunaiicM, 

^  An  iniknt  cannot  appear  by  attorney;  he  must  appear  by  guardian* 
(e)  But  if  his  appearance  is  not  by  guardian,  the  error  is  cured  by  ver- 
dict (rf) 

(c)  Arnold  t.  Stanford,  14  Johns.  417;  Alderman  v.  Tirrell,  8  Johns.  418;  Mackey 
V.  Grey,  3  Johns.  1^3.    {d)  Schermerhom  v.  Jenkins,  7  Johns.  373. 

A  person  non  compos  mentis,  not  an  idiot,  may  appear  by  attorney, 
and  the  court  will  on  motion  appoint  an  attorney  for  him. 
Faulkner  t.  M^Clure,  18  Johns.  134.  Sed  vide  contra,  Mitchell  v.  Kingman,  5  Pick.  431 . 

A  corporation  can  appear  only  by  attorney. 
Osbom  ▼.  The  Bank  of  the  United  States,  9  Wheat  738. 

One  copartner  cannot  authorize  the  appearance  for  another. 
Haslet  ▼.  Sheet,  3  M<Cord,  310.  a' 

In  an  attachment  of  privilege  by  the  marshal,he  shall  have  no  attorney^ 
because  present  in  court 

6  Mod.  16. 

(C)  Of  retaining  an  Attorney,  what  shall  be  an  Appearance ;  and  herein  of  the  Warrant 

of  Attorney. 

Ax  attorney  is  not  compellable  to  appear  for  any  one,  unless  he  take 
bis  fee^  or  back  the  warrant ;  after  which  the  court  will  compel  him  to 
appear. 

28S 
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Salk.  87,  pi.  4.  [Where  an  attorney  of  either  bench  has  accepted  a  warrant,  or  sob- 
scribed  a  process,  declaration,  or  warrant  to  appear,  the  rule  is,  **that  he  shall  be  com- 
pelled  to  cause  an  appearance,  or  be  liable  to  an  attachment,  or  put  out  of  the  roll,  as 
the  case  requires ;  and  the  party  is  not  to  be  receiyed  to  countermand  such  appearance 
after  his  retainer.**  Tidd*s  Prac.  1S4.  The  usual  mode  of  proceeding  upon  this  rule  is 
by  attachment  6  Mod.  42,  86 ;  and  if  an  attorney  expressly  undertake  to  appear,  the 
court  will  oblige  him  to  do  it  in  a  proper  manner ;  as  if  for  an  infant^  he  roust  appear  by 
euardian,  Goodright  v.  Wright,  I  otra.  25;  Stratton  y«  Burffiss,  lb.  114;  Power?. 
Jones,  lb.  445.  And  though  he  may  have  been  imposed  upon  by  a  sheriff's  ofi&cer,  ye 
the  court  will  obliflre  him  to  fulfil  his  undertaking.  Lorymer  ▼.  Hollister,  1  Stra.  696.] 
(  But  a  general  undertaking  by  an  attorney  to  appear  to  process  does  not  oblige  him  to 
put  in  bail  to  bailable  process.  3  Chitt  415;  ana  see  3  Bing.  70.  And  an  attachment 
will  not  be  granted  affainst  an  attorney  for  neglecting  to  enter  an  appearance  according 
to  his  undertaking.    Mould  v.  Roberts,  4  Dow.  &  Ry.  719.  || 

If  before  a  writ  be  taken  out  an  attorney  promise  to  appear  to  it,  and 
after  it  is  taken  out  it  is  showed  to  him,  he  ought  to  appear,  but  that  is 
no  actual  appearance ;  but  if  such  imdertaking  be  after  the  writ  is  actu- 
ally taken  out,  it  is  an  appearance. 

6  Mod.  43,  per  Holt,  C.  J.  Vide  Comb.  399.  ySThe  defendant  may  appear  to  an 
action  ei^er,  1.  By  putting  in  special  bail ;  3.  By  filing  common  bail ;  or,  3.  6y  causing 
his  appearance  to  be  entered.  Giving  notice  of  a  retainer  is  not  an  appearance.  De 
Wandelaer  ▼.  Coomer,  6  Johns.  338 ;  Yanderpoel  r.  Wright,  1  Cowen,  309 ;  Mann  t. 
Carley,  4  Cowen,  148.  f/ 

Where  an  attorney  takes  upon  him  to  appear,  the  court  looks  no  far- 
ther, but  proceeds  as  if  the  attorney  had  sufficient  authority,  and  leaves 
the  party  his  action  against  him.  (a) 

Salk.  96,  pi.  3,  per  Holt  said  to  be  the  practice  of  the  court  1  Keb.  89.  0  Denttm 
T.  Noyes,  6  Johns.  396;  Rust  v.  Frothingham,  1  Breese,  360;  Henck  y.  Todhunter, 
7  Har.  &  J.  375;  Harding  t.  Hull,  5Har.  &  J.  478;  Coit  t.  Sheldon,  1  Tyler,  364; 
Munnykyson  ▼.  Dorset,  3  Har.  &  Gill.  374.  See  Coxe  y.  Nichols,  3  Yeates,  546; 
{Smithy.  Bowditch,  7  Picker.  137;  Jackson  y.  Stewart,  6  Johns.  Rep.  34;  Field y. 
Qibbs,  1  Peters,  C.  C.  R.  155.  But  in  Critchfield  y.  Porter,  3  Ohio  Rep.  519,  it  was 
held  that  a  party  to  a  suit  for  whom  an  attorney  appeared  without  authority  and  without 
notice  was  not  bound  by  it,  but  might  be  relieyea  against  the  acts  of  such  attorney. 
S.  P.,  Hall  y.  Williams,  6  Picker.  333.  See  also  Handely  y.  Stitlor,  6  Litt  I86.9 
[(a)  But  Qu.  Whether  an  appearance  under  a  forged  warrant  of  attorney  be  ^ood  t  and 
see  the  case  of  Robson  y.  Eaton,  1  Term  R.  63,  where  it  was  adjudged,  that  if  A  jpay  a 
debt  which  he  owes  to  B  to  the  attorney  of  a  person  suing  him  in  B's  name,  bat  witfaoat 
his  anthority,  he  shall  be  obliged  to  pay  it  oyer  again.]  ' 

[For  where  he  once  appears,  or  undertakes  to  be  attorney  for  another, 
he  shall  not  be  permitted  to  withdraw  himself;  and  it  is  said  to  be  his 
duty  to  proceed  in  the  suit,  though  his  client  neglect  to  bring  him 
money,  (b) 

1  Sid.  31.]  (b)  Mordecai  y.  Solomon,  Say.  R.  173 ;  Menziee  y.  Rodri^poes,  1  Piioe« 
93. 1  0  But  he  will  not  be  compelled  to  proceed  and  expend  money  for  hia  client  widi- 
out  being  secured.    Castro  y.  Bennet,  3  Johns.  Rep.  296. 0f 

II  And  it  is  said  to  have  been  determined  in  C.  P.  that  an  attorney 
having  quitted  his  client  before  trial  could  not  bring  an  action  for  his  bilL 

14  Yes.  373.  A  similar  practice  preyails  in  Chancery ;  and  in  that  coort  a  solicitor 
haying  proceeded  to  a  oertaui  length  in  the  cause,  and  then  declined  to  act  further,  ba« 
no  lien  for  the  costs  upon  a  fund  in  court.  14  Yes.  196, 371 ;  and  see  1  Swanst.  1 ; 
3  Swanst.  93. 

An  attorney  retained  to  defend  an  action  is  not  bound,  in  following 
the  instructions  of  his  cUent,  to  do  what  is  meant  merely  for  delay. 

Johnson  y.  Alston,  1  Camp.  176.| 

If  an  attorney  appears,  and  judgment  is  entered  against  his  client^ 
court  will  not  set  aside  the  judgment,  though  the  attorney  had  no 
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laniy  if  the  attorney  be  able  and  responsible ;  for  the  judgment  is  regular, 

and  the  plaintiff  is  not  to  suffer  when  in  no  default :  but  if  the  attorney 

be  not  responsible  or  suspicious,  the  judgment  will  be  set  aside,  for 

otherwise  the  defendant  1  as  no  remedy,  and  any  one  may  be  undone  by 

that  means. 

Salk.  88,  pi.  7;  6  Mod.  16,  S.  P.  That  an  action  will  lie  agfainat  an  attorney  for 
appeariog  without  a  warrant  6  Mod.  205.  And  for  that  reason  an  attachment  denied* 
Comb.  3,  ride  ty/rd,  letter  (H),  4S3.  |  Where  an  authority  was  giyen  to  an  attorney 
to  protect  a  defendant  from  arrests,  and  before  that  authonty  was  countermanded  the 
attorney  gave  an  undertaking  to  put  in  bail  for  the  defendant,  the  court  would  not  set 
aside  the  proceedings  on  behuf  of  the  defendant,  though  he  disclaimed  the  authority  of 
the  attorney.     1  Chitt  193.  || 

[Attorneys  were  anciently  appointed  in  court,  when  actually  present; 
but  they  are  now  usually  appointed  out  of  court  by  warrant,  which 
should  regularly  be  in  writing ;  but  an  authority  by  parol  is  said  to  be 
sufficient  to  support  a  judgment. 

I  Wils.  39 ;  2  Keb.  199 ;  1  Lill.  Pr.  Reg.  134, 137.] 

A  warrant  of  attorney  may  be  entered  at  any  time  before  judg* 
ment,(a)  or  before  a  writ  of  error  brought 

Roll.  Abr.  390.    For  this  ride  18  Elia.  c.  14.    That  after  verdict  in  any  court  of 

record  judgment  shall  not  be  st^^yed  or  reyersed  for  want  of  a  warrant  of  attorney ;  and 

vide  32  H.  6,  30,  and  4  Ann.  c.  16,  $  3,  that  the  plaintiflTs  attorney  shall  file  his  warrant 

the  same  term  he  declares,  and  the  defendant's  attorney  the  same  term  he  appears,  on 

pain  of  forfeiting  ten  pounds;  and  also  suffering  such  imprisonment  as  by  the  discretion 

of  the  justices  of  the  court,  where  any  such  default  shall  happen  to  be,  shall  be  thought 

eonrenient.     Vide  Roll.  R.  186;  March,  122;   Golds.  91 ;   Brownl.  46;  Hetley,  69; 

Bulstr.  21 ;  Cro.  Jac.  277.  Vide  tit.  Error,    (a)  At  any  time  pendente  lite.  1  Stra.  626; 

Noke  y.  Caldecot,  2  Stra.  807 ;  Henriques  y.  The  Dutch  East  India  Company,  2  Ld. 

Raym.  1632,  S.  C. ;  Brooke  y.  Manning,  Fitzg.  191.]    ^  The  Circuit  Court  may  at  any 

time  call  upon  the  plaintiff's  attorney  K)r  his  warrant  to  sue ;  but  when  there  is  eyen 

pait)]  eridence  that  the  attorney  acts  by  authority,  they  will  not  in  a  summary  way 

arrest  the  proceedings.  King  of  Spain  y.  Oliyer,  2  Wash.  C.  C.  R.  429.  In  Penns^lya- 

nia,  the  warrant  of  attorney  is  seldom  filed  or  giyen  unless  demanded;  when  it  is 

required  by  the  other  party,  it  may  be  procured  aAerwards.  Mercier  y.  Mercier,  1  DalU 

142;  Lynch  t.  Commonwealth,  16  S.  &  R.  368;  Campbell  y.  Galbraith,  6  Watts,  423; 

•Bootlier  y.  Johnson,  2  Browne,  170.    In  New  York,  when  an  attorney  is  reouired  to 

]Hodoce  his  warrant,  in  a  justice's  court,  its  execution  must  be  duly  proyed.  Timroei- 

man  y.  Morrison,  14  Johns.  369.    In  Tennessee,  the  attorney  must  show  his  authority 

when  required.  Gillespie's  case,  3  Yerg.  326.   In  Kentucky  it  maV  be  demanded  when* 

ever  the  interests  of  the  oppoeite  party  reauire  it  M* Alexander  y.  Wright,  3  Monr.  194. 

A  warrant  of  attorney  is  reyoked  by  the  death  or  marriage  of  the  principal.    Wood  y. 

Hopkins,  2  Pen.  689 ;  Milnor  y.  Milnor,  4  Halst  93 ;  Anon.,  2  Pen.  973.  See  1  Blackf. 

80;  1  Alab.  R.  60.    A  motion  for  a  rule  on  the  plaintiff  to  file  his  warrant,  must  be 

made  before  plea  pleaded.  2  Dall.  142 ;  6  Watts,  423 ;  Sutton  y.  Cole,  3  Pick.  232.  ^ 

[It  was  formerly  the  course  of  the  Court  of  King's  Bench  to  enter  the 
warrants  of  attorney  on  a  particular  roll  kept  for  that  purpose ;  but  this 
course  was  altered  by  Wright,  C.  J.,  who  caused  them  to  be  entered  on 
the  top  of  the  plea-roU,  as  the  practice  is  at  this  day. 

.ISalk.  88;  R.  E.  4,  J.  2. 

It  is  to  be  observed  with  respect  to  the  warrant  of  attorney,  that  by 
25  G.  3y  c.  86,  above  mentioned,  §  13, 14, 15,  <^no  attorney  shall  sue  out 
any  writ  or  process,  or  commence,  prosecute,  or  defend  any  action,  un- 
less he  shall  have  delivered  to  the  officer  or  his  deputy,  appointed  to  sign 
or  issue  the  first  process  for  the  plaintiff,  or  to  enter,  file,  or  record  the 
bail  or  appearance  for  the  defendant,  a  memorandum  or  minute  of  his 
warrant  duly  stamped,  contaiuing  the  names  of  the  parties,  the  court, 
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and  the  attorney ;  and  where  a  prsscipe  is  required,  (except  for  an  ori- 
ginal,) the  nature  and  denomination  of  the  process,  and  the  return  of  it; 
which  memorandum  or  minute  the  said  officer  or  his  deputy  shall  re- 
ceive, and  forthwith  enter  or  file  on  record,  and  shall  sign  thereon  the 
day  of  delivering  it."  A  similar  memorandum  is  required  by  §  19,  pre- 
yious  to  entering  up  judgment  on  a  cognovit  actionem  or  warrant  of 
attorney. 

But  by  $  17,  no  action  shall  be  stayed,  or  judgment  set  aside  on  accoant  of  the  omit- 
ting to  enter  a  memorandumJ] 

No  man,  though  by  consent  of  parties,  can  be  attorney  on  both  sides, 
for  the  consent  of  parties  cannot  change  the  law. 

Fares].  47,  per  curiam,  /3  When  an  attorney  is  so  situated  as  to  excite  the  saspidoQ 
of  the  court,  by  advocating  different  interests,  his  authority  may  be  questioned.  Talliz- 
fero  T.  Porter,  Wright,  eiO.g' 

If  the  attorney  in  the  original  action  act  as  attorney  in  the  proceedings 
against  the  bail  without  any  new  warrant, (a)  this  is  error;  for  though 
any  person  may  take  out  a  scire /acias,Y^^  upon  the  return  a  plea  com- 
mences, and  a  new  warrant  of  attorney  ought  to  have  been  entered, 
because  this  is  a  new  cause  and  different  record. 

Salk.  89,  pi.  11 ;  402,  pi.  10;  2  Salk.  603;  lb.  369;  2  Ld.  Raym.  821, 1252;  7  Mod. 
3 ;  5  Mod.  397 ;  Garth.  447,  Burr  and  Atwood.  (a)  If  the  tenant  makes  an  attorney  in 
banco,  and  after  conusance  of  this  plea  is  demanded  by  a  franchise  and  granted,  the  at- 
torney shall  continue  attorney  for  him  in  the  franchise  also,  without  other  making,  and 
he  is  his  attorney  there  in  facto,  without  other  removal ;  for  the  conusance  is  granted  to 
hold  plea  as  the  justices  ought,  if  this  had  not  been  cranted.  21  E.  3, 45,  b,  61 ;  21  Aas. 
pi.  17;  Fitz.  tit.  Receipt,  133 ;  Roll.  Abr.  290,  S.  C.  So  if  after  conusance  granted,  a  re- 
summons be  sued  for  the  failure  of  right  there  in  the  court  where  this  was  granted,  he 
continues  attorney  for  him  there  also  upon  the  first  retainer.  Roll.  Abr.  290.  If  judgment 
be  given  in  banco  against  the  defendant,  and  this  be  reversed  in  B.  R.  for  error  in  the 
process,  the  attorney  whom  the  tenant  had  in  the  first  plea,  shall  continue  his  attorney 
now  in  B.  R.  to  answer  to  the  original.  Roll.  Abr.  290.  ySThe  authority  of  an  attorney 
for  a  distant  client,  continues  until  the  end  of  the  litigation,  unless  revoked  or  otherwiae 
lawfully  ended.  Love  v.  Hall,  3  Yerg.  408.  The  authority  of  an  attorney  continnes  in 
Maine,  till  the  judgment  is  satisfied.  Gray  v.  Wass,  1  Greenl.  527.  In  Kentucky  bis 
power  ceases  when  the  judgment  is  obtained.  Richardson  v.  Talbot,  2  Bibb,  382.  Ib 
New  York  the  authority  of  the  attorney  ceases  with  the  judgment,  or  at  most  it  does 
not  extend  beyond  the  issuing  of  an  execution  within  the  year.  Jackson  t.  Baitletl, 
8  Johns.  361.  In  South  Carolina,  it  ceases  with  the  judgment,  but  a  payment  made  to 
the  attorney  afterwards  is  good.  Commissioners  v.  Rose,  1  Dessaus.  469 ;  Treasoien  ▼• 
McDowell,  1  Hill,  184.  In  Pennsylvania  the  authority  of  an  attorney  does  not 
with  the  judgment.  Lynch  v.  The  Commonwealth,  16  S.  &  R.  368.  An  attorney's 
thority  ceases  on  the  death  of  his  client  Wood  v.  Hopkins,  2  Penn.  689;  and  he  ( 
not  revive  the  suit  in  the  names  of  the  representatives  without  their  consent.  CampbeQ 
v.  Kincaid,  3  Monr.  566.  ff 

In  debt  on  a  bail-bond,  the  principal  gave  a  warrant  of  attonle7  to 
appear  for  himself,  and  likewise  ordered  the  same  attorney  to  appear 
for  the  bail,  who  were  his  neighbours ;  the  attorney  appeared  accord- 
ingly, and  for  want  of  a  plea,  judgment  was  had  against  the  principal 
and  bail ;  but  upon  motion  set  aside  as  to  the  bail,  the  principalis  order 
not  being  a  warrant  to  appear  for  more  than  himself,  and  it  being  by 
ignorance  of  the  law,  and  not  a  wilful  act,  the  judges  discharged  the 
attorney  as  to  any  contempt,  (a) 


2  Show.  R.  161,  pi.  147;  Keb.  593.     (a)  Qu,  If  the  courts  would  now  set  aside 
judgments  against  the  bail,  if  they  were  regularly  served  with  process,  unless  they  had 
a  good  defence  % 
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(B)  Power  of  an  Attorney,  and  Regularity  of  his  Proceedings. 

If  therb  be  a  mistake  in  the  attorney's  name,  it  may  be  amended  by 

the  warrant  of  attorney,  for  the  warrant  of  attorney  being  precedent, 

will  amend  the  roll,  and  the  court  will  take  notice  that  it  is  the  same 

that  appeared. 

Moor,  711.  [Vide  iuprd^  tit  Mmendmerd^  (D\  3;  the  case  of  Richards  r.  Brown, 
Doug*].  ]  14,  where  the  Tsry  reverse  to  this  was  aone,  the  name  in  the  warrant  of  attor- 
ney altered  to  that  in  the  declaration.]  But  if  the  right  name  he  nowhere  entered,  the 
court  cannot  amend.  3  Bulstr.  202.  [In  Phillips  t.  Smith,  which  was  a  penal  action,  a 
mistake  in  the  addition  of  the  defendant  in  the  warrant  of  attorney  was  amended  after 
error  brought.  1  Stra.  136.]  Vide  Salk.  88. 

[The  want  of  a  warrant  of  attorney  is  aided  after  verdict  (o)  or  judg- 
ment by  nil  dicit,[b)  &c.,  by  the  statutes  of  jeofails. 

(a)  IB  Eliz.  c.  14.    yd  An  infant's  appearance,  not  by  guardians,  is.  cored  by  verdict. 
Schermerhom  t.  Jenkins,  7  Johns.  373.  ^    (6)  4  &  5  Ann.  c.  16.} 

(B)  Of  the  Power  of  an  Attorney,  when  appointed ;  and  the  Regularity  of  his 

Proceedingis. 

The  authority  of  an  attorney,  when  appointed,  continues  until  judg- 
ment, and  for  a  year  and  a  day  aflerwards  to  sue  out  execution,  and  for 
a  longer  time  if  they  continue  execution ;  but  if  not,  the  judgment  is 
supposed  be  satisfied ;  and  to  make  it  appear  otherwise,  the  plaintiff 
must(c)  again  come  into  court,  which  he  either  does  by  sdre  facias j  or 
an  action  of  debt  on  the  judgment 

Comb.  40  \  Boll.  R.  366 ;  Stile,  426.  (e)  And  then  a  new  authority  is  neoessaij. 
Salk.  86.  /8  An  attorney  to  whom  a  note  is  sent  for  collection,  and  who  is  nonsuited  for  • 
want  of  proof  of  the  execution  of  the  note,  may  by  virtue  of  his  general  retainer  bring 
another  suit  on  the  note.  Scott  y.  Elmendorff,  12  Johns.  315.  An  attorney  has  the 
power  to  sue  out  a  writ  of  error  without  any  special  authority.  Grosyenor  t.  Danforth, 
16  Mass.  74.^ 

By  the  2  G.  2,  cap.  23,  §  22,  it  is  enacted,  "that  every  writ  and  pro- 
cess for  arresting  the  body,  and  every  writ  of  execution,  or  some  label 
annexed  to  such  writ  or  process,  and  every  warrant  that  shall  be  made 
out  upon  any  such  writ,  process,  or  execution,  shall,  before  the  service 
or  execution  thereof,  be  subscribed  or  endorsed  with  the  name  of  the 
attorney,  clerk  in  court,  or  solicitor,  written  in  a  common  legible  hand, 
by  whom  such  writ,  process,  execution,  or  warrant  respectively  shall  be 
sued  forth ;  and  where  such  attorney,  clerk  in  court,  or  solicitor,  shall 
not  be  the  person  immediately  retained  or  employed  by  the  plaintiff  in 
the  action  or  suit,  then  also  with  the  name  of  the  attorney  or  solicitor  so 
immediately  retained  or  employed,  to  be  subscribed  or  endorsed,  and 
vrritten  in  like  manner ;  and  that  every  Copy  of  any  writ  or  process  that 
shall  be  served  upon  any  defendant,  shall  before  the  service  thereof  be 
10  Wie  manner  subscribed  or  endorsed  with  the  name  of  the  attorney  or 
solicitor  who  shall  be  immediately  retained  or  employed  by  the  plaintiff 
in  such  writ  or  process." 

[Where  the  attorney  sues  for  himself,  his  name  need  not  he  endorsed  on  the  writ. 
4  Term  R.  Fields,  one,  &c.  y.  Lewen.] 

II  By  a  rule  of  the  King's  Bench,  the  attorney  concerned  for  the  plain- 
tiff in  the  cause,  or  his  agent,  shall  upon  all  mesne  process,  and  every 
writ  of  attachment  endorse  the  place  of  abode  and  addition  of  the  party 
against  whom  the  writ  is  issued,  or  such  other  description  of  him  as 
such  attorney  or  agent  may  be  able  to  give. 
R.  H.  2  &  3  6.  4,  K.  B. ;  4  Bam.  &  A.  560;  1  Dow.  &  Ry.  471.| 
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(D)  Power  of  an  Attorney,  and  Regularity  of  his  Proceedings. 

All  warrants  for  confessing  judgments  taken  by  any  sheriff  or  bailiff 
from  any  person  in  his  or  their  custody  by  arrest,  if  not  executed  in  the 
presence  of  some  sworn  attorney  of  either  court,  and  his  name  set  or 
subscribed  thereto  as  a  witness,  shall  not  be  good  or  of  any  force ;  and 
upon  oath  made  that  the  same  was  not  done,  the  satne  shall  be  set 
aside,  and  the  sheriff  or  officer  may  be  punished  for  so  doing ;  and  if 
judgment  be  entered  thereon,  the  same  on  motion  will  be  vacated  and 
set  aside ;  and  if  execution  thereon  be  executed,  the  party  will  have 
restitution  awarded  him. 

Pasch.  15 ;  Car.  3,  B.  R. ;  Salk.  402 ;  6  Mod.  85;  Stra.  530 ;  Barnes,  44 ;  Wilmot 
T.  Barry,  Esq.  ^  A  warrant  of  attorney  ^iven  by  two  persons  authorizing  an  attomeT 
to  appear  to  an  action  to  be  brought  *<  against  us,^'  and  confess  judgment  ^'  against  os, 
will  not  authorize  the  confession  of  a  judgment  against  one,  even  thoaerh  the  other  be 
dead.  Hunt  t.  Chamberlain,  3  Halsted,  336.  See  Hills  t.  Ross,  3  DaU.  331 ;  Simp- 
son ▼.  Geddes,  2  Bay,  533 ;  Kimmel  y.  Kimmel,  5  S.  &  R.  294.0'  [By  a  subsequeot 
rule,  Pasch.  4  G.  2,  the  attorney  required  to  be  present  must  be  an  attorney  on  tbe 
behalf  of  the  defendant.  2  Stra.  902.  He  must  be  an  actual  attorney  at  the  time ; 
therefore,  one  who  had  served  a  clerkship,  though  he  was  sworn  an  attorney  soon  after  the 
exeo.ution  of  the  warrant,  and  before  any  motion  was  made  to  set  aside  the  subsequent 
proceedings,  was  not  thought  sufficient.  Barnes  t.  Ward,  Barnes,  42.  These  rales 
are  universal ;  they  extend  to  warrants  of  attorney  executed  abroad.  Fitzgerald  v. 
Plunket,  2  Stra.  1247.  But  they  are  limited  to  the  case  of  arrests  upon  mesne  process; 
for  one  in  execution  may  give  a  warrant  of  attorney  to  confess  a  new  judgment,  thoogh 
an  attorney  on  his  part  be  not  present.  Watkins  v.  Hanbury,  2  Stra.  1245 ;  Fell  v. 
Riley,  Cowp.  281 ;  Birch  v.  Sharland,  1  Term  R.  715.  But  even  in  execution,  if  the 
party  had  been  prevailed  upon  to  acknowledge  a  judgment  for  more  than  was  really 
due,  the  court  would  give  relief.  Cowp.  281.  They  are  limited  too  to  the  particular 
cause,  and  the  particular  person  at  whose  suit  the  defendant  is  in  custody ;  to  warrants 
to  confess  judgments  in  other  actions,  to  other  persons  they  do  not  extend.  5  Mod.  144 ; 
Charchy  v.  Rosse,  2  Ld.  Raym.  797;  Finn  v.  Hutchinson,  3  Burr.  1792;  Holcombe 
T.  Wright,  Cowp.  r41.  Of  course  they  do  not  apply  to  the  case  of  a  person  in  cos- 
tody  on  criminal  process.  Charlton  v.  Fletcher,  4  Term  R.  433.  Though  m  strictness 
they  are  confined  to  the  case  of  persons  in  custody  of  sheriffs*  officers,  yet  where  a 
eogndvit  aetumem  was  taken  from  a  prisoner  in  custody  of  the  marshal,  no  attorney  on 
his  part  being  present,  the  court  thought  that  the  plaintiff's  attorney  had  acted  im- 
properly, and  relieved  the  prisoner.  Parkinson  v.  Caines,  3  Term  R.  616.  But 
these  rules,  intended  for  the  protection  of  defendants,  are  not  to  be  converted  by  them 
into  instruments  of  fraud :  therefore,  where  it  appeared  that  a  warrant  of  attorney  given 
by  one  in  custody  without  an  attorney  on  his  part  bein?  present,  was  so  given  jwr- 
pottly  vjith  a  vieu)  to  cheat  the  plaintiff,  the  court  refused  to  set  it  aside.  Gilman  v. 
Hill,  Cowp.  141.  Where  the  defendant  is  himself  an  attorney,  the  presence  of  another 
attorney  on  his  part  is  not  necessary.  Walton  v.  Stanton,  Barnes,  37.  /S  See  1  Cainps, 
511.  If  a  statute  direct  a  prisoner  in  execution,  in  order  to  obtain  the  liberties  of  tbe 
jail,  to  give  bond  to  the  sheriff  with  a  prescribed  condition,  the  sheriff  is  not  aothoriied 
to  take  a  warrant  to  confess  judgment  on  the  bond ;  but  such  warrant  is  void.  Dole  v. 
Moulton,  1  Johns.  Cas.  129.gf  ||  Where  defendant,  on  beinff  arrested  at  suit  of  a  tfand 
person,  is  taken  to  the  house  of  a  sheriff's  officer,  to  whom  he  voluntarily  offers  to  give 
a  warrant  of  attorney,  it  is  necessary  for  an  attorney  to  be  present  on  his  part  at  the 
time  of  the  Execution.    2  Moo.  176 ;  8  Taunt.  233.    See  Tidd,  549,  (9th  edit.)| 

In  assumpsit  the  defendant  pleaded  non  assumpsit  infra  sex  annos; 
the  plaintiff  replied,  and  for  want  of  the  defendant's  joining  issue  in 
due  time,  the  plaintiff's  attorney  signed  judgment,  but  afterwards  con- 
sented to  accept  the  joinder  in  issue ;  but  upon  motion  to  the  court 
to  compel  him  to  accept  it,  it  was  opposed,  because  the  plea  was  a  hard 
plea,  and  the  client  had  notice  of  the  advantage,  and  ordered  the  at- 
torney to  insist  upon  it  The  court  said,  that  since  it  was  a  hard  plea, 
they  would  not  have  compelled  him  if  he  had  not  consented  to  waive 
the  advantage \  but  now  they  would  hold  him  to  bis  consent;  and  for 
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(D)  Power  of  an  Attorney,  and  R^nlaiity  of  hia 


the  client,  he  was  bound  by  the  consent  of  his  attorney,  (a)  and  they 
could  take  no  notice  of  him. 

Salk.  86,  pi  3.  /81  Btnn.  469;  3  Gaines,  28.jf  (a)  That  the  attomey't  eonsent  to 
stand  to  an  arbitration  will  bind  the  client,  vide  Garth.  413 ;  Salk.  70,_pl.  3 ;  Skin.  679; 
3  Salk.  787;  13  Mod.  139;  Gomb.  439.  ^Soroers  ▼.  Balabrega,  1  Uall.  164 ;  Gahill 
Y.  Benn,  6  Binn.  99 ;  and  see  4  Yeates,  551.gr  [See  tit.  Arbitrament^  (G.)]  ||  And  it  has 
been  held,  that  the  party  is  bound  by  a  reference  agreed  to  by  his  attorney,  though  he 
had  expressly  desired  him  not  to  refer.  .  Filmer  t.  Delbar,  3  Taunt  486 ;  1  Ghitt.  R. 
193,  note  (a A  And  an  enlargement  of  the  time  for  making  the  award  by  consent  of  the 
attorney  will  bind  the  client.  Rex  y.  Hill,  7  Price,  644.||  [Payment  of  a  debt  to  tiie 
attorney,  is  payment  to  the  party ;  y8 1  Binn.  470 ;  1  Wash.  Rep.  10 ;  1  Desauss.  Gha« 
Rep.  469 ;  see  7  Granch,  453.  But  it  must  be  an  actual  payment  in  money  /  a  receipt 
of  goods  or  other  thing  in  lieu  of  money  will  not  bind  the  client  1  Desauss.  469 ; 
Smock  ▼.  Dade,  5  Randolph,  639 ;  Treasurers  y.  McDowell,  1  Hill,  184.  Nor  can  an 
attorney  bind  his  client  by  an  agreement  to  take  land  instead  of  money.  Huston  t. 
Mitchell,  14  Serg.  &  R.  307;  Gable  y.  Ham,  1  Penn.  Rep.  364.  And  see  Pearson  y. 
Morrison,  3  Serg.  &  R.  30 ;  Langdon  y.  Potter,  13  Mass.  Rep.  319 ;  Lewis  y.  Gamage, 
18  Mass.  Rep.  347;  Beardsley  v.  Root,  11  Johns.  Rep.  464.0^  But  payment  to  an 
agent  employed  by  the  plaintiff's  attorney,  merely  to  sue  the  defendant,  is  not  so, 
Yates  y.  rreckleton,  Doogl.  633.  /8  Payment  to  one  who  is  attorney  in  the  cause,  but 
does  not  lippear  to  be  so  on  the  record,  after  notice  to  the  contrary,  is  a  payment  in  the 
party's  own  wrong.  Wurt  y.  Lee,  3  Yeates,  7.^  But  if  an  agent  in  town  take  money 
out  of  court,  whicn  the  defendant  has  regularly  naid  in  under  a  judge's  order,  that  shall 
bind  the  plaintiff,  and  be  a  waiyer  of  the  irregularity.  Griffiths  y.  WilUams,  1  Term 
R.  710.] 

In  debt  the  plaintiff  by  attorney  cannot  enter  a  retraxit,  because  that 
is  a  perpetual  bar,  and  in  nature  of  a  release. 

8  Co.  58 ;  Cro.  Jac.  311 ;  Jenk.  383.  ^S.  P.  per  Kent,  C.  J.,  in  Kellogff  y.  Gilbat, 
10  Johns.  Rep.  331.^^  In  trespass,  in  G.  B.,  there  was  a  yerdict  for  the  plaintiff,  and 
his  attorney  entered  a  remitiit  aamna  as  to  part,  and  judgment  for  the  rest;  and  it  was 
held,  that  the  attorney,  by  his  bein^  constituted  attorney,  may  remit  damages,  and  that 
a  remittitur  need  not  be  b^  the  plaintiff  in  propria  penona^  as  a  retraxit  must.  Salk. 
89,  pi.  9,  Lamb  and  Williams ;  Ld.  Raym.  589,  Couz  y.  Lowther. 

If  a  client  desires  his  attorney  to  put  in  a  plea,  which  the  attorney 
knows  to  be  fidse,  in  such  case  he  may  plead  quod  non  fuit  verHciitr 
ir^formattiSf  and  tliereby  he  discharges  his  duty. 

Jenk.  53.  Where  two  brought  a  writ  of  error,  and  the  attorney  for  one  of  the  parties 
SMigDed  enois,  to  which  the  defendant  took  issue,  and  the  other  would  plead  in  abate- 
ment   Vide  6  Mod.  40;  3  Stra.  783 ;  Barnard.  K.  B.  4;  Fitzgib.  1,  and  tit  Error. 

II  And  an  attorney  has  been  held  liable  to  pay  the  costs  of  sham  pleas, 
though  instructed  by  his  client  so  to  plead. 

Vincent  y.  Groome,  1  Chitt  183 ;  but  see  Merrington  y.  A'Beckett,  3  Bam.  &  C.  81. 

An  attorney  retained  to  defend  an  action,  is  not  bound  in  following 
the  instruction  of  his  client,  to  do  what  is  meant  merely  by  delay. 

Johnson  y.  Alston,  1  Camp.  176.||    ^See  1  WendeU,  108.8f 

[A  remittit  damna  may  be  entered  by  attorney. 

£arl  of  Yarmouth  y.  Russel,  3  Ld.  Raym.  1143. 

The  warrant  of  attorney  continues  in  force  until  the  judgment,  and 
for  a  year  and  a  day  afterwards,  in  order  to  have  execution* 

2  Inst  378 ;  Gilb.  Exec.  93.]  {See  3  Bos.  &  Pull.  357,  Tipping  y.  Johnson.  In 
PennsyWania,  the  authority  of  a  defendant's  attorney  is  competent  to  restore  an  action 
by  taking  off  a  non  pros.,  without  the  consent  of  his  client.  It  is  not  limited  here  in 
the  same  manner  as  in  England.  For  a  payment  to  the  plaintiff's  attorney  long  after 
judgment  and  without  execution  has  been  held  good.  1  Bm.  469,  Reinholdt  y.  Alberti.} 
g  But  it  does  not  extend  to  a«ct./a.  against  the  bail,  or  to  reviye  the  judgment  this 
being  a  new  action  and  a  different  record.    Cro.  Eliz.  177 ;  3  Ld.  Raym.  1048, 19S9.| 


493  ATTORNEY. 

(G)  Deteimination  of  Power,  Dismissal,  or  Change  of  Attoraej. 

i8  An  agreement  by  the  attorney  of  the  plaintiff  pending  the  suit  that 
the  plaintiff  shall  release  the  bail,  operates  as  a  discharge  of  the  baiL 
Huglies  T.  Holiingsworth,  1  Murphy,  146. 

But  an  attorney  has  not  power  to  release  the  sureties  of  a  debtor  from 
whom  he  may  have  been  employed  to  collect  a  debt 

Givins  v.  Brisco,  3  J.  J.  Marsh.  632. 

In  Pennsylvania  the  authority  of  a  defendant's  attorney  is  competent 
to  restore  an  action  by  taking  of  a  non  pros,  without  the  consent  of  his 
client.  It  is  not  limited  here  in  the  same  manner  as  in  England.  For 
a  payment  to  the  plaintiff's  attorney  long  after  judgment^  and  withoat 
execution  has  been  held  good. 

Reinholdt  t.  Alberti,  1  Binn.  469 ;  Lynch  y.  The  Commonwealth,  16  Serg.  &  R.  368. 
In  Virginia  the  rule  appears  to  be  the  same.  Branch  y.  Burley,  1  Call,  147;  Wilson 
y.  Stokes,  4  Mnnf.  455.  So  in  South  Carolina,  Poole  y.  Gist,  4  M'Cord,  259.  So  in 
Oonnectiottt,  Brackett  y.  Norton,  4  Conn.  Rep.  517.  An  attorney  who  proeecutea  a  suit 
to  judgment,  has  not  the  power  hy  yirtue  of  his  general  authority  to  discharge  a  defend- 
ant from  arrest  on  a  ca.  $a.  without  the  actual  payment  of  the  debt  Simonton  y.  Bar- 
roll,  91  Wend.  363. 

In  Kentucky  it  is  held  that  the  power  of  an  attorney  ceases  with'tbe 
judgment^  and  that  he  has  no  power  to  revive  or  reverse  the  judgment 
without  a  new  warrant  of  attorney. 

Richardson  t.  Talbot,  3  Bibb,  383 ;  3  J.  L  Marsh.  184.  See  Talbot  y.  M^Gee, 
4  Monroe,  377.    See  also  Gray  y.  Wass,  1  Greenleaf,  357. 

In  New  Jersey  the  acknowledgment  of  satisfaction  or  discharge  of  a 
judgment  by  an  attorney  binds  his  client. 

Wycoflf  y.  Bergen,  1  Coze,  314. 

In  New  York  it  is  held  that  an  attorney  has  no  authority  to  discha^e 
a  defendant  from  a  ca.  sa.  without  actual  satisfaction. 

Jackson  y.  Bartlett,  8  Johns.  Rep.  361;  Kellogg  y.  Gilbert,  10  Johns.  Rep.  890; 
S.  P.  Union  Bank  y.  Geary,  5  Peters,  99.  An  attorney  may  discontinue  a  suit;  Gail* 
lard  y.  Smith,  6  Cowen,  385.  See  Gorham  y.  Grale,  7  Cowen,  739,  where  the  authority 
of  an  attorney  is  considered  by  Wordworth,  J.ff 


(E)  Of  the  Determination  of  his  Power;  -and  herein  of  dismissing  or  dianging  him. 

By  an  order  of  the  courts  it  is  provided^  that  no  person  without  rule 
of  court,  order  of  the  judge  or  secondary,  and  notice  to  the  adverse 
party  or  his  attorney,  shall  change  or  ^ift  his  attorney ;  (o)  or  if  done 
by  such  order  as  aforesaid,  the  attorney  newly  coming  in  is  to  take 
notice,  at  Us  peril,  of  the  rules  in  the  cause,  whereof  the  foimer  at- 
torney was  liable  to  take  notice,  and  shall  also  pay  such  first  Attorney, 
upon  demand,  all  such  fees  as  the  secondary  shall  tax  to  be  due  to  him. 

Vide  Faresl.  50;  12  Mod.  440.  Ua)  Kaye  y.  De  Mattos,  2  Black.  R.  1323 ;  Mao- 
pherson  y.  Rorison,  Dougl.  217.]  ||Ginders  y.  Moore,  1  Bam.  &  C.  564.||  Walmesl^ 
y.  Booth,  2  Atk.  27,  Ld.  Hardwicke  said,  that  he  did  not  know  that  a  sixty  <clerkcoQld 
not  be  changed  mereAj  at  the  pleasure  of  the  partj.  Taylor  y«  Lewis,  2  Yes.  1 12. 
Payment  to  the  plaintiff's  late  attorney,  changed  without  leaye  of  the  court,  is  good. 
Powell  y.  Little,  1  Black.  R.  8.] 

II  As  a  set.  fa.  is  a  new  action,  it  may  be  sued  out  by  a  new  attorney^ 
without  an  order -of  court,  and  without  notice  to  the  opposite  gaity* 

1  Salk.  89 ;  2  Salk.  603 ;  2  Ld.  Raym.  1262,  S.  0. 

So  a  writ  of  error  may  be  brought  by  a  new  attorney. 
Bachelor  y.  Ellis,  7  Teiu  R.  337. 
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And  in  the  Common  Pleas,  even  a  writ  of  execution  may  be  sued  out 
by  a  different  attorney,  without  an  order  of  court. 

Tipping  7.  Johnson,  2  Bos.  &  Pull.  357. 

Where  the  attorney  is  changed  pending  the  suit  on  obtaining  the 
proper  order,  a  new  warrant  is  unnecessary. 

1  Taunt.  45. 

Notice  of  justifying  bail,  (a)  or  a  plea  put  in  (6)  by  a  new  attorney, 
without  any  order  for  changing  the  attorney,  is  irregular,  and  the  plaintiff 
is  not  bound  to  accept  such  notice  or  plea. 

(a)  3  Black.  R.  1323;   Dougl.  217;   6  Taunt.  532;   2  Marsh.  257;   7  Taunt.  48. 
(b)  6  East,  549 ;  ted  vide  13  Ves.  161,  195. 

But  the  sheriff  on  his  bail  may  put  in  and  justify  bail  above  by  their 
own  attorney. 
7  Taunt.  48 ;  2  Marsh.  365 ;  1  Chitt  R.  81 ;  2  Bam.  &  A.  604 ;  1  Chitt.  R.  329. 

And  where  the  defendant  is  a  prisoner,  notice  of  justification  may  be 
given  by  a  new  attorney,  without  an  order  for  changing  the  attorney. 

1  Chitt  R.  291 ;  and  see  2  New  R.  509. 

And  a  party  called  upon  to  show  cause  may  oppose  the  rule  in  per- 
son^ after  an  order  has  been  obtained  for  changing  the  attorney,  although 
a  copy  of  it  has  not  been  served  on  the  opposite  party. 

4  Taunt.  669.1| 

That  where  the  attorney  for  the  plaintiff  or  defendant  dies  pending 
the  suit^  and  the  party  whose  attorney  is  dead,  will  not  retain  another 
attorney  to  manage  his  cause,  the  attorney  against  him  may  proceed, 
and  is  not  bound  to  hinder  his  client's  cause. 

Vide  Jenk.  179;  SMe*B  Prac.  Beg.  137, 141.  ||  But  where  a  new  attorney  is  ap- 
pointed, notice  thereof  roust  be  given  to  the  opposite  party  before  he  can  proceed  in  the 
cause.    Ryland  y.  Noakes,  1  Taunt.  342.|| 

If  A  gives  a  warrant  of  attorney  to  one  to  confess  judgment  in  debt 
to  B  by  nan  sum  informattis  at  eight  in  the  morning,  and  at  ten  the 
same  day  A  dies  before  the  judgment  is  signed  by  the  secretary,  yet  the 
judgment  is  regular. 

Raym.  18,  Andrews  t.  ShowelL 

A  warrant  of  attorney  to  confess  a  judgment  is  not  revocable,  (c)  and 
the  court  will  give  leave  to  enter  up  the  judgment  though  the  party  does 
revoke  it,  but  it  is  determinable  by  the  party's  death ;  but  if  the  party 
dies  in  the  vacation,  the  attorney  may  enter  up  the  judgment  that 
vacation,  as  of  the  precedent  term ;  and  it  is  a  judgment  at  the  common 
law,  as  of  the  precedent  term,(fi^)  though  it  be  not  so  upon  the  statute 
of  frauds  in  respect  of  purchasers,  but  from  the  singing;  also  the  at- 
torney must  bring  in  the  roll  before  the  essoin  of  the  subsequent  term, 
otherwise  ttie  court  will  not  admit  it  to  be  filed. 

[(c)  Where  the  plaintiff  af^r  judgment  received  the  money,  and  gave  a  warrant  to  an 
attorney  to  acknowledge  satisfaction,  and  afterwards,  and  before  satisfaction  acknow- 
ledged, revoked  his  warrant,  the  coart  Would  not  suffer  any  proceeding  upon  the  jud^ 
ment  without  their  leave.     Manser  v.  Shelly,  Raym.  69.J     Salk.  87,  pi.  6.    Vide 
Raym.  ^9 ;    Latch,  8 ;  Far.  2,  93 ;  2  Ld.  Raym.  766,  849,  850;  2  Stra.  718, 882, 1081 ; 
Andr.  54,  309  ;  Barnard,  K.  B.  357,  3^,  404;  Cas.  temp.  Hardw.  158;   Barnes,  270. 
/  WilleSy  437,  Fann  v.  Atkinson.    So  ifthe  warrant  be  to  the  deceased,  without  mention- 
ing his  executors.    8  Term,  257,  Cowie  v.  Allaway.}    Ud)  A  judgment  entered  up  by 
an  attorney,  on  a  warrant  of  attorney  given  to  him  after  the  death  of  his  testator,  as  of  a 
term  when  his  testator  was  alive,  wul  be  set  aside.    Gainsborough  v.  FoUyard,  Stia.i 
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1121.  If  it  be  made  appear  to  the  court  that  the  party  is  dead  at  the  time  of  moviiif  to 
enter  up  judgment,  they  will  not  allow  it  to  be  done.  3  Stra.  1081.  But  this  relation 
does  not  operate  in  adversary  suits.  Sibbet  t.  Russel,  Ca.  temp.  Hardw.  183.]  |  See 
'Hdd^s  Prac.  551,  (9th  edit.)||  /SThe  virtue  of  a  warrant  of  attorney  is  spent  by  the 
entry  of  one  judgment,  and  a  second  judgment  entered  on  the  same  warrant  is  iiregolir. 
1  Penna.R.  245.gr 

(F)  Of  his  Fees  and  Disbursements,  and  the  Remedy  for  the  Recovery  of  them. 

By  the  3  Jac.  1,  cap.  7,  it  is  enacted,  <Uhat  no  attorney,  solicitor,  or 
servant  to  any,  shall  be  allowed  from  bis  client  or  master,  of  or  for  any 
fee  given  to  any  seijeant  or  coimsellor  at  law ;  or  of  or  for  any  sum  or 
sums  of  money  given  for  copies,  to  any  clerk  or  clerks,  (a)  or  officers  in 
any  court  or  courts  of  record  at  Westminster,  (6)  unless  he  have  a  ticket 
subscribed  with  the  hand  and  name  of  the  same  serjeant  or  counsellor, 
clerk  or  clerks,  or  officers  aforesaid,  testifying  how  much  he  hath  received 
for  his  fee,  or  given  or  paid  for  copies,  and  at  what  time,  and  how  often; 
and  that  all  attorneys  and  solicitors  shall  (c)  give  a  true  bill  unto  their 
masters,  or  clients,  or  their  assigns,  of  all  other  charges  concerning  the 
suits  which  they  have  for  them,  subscribed  with  their  own  hand  and 
name,  before  such  time  as  they  or  any  of  them  shall  charge  their  clients 
with  any  the  same  fee  or  charges." 

Vide  Cro.  Car.  159,  and  title  Maintenanee,  (a)  If  an  attorney  alleges  a  special  pro- 
mise to  pay,  the  statute  cannot  be  pleaded.  SalL  86,  pi.  1 ;  Comb.  126;  AU.  4.  So, 
if  there  be  three  counts  in  the  declaration ;  the  first  for  work  done  in  prosecuting,  && 
2d.  Upon  an  executory  consideration  to  prosecute  and  defend  suits,  ana  alleging  a  pei^ 
formance.    3d.  Upon  a  general  inaimul  computanti,    Carth.  57;  Show.  48,  S.  C; 

3  Barnard.  K.  B.  164.  (S)  Therefore  does  not  extend  to  matters  transacted  in,  or  where 
part  of  the  business  was  done  in  an  inferior  court,  and  part  in  Westminster.  Carth.  147. 
[But  the  law  is  otherwise  now,  for  if  any  part  of  the  demand  arise  from  the  conduct  of 
the  business  in  the  superior  court,  the  whole  bill  will  be  referred.  Dougl.  199 ;  4  Term 
Rep.  124.    So  if  the  whole  be  for  business  done  at  the  sessions.    Ex  parte  Williams, 

4  Term  Rep.  494 ;  Clarke  ▼.  Donovan,  5  Term  Rep.  694.  And  therefore  in  such  case 
the  bill  must  be  sigped  and  delivered.  lb.  A  similar  rule  prevails  in  equity,  and  it 
makes  no  difference  if  part  of  the  business  be  done  for  several  other  persons,  as  well  as 
the  party  who  applies.  Marzennor  v.  Sandiford,  3  Br.  Ch.  Rep.  833.  But  if  the  whok 
demand  be  for  conveyancing,  the  courts  at  Westminster  will  not  interfere.  lb.  Hillier  v. 
James ;  Barnes,  41.  j  {See  4  Bos.  &  Pull.  266,  ex  parte  Pricket.^  {e\  Vide  Raym. 
245,  and  3  Keb.  118,  514,  where  this  clause  of  the  statute  was  pleaded,  and  held  a 
good  plea.  But  where  the  executor  of  an  attorney  sued  for  fees,  the  court  held  that  it 
was  not  necessaiT  to  have  the  bill  sijgned.  Comb.  348 ;  Rep.  and  Cas.  of  Pract.  C.  P.  58. 
[But  on  the  defendant's  undertaking  to  paVf  the  court  will,  in  the  case  of  an  executor, 
refer  it  to  be  taxed.  Imp.  K.  B.  482 ;  Weston  v.  Pool,  2  Stra.  1056/}  J  Penson  t. 
Johnson,  4  Taunt  724  ;|1  [though  the  practice  seems  to  have  been  different  formerl j. 
Andr.  276;  Wellis  v.  Nicholson,  Barnes,  119;  Lee  v.  Knight,  lb.  122;  Chappie  v. 
Chapman.]  This  act  may  be  given  in  evidence  upon  non^utumptii  pleaded  to  an  action 
brought  for  fees.    Show.  K.  338 ;  12  Vin.  Abr.  76,  pi.  71. 

The  executor  of  an  attorney  brought  an  action  for  fees  and  law  busi- 
ness done,  by  his  testator;  defendant  moved  to  refer  the  plaintiff's 
demand  to  the  master,  but  denied,  because  all  the  business  was  done  in 
another  court ;  otherwise,  had  the  business  been  done  in  this  court,  or 
partly  in  this ;  and  besides,  the  plaintiff  was  an  executor. 

Salk.  89,  pi.  1.    See  note  (e),  miprd. 

By  the  2  G.  2,  c.  23,  §  (rf)  23,  made  nerpetual  by  30  G.  2,  c,  19,  §  75, 
it  is  enacted,  ^^that  no  attorney  of  the  Courts  of  King's  Bench,  Common 
Pleas,  or  Exchequer,  &c.,  solicitor  in  Chancery,  &c.,  shall  commence  or 
tnaintain  any  action  or  suit  for  the  recovery  of  any  fees^  charges,  or  dis 
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borsenieats  at  law  or  in  equity,  until  the  expiration  of  one  month  or 
inore(e)  aAer  such  attorney  or  solicitor  respectively  shall  have  delivered 
unto  the  party  or  parties  to  be  charged  therewith,  (^)  or  left  for  him,  her, 
or  them,  at  his,  her,  or  their  dwelling-house,  (A)  or  last  place  of  abode,  a 
bill  of  such  fees,  charges,  and  disbursements,  written  in  a  common  legi* 
ble  hand,  and  in  the  English  tongue,  (except  law  terms  and  names  of 
writs,)  and  in  words  at  length,  (except  times  and  (/)  sums,)  which  bill 
shall  be  subscribed  with  the  proper  hand  of  such  attorney  or  solicitor 
respectively,  (A?)  and  upon  application  of  the  party  or  parties  chargeable 
by  such  bill,  or  of  any  other  person  in  that  behalf  authorized,  unto  the 
lord  high  chancellor,  or  the  master  of  the  rolls,  or  unto  any  of  the  courts^ 
or  unto  a  judge  or  baron  of  any  of  the  said  courts  respectively,  in  which 
the  business  contained  in  such  bill,  or  the  greatest  part  thereof  in  account 
or  value,  shall  have  been  transacted;  and  upon  the  submission  of  the 
said  party  or  parties, (/)  or  such  other  person  authorized  as  aforesaid  to 
pay  the  whole  sum,  that  upon  taxation  of  the  said  bill  shall  appear  to 
be  due  to  the  said  attorney  or  solicitor  respectively,  it  shall  and  may  be 
lawful  for  the  said  lord  high  chancellor,  the  said  master  of  the  rolls,  or 
for  any  of  the  courts,  or  for  any  judge  or  baron  of  any  of  the  said  courts 
respectively,  and  they  are  hereby  required  to  refer  the  said  bill,  and  the 
said  attorney  or  solicitor's  demand  thereupon,  (although  no  action  or 
suit  shall  then  be  depending  in  such  court  touching  the  same,)  (;?i)  to  be 
taxed  and  settled  by  the  proper  officer  of  such  court,  without  any  money 
being  brought  into  the  said  court  for  that  purpose  ;(n)  and  if  the  said 
attorney  or  solicitor,  or  the  party  or  parties  chargeable  by  such  bill  re- 
spectively, having  due  notice,  shall  refuse  or  neglect  to  attend  such  taxa* 
tion,  the  said  officer  may  proceed  to  tax  the  said  bill  ex  parte,  (pending- 
which  reference  and  taxation  no  action  shall  be  commenced  or  prose- 
cuted touching  the  said  demand ;)  and  upon  the  taxation  and  settlement 
of  such  bill  and  demand,  the  said  party  or  parties  shall  forthwith  pay  to 
the  said  attorney  or  solicitor  respectively,  or  to  any  person  by  him  au- 
thorized to  receive  the  same,  that  shall  be  present  at  the  said  taxation, 
or  otherwise  unto  such  other  person  or  persons,  or  in  such  manner  as 
the  respective  court  aforesaid  shall  direct,  the  whole  sum  that  shall  be 
found  to  be  or  remain  due  thereon ;  which  payment  shall  be  a  full  dis- 
charge of  the  said  bill  and  demand ;  and  in  default  thereof,  the  said 
party  or  parties  shall  be  liable  to  an  attachment  or  process  of  con- 
tempt, (o)  or  to  such  other  proceedings  at  the  election  of  the  said  attorney 
or  solicitor,  as  such  party  or  parties  was  or  were  before  liable  unto :  and 
if  upon  the  said  taxation  and  settlement  it  shall  be  found  that  such 
attorney  or  solicitor  shall  happen  to  have  been  overpaid,  then  in  such 
case  the  said  attorney  or  solicitor  respectively  shall  forthwith  refund  and 
pay  unto  the  party  or  parties  entitled  thereunto,  or  to  any  person  by 
him,  her,  or  them  authorized  to  receive  the  same,  if  present  at  the  set- 
tling thereof,  or  otherwise  unto  such  other  person  or  persons,  or  in  such 
manner  as  the  respective  court  aforesaid  shall  direct,  all  such  money  as 
the  said  officer  shall  certify  to  have  been  so  over-paid ;  and  in  default 
thereof,  the  said  attorney  or  solicitor  respectively  shall  in  like  manner  be 
liable  to  an  attachment  or  process  of  contempt,  or  to  such  other  proceed- 
ings at  the  election  of  the  said  party  or  parties,  as  he  would  have  been 
subject  unto  if  this  act  had  not  been  made:  and  the  said  respective 
courts  are  hereby  authorized  to  award  the  costs  of  such  taxations  to  bo 
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paid  by  the  parties,  according  to  the  event  of  the  taxation  of  the 
(that  is  to  say,)  if  the  bill  taxed  be  less  by  a  sixth  part  than  the  bill  de- 
livered, (/?)  then  the  attorney  or  solicitor  is  to  pay  the  costs  of  the  taxa- 
tion ;  but  if  it  shall  not  be  less,  the  court  in  their  discretion  shall  charge 
the  attorney  or  client,  in  regard  to  the  reasonableness  of  such  bills.'' 

((f)  This  act  does  not  extend  to  any  bill  of  fees  and  disbursements  doe  from  one  atto^ 
ney  and  solicitor  to  another.  Stat  12  G.  2,  c.  13,  $  6;  Rand  see  Nelson  ▼.  Garforth, 
1  Esp.  N.  P.  C.  221,  and  Bridges  v.  Francis,  Peake's  N.  P.  C.  1.  y  {9  Ves.  J.  647. 
Ex  parte  Dann,  2  Bos.  &  Pul.  343,  Hill  v.  Humphreys.}  [But  under  the  greneral  juris- 
diction of  the  courts  an  agent^s  bill  may  be  referred  to  be  taxed ;  and  it  hath  accordingly 
been  done,  the  employer  bringing  into  court  the  sjdn  remaining  due  on  the  amount  of  the 
plaintiff's  claim,  the  sum  that  should  be  deducted,  if  any,  to  be  afterwards  repaid.  Ex 
parte  Bearcrofl,  E.,  7  G.  3 ;  DougU  200 ;  Dixon  v.  Plant,  M.,  19  G.  3.  lb.]  ||  But  see 
Wildbore  t.  Bryan,  8  Price,  677,  where  an  application  by  the  client  to  the  Court  of 
Exchequer  for  referring  the  affent's  bill  for  taxation  was  refused. J  [(f)  If  action  be 
brought  before  the  expiration  of  a  month  after  the  delivery  of  the  bill,  it  is  a  ground  of 
nonsuit;  but  not  of  motion  to  stay  proceedings.  Harper  y.  Leech,  Barnes,  123.  But 
in  order  to  enable  an  attorney  to  iet  off  his  bill,  it  is  not  necessary  that  he  should  deliver 
it  a  month  before;  he  must  not  indeed  produce  it  at  the  trial  by  surprise.  Murphy  t. 
Cunningham,  Exchequer,  1793 ;  but  if  he  deliver  it  time  enough  for  the  plaintiff  to  hare 
it  taxed  before  the  trial,  that  is  sufficient    Martin  v.  Winder,  E.,  23  G.  3 ;  Douel.  199.1 

SThe  case  of  Murphy  v.  Cunningham  is  reported  in  1  Anstr.  198;  and  it  is  there  left 
oubtful  whether  the  court  considered  delivery  a  month  before  necessary.  In  that  case, 
however,  no  bill  had  been  delivered  at  all,  which  brought  it  within  the  case  of  Martin 
v.  Winder.ll  [The  object  of  the  legislature  in  making  this  requisition  was,  that  the 
client  may  have  due  time  to  examine  the  charges,  and  take  advice  upon  them  if  neces- 
sary ;  and  therefore  the  attorney  must  not  only  deliver  the  bill,  but  leave  it  with  the  client; 
if  he  take  it  back  again,  the  statute  is  not  complied  with.  Brooks  v.  Mason,  I  H.  Black. 
R.  290 ;  1  Stra.  633.  It  seemeth  to  have  been  formerly  a  common  practice  with  attor- 
neys to  deliver  in  their  bills  at  any  time  pending  the  suit.  Barnard.  K.  B.  316.  But 
the  client  having  this  time  given  him  to  examine  the  bill,  and  a  summary  way  of  trying 
the  reasonableness  of  the  items  by  reference  to  the  master,  shall  not  be  allowed  if  he  pat 
the  attorney  to  his  action  to  discuss  the  items  at  the  trial ;  for  if  the  business  were  really 
done,  the  delay  of  the  defendant  for  more  than  a  month  in  objecting  to  the  quantum^  is 
an  admission  that  he  thinks  that  reasonable.  Dougl.  198f  199 ;  Williams  v.  Frith,  Har- 
per V.  Till.]  II  Anderson  v.  May,  2  Bos.  &  Pull.  237.||  [But  a  bill  may  be  taxed  after 
action  brought,  and  at  any  time  before  verdict  or  Judgment,  if  the  money  be  not  paid. 
Shaw  V.  Pickering,  B.  R.  M.,  30  G.  3;  Dougl.  198,  notes.]  ||  The  term  month  here 
means  a  lunar  month.  Hurd  v.  Leach,  5  Esp.  N.  P.  C.  163.  (g)  The  attorney  having 
been  changed  in  the  progress  of  a  cause,  a  judge's  order  was  afterwards  obtained  by  the 
second  attorney  for  the  oeliverv  of  a  bill  signed  by  the  first  attorney,  which  delivery  was 
accordingly  made  to  the  second  attorney ;  and  this  was  held  a  sufficient  delivery  to  ^*  the 
party  to  be  charged  therewith,*'  to  enable  the  first  attorney  to  bring  his  action  against  the 
client  for  the  amount  of  such  bill.  Vincent  v.  Playmaker,  12  East,  R.  372.  And  where 
several  are  jointly  liable,  the  delivery  of  a  copy  of  a  bill  to  one  of  them  from  whom  the 
attorney  received  his  instructions,  is  sufficient  Finchett  v.  How,  2  Camp.  877 ;  and 
see  Oxenham  v.  Lemon,  2  Dow.  &  R.  461.  (A)  Leaving  it  at  the  counting-house  is  not 
a  good  deliveiy.  Hill  v.  Humphreys,  2  Bos.  &  Pull.  343.  A  mistake  in  the  date  of 
items  which  does  not  mislead  does  not  vitiate  the  delivery  ^  the  bill  a  month  before 
action  brought.  Williams  v.  Barber,  4  Taunt  806.  An  attorney  will  not  be  allowed 
on  taxation  of  costs  to  vary  from  the  bill  thus  delivered,  so  as  to  increase  the  charge  on 
any  item ;  ^nd  it  will  be  considered  strong  presumptive  evidence  against  any  additional 
items.  Loveridge  v.  Botham,  1  Bos.  &  Pull.  49.  A  copy  of  the  bill  delivered  is  good 
evidence.  Anderson  y.  May,  2  Bos.  &  Pull.  237.||  [(t)  By  12  G.  2,  c.  13,  $  5,  the  bill 
may  be  written  with  such  abbreviations  as  are  commonly  used  in  the  English  ian- 
ffuage;]  l|  and  see  Reynolds  v.  Caswell,  4  Taunt  193.||  [(^)  Taxation  cannot  regulariy 
be  applied  for  before  bill  delivered.  Cowper  v.  Milbum,  Barnes,  126 ;  but  the  deliveiy 
of  the  bill  may  be  compelled.  Imp.  K.  B.  479.  (/)  Wbere  a  person  who  has  obtained 
an  order  of  taxation  dies,  his  representative  shall  not  revive  it,  out  on  an  undertaking  to 
pay.  2  Atk.  114.  (m)  Heretofore,  it  seemeth,  that  no  rule  could  properly  be  made  for 
taxation,  unless  there  was  an  action  pending  upon  the  bill.  Springate  v.  Springate, 
Salk.  332.]    (The  want  of  a  proper  signature  will  not  entitle  the  defendant,  who  has 
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been  tnested  by  an  attorney  for  fees,  to  be  discharged  out  of  custody,  on  enterinff  a  eom- 
ID  on  appearance,  this  omission  being  a  matter  of  defence  on  the  trial.    Tomnnson  v. 
Clark,  4  Moore,  4.||     [(n)  The  year  before  this  statute  passed,  Lord  Chancellor  Kine 
declared,  that  he  first  introduced  the  practice  of  bringing  in  the  money  into  the  courte  of 
law  when  he  was  Lord  Chief  Justice  C.  P.;  and  that  the  same  rule  was  afterwards 
adopted  by  the  Court  of  K.  B. ;  for  the  party  being  stopped  from  suing  at  law^  he 
thought  it  reasonable  that  the  attorney  should  have  security  for  his  money ;  but  his 
lordship  refased  to  do  it  in  Chancery.    Mos.  68,  p.  40.    And  this  was  thought,  saith 
Lord  Hardwicke,  a  great  hardship  on  clients  at  the  time  of  making  the  act,  because  an 
attorney  might  make  a  very  unreasonable  bill,  and  put  a  burden  on  his  client  to  raise  it: 
the  act,  therefore,  varied  the  rule  both  of  courts  of  common  law  and  equity ;  so  that  the 
client  submitting  to  pay  what  should  become  due,  the  bill  should  be  taxed,  and  that 
without  bringing  the  money  into  court.    2  Ves.  451.    In  general,  accounts  cannot  be 
taken  on  taxation  of  a  bill,  much  less  can  the  client  after  taxation  allege  an  antecedent 
demand,  and  desire  to  have  that  deducted;  this  would  be  to  open  a  judgment,  (for  this  is 
a  jndffment  of  the  court  upon  the  client's  own  submission  to  pay  what  may  be  due,)  and 
voald  make  these  things  so  uncertain  that  there  would  be  no  end  of  them.  lb.    (o)  In 
esuity,  after  taxation,  the  solicitor  may  take  out  an  attachment  for  the  bill  without  fint 
of  all  taking  out  a  ttthpo^na.    But  he  must  previously  leave  a  copy  of  the  order  of  taxa- 
tion, and  the  master's  report  of  the  sum  at  which  the  bill  is  taxed,  at  the  client'^  house. 
S  Atk.  114;  Barnard.  Ch.  266.     (p)  But  the  executor  of  an  attorney  pays  no  costs, 
aldiongh  above  a  sixth  part  be  taken  off.    Weston  v.  Pool,  3  Stra.  1056.    Where  an 
attorney  accepted  a  less  sum  than  he  demanded  in  discharge  of  his  bill,  and  the  bill  was 
afterwards  taxed,  and  a  sixth  part  of  the  sum  originally  demanded  taken  off,  the  court 
considered  the  sum  accepted  in  full  of  his  bill  as  his  demand;  and,  therefore,  that  he 
was  not  absolutely  liable  to  pay  the  costa  of  taxation.    EcoUier  v.  Dutour,  Barnes,  128.] 

(I  The  provisions  of  this  statute  have  been  construed  favourably  for 
the  client. 

Thus  a  charge  in  an  attorney's  bill  for  a  dedimus  potest atemy  has 
been  held  a  sufficient  item  to  enable  the  court  to  refer  the  whole  bill  for 
taxation,  although  the  other  charges  were  entirely  for  conveyancing. 
So  also  a  charge  for  attending  at  a  lock-up  house  and  obtaining  the  de- 
fendant's release,  and  filling  up  a  bailbond,  renders  the  bill  taxable,  (a) 
But  a  charge  for  preparing  an  affidavit  of  the  petitioning  creditor's  debt 
and  bond  for  obtaining  a  commission  of  bankrupt,  was  held  not  a  tax- 
able item.  (A) 

Ex  parte  Prickett,  1  New  R.  266.  $o  a  charge  for  preparing  a  warrant  of  attomer 
renders  the  bill  liable  to  be  taxed.  Sandon  v.  Bourn,  4  Camp.  68 ;  Weld  v.  Crawford, 
2  Stark.  538  ;  and  Wilson  v.  Gutteridge,  3  Bam.  &  C.  157 ;  wed  vide  3  Bam.  &  A.  488. 
See  also  the  judgment  of  Lord  Eldon,  C.  J.,  in  Hill  v.  Humphreys,  2  Bos.  &  Pull.  343. 
In  this  last  case  a  bill  had  been  deliyered,  though  not  in  conformity  with  the  directions 
of  the  statute.  But  where  no  bill  had  been  delivered  at  all.  Lord  Kenyon  allowed  evi- 
dence to  be  ^ven  of  business  done  as  conveyancer,  thoosh  the  plaintiff  was  precluded 
from  recoverin&r  on  the  other  items  of  his  bill.  Miller  v.  Towers,  Peake,  N.  P.  C.  102. 
And  the  same  doctrine  was  laid  down  in  Mowbray,  Gent.,  one,  &c.  v.  Fleming,  1 1  East, 
285,  where,  under  like  circumstances,  the  plaintiff  was  permitted  to  recover  for  such 
items  as  were  not  taxable,  although  a  bill  of  particulars  had  been  delivered  under  a 
judge's  order,  containiiif  other  items  which  were  taxable,  (a)  Fearoe  v.  Wilson,  6 
.Bam.  &  C.  86.  {h)  Burton  v.  Chatterton,  3  Bam.  &  A.  486;  and  see  5  Bam.  & 
A.  898. 

So  where  the  whole  is  for  business  done  at  the  quarter  sessions,  the 
bill  may  be  referred  to  the  master  for  taxation. 

Ex  parU  Williams,  4  Term  R.  494 ;  and  see  Dougl.  197. 

And  an  attorney  was  not  permitted  to  recover  for  business  done  at 
the  quarter  sessions,  where  the  bill,  though  properly  deUvered,  was  not 
signed  as  required  by  the  statute. 

Clarke  v.  Donovan,  5  Term  R.  394. 

An  attorney  of  the  superior  courts  cannot  maintain  an  action  (of 
Vol..  I.— 63  2  T  2 
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busmess  done  in  the  Court  of  Insolvent  Debtors  without  first  delivering 
liis  bill  as  directed  bv  the  statute. 

Smith  T.  Wattleworth,'4  Barn.  &  C.  364. 

And  even  fees  charged  by  an  attorney  as  steward  of  a  court  leet  have 
been  considered  taxable. 

Luxmore  y.  Lethbridge,  5  Bam.  &  A.  898,    See  also  3  Price,  380 ;  and  2  Taunt  391. 

Money  paid  by  an  attorney  for  costs  which  his  client  is  adjudged  to 
pay,  is  a  disbursement  within  the  statute,  and  cannot  be  separated  from 
other  items  in  the  bill. 

Crowder  and  others  t.  Shee,  1  Camp.  437.  But  where  the  attorney,  at  his  client's 
Teqoest,  having  put  in  bail,  paid  the  debt  and  costs,  it  was  held,  that  he  might  recover 
for  his  disbursement  without  delivery  of  a  bill  according  to  the  statute;  no  charge  hal- 
ing been  made  for  his  own  labour.    Prothero  v.  Thomas,  6  TaunU  196 ;  1  Manm,  539. 

But  where  the  charges  are  for  business  done  .entirely  out  of  any  court, 
the  courts  at  Westminster  will  not  interfere ;  as  where  the  bill  is  soldy 
for  conveyancing,  or  for  business  done  in  parliament,  (a)  or  for  business 
preliminary  to  the  suing  out  a  commission  of  bankruptcy. 

Hillier  v.  James,  Barnes,  41 ;  Williams  v.  Odell,  4  Price,  279 ;  Burton  v.  Chatter- 
ton,  3  Bam.  &  A.  486.  (a)  See  3  Ves.  &  Bea.  21.  For  establishiug  a  taxation  of  costs 
on  private  bills  in  the  House  of  Lords,  it  is  enacted  by  7  &  8  G.  4,  c.  64,  $  1  &  2,  that 
on  application  made  to  the  clerk  of  parliament  as  to  the  costs  and  expenses  of  such 
bills,  he  shall  direct  the  same  to  be  taxed  by  such  persons  as  he  shall  appoint;  and  in 
actions  against  persons  liable  to  pay,  the  speaker's  certificate  shall  have  the  effect  of  a 
warrant  to  confess  judgment.  And  there  is  a  similar  provision  for  taxing  costs  on  pri- 
vate bills  in  the  House  of  Commons  by  6  G.  4,  c.  123,  §  1  &  2. 

By  the  stat  6  G.  4,  c.  16,  §  14,  (the  Bankrupt  Act,)  "the  petitioning 
creditor  or  creditors  shall,  at  his  or  their  own  cost,  sue  forth  and  prose- 
cute the  commission,  until  the  choice  of  assignees ;  and  the  commis- 
sioners shall,  at  the  meeting  for  such  choice,  ascertain  such  costs,  and 
by  writing  under  their  hands  direct  the  assignees,  (who  are  thereby 
thereto  required,)  to  reimburse  such  petitioning  creditor  or  creditors 
such  costs,  out  of  the  first  money  that  shall  be  got  under  the  comous- 
sion ;  and  all  bills  of  fees  or  disbursements  of  any  solicitor  or  attorney 
/  employed  under  any  commission,  for  business  done  after  the  choice  of 
assignees,  shall  be  settled  by  the  commissioners,  except  that  so  much  of 
such  bills  as  contain  any  charge  respecting  any  action  at  law  or  suit  in 
equity,  shall  be  settled  by  the  proper  officer  of  the  court  in  which  such 
business  shall  have  been  transacted,  and  the  same,  so  settled,  shall  be 
paid  by  the  assignees  to  such  solicitor  or  attorney :  provided,  that  any 
creditor  who  shall  have  proved  to  the  amount  of  twenty  pounds  or  up- 
wards, if  he  be  dissatisfied  with  such  settlement  by  the  commissionei^ 
may  have  any  such  costs  and  bills  settled  by  a  master  in  chancery,  who 
shall  receive  for  such  settlement,  and  the  certifltate  thereof,  twenty 
shillings  and  no  more."  The  former  part  of  this  clause  appears  to  have 
been  taken  from  the  stat.  5  G.  2,  c.  30,  §  25,  upon  which  it  has  been 
holden,  that  the  petitioning  creditor  is  liable  to  the  solicitor  for  the  ex- 
pense of  conducting  the  commission,  up  to  the  choice  of  assignees.(i) 
But,  as  between  the  solicitor  and  messenger,  there  is  no  implied  contract 
on  the  part  of  the  former,  to  pay  him  his  expenses,  (c)  The  solicitor  is 
an  agent  merely,  and  is  not  to  be  regarded  as  a  principal,  as  respects  tlic 
messenger ;  and  although  he  make  himself  responsible  to  the  messen- 
ger, the  petitioning  creditor  will  not  therefore  be  exonerated,  without 
the  express  consent  of  the  messenger  to  discharge  him,((/)    And  the 
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meflsenger  under  a  commission  of  bankrupt  may  recover  from  the  peti- 
tioning creditor  his  fees  for  his  services  before  the  party  be  declared  a 
bankrupt ;  although  the  pai:ty  was  duly  declared  a  bankrupt,  and  the 
messenger's  bill  ordered  by  the  conmiissioners  to  be  paid  by  the  assignee 
out  of  the  estate,  (e)  The  latter  part  of  the  above  clause  of  the  stat 
6  6.  4,  c.  16,  §  14,  appears  to  have  been  taken  from  the  stat.  5  6.  2, 
c.  30,  §  47,  upon  which  it  has  been  determined,  that  the  bill  of  costs  of 
a  solicitor,  under  a  commission  of  bankruptcy,  is  taxable,  though  ap- 
proved by  the  commissioners,  and  stated  and  allowed  in  the  accounts 
of  the  assignees,  (g)  And  an  attorney's  bill  for  obtaining  a  bankrupt's 
certificate,  must  be  signed  and  delivered  a  month  before  he  can  sue 
thereon.  (A)  But  an  action  may  be  maintained  by  a  soUcitor  against  an 
assignee,  for  business  done  under  a  commission  of  bankrupt,  one  month 
after  he  has  delivered  a  copy  of  bis  bill,  although  it  has  not  been  taxed 
by  a  master  in  chancery.(t) 

(b)  1  Roee,  449 ;  and  see  Holt,  Ni.  Pri.  945,  376 ;  5  Moore,  390 ;  3  Brod.  &  Bing. 
457,  S.  C. ;  8  Barn.  &  G. 43 ;  4  Dow.  &  Ry.  621,  S.  C.  (e)  Holt,Ni.  Pri.  347,  tnno^; 
and  see  2  Maule  &  S.;  3  Carr.  &  P.  134;  6  Bam.  &  0.  330;  8  Dow.  &  Ry.  53,  S.  C. 
(d)  HoItfNi.  Pri.  376 ;  and  for  the  messenger's  remedy  against  the  assignees,  see  ib.  347, 
inniylit.  (e)  3  Carr.  &  P.  123.  (^)  3  Madd.  R.  49 ;  (A)  3  Taunt.  321 ;  1  Rose,  119,  S.C. 
(0  1  Stark.Ni.  Pri.  378 ;  and  see 3  Camp.  378 ;  3  Stark.  Ni.  Pri.  59 ;  3  Bam.  &  A.  486. 

The  Statute  of  2  G.  3,  c.  23,  §  23,  does  not  (a)  extend  to  any  bills  of 
fees,  &c.,  due  from  any  attorney  or  solicitor  to  any  other  attorney  or  so- 
licitor, or  clerk  in  court :  but  every  such  solicitor,  attorney,  or  clerk  in 
court,  may  use  such  remedies  for  the  recovery  of  his  fees,  &c.,  against 
such  other  attorney  or  solicitor,  as  he  might  have  done  before  the 
making  of  the  said  act.     And  there  is  a  case  in  Wilson^s  reports,  (6) 
where  a  judge  of  the  King's  Bench  having  made  an  order  to  refer  an 
agent's  bill  to  be  taxed,  and  the  master  not  having  obeyed  it,  the  court 
was  applied  to,  and  held  that  the  order  was  irregular,  the  master  declar- 
ing he  had  never  taxed  a  bill  for  agency.    It  is  now  the  uniform  prac- 
tice, however,  of  all  the  courts  (c)  to  refer  an  agent's  bill  to  be  taxed  on 
the  application  of  his  employer,  and  upon  his  bringing  into  court  the 
sum  claimed  by  the  plaintiflf.    But  the  bill  of  an  agent  to  the  attorney 
employed  by  the  party,  in  respect  of  whose  business  the  agency  charges 
have  been  incurred,  cannot  be  taxed  on  the  application  of  the  client  (rf) 
It  is  not  necessary  that  an  agent's  bill  should  be  signed  or  deUvered  be- 
fore the  commencement  of  an  action,  (e)     And  where  business  has  been 
done  by  an  attorney,  for  a  client  who  afterwards  becomes  himself  an 
attorney,  the  former  need  not  deliver  a  bill  signed  in  order  to  recover 
his  costs,  (g) 

(a)  Dick.  1 13 ;  1  Cox,  49,  in  Chan,  (b)  I  Wils.  366.  (c)  Dougl.  199,  300,  and  the 
cases  there  cited  in  noti$ ;  Groome  ▼.  Sjmonds,  E.  35  G.  3,  iC.  B. ;  and  see  Dick.  385, 
m  Chan.  (<Q  8  Price,  577.  (e)  Dongl.  199,  in  noiis ;  Peake*s  Cas.  in  Ni.  Pri.,  (3d 
edit.)  1,3;  and  see  the  case  of  Jones,  one,  &c.,  r.  Price,  lb.  3,  (a) ;  1  Esp.  R.  331  • 
{g)  1  Esp.  R.  430;  3  H.  Black.  589,  S.  C. 

It  is  not  necessary  for  an  executor  or  administrator  of  an  attorney  to 
deliver  a  bill  of  costs,  for  business  done  by  his  testator  or  intestate  before 
the  commencement  of  an  action  ;(A)  the  statute  3  G.  2,  c.  23,  §  23,  being 
confined  to  actions  brought  by  the  attorney  himself,  and  not  extending 
to  his  personal  representatives ;  but  such  a  bill  may  be  referred  to  be 
taxed,  on  the  defendant's  undertsdung  to  pay  what  is  due.  (t)  An  attor- 
ney delivered  his  bill,  and  after  his  death  application  was  made  to  tax 
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ity  and  above  a  sixth  part  was  taken  off;  it  was  moved  that  the  execu- 
trix might  pay  the  costs ;  but  the  Court  of  King's  Bench  held  that  she 
should  not :  for  the  words  of  the  act  2  6.  2,  c.  23,  §  23,  impose  them 
upon  the  attorney  or  soUcitor  only,  and  the  executrix  is  not  to  blame  if 
she  stand  upon  his  bill  or  make  out  one  from  his  books,  (k) 

(A)  1  Barnard,  K.  B.  433 ;  Andr.  276 ;  Caa.  Pr.  C.  P.  58 ;  1  Car.  &  P.  3.  (t)  1  Salk. 
89;  2  Stra.  1056;  Say.  QaU,  324,  325;  4  Taunt.  724;  bat  see  Caa.  Pr.  C.  P.  58; 
Barnes,  119, 122,  conird.    {k)  2  Stra.  1056 ;  Say.  Qats^  327. 

Before  an  attorney's  bill  has  been  settled  and  paid,  it  may  be  taxeu 
as  a  matter  of  course,  at  any  distance  of  time ;  (a)  but  after  it  has  beei 
settled  and  paid,  and  the  payment  has  been  long  acquiesced  wider,  the 
courts  will  not  refer  it  to  be  taxed  as  a  matter  of  course ;  nor,  as  it 
seems,  unless  a  gross  error  or  imposition  be  pointed  out  (A)  So,  where 
a  bond  had  been  given  for  the  debt  five  years  before,  and  the  vouchers 
had  been  delivered  up,  the  Court  of  Common  Pleas  would  not  refer  the 
bill  to  be  taxed,  saying,  that  an  attorney  at  this  rate  could  never  be 
safe,  {c)  But  though  an  attorney's  bill  has  been  settled  and  paid,  yet  the 
courts,  under  special  circumstances,  will  refer  it  to  be  taxed ;  for  the 
client  may  by  affidavit  show  that  the  business  charged  was  never  per- 
formed, or  that  the  charges  are  fraudulent ;  and  where  that  is  the  case, 
neither  payment,  nor  a  release,  nor  a  judgment  for  the  money  due,  will 
preclude  the  court  from  having  the  bill  taxed.  (</)  But  overcharges 
alone,  without  circumstances  showing  fraud,  do  not  seem  to  be  suffi- 
cient, (e)  An  attorney's  bill  may  also  be  taxed,  though  there  was  a 
spec^il  agreement  between  the  attorney  and  his  client  that  the  former 
should  be  paid  for  his  time  at  a  certain  rate  by  the  day,  besides  his  ex- 
penses ;  (g)  or  though  he  has  obtained  a  warrant  of  attorney  from  his 
client  for  confessing  judgment  for  the  money  due  upon  his  biU,  and  has 
entered  up  judgment  thereupon.  (A)  But  the  plaintiff  having  paid  to 
an  attorney  the  amount  of  his  bill,  cannot,  after  a  reduction  of  the  bill 
by  taxation,  maintain  an  action  for  the  difference,  (i)  And  when  a  rule 
has  been  served  for  taxing  an  attorney's  bill,  the  Court  of  Song's  Bench 
will  not  grant  an  attachment  against  the  attorney  for  not  paying  the 
balance  due  to  his  client,  until  the  costs  have  been  taxed,  though  the 
balance  is  admitted,  and  it  has  been  agreed  to  di^ense  with  the  taxa- 
tion. (*) 

{a)  Per  cur,  T.  34  6.  3,  K.  B.  ^An  aUamey^M  fee  on  trial  or  argummt  of  a  law 
question  is  taxable  in  New  York,  though  he  does  not  attend.  Wilaon  ▼.  White,  2  Wend. 
265.  In  the  taxed  bill  of  costs,  on  a  rule  for  restitution,  attorney  and  counsel's  aigo- 
ment  fee  is  allowed.  Wiltmarv.  Rogers,  3  Halst.  272.  g'  (&)Say.OMte,323;  Dougl.I99; 
and  see  14  Ves.  362 ;  1  Ves.  &  Bea.  126 ;  3  Yes.  &  Bea.  174, 175,  in  Chan.;  7  Moor,  496  ; 
6  Dow.  &  Ry.  339.  (c)  Cas.  Pr.  C.  P.  109 ;  Pr.  Reg.  37,  S.  C. ;  but  see  1  Bamaid, 
K.  B.  144, 145.  (d)  Say.  Grata,  323 ;  Dougl.  199,  S.  P. ;  and  see  2  Atk.  395 ;  Dick, 
403;  14  Ves.  362, 2G3;  Meriv.  285;  Buck.  Ill,  m  Chan.;  5  Price,  42,  in  Scac  (e)14 
Yes.  262 ;  3  Yes.  ^  Bea.  174 ;  and  see  1  Anstr.  186.  (g}Say.  Ois/«,  333;  and  see 
4  Bro.  Ch.  Cas.  350;  but  see  3  Barnard.  K.  B.,  164,  eonirtU  (A)  Say.  Gm^  3Sd. 
(0  3  Stark.  Ni.  Pri.  85.    (k)  3  Chitt.  R.  66. 

WTiere  an  actidh  is  brought  on  on  attorney's  bill,  the  court  will  order 
it  to  be  taxed  at  any  time  before  trial,  though  after  plea  pleaded  and 
issue  joined.  (/)  But  it  is  a  general  rule,  that  an  attorney's  bill  cannot 
be  taxed  at  the  trial  of  an  action  brought  upon  it,(m)  nor  after  judg- 
ment by  default,  and  a  writ  of  inquiry  executed :  (n)  for  if  the  bu^ness 
was  really  done,  (which  must  be  proved  at  the  trial,)  Ihe  delay  of  the 
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defendant  for  more  than  a  month  in  objecting  to  the  quantum  is  an  ad- 
mission that  he  thinks  it  to  be  reasonable.  In  a  modern  case,  however, 
an  attorney  *s  bill  was  referred  to  the  master  for  taxation,  after  an  action 
had  been  brought  upon  it,  and  a  verdict  recovered,  on  a  suggestion  that 
^x)me  of  the  items  in  the  bill  would  not  have  been  allowed  by  the  mas- 
ter had  it  been  originally  referred  to  him  for  taxation ;  but  upon  the 
terms  of  the  defendant  paying  the  costs  of  the  application,  and  of  the 
taxation,  with  the  costs  of  the  cause  as  between  attorney  and  client,  the 
plaintiff  being  at  liberty  to  take  out  the  money  forthwith,  which  had 
been  paid  into  court,  (o) 

(0  Per  cur,  T.  21  G.  3,  K.  B.  /SThe  costs  recovered  and  taxable  in  the  cause,  as  be- 
tween party  and  party,  are  the  measure  of  compensation  to  the  attorney,  as  between  bim 
and  the  party  recovering.  M^Farland  v.  Crary,  8  Cowen,  353.  In  action  by  an  attorney 
against  his  client  for  fees,  it  is  not  requisite  to  show  that  a  copy  of  the  bill  of  costs  was 
served  on  the  client  before  action  brought;  nor  on  producing  the  taxed  bill  to  show  that 
notice  of  taxation  had  been  served  on  the  client.  Uleason  v.  Clark,  9  Cowen,  57.  On 
the  trial  the  deferulant  cannot  contest  the  items,  but  ought  to  apply  to  the  court  to  have 
the  bill  taxed.  Scott  v.  HImendorff,  12  Johns.  315.^  (m)  Dougl.  199;  and  see  9  Bos. 
&  Pull.  237 ;  7  Price,  234 ;  2  Chitt.  R.  66 ;  1  Car.  &  P.  627.  (n)  Barnes,  124.  (o)  3 
Ciiitt  R.  63;  and  see  3  Dow.  &  Ry.  33. 

The  statute  2  G.  2,  c.  23,  §  23,  only  requires  the  delivery  of  a  bill  for 
the  bringing  of  an  action,  and  therefore  though  an  attorney  cannot  bring 
an  action  on  his  bill  till  it  has  been  delivered  a  month,  that  circumstance 
is  not  necessary  to  enable  him  to  set  it  off;  but  he  must  not  produce  it 
at  the  trial  by  surprise :  it  is  sufficient,  in  such  case,  to  deliver  the  bill 
time  enough  for  the  plaintiff  to  have  it  taxed  before  the  trial,  (a)  The 
delivery  of  a  former  bill  is  conclusive  evidence  against  an  increase  of 
charge  in  a  subsequent  bill,  on  any  of  the  items  contained  in  it,  and 
strong  presuiiiptive  evidence  against  any  additional  items ;  but  if  there 
were  any  real  errors  or  omissions  in  the  former  bill,  they  may  be  recti- 
fied. (6)  And  a  mistake  in  the  date  of  items  in  an  attorney's  bill  which 
does  not  mislead  will  not  vitiate  the  delivery,  (c)  If  a  defendant  be 
arrested  by  an  attorney  for  fees,  after  a  bill  of  costs  has  been  delivered 
to  him  without  being  signed,  he  cannot  be  discharged  out  of  custody  on 
entering  a  common  appearance  in  the  Common  Pleas,  as  the  want  of 
such  signature  will  be  a  defence  to  the  action,  on  producing  the  bill  at 
the  trial,  (d) 

(a)  Douffl.  190,  tfi  noii$ ;  Martin  and  Wife,  administratrix,  v.  Winder,  one,  &c.,  E. 
S3  G.  3,  K.  B. ;  1  Esp.  R.  449,  S.  P.  (6)  1  Bos.  &  Pull.  49.  (e)  4  Taunt  806. 
(0  4  Moore,  4. 

The  statute  requires  the  bill  to  be  delivered  one  month  or  more  before 
the  commencement  of  the  action,  which  is  construed  to  be  a  lunar 
month,  (c)      And  where  a  bill  of  costs  is  delivered  to  the  party,  it  must 
be  left  with  him,  and  not  taken  back  again,  (g)    When  two  persons  are 
liable  to  an  attorney  for  business  done  on  their  joint  retainer,  it  is  suffi- 
cient for  him  to  deliver  a  copy  of  his  bill  to  one  of  them,  from  whom  he 
received  his  instructions,  and  to  whom  the  management  of  the  business 
was  left  by  the  other  ;(A)  but  it  seems  that  the  delivery  of  a  copy  of  the 
bill  in  such  case  to  the  one  who  did  not  intermeddle  would  not  be  suffi- 
cient :  for  he  cannot  be  considered  as  having  authority  to  receive  it  for 
both,  nor  is  he  likely  to  know  what  foundation  there  is  for  the  charges 
in  the  bill.  (»)     And  where  a  party  in  a  cause  having  changed  his  attor- 
ney in  the  progress  of  it,  a  judge's  order  was  afterward  obtained  by  the 
second  attorney  for  the  delivery  of  a  bill  signed  by  the  first,  of  his  fees 
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and  disbursements,  which  delivery  was  accordingly  made  to  the  second 
attorney ;  this  was  holden  by  a  majority  of  the  judges  of  the  King's 
Bench  to  be  a  sufficient  delivery  of  the  bill  to  the  party  to  be  charged 
therewith,  within  the  words  and  meaning  of  the  statute,  so  as  to  enable 
the  first  attorney  to  bring  his  action  against  the  client  for  the  amount  of 
such  bill,  (k)  So  the  delivery  of  a  bill  to  the  attorney  of  the  party,  to  be 
charged,  is  deemed  sufficient  if  the  party  himself  attend  the  taxation,  or 
the  bill  be  shown  to  have  come  to  his  hands.  (/)  If  the  bill  be  not  deli- 
vered to  the  party,  it  must  be  left  for  him  at  his  dwelling-house  or  last 
place  of  abode ;  leaving  it  at  the  counting-house  not  being  deemed  suffi- 
cient, (m) 

(e)  5  Esp.  R.  168.  (g)  1  H.  Black.  290.  (A)  3  Camp.  5277 ;  and  see  1  Camp.  437; 

5  Dow.  &  Ry.  461.   (t)  2  Camp.  277.   (k)  12  East,  372.   (/)  1  Gow,  71.    (m)  2  Boe. 

6  PuU.  343;  bat  see  1  Stark.  Ni.  Pri.  324 ;  1  Gow,  73,  n. 

In  an  action  on  an  attorney's  bill,  it  is  sufficient  to  give  in  evidence  a 
judge's  order  to  tax  the  bill,  the  defendant's  undertaking  to  pay  what 
shall  appear  to  be  due,  and  the  master's  allocatur  thereupon; (a)  and 
the  defendant  will  not  be  permitted  to  question  the  reasonableness  of 
the  items  before  a  jury.  (A)  In  such  an  action  the  nisi  prius  record  is 
good  primA  facte  evidence,  to  show  that  the  action  was  not  commenced 
till  the  expiration  of  a  month  after  the  delivery  of  the  bill,  (c)  KsA 
where  it  is  material  for  the  defendant  to  show  that  the  action  was  com- 
menced earlier  than  it  appears  to  have  been  by  the  nisi  prius  record, 
the  declaration  delivered  by  the  plaintiff  is  admissible  evidence,  (c?) 
When  an  attorney  has  regularly  delivered  a  bill  signed,  he  may  give  a 
copy  of  it  in  evidence,  without  proof  of  notice  to  produce  the  original  (e) 
It  may  indeed  be  inferred  from  one  case,(^)  that  unless  a  duplicate  of 
the  bill  be  kept,  tlie  plaintiff  cannot  give  parol  evidence  of  its  contents 
without  a  notice  to  produce  it :  but  in  a  subsequent  case  it  was  decided, 
that  a  copy  of  an  attorney's  bill  not  signed  by  the  attorney,  the  original 
of  which,  duly  signed,  has  been  delivered  to  the  defendant,  is  adnussible 
in  evidence  with  proof  of  notice  to  produce  the  original.  (A) 

(a)  2  Camp.  496 ;  yS vide  Gleason  v.  Clark,  9  Cowen,  bl,^  {h)  Doug;!.  199 ;  Tidd,  333. 
(c)  1  Bos.  &  Pull.  263.  {d)  2  Camp.  497,  n.  {e)  2  Bos.  &  Pull.  237;  3  Esp.  R.  167, 
S.  C.  Peake*8  Evid.  (5th  ed.)  104,  261 ;  Tidd,  35.  (g)  2  Camp.  110.  (A)  6  Bam.  & 
C.  394 ;  and  see  7  Moore,  112 ;  3  Bro.  &  Bing.  288,  S.  C. 

If  an  attorney  refuse  to  deliver  a  signed  bill  to  his  client,  the  latter 
may  compel  him,  by  taking  out  a  summons  before  a  judge  entitled  in 
one  of  the  causes  in  which  he  was  concerned ;  and  in  the  King's  Bench, 
if  the  attorney  on  being  served  therewith  do  not  attend,  an  order  will  be 
made  for  delivering  it  within  a  reasonable  time.    In  the  Common  Pleas 
three  summonses  are  necessary  in  case  of  non-attendance,  before  an 
order  can  be  obtained,  (t)    And,  in  either  court,  if  the  attorney  still 
neglect  to  deliver  it,  the  order  should  be  make  a  rule  of  court ;  and  on 
personal  service  of  the  rule,(Ar)  and  making  affidavit  thereof,  the  court 
on  motion  will  grant  an  attachment.    The  bill  being  delivered,  a  judge's 
summons  may  be  obtained  for  the  attorney  to  show  cause  why  it  should 
not  be  referred  to  the  master  in  the  King's  Bench,  or  one  of  the  protho- 
notaries  in  the  Common  Pleas,  to  be  taxed ;  upon  which,  if  the  attorney 
attend,  and  the  judge  think  it  reasonaUe,  he  will  make  an  order  of 
course  for  taxing  it,  on  an  undertaking  signed  by  the  client  or  his 
attorney  in  the  judge's  books,  to  pay  what  shall  ap);>ear  to  be  due  upon 
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such  taxation.  (/)  And  in  the  King's  Bench  a  peremptory  order  will  be 
made  iu  like  manner  upon  the  first  summons,  in  case  of  non-attend- 
ance ;(m)  but  di  the  Common  Pleas,  if  the  attorney  do  not  attend,  there 
must  be  three  summonses  taken  out,  and  an  affidavit  made  of  the  ser- 
vice and  attendance  thereon  before  the  judge  will  make  an  order  ex 
parte,  (n)  But  in  neither  court  can  the  cUent  have  a  summons  for 
delivery  of  the  bill  and  taxing  it  together,  (o)  In  the  Exchequer  a  rule 
for  an  attachment  against  an  attorney  for  not  deUvering  his  bill  of  costs, 
is  not  absolute  in  the  first  instance,  but  only  a  rule  nisi  ;  (p)  and  where 
it  appeared  on  showing  cause  that  the  bill  had  been  delivered  since  the 
rule  was  served,  and  illness  was  assigned  in  the  affidavit  as  the  cause  of 
not  obeying  the  order,  the  rule  was  discharged  without  costs,  (q) 

(t)  Imp.  C.  P.  (7th  edit.)  556.  (k)  9  Chitt.  R.  66.  (/)  For  the  fonn  of  an  undertaking 
to  paj  an  att<»Tney*8  bill  on  taxation  in  the  Exchequer,  see  Tidd,  Append,  ch.  14,  $  53, 
(9th  edit)  (m)  Imp.  K.  B.  (10th  edit)  506.  (n)  Imp.  C.  P.  (7th  edit.)  556,  567. 
(o)  Imp.  K.  B.  (10th  edit.)  506;  Barnes,  126.   (p)  11  Price,  593.   (q)  Id,  ibid^ 

[A  solicitor  cannot  bring  a  bill  in  equity  for  his  bill :  nor  can  he  go 
there  for  an  account  after  his  bill  has  been  taxed,  upon  the  ground  that 
the  officer  has  not  made  proper  allowances. 

Pany  y.  Owen,  Ambl.  109 ;  Osbaldiston  ▼.  Croas,  Com.  R.  611. 

Where  a  client,  unassisted  by  an  attorney,  has  paid  a  law-bill,  and 
accepted  of  a  receipt  for  it,  a  court  of  equity  has  allowed  him  to  open 
the  whole  account  notwithstanding,  and  to  take  exceptions  to  any  im- 
proper or  extravagant  charges.  And  where  a  client  has  given  an  attor- 
ney a  bond  or  mortgage  to  secure  the  payment  of  what  was  charged  to 
be  due  to  him  on  account  of  a  law-suit,  the  courts  of  equity  have  re- 
lieved the  client,  and  ordered  the  bill  to  be  taxed :  and  the  ground  on 
which  this  relief  is  given,  is,  the  great  power  and  influence  which  the 
attorney  has  over  his  client.     Per  Lord  Hardwicke. 

Walmesley  ▼.  Booth,  3  Atk.  27.    See  too  Sir  William  Sanderson  v.  Glass,  3  Atk.  396. 

tBat  a  coart  of  common  law  will  not  grant  an  application  of  this  nature.  See  Piston  v. 
^onbar,  1  Anst.  186 ;]  Proof  v.  Hines,  Cas.  temp.  Talbot,  115 ;   Newman  v.  Payne, 
4  Bro.  Ch.  R.  aee. 

A  solicitor  having  taken  a  judgment  of  his  client  for  400/.  whilst  the 
cause  was  depending,  and  several  extraordinary  charges  appearing  in 
the  bill,  Lord  Hardwicke  referred  it  to  be  taxed,  though  it  had  been 
adjusted  and  allowed  seventeen  years  before,  and  ordered  the  judg- 
ment and  securities  to  be  given  up. 

Drapers'  Company  y.  Davis,  3  Atk.  395 ;  4  Bro.  Chan.  R.,  S.  P. 

An  attorney  cannot  be  compelled  to  deliver  up  any  deeds  or  writings 
belonging  to  his  client,  which  may  come  into  his  hands  in  the  course  of 
the  business  in  which  he  hath  been  engaged,  untU  his  bill,  taxed  by  the 
proper  oflBcer,  hath  been  paid.  But  whether  he  have  such  a  lien  upon 
deeds  and  writings  the  property  of  third  persons,  which  he  hath  so 
become  possessed  of,  is  a  matter  of  doubt. 

Comb.  43,  337 ;  4  Term  R.  133 ;  Mos.  319 ;  /0 13  Wend.  361.  An  attorney  has  also 
a  lien  on  a  judgment  recovered  by  his  client,  on  notice  being  given  to  the  defendant. 
3  Gaines,  165 ;  10  Wend.  617 ;  15  John.  405 ;  1  Cowen,  173.  See  also  3  Aik.  163 ; 
3  N.  H.  Rep.  541 ;  3  Verm.  149.  But  claims  for  extra  services  are  not  a  lien.  The 
People  ▼.  Hardenbergh,  8  John.  335;  Hearth  v.  Chipman,  3  Aik.  163.  An  attorney 
has  a  lien  on  his  client^s  papers  in  his  possession.  St.  John  v.  Deifendorf,  13  Wend.  361.  gf 

Where  an  attorney  had  been  employed  by  one  who  afterwards  be- 
came bankrupt,  and  the  assignees  petitioned  to  have  the  papers  deUvered 
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up,  and  that  the  attorney  might  come  in  for  his  demands  pari  passu 
with  the  other  creditors ;  the  Lord  Chancellor  said,  that  the  attorney  had 
a  lieu  upon  the  papers  in  the  same  manner  against  the  assignees,  as 
against  the  bankrupt;  and  though  it  doth  not  arise  by  any  express 
contract  or  agreement,  yet  it  is  as  effectual,  being  an  implied  contract 
by  law.  But,  he  said,  that  papers  received  after  the  bankruptcy  could 
not  be  retained. 

Park  V.  Carter,  C.  P.,  Trin.  1788;  Ex  parte  Bush,  Mich.  1734;  7  Vin.  Abr.  74; 
1  Co.  Bankrupt  Laws,  514.  /6  When  the  plaintiff  recovers  less  than  fifty  dollars  in  the 
supreme  court,  the  lien  of  his  attorney  extends  only  to  the  balance  due  after  deducting 
the  defendant's  costs,  and  does  not  affect  the  equitable  tight  of  set-off  between  the 
parties,  although  the  plaintiff  is  insolvent.     Porter  v.  Lane,  8  John.  357. 9' 

An  attorney  hath,  in  consideration  of  his  trouble,  and  the  money  he 
is  in  disburse  for  his  client,  a  right  to  be  paid  out  of  the  duty  decreed,  or 
money  recovered  by  him.  If  such  money  come  to  the  attorney's  hands, 
he  may  retain  to  the  amount  of  his  bill.  He  may  stop  it  in  iransHuy 
if  he  can  lay  hold  of  it  If  he  apply  to  the  court,  they  will  prevent  it 
from  being  paid  over  till  his  demand  is  satisfied ;  and  it  seemeth,  that  a 
payment  by  a  defendant  after  notice  from  an  attorney  not  to  pay  it  till 
his  bill  is  discharged,  would  be  a  payment  in  his  own  wrong,  and  like 
paying  a  debt^  which  hath  been  assigned,  after  notice.  He  is  entitled  to 
be  paid  out  of  money  levied  by  a  sheriff  upon  an  execution  under  a 
judgment  recovered  by  his  client ;  notwithstanding  the  sheriff  may  have 
had  notice  from  the  party  against  whom  the  execution  issued,  to  retain 
the  money,  as  the  court  would  be  moved  to  set  aside  the  judgment  for 
irregularity;  and  notwithstanding  a  docket  may  have  been  struck 
against  the  client  becoming  a  bankrupt 

Dougl.  238 ;  3  Atk.  720;  1  H.  Black.  R.  122. 

The  assignees  of  a  bankrupt  cannot  take  out  of  court  money  paid  in 
by  a  defendant  in  an  action  at  the  bankrupt's  suit  till  they  have  paid 
his  bill. 

Owstonv.  O'Bryan,  Barnes,  115. 

It  hath  been  determined  in  equity,  that  he  hath  a  hen  on  a  lunatic's 
estate  for  money  expended  by  him  in  suits  at  law  and  in  equity.  But 
the  reporter  questions  this  doctrine.  However,  in  a  case  in  the  follow- 
ing year,  on  a  petition  by  a  solicitor  to  be  paid  his  bill  of  costs  for  taking 
out  a  commission  of  lunacy,  out  of  the  lunatic's  estate,  and  not  to  be 
obliged  to  come  under  a  commission  of  bankrupt  which  had  issued 
against  the  person  who  took  out  the  commission  of  lunacy.  Lord 
Hardwicke  said,  that  solicitors  have  this  equity  allowed  them,  to  be 
entitled  to  a  satisfaction  out  of  the  fund  for  their  expenses,  whether  in 
the  way  of  suit,  or  prosecution  in  lunacy,  or  bankruptcy. 

Bamsley  v.  Powell,  Ambl.  182;  Ex  parte  Price,  2  Yes.  407. 

His  lien  upon  a  duty  decreed  his  client  gives  him  a  preference  to 
specialty  creditors. 
3  Atk.  720. 

If  employed  in  a  suit  by  husband  and  wife  for  a  term  of  years  in 
right  of  the  wife,  and  the  husband  die  leaving  no  assets,  equity  will 
decree  him  satisfaction  out  of  the  profits  of  the  term. 

Sharston  v.  Hipsley,  4  Vin.  Abr.  103.  /0  A  husband  is  not  liable  upon  implied  agfee- 
ment  where  his  wife  retains  an  attorney  to  obtain  a  divorce.  Dorsey  v.  Goodenow, 
Wright,  120.  g^ 
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The  courts  will  not  permit  an  attorney  to  be  defeated  of  this  remedy 
for  his  costs  by  collusion  between  his  client  and  the  defendant;  as 
where  a  client,  at  whose  suit  a  defendant  was  in  custody  foF  non-pay- 
ment of  costs  taxed  for  scandal  and  impertinence,  executed  a  mere 
voluntary  release  to  the  defendant  without  the  knowledge  of  the  derk 
in  court,  the  Chancellor  would  not  discharge  the  defendant  till  he  had 
paid  the  clerk  his  fees. 

5  Vee.  25.  jSThe  People  v.  Hardenbergh,  8  John.  335 ;  Pindar  y.  Mozris,  3  Caines^ 
165 ;  Heartt  v.  Chipman,  2  Aik.  162.  ^ 

This,  however,  is  to  be  confined  to  cases  of  fraud  and  collusion ;  for 
if  the  client  has  fairly  and  honestly  terminated  the  affair  with  his  ad- 
versary, and  the  whole  debt  and  costs  have  been  paid,  this  equity  cannot 
be  set  up  against  the  defendant 

Dougl.  238;  2  Yes.  25 ;  /03  Caines,  165,  Pindar  v.  Mom8.af 

The  attorney's  lien  upon  the  costs  is  subject  to  the  equitable  daimt 
of  the  parties  in  the  cause. 
1  H.  Black.  R.  23 ;  2  Black.  R.  827. 

But  where  a  party  against  whom  a  judgment  hath  been  obtained 
applies  to  get  rid  of  the  judgment,  the  court  will  take  care  that  the 
attorney's  bill  is  satisfied. 

4  Term  R.  123.  )0See  1  Johns.  Caa.  102 ;  3  Caines,  166 ;  Rnmmell  v.  Hantinffdon, 
5  Day's  Rep.  163 ;  Heartt  y.  Chapman,2  Aikin,  162;  Potter  v.  Mayo,3  Greenleaf,  34; 
Grant  y.  Hazeltine,  2  New  Hamp.  Rep.  541;  People  y.  Hardenbergh,  8  Johns.  Rep. 
335;  Martin  y.  Hawks,  15  Johns.  Rep.  405;  Power  y.  Kent,  1  Cowen,  172.  gf 

'  As  where  A  recovered  against  B,  and  B  recovered  against  A  and  C, 
and  B  moved  to  set  off  the  damages  which  he  had  recovered  against 
those  obtained  by  A ;  the  court  insisted  upon  his  undertaking  to  satisfy 
the  bill  of  A's  attorney  in  the  first  action,  he  having  a  lien  on  the  judg- 
ment for  his  costs. 

If  a  solicitor  recover  an  estate  for  his  client  in  equity,  and  the  client 
die,  he  loses  his  lien  upon  the  estate  in  the  hands  of  .the  heir  at  law ; 
but  if  the  suit  be  revived,  the  hen  will  revive  too ;  per  Xiord  Hard- 
iiricke. 

Ambl.  102.] 

(G)  Of  the  Privileges  which  an  Attorney  has. 

Attorneys  have  privilege  (a)  not  to  be  sued  in  any  other  courts 
except  those  in  which  they  are  sworn  and  admitted,  because  of  the  pre- 
judice that  may  accrue  to  the  business  of  those  courts  in  which  their 
attendance  is  required ;  neither  are  they  to  be  held  to  special  bail,  be- 
cause they  are  obliged  to  attend,  and,  therefore,  are  presumed  to  be 
always  amenable ;  sJso  as  officers  of  the  court  they  are  entitled  to  the 
process  of  attachment,  and  may  sue  by  attachment  of  privilege. 

3  Leon.  356.  Vide  head  of  Privilege^  and  tit  Abatemeni,  0  9  Johns.  216 ;  6  Wend. 
90 ;  2  Caines,  387 ;  2  South.  718 ;  10  Johns.  463 ;  18  Johns.  52 ;  1  Wend.  32 ;  4  Call, 
97.  ^  (a)  Bat  this  privilege  an  attorney  shall  not  have  at  the  king's  sait.  2  RoU.  Abr. 
5J70  ;  Bro.  Supenedeasi,  1 ;  9  H.  6,  44.  [But  actions  qui  tarn  are  not  considered  as  the 
kio^B  snits.  T.  Raym.  275 ;  1  Black.  R.  373 ;  Cowp.  367.]  Nor  unless  there  be  the 
same  xemedy  in  his  own  court;  therefore,  shall  not  have  it  when  money  is  attached  in 
his  hands  by  foreign  attachment  in  the  sheriff's  court  in  London.  Sand.  67 ;  vide 
Comb.  427.  Nor  in  an  action  real  against  an  attorney  ofihe  King's  Bench.  Sand.  67. 
Nor  appeal  against  an  attorney  of  the  Common  Pleas.  Sand.  67.  Nor  when  he  sues, 
oc  is  maiod  in  auUr  droity  m  executor  or  administrator.  12  Mod#  316 ;  Ld.  Rajm.  533 ; 
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Hob.  177 ;  Salk.  2,  pi.  4.  Nor  when  one  attorney  sues  another,  if  both  of  the  same 
court.  3  Mod.  298 ;  2  Roll.  ^br.  274 ;  Barnes,  35 ;  [for  if  of  different  courts  the  plaintiff 
is  entitled  1^  his  privilege.  2  Stra.  1141 ;  1  Black.  R.  19.]  Nor  when  he  joins,  or  is 
joined  in  the  same  action  with  others.  Vent.  298;  Dyer,  277^  Godb.  10;  2  Roll.  Abr. 
d76 ;  /STiffimy  v.  Driggs,  13  Johns.  262 ;  Chenango  Bank  v.  Root,  4  Cowen,  126 ;  Kaye 
T.  Denew,  7  T.  R.  671.  Attorneys  are  privileged  from  arrest  on  mesne  process,  and 
by  the  common  law,  are  entitled  to  be  proceeded  against  by  bill.  Scott  y.  Van  Alstyne, 
9  Johns.  216 ;  see  Ogden  v.  Hughes,  2  South.  718.  The  attorneys  of  inferior  courts 
are  privileged  from  arrest  by  process  of  superior  courts  only  during  the  time  of  their 
necessary  attendance  on  those  courts.  Gibbs  v.  Loomis,  10  Johns.  463.  When  an 
attorney  is  sued  with  another  he  is  not  entitled  to  the  privilege.  Tiflkny  t.  Driggs, 
13  Johns.  252 ;  Chenango  Bank  v.  Root,  4  Cowen,  126.  In  New  York,  all  officers 
of  the  Supreme  Court,  Courts  of  Common  Pleas  and  Chancery,  are  made  liable,  by  the 
statute  of  April,  1813,  to  arrest,  on  mesne  process,  except  during  the  actual  sitting  of 
SQoli  courts,  ukl  may  be  held  to  bail.  Seeor  v.  Bell,  18  Johns.  52.  See  Coney  v. 
Russell,  4  Wend.  404.  An  attorney  or  counsellor  is  privileged  firam  anest  on  m  co.  «• 
while  attending  court  on  business.    18  Johns.  52. 2f 

Also,  if  an  attorney  of  any  of  the  courts  of  Westminster-hall  be  chosen 
constable,  he  may  .have  a  writ  of  privilege  for  his  discharge,  for  his 
attendance  being  necessary  in  those  courts,  it  is  apparent  that  he  cannot 
execute  any  inferior  office  in  person ;  and  this  privilege  he  shall  have, 
not  only  where  there  is  no  special  custom  concerning  the  election  of 
constables,  but  also  where  they  are  chosen  by  a  particular  custom  in 
respect  of  their  estates,  or  otherwise,  for  that  no  such  custom  shall  be 
intended  to  be  more  ancient  than  the  usages  of  those  courts,  aad,  there- 
fore, shall  give  way  to  them. 

Cro.  Car.  389;  Noy,  112;  March,  30;  Vent  16,  29;  2  Keb.  477«  508;  Ler.  965; 

Raym.  179. 

^In  Pennsylvania  an  attorney  is  privileged  from  serving  as  an  overseer 
of  the  poor,  and  it  seems,  as  supervisor  of  the  roads,  and  constable^  and 
in  similar  offices ;  but  not  from  arrest  or  military  duty. 

Respublica  y.  Fisher,  1  Yeates,  350. 

In  New  York  attorneys  are  not  privileged  from  militia  duty. 

Case  of  BlisSt  9  Johns.  Rep.  347. 

Nor  from  arrest  while  attending  the  courts. 

Corey  T.  Russell,  4  Wendell,  204.gf 

Vide  tit  Privileoe,  (B.) 

(H^  Of  Offibnces  and  Misbehaviour  for  which  he  is  punishable;  and  heiein  of  the  Fona 

of  the  Proceedings  against  him. 

Attorneys  axe  officers  of  the  court,  and  liable  to  be  pimished  in  a 
summary  way,  either  by  attachment,  or  having  their  names  struck  aut 
of  the  roll  of  attorneys,  for  any  ill  practice  attended  with  fraud  aiid  cor- 
ruption, and  committed  against  the  obvious  rules  of  justice  and  common 
honesty :  but  the  court  will  not  easily  be  prevailed  on  to  proceed  in  this 
manner,  if  it  appears  that  the  matter  complained  of  was  rather  owing 
to  neglect  or  accident,  than  design ;  or,  if  the  party  injured  has  other 
remedy  provided  by  act  of  Parliament,  or  action  at  law. 

d  Hawk.  P.  C.  317,  216,  819;  8t  W.  1, 21,  c  29;  2  Atk.  173;  Stik,  496  ;  Cro. 
Car.  74;  6  Mod.  16, 187;  8  Mod.  109;  12  Mod.  251,  S18,  440,  683,  657,  666  ;  Fl«e- 
man,  74 ;  4  Mod.  367 ;  3  Black.  R.  991 ;  4  Buir.  2060;  Pitt  t.  Yalden.  |  A  epecU 
ease  was  stated  for  ikm  paipose  of  obtaining  the  opixnon  of  the  eonits,  which  set  owt  a 
fiotitioos  statement  of  previous  prooeedings  at  law.  The  oovrt  fined  the  attorn^.  3  Bsm. 
4c  C.  587;  6  Dow.  &;  Kv.  389.||  [An  attorney,  conTicted  of  felonv  aad  ponialnd  Iv 
it,  was  struck  off  the  xdi  as  a  penon  onii  ion  the  pnteaon,  thoogh  ao  r^^^lr 
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eondoet  was  impated  to  hinu  Ex  parte  Brownsall,  Cowp.  899;]  jS  Stater.  Holding, 
1  M*Cord,  379,  where  the  attorney  had  been  convicted  of  subornation  of  peijary. 
But  the  court  will  not  proceed  against  an  attorney  for  such  purpose  befort  conyiction. 
Anon.  2  Halsted,  169.  It  was  held  to  be  good  cause  for  striking  an  attorney  from  tibe 
roll,  that  he  had  killed  another  person  in  a  duel.    Smith  v.  Tennessee,  1  Yerger,  998. 2f 

But  if  an  attorney  take  upon  him  to  prosecute  or  defend  a  suit  for 
another,  (a)  without  any  manner  of  directions  from  him,  the  court  will 
grant  an  attachment  against  him.  [So  if  he.  put  another  attorney's 
name  to  process  without  his  authority.] 

38  E.  3,  8,  b.  Rastal,  93.  [9  Stra.  1197;  1  Wils.  30.  Oppenheim  t.  Harrison, 
1  Burr.  90.]  (a)  Also  a  person  taking  upon  himself  to  prosecute  or  defend  any  action, 
who  is  no  attorney,  is  liable  to  be  punished  in  this  manner,  whether  he  had  any  dire^ 
tioiis  or  not.  9  Hawk.  P.  C.  917.  In  strictness,  he  is  liable  to  be  punished  unless  he 
rseord  his  authority  or  warrant  of  attorney  in  time,  9  Hawk.  P.  C.  917.  See  too,  96  G. 
3,  c.  80,  $  13,  &c.  fiX  rule  to  show  cause  why  an  attachment  shdhld  not  issue  was 
granted  against  an  attorney  who  had  appeared  for  the  defendant  and  confessed  judgment 
without  authority.    Denton  y,  Noyes,  6  Johns.  996.    Vide  Attachment.^ 

Attorneys  are  also  punishable  for  base  and  unfair  dealings  towards 
their  clients  in  the  way  of  business,  (b)  as  for  protracting  suits  by  little 
shifts  and  devices,  and  putting  the  parties  to  unnecessary  expenses  in 
order  to  raise  their  bills ;  or  demanding  fees  for  business  that  never  was 
done ;  or  for  refusing  to  deliver  up  to  their  clients  writings  with  which 
they  had  been  intrusted  in  the  way  of  business,  (c)  or  money  which  had 
been  recovered  and  received  by  diem  to  their  clients'  use  3  (rf)  and  for 
other  such  like  gross  and  palpable  abuses. 

9  Hawk.  P.  C.  918.     [R*  ▼•  Tew,  Say.  R.  50'.     (b)  Where  they  are  guiltjr  of  gross 
negligence,  the  courts  will,  upon  motion,  compel  them  to  indemnify  their  clients  from 
the  eonseouences.  Fawkes  y.  Pratt,  1  P.  Wms.  593.    But  for  a  mere  mistake,  th% 
clients  will  be  left  to  their  ordinary  remedy.  Barker  ▼.  Butler,  9  Black.  R.  780.]   (c)  But 
the  court  will  seldom  grant  an  attachment  for  the  detainer  of  such  writings  or  mone^, 
without  first  making  a  rule  on  the  attorney  to  deliver  them  to  the  party ;  also  it  will 
Justify  an  attorney's  detaining  such  writing  or  money  for  his  secunty,  tUl  he  be  paid 
all  his  Just  fees ;  nor  will  it  ever  interpose  in  this  manner,  as  to  any  writings  or  money 
leeeiyed  by  an  attorney  on  any  other  account,  except  only  in  his  way  of  bunness  as  an 
attorney,  but  will  leave  the  party  to  his  ordinary  remedy  by  action.  Salk.  87,  pi.  5.    /9  An 
attorney  will  not  be  compelled  by  rule  to  pay  over  money  to  his  client  if  it  appear  that 
the  latter  is  not  ex  aeouo  ei  bona  entitled  to  it,  but  he  will  be  left  to  his  action.  Hvneman 
▼.  Washington,  9  M^Cord,  493.  gf    [But  in  the  case  of  Strong  ▼.  How,  though  it  ap« 
peared  that  the  deeds  did  not  come  into  ihe  hands  of  the  attorney  in  the  way  of  his  pro- 
nssion,  yet  the  court  ordered  him  to  deliver  them  up,  otherwise  attachment.  Stra.  691 ; 
8  Mod,  339,  S.  C.    And  a  like  order  was  made  in  3  Term  R.  976,  where  they  came 
into  his  possession  as  steward  of  a  court  and  receiver  of  rents.    Where  an  attorney 
accidentally  lost  a  deed  intrusted  to  his  care,  an  attachment  was  ^nted,  but  ordered  to 
lie  in  the  office  till  further  directions.    The  mode  of  proceeding  m  this  case  seems  to 
be,  for  the  plaintiff  to  file  a  bill  in  equity  against  tne  attorney  for  a  discovery  of  the 
deed ;  the  expense  of  doing  so  to  be  paid  by  Sie  attorney.  Court  v.  Gilbert,  9  fiamard. 
K.  B.  363.     Where  an  attorney  delivered  back  to  his  client  a  deed  which  he  had  le- 
odved  fronn,  him,  the  court  would  not,  upon  the  motion  of  a  third  person  by  whom  the 
deed  bad  been  lent  to  the  client,  grant  a  rule  against  the  attorney  to  deliver  it  op.  Dot- 
tin's  case,  Stra.  547.    Where  it  appears  that  a  third  person  is  interested  in  the  deeds, 
the  court  will  take  a  security  from  the  person  to  whom  they  are  delivered  to  produce 
them  on  demand  for  the  inspection  of  such  third  person.  Huorhes  v.  Mayre,  3  Term  R. 
975.     An  attorney  of  one  court  practising  in  another  court,  Uiereby  becomes  amenable 
io  this  instance  to  the  jurisdiction  of  such  other  court.  8  Mod.  340.1     (d)  Attorneys  em* 
besxlingr  their  clients'  money  excepted  out  of  the  insolvent  debtors^  act.    /SThe  practice 
of  the  law^  being  highly  honourable,  the  courts  have  studiou&ly  endeavoured  to  keep  the 
bar  pare,  and  any  unjust  and  unfair  practice  is  severely  censured.    An  attachment  will, 
therefore,  be  granted  against  an  attorney  for  retaining  his  clients'  money,  People  v. 
8mitfa,  3  Caines,  991 ;  People  v.  Wilson,  5  Johns.  368 ;  Bohanan  v.  Peterson,  9  wend. 
603  ;  £kc  parte  Ferguson,  6  Cowen,  596 ;  Hyneman  v.  Washington,  9  M^Cord,  493 ; 
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West's  Syndic  v.  Carleton,  8  L.  R.  354.  And  the  court  will  protect  a  client  from  any 
imposition  on  the  part  of  Us  attorney.  Phillips  y.  Overton,  4  Hayw.  293;  Miles  y. 
Erwin,  1  M'Cord's  Oh.  R.  524 ;  Starr  ▼.  Vanderheyden,  9  Johns.  253 ;  Rose  y.  Mynatt, 
7  Yerg.  30;  Downing  y.  Major,  2  Dana,  228 ;  Arden  y.  Patterson,  5  Johns.  Ch.  R.  44; 
Leisenring  y.  Black,  5  Watts,  303;  Respass  y.  Morton,  Hardin,  226 ;  Howell  y.  Baker, 
4  Johns.  Ch.  R.  118.  On  the  contrary,  when  a  contract  has  been  fairly  entered  into, 
not  forbidden  by  law,  between  an  attorney  and  his  client,  it  will  be  supported.  Floyd  y. 
Goodwin,  8  Yerg.  484 ;  Wendell  y.  Van  Ranselear,  1  Johns.  Ch.  R.  344 ;  1  M^Cord, 
Ch.  R.  524;  Bibb  y.  Smith,  1  Dana,  582.  g^ 

II  Where  an  attorney  is  charged  by  affidavit  with  any  fraud  or  mal- 
practice in  his  profession,  contrary  to  the  obvious  rules  of  justice  and 
common  honesty,  the  court,  on  motion,  will  order  him  to  answer  the 
matters  of  the  affidavit ;  and,  in  general,  if  he  positively  deny  the  mal- 
practice imputed  to  him,  they  will  dismiss  the  complaint :  but  otherwise 
they  will  grant  an  attachment 

1  Chitt  R.  186;  Tidd,  Append,  c.  3,  $  19. 

And  where  an  attorney,  required  to  answer  the  matters  of  an  af&davit, 
swore  in  his  exculpation  to  an  incredible  story,  the  Court  of  King's 
Bench  granted  an  attachment  against  him,  though  he  positively  denied 
the  malpractices  with  which  he  was  charged,  (a)  And  where  an  at- 
torney had  behaved  himself  in  such  a  manner  as  to  affi^rd  reasonable 
ground  for  thinking  he  had  misconducted  himself  in  his  professional 
character,  although  it  turned  out,  upon  investigation,  that  there  was  no 
sufficient  ground  for  imputing  actual  misconduct  to  him,  the  court  would 
not  give  him  his  costs  of  the  application ;  (6)  but  the  court  will  not  caL 
upon  an  attorney  summarily  to  answer  the  matters  of  an  affidavit, 
charging  him  with  an  indictable  offence,  but  will  leave  the  parties  com- 
plaining to  prosecute  the  same,  (c)  It  has  been  doubted  whether  the 
affirmation  of  a  Quaker  is  admissible,  to  call  upon  an  attorney  of  this 
court  to  answer  the  matters  of  an  affidavit :  (d)  and  the  true  distinction 
to  be  collected  from  all  the  cases  upon  the  subject,  seems  to  be  this,  that 
if  the  object  of  the  suit  or  proceeding  be  to  recover  a  debt,  or  give  to  a 
party  any  legal  civil  right,  the  affirmation  of  a  Quaker  is  admissible; 
and  actions  on  penal  statutes  are  to  be  considered  as  actions  for  debts; 
but  that  where  the  object  is  not  to  give  to  the  party  any  legal  civil  ri^t, 
but  to  punish  a  person  who  has  done  something  wrong,  the  affirmation 
of  a  Quaker  is  not  admissible,  (e) 

(a)  6  Durnf.  &  East,  701.  (b)  3  Dow.  &  Ry.  226.  (e)  1  Bing.  102 ;  7  Moore,  424, 
S.  C. ;  I  Bing.  142.    (d)  1  Dow.  &  Rj.  121.    (e)  1  Dow.  &  Rj.  124,  per  Bayley,  J. 

When  an  attorney  has  been  fraudulently  admitted,  (^)  or  convicted, 
after  admission,  of  felony,  (A)  or  other  offence  which  renders  him  unfit 
to  be  continued  an  attorney,  (f)  or  has  knowingly  suffered  his  name  to 
be  made  use  of  by  an  unqualified  person,  (Ar)  or  acted  as  agent  for  such 
person,  (Ar)  or  has  signed  a  fictitious  name  to  a  demurrer,  as  and  for  the 
signature  of  a  barrister,  (/)  or  otherwise  grossly  misbehaved  himself, (m) 
the  court  will  order  him  to  be  struck  off  the  roll.  If  an  attorney  prac- 
tise, after  he  has  been  convicted  of  forgery,  perjury,  subornation  of 
perjury,  or  common  barratry,  he  is  liable  to  be  transported,  (n)  And 
where  an  attorney  had  been  struck  off  the  roll  of  the  Court  of  King's 
Bench,  on  the  report  of  the  master,  for  misconduct,  the  Court  of  Com- 
mon Pleas,  on  motion,*  supported  by  an  affidavit  of  the  master's  report, 
struck  him  off  the  roll  of  the  latter  court,  (o)  But  in  a  subsequent  case, 
the  rule  for  striking  off  the  roll  was  refusea ;  the  contents  of  the  affida- 
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vits  on  which  the  Court  of  King's  Bench  acted  not  having  been  stated, 
and  there  being  no  proof  or  allegation  that  the  attorney  had  been  struck 
off  for  a  misdemeauor.  (p)  And  striking  an  attorney  oflf  the  roll  is  not 
always  understood  to  be  a  perpetual  disability;  for  the  court  have  in 
some  instances  permitted  him  to  be  restored,  considering  the  pimishment 
in  the  light  of  a  suspension  only,  (q) 

{g)  3  Black.  R.  991 ;  Tidd,  67.  (A)  Cowp.  839.  (t*)  6  ast,  143 ;  and  see  1  Chitt. 
R.  557,  in  notia ;  ji  I  M'Cord,  379.  An  attorney  mav  be  strack  off  the  roll  for  having 
fought  a  duel,  or  accepted  a  challenge  to  fight  one.  Smith  y.  The  State,  1  Yer?.  228 ; 
or  when  he  has  been  cenvicted  of  subornation  of  perjury.  State  y.  Holding,  1  M^Cord, 
379.  On  a  mere  allegation  that  an  attorney  has  been  guilty  of  larceny,  his  name  will 
not  be  stricken  off  the  roll,  his  conviction  must  precede.  Anon.,  2  Halst.  162.  gf  (k)  Tidd, 
73, 74.  (/)  4  Dow.  ^  Ry.  738.  (m)  Potter's  case,  H.  26  G.  3,  K.  B. ;  Priddle^s  ca», 
£.  27  G.  3,  K.  B.  (n)  St  12  G.  1,  c.  29,  $  4.  (o)  1  Brod.  &  Bing.  522 ;  4  Moore, 
319,  S.  C.  Qj)  3  Brod.  &  Bing.  257;  7  Moore,  64,  S.  C. ;  Tidd,  67.  (?)  1  Black.  R. 
322.  The  like  was  done  by  the  court  in  Trin.  37  G.  3,  K.  B.  ySThe  precise  cause  for 
suspending  an  attorney,  must  appear  in  the  order  of  suspension.  State  y.  Watkins, 
3  Miss.  602 ;  when  an  attorney  has  been  suspended  he  will  not  be  permitted  to  act  for 
the  party  under  a  letter  of  attorney.    Paul  y.  Purcell,  1  Browne,  348. 2/ 

Attorneys  are  punishable  for  disobeying  the  rules  of  court,  of  which 
they  have  notice,  either  expressly  or  impliedly;  also  for  forging  a  writ, 
or  any  other  matter  of  record,  or  but  attempting  to  do  it;  or  for  taking 
out  a  capias  which  has  no  original  to  warrant  it^;  or  for  receiving  money 
of  a  client  for  suing  out  an  original ;  and  also  for  the  fine  due  thereon 
to  the  king,  where  in  truth  no  original  was  sued  out,  nor  any  fine  paid 
to  the  king;  or  for  endeavouring  to  impose  upon  the  court;  as  by 
causing  an  action  to  be  brought  against  one  in  it,  by  collusion,  without 
any  just  ground,  in  order  thereby' to  entitle  the  party  to  the  privilege  of 
the  court,  and  afterwards,  upon  the  examination  of  the  matter  in  court, 
giving  a  false  account  of  it ;  or  for  giving  directions  to  a  sheriff  concern* 
ing  what  person  he  should  return  on  a  panel,  (a) 

Cro.  Car.  74 ;  Dyer,  241,  pi.  50,  244,  pi.  58 ;  Fitz.  JOtaehmefU,  3,  7 ;  16  E.  4, 5; 
Bro.  Priffilege^  43;  Moore,  882;  2  Hawk.  P.  C.  145,  c.  22,  $  11 ;  1  Com.  Dig.  475; 
SO  H.  6,  37,  a;  2  Inst.  215 ;  Lit.  R.  46 ;  4  Inst.  101 ;  Hetl.  29.  [See  too,  several 
other  inatances  where  attorneys  are  punishahle.  Stra.  420,  576,  899, 1024 ;  C.  T.  H. 
131, 237 ;  Andr.  275 ;  2  Barnard.  K.  B.  219 ;  Black.  R.  2.  The  striking  off  the  roll 
is  not  to  be  understood  as  a  perpetual  disability,  but  may  be  considered  in  the  light  of  a 
sospension  only,  and  the  party  may,  if  the  court  see  cause,  be  re-admitted.  Rex  v« 
Greenwood,  1  Black.  R.  222J  (a)  An  attorney  ordered  to  pay  costs  (as  well  as  his 
client)  having  joined  in  an  affidavit,  to  support  a  firivolous  complaint,  and  made  resent- 
M  declarations,  which  showed  him  to  be  personally  active  in  it.    2  Burr.  654. 

[If  attorneys  do  any  thing  wrong  qiut  attorneys  in  inferior  courts,  the 
superior  courts  will  punish  them  for  it,  for  they  cannot  act  in  the  former, 
unless  they  are  admitted  of  the  latter. 

Evans  v.  P ,  2  Wils.  382.]'  ||  See  3  Dow.  &.  Ry.^602. 0 

fiAn  attorney  may  in  respectful  terms  write,  and  even  print  in  self- 
defence,  a  letter  in  which  he  tells  a  judge  that  the  court  has  lost  the  con- 
fidence of  the  people,  and  suggest  his  retirement  as  a  means  of  restor- 
ing it. 

Aa8tin*8  case,  5  Rawle,  191. 

An  attorney  licensed  to  practise  in  all  the  courts  of  the  state,  cannot 
practise  in  a  superior  court  of  law  of  which  he  is  the  clerk.  (A)  A  cir- 
cuit judge  in  New  York  cannot  practise  ajs  attorney,  (c)  nor  act  as  coim- 
ael  in  the  Court  of  Errors,  (d) 

(t)  Collinses  case,  2  Virg.  Cas.  222.  (c)  Hobby  v.  Smith,  1  Cowen,  688.  (d)  Sey- 
mour T.  fUlison,  2  Cowen,  13. 
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An  audita  querela  is  a  writ  to  be  delivered  against  an  myust  judg- 
ment or  execution,  by  setting  them  aside  for  some  injustice  of  the  party 
that  obtained  them,  which  could  not  be  pleaded  in  bar  to  the  action ; 
for  if  it  could  be  pleaded  it  was  the  party's  own  fstult,  and  therefore  he 
shall  not  be  relieved,  that  proceedings  may  not  be  endless. 

II  Vide  3  Saund.  It.  147,  note  (1).  |t  /0 13  Mass.  370 ;  6  Vem.  S43.  An  audiia  quenk 
is  a  regular  suit,  in  which  the  parties  are  required  to  plead  to  issue.  Brooks  ▼•  Hont, 
17  J^ns.  484.  It  is  in  the  nature  of  an  eauitable  suit,  to  remedy  the  yiolation  of  eqni- 
table  rights*  3  Johns.  Cas.  337;  10  Mass.  103;  14  Mass.  448;  18  J<4iob.  305; 
1  Aik.  d63.0f 

(A)  Who  may  be  relieved  by  JludUa  Querela^  and  against  whom. 

(B)  In  what  Cases  an .iiMiito  QiMrdSa  willlia. 


(A)  Who  may  be  relieved  by  Audita  Querela^  and  against  whom. 

Iv  an  infant  acknowledges  a  recognisance,  statute-merchant  or  staple, 
or  recognisance  in  nature  of  a  statute-staple,  he  cannot  avoid  this  withoal 
an  audita  querela  brought  before  his  full  age,  because  his  nonage  ought 
to  be  tried  by  inspection. 

3  Inst  673;  Dyer,  383,  S.  P. ;  Moor,  75,  S.  P.,  adjudged.  10  Co.  43,  S.  P.;  Nor, 
1 6 ;  YelY.  88 ;  Cro.  Jac.  59 ;  3  Roll.  Abr.  57 ;  3  Bulst  330 ;  vide  Reg.  149 ;  F.  N.  B. 
105*  That  an  infant  may  bring  an  audita  querela  to  avoid  a  statute  for  lida  nentt^ 
although  it  be  not  certified  or  returned  in  any  court  And«.  838.  And  there  saidTw^ 
the  common  practice  was  so,  else  the  conusor  mifl^t  be  of  ase  before  the  comiaee  wo«U 
procure  it  to  be  certified.  Vide  3  Bulst  307.  Vide  title  ifsfofi/.  fiX  judgment  m- 
dered  by  a  justice  of  the  peace  against  an  infant,  may  be  set  aside  by  aumia  fuerelsL 
Judd  V.  Downing,  Brayt  37.  gf 

If  A  being  within  age  becomes  bail  for  B,  and  after  two  scire /a.  and 

nihil  returned,  judgment  is  given  against  A,  &c.,  he  may  have  an  audita 

qiLerela  and  avoid  the  recognisance^  and  so  the  judgment  thereupon  of 

consequence  shall  be  avoided. 

YelY.  155 ;  Cro.  Jac.  646,  S.  P. ;  Tide  Co.  Ent.  87,  88.  Where  an  in&nt  was  bail, 
and  taken  in  execution,  and  he  brought  an  audita  querela^  and  moved  to  be  inspected  ; 
the  court,  as  a  matter  discretionary,  refused  to  admit  him  to  bail  till  he  eonoborated  bis 
allegation  by  the  oaths  of  witnesses,  and  a  copy  of  the  register  where  he  was  bom  was 
produced ;  but  if  he  had  brought  his  audita  querela  before  he  was  taken  in  ezecutiosi,  be 
must  have  had  a  eupeneieaa  of  courae.    Garth.  878,  979. 

But  if  A  being  within  age  enters  into  a  bond  to  B/ who  procures  C, 
without  any  warrant,  to  appear  for  A,  and  confesses  a  judgment  f  h«re- 
upouy  yet  A  shall  not  have  an  audita  quereUiy  but  he  must  take  his 
remedy  by  action  of  disceit  against  the  attorney,  (a) 

Cro.  Jac.  694.  Vide  ififrd^  letter  (B).  (a)  Sedqu^H^  court  would  not,  on  moilass, 
have  set  aside  the  judgment  t 

If  tenant  in  tail  acknowledges  a  statute,  and  dies,  and  the  carrasee 
SUM  execution  against  the  heir^  he  may  avoid  it  by  assize,  without  being 
put  to  his  audita  querela. 
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(B)  In  wkat  Cases  an  Audita  Qoerela  will  li^* 

Boll.  Abr.  305 ;  Cro.  Jac.  85.  Vide  Sid.  55.  But  the  issue  at  his  elaction  may  have 
tn  audita  querela  if  lie  will.  Roll.  Abr.  305;  Cro.  Jac.  65.  That  this  is  only  an 
equitable  action,  and  may  be  brought  by  a  reyersioner,  or  him  that  has  but  tn/ereate  /er- 
mm,  or  mij^ht  hare  been  by  cei/vt  que  we  hefore  the  statute.    March,  7L 

So  if  a  disseisor  acknowledges  a  statute,  and  the  disseisee  enters,  the 
conusee  extends  the  land,  the  disseisee  is  not  put  to  his  audita  querela 
to  avoid  the  extent,  because  th^re  is  not  the  appearance  of  justice  in  this 
extent,  the  conusor  having  only  a  tortious  and  unlawful  seisin  of  the 
land,  and  consequently  no  power  to  charge  it. 

Hon.  Abr.  304;  Cro.  Jae.  424,  477. 

Bat  if  A  be  tenant  for  life,  remainder  to  B  his  son  in  tail,  A  enters  into 
a  recognisance  and  dies,  C  brings  a  scire  facias,  and  B  is  returned  heir 
and  terre-tenant,  and  warned,  but  makes  default ;  be  can  have  no  audita 
querela  to  avoid  this  execution,  because  he  had  a  day  given  him  in 
court  to  set  aside  the  recognisance,  and  it  was  his  folly  not  to  appear 
▼hen  warned. 

Raym.  19;  Sid.  54;  Keb.  113, 141;  Lev.  41,  43,  S.  C.  between  Day  and  Guildford. 

a  in  a  idrefaeiat  on  a  judgment,  if  defendant  has  a  release,  but  omits  to  plead  it,  he 
not  hare  an  audita  querela.    I  Wils.  98.] 


If  a  statute  be  acknowledged  to  two,  of  which  one  is  an  in&nt,  and 
they  make  a  defeasance,  and  after  sue  execution  contrary  to  it,  an 
audita  querela  shall  be  brought  against  both,  for  it  does  not  appear 
within  the  deed  that  he  is  an  infant ;  also  the  deed  of  an  infant  is  only 
voidable,  and  peradventure  he  will  afSrm  it 

48  E.  3, 13,  b ;  RolL  Abr.  313. 

If  a  statute  be  made  to  baron  and  feme,  and  they  make  a  defeasance, 
and  sue  execution  contrary  to  it,  the  audita  querela  shall  be  brought 
against  both,  although  the  defeasance  be  void  as  to  the  wife ;  for  this 
action  is  in  lieu  of  an  answer  of  the  execution,  which  is  sued  by  both ; 
and  this  is  all  one  as  if  the  baron  alone  had  made  the  defecusance,  which 
would  have  been  a  sufficient  discharge. 

Rott.  Abr.  313.  IQmtrd,  48  E.  3, 13;  Bro.  Brif,  pL  61 ;  Judiia  Querela,  pi.  11 ; 
JB^ron  and  Feme,  pi.  34.] 

If  a  Statute  be  acknowledged  to  a  feme  sole  and  J  S,  and  after  the 
feme  take  husband,  and  J  S  release,  and  after  execution  be  sued,  the 
audita  qtterela  may  be  brought  against  the  baron  and  feme  and  J  S. 

11  E.  4,  8,  b ;  Roll.  Abr.  313. 

If  two  executors  sue  execution  for  dama^fes  recovered  by  the  testator, 
where  one  hath  released,  an  audita  querela  lies  against  both. 

^  31  E.  3,  13,  b;  Co.  Eat.  89;  Roll.  Abr«  313.    That  no  audita  querela  lies  airainst  the 
king.    No7,36;  3  Bulst.  335;  Jenk.  139. 

(B)  In  what  Cases  m  Audita  Querela  will  lie. 

If  a  conusee  of  a  statute  releases  to  the  terre-tenant  all  right,  interest, 
and  d^nands,  together  with  all  suits  and  executions,  and  afterwards 
sues  execution,  the  terre-tenant  shall  have  an  audita  querela  to  set  aside 
this  execution. 

Cio.  EImb.  40;  And.  133;  Rdl.  Abr.  313;  Co.  Lit.^265,  291;  10  Co.  47.  But  it 
msj  be  den&aoded,  how  a  statute,  which  has  the  force  and  solemnity  of  a  judgment,  can 
be  avoided  bv  an  act  of  less  notoriety  than  itself;  as  a  release,  which  is  an  act  en  pais^ 
JBDSt  be  cootessed  to  be,  which  oyerthrows  the  established  role  umtrnjuodfrn  eohiiur  eo 


tfl3  AUDITA  QUERELA. 

(B)  In  what  Cases  anAudita  Querela  will  lie. 

i^amine  quo  Kgaiur.  The  answer  to  this  is,  that  notwithstanding  the  release,  &c.,  from 
tiie  conosee,  the  statute  still  continues  in  force;  but  the  law,  with  reason,  construing  all 
men's  deeds  most  strongly  against  themselves,  by  this  act  precludes  the  conasee  nom 
execution;  but  this  must  be  by  bringing  2Laaiuiita  querela i  for  without  this,  nothing 
appears  to  the  court  destructive  of  the  statute :  the  words  of  Uie  release  must  be  compr^ 
hensive  enough.  Vide  Cro.  Eliz.  552,  and  the  authorities  supra.*  0  In  MassacbusettB 
an  audita  querela  may  be  sustained  to  prevent  or  recall  an  execution  upon  some  ground 
which  occurred  after  the  rendition  of  the  judgment,  if  the  debtor  had  no  opportoni^  to 
plead  it  to  the  action,  or  to  give  it  in  evidence.  Thatcher  v.  Gammon,  12  Mass.  Kep. 
270;  Johnson  v.  Harvey,  4  Mass.  Rep.  483;  Lovejoy  v.  Webber,  10  Mass.  Kep.  201 
Skillings  v.  Coolidge,  14  Mass.  Rep.  43.  See  Little  v.  Newburyport  Bank,  lb.  443 
In  Vermont  it  is  held,  that  if  a  good  matter  of  defence  has  accrued  since  the  judgment, 
or  before  the  judgment,  and  the  defendant  had  no  opportunity  to  plead  it  for  want  of 
notice,  or,  havmg  notice,  was  deprived  of  the  opportunity  by  the  fraud  of  the  other  party, 
he  will  be  relieved  by  audita  querela,  Staintorth  v.  Barry,  1  Aikin,  321.  And  see 
Little  V.  Cook,  lb.  363;  Eddy  v.  Cochran,  lb.  359;  Marvm  v.  Wilkins,  lb.  107.  In 
Pennsylvania  the  writ  has  fallen  into  disuse,  yet  it  seems  it  may  be  issued.  Witherow 
V.  Keller,!!  Serg.  &  R.  274 ;  Harper  v.  Kean,  lb.  290.  In  South  Carolina,  3  Hill,  298, 
and  in  Virginia,  5  Rand.  639,  the  summary  remedy  by  motion  has  superseded  the  suit 
of  audita  querela,  ^ 

*  See  farther,  Com.  Dig.  1  V.  485,  &c.,  &c. 

So  in  trespass  or  other  action,  if  it  be  found  for  the  plaintiff  at  msi 
priuSf  and  after,  before  the  day  in  banc,  the  plaintiff  release  to  the  de- 
fendant, and  after  judgment  be  given  for  the  plaintiff,  the  defendant 
shall  have  an  audita  querela  upon  this  matter,  because  he  could  not 
plead  the  release  at  the  day  in  banc. 

Roll.  Abr.  307;  Noy,  26;  Cro.  Jac.  646;  Hob.  162;  Yelv.  125.  [Bro.  OofUw.  p. 
27.  Mrd,  tit.  Pleas  and  Pleadings^  (P).  See  the  case  of  Lovell  v.  Eastafi*,  3  Term  R. 
554,  where  the  bankruptcy  of  the  plaintiff,  between  the  trial  and  the  day  in  banc,  was 
pleaded  as  a  plea  puis  darrein  eontinuanuJ\  0  A  party  discharged  under  the  insolvent 
laws,  after  judgment,  may  be  relieved  by  this  writ  Petit  v.  Seaman,  3  Root,  178; 
Baker  v.  Judges  of  Ulster,  4  Johns.  191.0^  But  if  it  had  been  in  the  case  of  the  king, 
the  defendant  at  the  day  in  banc  might  have  pleaded  it,  because  no  audita  querela  lies 
against  the  king.  Noy,  26.  If  there  be  jud^ent  against  the  defendant  for  debt  and 
damages,  and  before  execution  the  money  is  paid  to  the  plaintiff,  who  thereupon  releases 
the  defendant,  and  afterwards  takes  him  in  execution  within  the  year,  yet  ne  shall  not 
have  an  action  for  this  vexation,  but  must  bring  an  audita  ouerela,    4  Mod.  14.| 

f  Sed  qu.  Would  not  a  special  action  on  tne  case  lie! 

If  a  conusee  of  a  statute  gives  a  deed  of  defeasance  to  the  conusor, 
and  afterwards  sues  execution,  contrary  to  the  form  of  the  defeasance, 
the  conusor  may  have  an  audita  querela^  because  the  defeasance  pre* 
eludes  the  execution ;  if  the  terms  or  condition  of  it  be  performed  by  the 
conusor ;  and  the  conusor  may  have  an  audita  querela,  though  the  con- 
dition be  not  performed  according  to  the  defeasance,  if  execution  was 
sued  before  the  condition  broken,  because  the  conusee  extended  before 
his  time ;  and  therefore  the  execution,  being  unjustly  sued,  must  conse- 
quently be  an  injury  to  the  conusor. 

Roll.  Abr.  307 ;  F.  N.  B.  106. 

In  audita  querela  the  case  was  this :  the  conusee  gave  a  defeasanoey 
that  if  he  sued  execution  of  the  lands  the  conusor  had  in  Kent,  the  statute 
should  be  void ;  the  conusee,  contrary  to  his  defeasance,  extended  the 
land  in  that  county ;  and  it  was  adjudged  this  writ  well  lay  to  avoid  tlie 
execution  and  vacate  the  statute ;  for  the  defeasance  was  no  way  repug- 
nant to  the  statute,  because  the  conusee  might  still  extend  the  lands  of 
the  conusor  in  any  other  county,  and  take  his  body  and  goods. 

Moor,  pi.  1097. 

If  A  enters  into  a  statute  to  B,  and  pays  the  money  at  the  da7  as 
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Signed,  upon  which  the  statute  is  cancelled,  and  after  B  forges  a  new 
statute  in  the  name  of  A,  in  this  case  A  may  relieve  himself  by  audita 
qiurela,  for  the  forged  statute  having  all  the  essentials  of  a  true  one, 
the  court  was  obliged  to  look  on  it  as  such  tUl  the  contrary  appeared, 
which  the  conusor  could  not  set  forth  before  execution,  having  no  day 
to  appear  judicially  in  court,  and  therefore  is  put  to  this  writ  to  avoid 
the  execution  founded  on  the  injustice  of  the  pretended  conusee. 
P.  N.  B.  104. 

If  the  conusee  of  a  statute,  upon  agreement  with  the  conusor,  delivers 
up  the  statute  in  lieu  of  an  acquittance,  and  after  sues  execution,  and  the 
conusor  prays  a  re-extent,  because  that  the  land  was  extended  too  low, 
and  has  it  granted  him,  he  shall  never  avoid  the  extent  by  audita 
querelay  because  by  his  praying  the  re-extent,  he  admits  the  statute 
good  and  executory. 

Ron.  Abr.  313. 

If  upon  an  elegit  the  sheriff  takes  an  inquisition,  and  there  are  several 
lands  found  subject  to  the  extent,  and  several  values  found,  and  the 
sheriff  returns,  that  he  has  delivered  some  of  the  lands  in  particular  for 
the  moiety,  where  it  appears  according  to  the  values  found,  that  an 
equal  moiety  is  not  delivered  to  the  party  who  recovered,  but  more  than 
a  moiety,  yet  this  is  not  void ;  nor  is  it  a  disseisin  by  the  entry,  but  only 
voidable  by  audita  querela, 

Ron.  Abr.  305 ;  13  Mod.  365. 

If  a  man  in  execution  upon  a  judgment  for  debt  or  damages,  be  de- 
livered out  of  execution  by  the  sheriff  or  jailer,  who  hath  him  in  exe- 
cution, with  the  assent  of  him  at  whose  suit  he  is  in  execution,  and  after, 
by  colour  of  this  judgment,  he  takes  him  again  and  puts  him  in  prison, 
an  audita  querela  lies  upon  this  matter,  and  thereupon  he  shall  be 
delivered. 

Roll.  Abr.  307.  So,  if  the  plaintiff  consents  that  one  defendant  only  shall  be  deliveied 

oat  of  execution.  Price  ▼.  Goodrick,  Stile,  387.    So,  if  one  of  the  bail  be  delivered  out 

of  ezecation,  he  shall  not  take  the  other.  3  Leon.  360 ;  Stile,  117.    [It  must  be  observed 

that  the  only  point  determined  in  the  case  of  Price  v.  Goodrick  was,  that  where  the 

plaintiff  consents  to  the  discharffe  of  one  defendant  in  execution,  the  court  will  not  relieve 

the  other  upon  motion,  but  put  nim  to  his  audita  querela.    Whether  entitled  to  relief  or 

not  upon  the  audita  querela^  was  ]eft  open  by  that  case.    So  considered  by  the  Court  of 

Common  Pleas,  who  acted  accordingly  in  a  like  case  of  Williams  v.  Jaques  and  Griffin, 

Mich.  38  G.  3.]    /dif  an  execution  against  two  or  more  Joint  debtors  be  satisfied  by  one 

of  them;  and  afterwards  it  be  levied  for  his  benefit  upon  any  other  of  the  debtors,  they 

xnay  have  relief  by  au^ta  querela,    Brackett  v.  Wmslow,  17  Mass.  Rep.  153 ;  Lud- 

dlngton  T.  Peck,  2  Conn.  700.  ff 

But  if  A  be  in  execution  at  the  suit  of  B,  and  after  A  escape  with  the 
consent  of  the  sheriflf,  and  after  A  return  to  the  prison,  and  the  sheriff 
keep  him  in  prison  upon  the  said  execution,  A  shall  not  be  discharged 
by  audita  querela,  for  B  has  it  still  in  his  election  to  have  him  in  exe- 
cution at  his  suit,  and  shall  not  be  compelled  to  take  his  remedy  against 
the   sheriff,  who,  perhaps,  may  be  worth  nothing,  for  this  voluntary 


Vide  tit.  ExeeuHon^  and  Roll.  Abr.  307;   Hob.  60;   Cro.  Eliz.  555;  Moor,  67; 
9  JLeoD>  118. 

If  the  principal  be  taken  in  execution  upon  a  judgment,  and  after  a 
rr^  Jacias  returned  according  to  the  course  of  the  court,  judgment  be 
Vox..  L — 65 
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ffV9n  against  die  baU^  and  thereupon  he  be  taken  in  execution,  and  afkei 
the  principat  be  delivered  tq)on  an  audita  querela y  because  the  recoyeror 
bad  acknowledged  satii^action,  &c.,  in  this  case,  though  the  recognisance 
was  fbcfelted  by  the  bail,  by  not  bringing  in  the  principal  at  the  time 
appointed  by  law,  yet  inasmuch  as  the  judgment  and  execution  against 
tixe  bail  depends  upon  the  judgment  against  the  principal,  and  he  was 
but  a  security  for  the  payment  of  the  money,  of  which  the  recoveror  is 
satisfied,  the  bail  shall  be  discharged,  (a) 

Vide  head  of  Bail  in  Civil  Cases,  and  Roll.  Abr.  308.  (a)  If  Ae  principal  is  taken  in 
execQtbn,  the  bail  may  pl)ead  it  in  discharge  of  themselves,  and  if  bj  accident  they  omit 
Is  plead  it,  and  executioa  issues  against  them,  I  conceive,  on  mouon,  the  court  would 
set  the  execalion  aside,  the  plaintiff  being  satisfied  by  having  the  body  of  the  piincipsl 
in  ezeoutiaoi 

II  It  haa  been  said  by  Eyre,  C.  J.,  that  the  court  will  interpose  in  a 

stunmary  way  in  all  cases  where  the  party  would  be  entided  to  relief  on 

an  audita  querela;  but  the  point  must  be  clear,  or  they  will  not  assist 

him. 

1  Bos.  &  Pull.  438.  id  Baker  v.  Judges  of  Ulster,  4  Johns.  Rep.  191.  See  U.  S.  v. 
Jenkms,  l^  Johns.  Rep.  305;  Bowne  v.  Jay,  '9  Johns.  Rep.  321 ;  Smock  ▼.  Dade, 
6  Randolph,  639.  ^ 

Thus  where  the  plaintifis  had  entered  into  a  bail-bond  for  the  defend- 
ant, and  on  the  bond  being  forfeited  had  paid  the  money,  and  the  de- 
fendant became  bankrupt,  and  the  plaintiSs  sued  him,  and  obtained 
judgment  before  he  got  bis  certificate,  the  bail  for  the  defendant  in  that 
action  applied  to  the  court  for  an  exoneretur,  on  the  ground  that  the 
plaintiff  were  sureties  within  the  meaning  of  the  49  G.  3,  c.  121,  §  8, 
and  might  have  proved  under  the  conunission  against  the  defendsmt; 
but  the  court  refused  to  decide  the  question  on  a  sunmiary  application, 
and  left  them  to  an  audita  querela. 

Hewes  t.  Mott,  3  Marsh,  R.  37.  The  defendant  being  afterwards  rendered  in  dis- 
charge of  his  bail,  a  motion  was  made  to  discharge  him  under  the  49  G.  3,  e.  ISI ;  bst 
the  court  held  that  the  plaintiffs  being  onl^  sureties  for  his  appearance,  the  case  was  not 
within  the  statute,  6  Taunt.  330.  But  bail  are  now  expressly  named  in  the  dausa  as  to 
sureties  m  the  New  Bankrupt  Act»  6  G.  4,  c  16,  $  52. 1 

If  A  and  B  are  bound  in  an  obligation  jointly  and  severally,  and 
judgment  given  against  each  on  several  actions  brought,  and  both  taken 
in  execution,  and  after  A  escapes,  yet  B  ^aU  not  be  delivered  upon  an 
audita  querela;  for  though  the  obligee  may  have  an  action  against  the 
sheriflf  for  the  escape,  yet  till  he  is  actually  satisfied  the  other  shaU  not 
have  an  audita  querela^  fbt  perhaps  the  sheriff  is  worth  nothing. 

5  0>.  86,  Bloomfield's  case ;  Roll.  Abr.  308,  S.  0.  Qu.  If  there  be  a  diyeraity  wbefs 
the  plaintiff  recovers  against  the  sheriff  in  debt,  and  where  in  case.  Vide  Mod.  170; 
13  Mod.  105,  598;  Danv.  Abr.  635.* 

*  I  should  conceive  there  is  not  any  diyersity,  but  that  the  plaintiff  being  miiiafiBd  by 
the  sheriff,  (and  not  till  then,)  the  court  would  discharge  6  out  of  custody,  on  motion. 

If  A  leases  Black-acre  for  years  to  B,  and  then  acknowledges  a  statute 
to  C,  and  afterwards  another  to  D,  and  then  C  takes  a  lease  of  the  re- 
version, and  the  rent  from  A,  by  which  he  has  suspended  the  executioa 
of  the  statute  during  the  term,  and  consequently  laid  the  land  open  to 
the  extent  of  D,  the  second  conusee,  who  sues  execution ;  If,  therefore, 
C  should  extend  the  reversion  and  rent  during  his  own  lease,  B,  the 
lessee,  is  not  obliged  to  pay  him  the  rent,  but  may  avoid  the  extent  by 
plea  without  audita  querela,  because  C  hath  suspended  the  execotioii 
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of  his  statute,  the  £i8t  in  dste,  by  the  aoceptance  of  the  lease  from  the 
conusor. 

'    Roll.  Abr.  304 ;  Cro.  Jac.  434^  477^  S.  C,  between  Harrington  and  GanwiFay. 

If  a  Statute  is  erroneously  acknowledged,  as  before  one  that  has  no 

authority;   or  if  a  statute-merchant  hath  but  one  seal,  an  audita 

querela  lies, (a)  and  not  a  writ  of  error,  for  this  is  no  record;  but  if  a 

statute  is  well  acknowledged,  and  the  execution  erroneous^  a  writ  of 

error  lies. 

Cro.  Elis.  233, 31 9,  810 ;  Leon.  339 ;  Owen,  143 ;  Dyer,  35,  pi.  37.    {a)  That  it  Ilea 
where  a  man  ought  not  to  be  charged,  and  yet  without  any  default  in  himself  hath  no 
other  way  of  aToiding  it   Kelw.  35.    That  it  must  be  founded  upon  a  suggestion  not 
contrary  to,  but  admitting  the  rerdict.  Say.  69,  70.    Where  a  judgment  in  a  copyhold 
•eoort  reversed  opon  petition  to  the  lord,  and  the  party  restored  to  his  damages  by  audita 
Querela.  Hob.  54.    Where  after  judgment  the  trespass  was  diaoharged  by  an  act  ctf  in- 
demnity. 3  Mod.  37;  Fitzgib.  88, 130;  Raym.  89;  Keb.  634.    Where  the  party  must 
bring  a  adrefaciat,  and  cannot  be  relieved  by  audita  querela^  vide  title  Scire  fixeia$.  And 
wh^  a  writ  of  error,  vide  tide  Errors  and  Garth.  383;  4  Mod.  314;  Ld.  Raym.  37; 
Salk.  863,  pi.  8.   fiJiadiia  querela  will  not  lie  where  the  matter  in  oomplaint  is  a  proper 
sabject  for  a  writ  of  error.     Weeks  v.  Lawrence,  1  Vermont  Rep.  433.    Though  sudi 
writ  be  taken  away  by  statute.  Dodge  v.  Hubbell,  lb.  491 ;  Brayt.  37.^    And  where 
the  party  may  be  relieved  on  motion.  Salk.  93,  pi.  4.    [Where  a  feme  wk  married  be- 
tween interlocutory  judgment  and  the  final  judgment,  and  after  the  final  judgment,  <&e 
husband  and  wife  brought  a  scire  faciae  thereupon  for  the  defendant  to  show  caase  quote 
exeeutioncm  fion,  &c.,  the  Court  of  Exchequer  woilld  not  set  aside  the  judgment  upea 
motion,  but  put  the  defendant  to  his  audita  querela.  Lord  Sutherland  &  fix.  y.  , 

Bimb.  383,  So  where  a  feme  married  after  the  interlocutory  judgment,  and  before  exe- 
entiBg  the  writ  of  inquiry,  the  court  refused  to  interpose  upon  motion,  and  left  ^e  de- 
fendant to  his  audita  Querela,  Chubbs  y.  Billington,  Bunb.  383.  The  court  will  not 
relieve  upon  motion  if  tne  law  ia  doubtful,  though  the  ^ts  are  admitted,  bat  will  oblige 
the  party  to  resort  to  an  audita  querela.  Lord  Porchester  v.  Petrie,  K.  B.  Tr.  33  -G.  3 ; 
Williams  y.  Jaqoes  and  Griffin,  C.  P. ;  M.  38  G.  3.]  Q  Hewes  v.  Mott,  3  Marsh,  R.  37^1 
iSSo  if  the  facts  aie  disputed.  Wardell  v.  Eden,  1  Johns.  Rep.  531,  n.  An  audita  querela 
will  not  be  granted  on  account  of  greater  interest  having  been  allowed  than  was  permit- 
tod  by  law,  if  the  party  in  whose  favour  the  judgment  was  reodeied  will  release  the  ex- 
Edmondson  v.  King,  1  Tennessee  Rep.  435.  gf 


If  a  statute  be  delivered  to  B  to  be  kept  in  an  indifferent  hand, 
tqM>n  certain  conditions  between  the  conusor  aod  the  conusee ;  if  B, 
before  the  conditions  peifonned,  deliver  it  to  the  conusee,  and  he  sue 
execution,  the  conusor  at  his  election  may  either  have  an  audita  querela 
upon  this  matter,  or  a  writ  oidiseeit  against  B.  {b) 

F.  N.^  B.  104 ;  Roll.  Abr.  306,  Qa.    {h)  -Or  pejAiops  a  special  action  upon  the  case. 

If  the  conusor  is  taken  in  execution  upon  a  statute,  and  the  conusee 
covenants  to  discbarge  him  from  the  statute,  the  conusor  shall  not  there- 
upon have  an  audita  querela;  but  must  take  his  remedy  by  action  of 
covenant 

Cro.  Jac  318.  So  upon  a  promise  to  discharge,  &c.,  an  action  upon  the  case  only 
lies.     Bulstr.  153. 

If  a  man  makes  a  feoffment  upon  condition  to  re-infeoff  him,  and  after 
the  feoffee,  to  the  intent  to  deceive  him,  falsely  and  by  covin  between 
him  and  B  acknowledges  a  recognisance  to  B,  and  after  re-infeoffs  him, 
the  feoffee  may  have  an  audita  querela  upon  this  matter ;  for  this  is 
grounded  upon  the  matter  of  record,  as  well  as  upon  the  matter  of  dis- 
ceii,  which  is  matter  in  pais. 

Roll.  Abr.  310.  0  A  feoffee  or  purchaser  of  lands  aubject  to  ajudgment,  cannot  have 
an  audita  querela^  quia  Hmet^  against  llie  lands  so  purchased.  Waddington  v.  Vredei^ 
bergh,  3  Johns.  Caa.  837.  fl 
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(B)  In  what  Cases  an  Audita  Querela  will  lie. 

If  a  man  acknowledges  a  statute,  which  is  usuriously  entered  into, 
and  the  conusee  sues  execution,  the  conusor  shall  have  an  audita  querela 
upon  this  matter. 

Roll.  Abr.  310.  An  audita  querela  lies  upon  a  suggestion  that  a  statute  was  made  by 
durees  of  imprisonment.  Roll.  Abr.  310;  Owen,  142;  Vidian,  Ent.  107.  So  upon  a 
suggestion  that  it  is  forged.    F.  N.  B.  104. 

If  A  hath  lands  in  several  counties,  and  enters  into  a  recognisance  to 
B,  and  after  acknowledges  a  statute  to  C,  upon  which  C  extends  the 
lands  in  one  county,  and  after  B  sues  execution  upon  the  recognisance, 
and  hath  the  moiety  of  the  same  lands  delivered  to  him,  but  sued  no 
execution  of  the  moiety  of  the  lands  in  the  other  county;  A  hath  do 
reason  to  complain,  because  B  hath  taken  in  execution  only  a  moiety 
of  his  lands,  but  C  may  have  2Jl  audita  querela  against  B,  because  it  ii 
prejudicial  to  hiuL 
2  Andr.  170;  Yelv.  13;  Noy,  47. 

If  the  conusor  infeoffs  several  men  of  several  parts  of  the  land,  and 
after  the  conusee  sues  execution  of  the  statute  against  one,  he  shall  have 
an  audita  querela  {a)  upon  this  matter. 

1  Roll.  Abr.  311.  (a)  But  whether  thereupon  the  execution  shall  be  avoided,  or  the 
party  only  have  contribution,  vide  3  Co.  14,  b;  2  Inst.  396;  Mo.  637;  Dyer,  331; 
Bulstr.  15, 17.  But  now  vide  16  &  17  Car.  3,  c  5,  made  perpetual  by  22  &  23  Car.  2, 
c.  2,  by  which  no  extent  upon  any  statute,  judgment,  or  recognisance,  shall  be  avoided 
or  delayed,  because  part  of  the  lands  extendable  are  omitted,  saving  to  the  party,  whose 
lands  are  extended,  his  remedy  for  contribution.  But  note ;  no  statutes,  unless  condi- 
tioned for  payment  of  money  only,  nor  extents,  unless  within  twenty  years  after  Judg- 
ment, kjc^  had,  are  within  this  act.* 

*  Nor  is  extent  or  contribution  given  by  the  act,  against  any  heir  within  age. 

If  A  brings  an  audita  querela  against  B,  and  declares,  that  whereas 
B  had  recovered  against  A  200/.  debt,  &c.,  and  thereupon  the  said  A 
was  outlawed,  and  upon  a  capias  utlagatum  taken,  and  in  execution 
«t  the  suit  of  the  said  B,  and  after  from  the  said  execution  was  delivered 
and  suffered  to  go  at  large,  &c.,  and  yet  B  hath  taken  out  execution  upon 
the  said  judgment,  and  endeavours,  &c.,  the  defendant  may  plead  and 
show,  how  that  after  the  said  enlargement,  and  before  the  purchase  of 
the  audita  querela,  the  outlawry  was  set  aside  and  made  void,  and  so 
conclude  quod  non  habetur  tale  recordum. 

8  Co.  141 ;  Dr.  Drury's  case;  vide  Mod.  HI ;  3  Keb.  991;  Rob.  Ent.  157;  12  Mod. 
105,  240;  Ld.  Rapi.  439 ;  Vent.  34 ;  Salk.  93,  pL  4,  264,  pi.  6 ;  2  Stra.  1075.  [After 
two  nihils  returned  the  court  will  relieve  upon  motion,  but  not  after  the  Scire  facia*  hath 
been  served.  But  they  will  not  do  so  in  the  former  case  if  the  fact  on  which  the  modoB 
is  grounded  be  controverted.    2  Stra.  1198;  Miiford  v.  Cord  well.] 

If  A  hath  judgment  against  B  for  costs  and  damages,  and  releases  to 
B  all  executions,  and  after  B  brings  a  writ  of  errors  and  thereupon  the 
judgment  is  affirmed,  and  further  costs  given  for  the  delay  of  execution, 
and  A  takes  B  in  execution  for  the  whole,  upon  an  audita  querela,  B 
shall  be  discharged  quoad  the  damages  and  first  costs,  but  not  quoad 
the  second  costs. 

Cro.  Jac.  337 ;  Roll.  Rep.  11,  S.  C.  quod^de. 

If  A,  as  administrator,  recovers  damages  in  trover  against  B,  and  after 
his  administration  is  repealed  and  granted  to  another,  upon  a  surmise 
that  A  intends  and  endeavours  to  sue  execution,  B  may  have  an  audita 
querela;  for  by  the  repeal  of  ihe  administration^  the  power  of  A  is 
absolutely  determined. 
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(B)  In  what  Cases  an  Audita  Querela  will  lie. 

3  Sand.  148,  Tamer  and  Davis;  Mod.  63;  3  Keb.  668;  Lutw.  343.  For  this  Tide 
Brownl.  29,  91 ;  Yelv.  125 ;  Noy,  16 ;  Stile,  417 ;  Dyer,  203 ;  Cro.  Jac.  394 ;  6  Mod. 
92;  Fitzgib.  202,  257, 258 ;  10  Mod.  21, 22, 389 ;  Comyns,  150,  pi.  102 ;  2  Will.  R.  576, 
pJ.  188;  3  Will.  R.  88,  89 ;  and  vide  tit.  Executors  and  Jdmtntstratorsy  and  17  Car.  3, 
c.  8,  revived  and  made  perpetual  by  1  Jac.  3,  c.  17,  $  ^,  whereby  the  administrator  de 
bonit  non  is  enabled  to  take  out  execution  upon  a  judgment  obtained  by  the  executor  or 
former  administrator;  and  note  ihis  attddia  qttereia  was  brought  only  against  the  first 
administrator,  and  does  not  discharge  the  judgment,  but  the  execution  at  his  suit  only. 
Vide  Co.  Ent.  9 1 ,  a.  An  executor  durante  minori  mtaie  obtains  judgment,  and  the  infant 
comes  of  age,  &c.     Qu,  If  an  atjtdita  querela  lies?     Vide  3  Leon.  278 ;  Godb.  104. 

IJIn  23  G.  3,  Lord  Porchester  brought  an  audita  querela  against 
Petrie,  setting  forth  the  declaration  in  an  action  by  Petrie  against  Lord 
Porchester,  for  penalties  under  the  bribery  act,  2  6.  2,  c.  24,  §  8,  at  the 
Cricklade  election,  and  averring  that  the  cause  was  tried  on  28  July, 
1781,  and  a  verdict  found  for  Petrie  for  2000/.,  and  judgment  signed  in 
Michaelmas  term  following ;  the  audita  querela  then  alleged  that  Lord 
Porchester,  after  the  commission  of  his  own  offence,  and  within  twelve 
montlis  after  the  election,  had  discovered  to  one  Richards  an  offence  of 
bribery  committed  by  one  Hinton,  and  then  set  forth  the  proceedings  in 
a  suit  by  Richards  against  Hinton  for  penalties,  the  verdict  for  Richards, 
and  judgments  also  of  Michaelmas  term,  1781;  and  the  audita  querela 
then  alleged,  that  though  the  defendant,  by  reason  of  the  discovery, 
ought  to  be  indenmified  from  the  penalties  and  costs  recovered  by  Petrie, 
jet  Petrie  threatened  execution ;  Lord  Porchester,  therefore,  prayed  a 
supersedeas  and  process  against  Petrie.     Petrie  appeared,  and  pleaded 
to  the  declaration,  that  one  Hopkins  had  committed  an  offence  of  bribery 
at  the  election,  and  that  before  Lord  Porchester's  discovery  Hinton  dis- 
covered Hopkins's  offence  to  Petrie,  who  commenced  proceedings  there- 
upon.    The  plea  then  stated  the  proceedings  in  the  action  by  Petrie 
against  Hopkins,  which  was  also  tried  on  28  July,  1781,  and  a  verdict 
for  Petrie,  and  judgment  in  Michaelmas  term ;  and  Petrie  averred,  that 
the  judgment  against  Hopkins  was  given  before  the  judgment  against^ 
Hinton  at  suit  of  Richards,  whereby  Hinton  was  indemnified ;  and  to 
obtain  such  indemnity,  sued  his  audita  querela  against  Richards,  which 
was  then  depending.     Lord  Porchester  replied  that  the  judgment  against 
Hinton  at  suit  of  Richards,  was  given  before  the  judgment  against  Hop- 
kins, on  'which  fact  the  rejoinder  took  issue ;  and  to  the  rejoinder  Lord 
Porchester  demurred.     The  court  held,  that  the  avernAent  of  priority  of 
one  judgment  in  time  over  the  other,  was  bad,  when  it  was  admitted 
that  both  Avere  on  the  same  day; (a)  and  that  the  conviction,  in  order  to 
indemnify  under  the  statute,  must  be  a  legal  conviction  that  might  be 
followed  up  by  punishment ;  and  that  Hinton  appearing  to  be  indemni- 
fied by  his  discovery.  Lord  Porchester's  conviction  of  him  was  not  suffi- 
cient to  indemnify  Lord  P.,  and  the  judgment  was  for  the  defendant. 

Lord  Porchester  v.  Petrie,  3  Saund.  148,  b,  where  the  proceeding  are  fally  stated, 
(a)  The  priority  of  the  judgment  does  not  seem  material  to  the  decision,  since  although 
the  judg-naent  against  Hinton  might  be  prior  to  the  judgment  by  Hinton  against  Hop- 
kins, still  Hinton  would  seem  clearly  entitled  to  the  indemnity  under  the  statute  on  his 
audita  querela  when  his  judgment  against  Hopkins  was  obtained.  See  3  G.  2,  c.  24, 
$  8.  As  to  eases  where  the  law  recognises  the  fraction  of  a  day.  See  2  Bam.  &  Aid. 
586;  1  Bro- &  Bing.  370 ;  3  B.  Moo.  740;  5  Term  R.  255;  3Wils.  274;  and  in  3  Burr. 
1434,  Lord  Mansfield  says  the  law  admits  the  fraction  of  a  day  in  cases  where  it  is 
necessary  to  distinguish. 

An    audita  querela  is  of  common  right,  and  ex  debito  justitise^ 

2X 
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(A)  Wbece  an  Autfatsity  shall  be  said  to  be  jg^Ten,  &e* 

and  need  not  be  moved  for;  but  the  supersedeas  upon  it  must  be 

moTed  for. 

NaAhan  v.  Giles,  5  Taant.  558;    1  Maish.  326.     ^Waddington  ▼.  Yiedenboig, 
3  Johns.  Cas.  227.g^ 

There  <»ia  be  no  motion  in  arrest  of  judgment  in  an  audita  querela^ 
fiinee  an  arrest  of  judgment  would  be  nugatory,  the  plaintiff  having 
already  obtained  his  supersedeas  of  the  execution  in  the  former  suit; 
and  the  arrest  of  judgment  would  not  set  aside  that  supersedeas. 

2  WilL  Saund.  148,  f,  note  (c).  || 
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(A)  Where  an  Authority  shall  be  said  to  be  girea ;  and  faeiein  of  the  ConstnictioB  of 

the  Words  that  create  h. 

<B)  Who  are  capable  of  executing  an  Aatfaority. 

<C)  Where  an  Authority  is  well  pursued  and  executed. 

<D)  Where  an  Authority  cannot  be  transferred. 

<E}  When  it  shall  be  said  to  be  determined  and  reroked. 


{A)  Where  an  Authority  shall  be  said  to  be  giren ;  and  therein  of  the  Construction  of 

the  Words  that  create  it. 

That  power  of  acting  which  one  man  has,  being  transferred  to 
another,  is  called  €01  authority,  and  this  the  law  allows  of;  for  as  a  con- 
tract is  no  more  than  the  consent  of  a  man's  mind  to  a  thing,  if  such 
■consent  or  concurrence  appears,  it  would  be  very  unreasonable  to  oblige 
him  to  be  present  at  the  execution  of  every  contract,  since  it  may  be  as 
well  performed  by  any  other  person  delegated  for  that  purpose. 

11  H.  4,  71 ;  2  RoU.  Abr.  8 ;  Co.  Lit  52.  /S  Authority  is  the  lawful  delegatioa  of 
power  by  one  person  to  another.  Bout^  L.  D.  h.t.  2/  Vide  tnfrd,  tit.  Ftoffmtnt^  (E),  lit. 
Lecues  and  Temufor  Years, 

But  such  delegation  or  authority  must  be  by  deed,  that  it  may  appear 
that  the  attorney  or  substitute  had  a  commission  or  power  to  represent 
the  party ;  also  that  it  may  appear  that  the  authority  was  well  pursued. 

Co.  Lit.  48,  b ;  2  Roll.  Abr.  8 ;  Salk.  96.    0  It  is  not  necessary  that  the  appointment 
of  an  attorney  should  be  by  deed,  except  to  authorize  the  making  of  a  deed.    Conunon- 
wa&lth  y.  Griffith,  2  Picker.  .11 ;    Van  Ostraad  v.  Reed,  1  Cowen,  424  ;   Cooper  t. 
Rankin,  5  Binn.  613;  Gordon  t.  Bulkley,  14  Serg.  &  R.  331 ;  Plummer  v.  RuMell^ 
2  Bibb,  174 ;  4  Monroe,  41 ;  2  Marsh.  375.     It  k  not  requisite  that  the  appointment 
*  should  be  by  deed,  even  when  the  attorney  is  to  make  a  deed,  when  the  principal  is  pie* 
sent;  his  verbal  or  even  implied  authority  in  such  case  is  sufficient.    A!s,  if  the  princi- 
pal ask  the  attorney  to  write  his  name  to  a  deed  in  his  presence.    Ball  v.  Dun8terriUe« 
4  T.  R.  313;  Lord  Lovelace's  case,  W.  Jones,  R.  268.    The  president  of  a  bank  may 
by  his  endorsement  transfer  a  note  made  to  the  corporation,  if  he  has  a  general  auihoritr 
for  that  purpose  from  the  directors.    Spear  v.  Ladd,  11  Mass.  94 ;  NorthamptOKi  BuA 
▼.  Pepoon,  11  Mass.  288.    See  also  Ridgway  v.  Fanners'  Bank,  12  S.  &  R.  356.    The 
cffioeEB  of  a  bade  have  in  general  auUiority  to  bind  the  bank  by  such  acts  as  are  vithin 
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(A)  Where  an  Aatli«ritf  ehtll:  be  said  t»  be  giren,  &«& 

the  seoj^  of  the  general  usage,  praotiee,  and  coane  of  bosineaa  of  the  baak,  wben  the 
other  pai^  has  no  knowledge  oi  their  waat  of  authority.  Minor  v.  Mechanics  Bank  of 
Alexandria,  1  Pet.  46;  Wild  y.  Paesamaqnoddy  Bank,  3  Mason,  505;  Fleckner  v. 
United  States  Bank,  8  Wheat.  357;  State  Bank  v.  Kain,  1  Breese,  45;  Moreland  t.  \ 
State  Bank,  1  Breese,  205.  But  their  general  authority  does  not  extend  beyond  the 
legal  sphere  of  their  action.  Wyman  y.  Hallowell,  Ac.,  Bank,  14  Maes.  63 ;  Stewart 
T.  Huntingdon  Bank,  11  S.  &  R.  267 ;  2  Maaon,  31 ;  Pendleton  y.  Bank,  I  Monr.  179-; 
Hartfoid  Bank  y.  Burry,  17  Masa.  94«gr    Vide  infra,  Letter  (C).  ^ 

If  Ay  by  letter  of  attorney,  constitutes  and  appoints,  and  in  his  stead 
and  place  puts  B  to  surrender  a  certain  copyhold,  this  authority  is  Suffi- 
cient, and  as  full  as  if  said  for  him  and  in  his  name,  &c. 

Brownl.  94. 

If  a  man  signs  and  seals  a  lease  of  yectment  intended,  but  does  not 

deliver  it,  and  at  the  same  time  seals  and  delivers  a  letter  of  attorney,  in 

which  he  recitesy — whereas  by  indenture  oflease^  bearing  such  a  date, 

&a,  hath  demised  to  B  such  land  habendum :  now  these  presents  wit- . 

nesSf  that  He  makes  I  S  his  lawful  attorney  to  deliver  the  said  inden-- 

ture  upon  the  land  as  his  deed;  though  According  to  the  proper  sigYii* 

£cation  of  the  words,  the  lease  ought  to  be  taken  to  be  delivered  by 

him,  and  so  this  letter  of  attorney  void,  to  deliver  it  again,  for  this  can* 

l20t  be  an  indenture  if  it  was  not  delivered;  yet  all  parts  of  the  letter  of 

attorney  being  laid  together,  and  the  intent  of  the  parties,  and  proof 

being  made  that  the  lease  was  not  delivered,  but  only  signed  and  sealed,. 

it  appears  that  this  was  only  an  improper  expression  of  his  intent,  by 

calling  it  an  indenture  axid  a  demise ;  for  if  he  had  intended  that  thi» 

yas  au  indenture  sealed  and  delivered,  this  letter  of  attorney  to  deliver 

it  apon  the  land  need  not  have  been  made. 

Roll.  Abr.  338 ;  Emery  and  Cook. 

If  the  authority,  in  a  letter  of  attorney,  be  ad  petend^  recipiend.  et 
reeuperand.  a  certain  debt,  it  is  sufficient  to  arrest,  &c.,  because  neces* 
sary  in  order  to  recover. 

Roll.  Rep.  390;  Palm.  394;  Godb.  359.  ;£  Howard  y.Baillie,  S  H.  Bl.  618;  and 
lee  Richardson  y.  Anderson,  1  Camp.  R.  43,  note;  Goodson  y.  Brooke,  4  Camp.  R» 
1^,'  Pack  y.  Harriott,  6  S.  &  R.  149 ;  Rogrers  y.  Kneeland,  10  Wend.  218.  Withington 
▼•  Heftiag',  5  Bing.  44^.  But  an  authority  to  bring  a  suit,  and  prosecute  to  final  judg- 
nent,  does  not  imply  an  authority  to  compromise.  Kilgoar  y.  RatclifiPs  heirs,  3  N.  §• 
99S ;  nor  to  prolong  the  time  of  payment.    Millaudon  y.  McMicken,  7  N.  S.  38.  if 

Where  the  mayor  and  commonalty  of  London  had  constituted  J  S 
their  bailiff  to  receive  their  rents,  and  to  make  demand  of  them,  and  to 
make  entry;  such  general  authority  is  not  sufficient  to  authorize  a  bailiff 
to  take  advantage  and  demand  a  rent  accrued  due  after  the  authority 
given ;  for  it  is  a  new  right  attached,  and  there  ought  to  be  a  special 
authority  for  this  purpose. 

Skin.  413,  pi.  10;  Ruled  by  Holt,  in  evidence  in  ejedmeni  at  Guildhall. 

B  A  power  of  attorney,  to  recover  and  receive  all  salary  and  money 
due  lo  the  party  giving  it,  and  to  compound,  discharge,  and  give  releases, 
and  appoint  sub-attorneys,  does  not  authorize  the  attorney  to  endorse 
and  negotiate  a  bill  received  in  payment  of  such  salary,  &c. 

Hog]g  T.  Smith,  1  Taunt  R.  347;  Murray  y.  East  India  Company,  5  Bam.  &  A. 
9(M.  g  0  Svery  general  power  necessarily  implies  the  grant  of  eyery  matter  necessary 
to  its  complete  execution.    An  attorney  who  has  power  to  conyey  land,  has  necessarily 

the  power  to  receiye  the  purchase-money.     Peck  y.  Harriott,  6  Serg.  &  R.  149.     See 

Rogers  v.  Kneeland,  10  Wend.  118 ;  Howard  y.  Baillie,  3  H.  BI.  618 ;  Withington  y. 

Herring-,  5  Bing.  443 ;  Richardson  y.  Anderson,  1  Campb.  43,  note ;  Goodson  y.  Brooke^ 

4  Campb.  163 ;. Kenner  et  al.  y.  Their  Creditors,  8  N.  S.  64.  ^ 
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(C)  Where  ttn  Authority  is  well  pursued  and  executed. 

If  a  Steward  makes  a  deputy  hac  vice  to  take  a  surrender  of  a  copy- 
hold, et  ulterius  ad  faciend.  quantum  in  se  est;  by  virtue  of  these  last 
words  the  deputy  may  take  a  conditional  surrender. 

Cro.  Eliz.  48;  see  13  Mod.  468. 

An  authority  may  be  delegated  by  deed  indented,  though  the  attorney 
be  not  party  to  the  deed,  because  the  attorney  takes  nothing  by  the  deed, 
but  has  only  a  naked  authority  delegated  to  him ;  and  therefore,  since  a 
man  may  take  an  estate  in  remainder,  though  he  is  no  party  to  the  deed, 
a  fortiori  one,  not  party  to  the  deed,  may  receive  a  naked  authority 
or  power  by  it. 

2  Roll.  Abr.  8,  9 ;  Shep.  Touchstone,  217. 

(B)  Who  are  capable  of  executing  an  Authority. 

There  are  few  if  any  persons  excluded  from  exercising  a  naked  au- 
thority to  which  they  are  delegated ;  and  therefore  monks,  infants,  feme 
coverts,  persons  attainted,  outlawed,  excommunicated,  villains,  aliens, 
&c.,  may  be  attorneys ;  for  the  execution  of  a  naked  authority  can  be 
attended  with  no  manner  of  prejudice  to  the  persons  under  such  inca- 
pacities or  disabilities,  or  to  any  other  person,  who  by  law  may  claim 
any  interest  of  such  disabled  persons  after  their  death. 

Co.  Lit.  52,  a;  Perk.  $  187.  ^  A  wife  may  act  as  agent  for  her  husband.  Hopkins 
T.  Mollineux,  4  Cowen,  465.  She  may  be  the  attorney  of  another  to  make  livery' upoo 
a  feoffment,  even  to  her  own  husbana ;  and  a  husband  may  make  livery  to  his  wife, 
although,  in  general,  they  are  deemed  but  one  person  in  law.  Emerson  ▼.  Blounden, 
1  Esp.  R.  142 ;  Palethorp  v.  Furnish,  2  Esp.  R.  511,  n. ;  Prestwick  v.  Marshall,  7  Bing. 
565 ;  Hopkins  v.  Mollineux,  4  Wend.  465.  fj  ||  But  infants  and  feme  coverts  cannot  be 
attorneys  to  prosecute  suits,  nor  to  execute  an  authority  coupled  with  interest.  Co.  LiL 
128,  a,  52,  a,  note  (2).|| 

A  feme  covert  may  be  an  attorney  to  deliver  seisin  to  her  husband; 
and  so  may  he  in  remainder  be  an  attorney  to  make  livery  to  the  tenant 
for  life. 

Co.  Lit  5!^,  a;  Perk.  $  148, 199. 

So,  if  cestui  que  use  had  devised  that  his  wife  should  sell  his  land, 
she  might  sell  it  to  a  second  husband ;  for  she  did  it  in  outer  droit j  and 
the  vendee  was  in  by  the  devisor. 

Co.  Lit.  112.  Vide  Latch.  9,  10,  39,  134;  Jones,  137,  S.  C;  Noy,  80,  S.  C;  Co. 
Lit  (13th  edit)  112,  b,  n.  6;  IP.  Wms.  149;  Salk.  239. 

(C)  Where  an  Authority  is  well  pursued  and  executed. 

Here  it  is  necessary  to  take  notice  of  a  difference  in  the  old  books, 
between  a  naked  authority  and  an  authority  coupled  with  an  interest  ;(a) 
for  if  a  man  devise  that  his  executors  shall  sell  his  lands,  this  gives  but 
a  naked  authority,  and  the  lands,  tDl  the  sale  is  made,  descend  to  the 
heir  at  law;  (A)  and  in  this  case  all  must  join  in  the  sale ;  and  if  one  die, 
it  being  a  bare  authority,  cannot  survive  to  the  rest{c)    * 

Co.  Lit  112, 113, 181.  (a)  But  it  has  been  holden  in  equity,  that  if  a  man  devises 
that  his  lands  shall  be  sold  for  the  payment  of  his  debts  and  legacies,  though  one 
of  the  parties  who  was  empowered  die,  the  survivor  and  heir  at  law  must  join  in  a  sale. 
Hard.  804.  So  if  lands  are  devised  i9  be  sold,  and  no  person  is  named  for  that  purpose, 
the  heir  must  do  it.  [Locton  v.  Locton,  2  Freem.  136,  and  1  Chan.  Ca.  179 ;  Garfoot  v. 
Garfoot,  1  Chan.  Ca.  35 ;  Pitt  v.  Pelham,  2  Freem.  134 ;  1  Chan.  R.  283,  and  1  Chan. 
Ca.  176 ;  T.  Jon.  25 ;  1  Lev.  304 ;  Yates  v.  Corapton,  2  P.  Wms.  308.  fi  (6)  Brown  v. 
Dysinger,  1  Rawle,  408 ;  King  t.  Ferguson,  2  Nott  &  M'Cord,  588 ;  Shaw  v.  Clements, 
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(C)  Where  an  Authority  is  well  parsned  and  executed. 

1  Call.  439.  fl  (c)  One  deriaea  the  reaidue  of  hia  peraonal  eatate  to  J  S,  provided  ahe 
marries  with  the  conaent  of  hia  two  ezecutora ;  upon  the  death  of  one  the  condition  ia 
gone,  for  this  is  a  bare  authority  not  coupled  with  an  intereat,  and  therefore  cannot  aur- 
viTe  without  ezpreas  worda  for  that  purpose.  Peyton  v.  Bury,  2  P.  Wma.  636.]  /0Tea»i 
tator  devised  that  after  the  death  of  hia  wife  certain  landa  ahould  be  sold  and  the  money 
divided  among  hia  children,  but  did  not  declare  by  whom  the  aale  ahould  be  made;  a  aale 
by  the  survivor  of  two  ezecutora  waa  held  good.  Lloyd'a  Leaaee  v.  Taylor,  3  Dall.  323, 
S.G.;  1  Yeates,  422.  ar 

But  if  a  man  by  will  give  land  to  executors  to  be  sold,  and  one  of 
them  die,  the  survivors  may  sell ;  for  the  trust  being  coupled  with  an 
interest,  shall  survive  together  with  it 

Go.  Lit.  113,  b,  181,  h,  S.  P.  [This  distinction  between  a  deviae  cf  lands  to  he  sold 
hyexeetUon  and  a^  deviae  that  executors  shall  sell  lands,  aeeraa  rather  to  conaist  in  the 
arrangement  of  the  words,  than  in  any  thing  substantial ;  and  the  learned  editor  of  the  lat 
Inst  nath  a  very  full  note  upon  this  passage  of  Lord  Coke,  in  which  he  contends  that 
the  power  to  sell  being  given  to  the  executors  by  reason  cfan  office  or  interest,  which  go 
to  the  survivor,  may  well  survive  with  them  in  either  case.]  Vide  Cro.  Eliz.  856.  ||  And 
see  Sngden  on  Powers,  (4th  edit.)  106 ;  Co.  Lit.  1 13,  a,  n.  (2).||  /0  Bull  v.  Bull,  3  Day's 
Cases,  385 ;  Braman  v.  Stiles,  2  Picker.  460 ;  Jackson  y.  Janaen,  6  Johns.  Rep.  73 ; 
Jackson  v.  Burtes,  14  Johns.  Rep.  391 ;  Franklin  v.  Oagood,  14  Johna.  Rep.  527;  Jack- 
son V.  Given,  16  Johns.  Rep.  167;  Zebach  v.  Smith,  3  Binn.  69;  Clark  v.  Campbell, 
2  Rawle,  215 ;  Kling  v.  Hummer,  2  Pennsylvania  Rep.  349 ;  Halbert  v.  Grant,  4  Mon- 
n>e,  582 ;  Dabney  v.  Manning,  3  Ohio  Rep.  324;  Jackson  v.  Ligan,  3  Leigh,  151.  a' 

Also  if  lands  be  devised  to  A  for  life,  and  that  after  his  decease  his 
Jands  shall  be  sold  by  his  executors,  and  he  makes  three  or  four  execu- 
tors, and  during  the  Ufe  of  A  one  of  the  executors  dies,  and  then  A  dies, 
the  surviving  executors  may  sell,  because  the  land  could  not  be  sold  be- 
fore, and  the  plural  number  of  executors  remains,  (a) 

Co.  Lit.  112,  b.  (a)  So  if  there  had  been  but  one  executor  living.  Cro.  Car.  482; 
Jonea,  352 ;  Vide  And.  145 ;  Moor,  61.  /d  A  power  to  C  and  his  executora  to  sell,  may 
be  executed  by  the  executor  of  hia  executor.  Smith  v.  Folweil,  1  Binn.  546 ;  S.  P. 
Daly  ▼.  James,  8  Wheat.  495.  ^ 

But  it  is  said,  that  if  a  will  had  given  such  power  to  certain  persons, 
naming  them  by  their  names,  as  to  J  S,  J  N,  J  D,  and  one  of  them  died, 
the  survivors  could  not  sell ;  for  the  words  of  the  will  in  that  case  could 
not  be  satisfied,  (b) 

Co.  Lit.  1 13.  (6)  Sed  ou.,  and  vide  Cro.  Car.  382,  eoni. ;  3  Leon.  106,  c.  156 ;  Moor, 
147,  e.  291. 

If  A  being  seised  in  fee  of  a  reversion  of  twenty  acres,  expectant  upon 
an  estate  for  life,  and  of  other  twenty  acres  in  possession,  for  the  per- 
formance of  his  own  and  his  father's  will,  devises  all  his  lands  and  tene- 
ments to  his  executors,  and  wills  that  they  should  take  the  profits  thereof 
for  ten  years,  and  that  after  the  expiration  thereof,  the  same  should  be 
sold  by  his  executors,  or  by  one  of  them,  and  dies,  and  after  the  tenant 
for  life  dies,  and  then  one  of  the  executors  dies,  the  other  two  may  sell 
the  twenty  acres ;  for  as  they  may  perform  his  will,  so  they  may  sell  in 
order  thereto. 

3  And.  59,  Townaend  and  Wales ;  Owen,  155 ;  Moor,  341 ;  Cro.  Eliz.  524,  S.  C« 

At  common  law,  if  one  of  the  executors  who  was  empowered  to  sell 
lands  refused,  the  others  could  not  sell ;  but  now,  by  21  H.  8,  c.  4,  not- 
withstanding part  of  those  to  whom  power  is  devised  refuse,  the  rest 
may  sell ;  and  so  may  such  of  those  to  whom  land  is  devised  to  be  sold, 
as  are  ^villing,  though  the  other  refuses,  by  a  favourable  construction  of 
^   Vol.-  I. — ^Q  2x2 
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that  statute ;  but  they  cannot,  in  either  case,  sell  it  to  the  executor  that 
reftised,  for  he  is  privy  to  the  will,  and  executor  still. 

Qo.  Lit  113,  181.  iS  Jackson  ▼.  Ferris,  15  Johns.  Rep.  346;  DaToner.  Fannnig, 
9  Johns.  Chan.  Ren.  354 ;  Ogden  t.  Smith,  3  Paige,  195 ;  Miller  ▼.  White,  1  Taylor, 
309 ;  Geddy  ▼.  Butler,  3  Munf.  345 ;  Nelson  t.  Carrington,  4  Munf.  333 ;  Coleman  t. 
M*Kinley,  3  J.  J.  Marsh.  349;  Taylor  ▼.  Galloway,  1  Ohio  Rep.  105;  Chaoet  r.  Til- 
lepanteanx,  3  M«Coid.  39. 0 

My  Lord  Coke  observes,  that  it  is  safest,  in  giving  such  power  by  de- 
vise, tor  limit  it  to  the  survivors  or  survivor,  or  those  that  prove  the  wUl, 
&c.;  and  when  an  estate  is  devised  to  executors  to  be  sold,  it  is  advisa- 
ble to  appoint  that  the  profits  taken  by  them  before  the  sale  shall  be 
assets;  for  otherwise  they  shall  not  (a) 

Co.  Lit.  113.  (a)  But  ride  head  of  IVuttj  that  they  are  now  conaidered  only  as  tras- 
tees,  and  shall  have  no  more  than  their  costs  and  charges. 

II A  power  of  sale  was  reserved  by  indentures  of  leas^  and  release  to 

three  trustees  and  their  heirs;  and  on  one  of  the  trustees  dying,  the 

other  two  executed  the  power.    It  was  held,  that  the  power  was  not 

well  executed ;  although  the  deed  expressly  provided,  that  the  money 

arising  by  the  sale  should  be  intrusted  to  the  trustees  for  the  time 

being,  and  provided  for  the  appointment  of  new  trustees  in  cajse  of 

death,  &c* 
Townsend  ▼.  Wilson,  1  Bam.  &  A.  608. 

Where  three  different  classes  of  trustees  were  appointed  by  will  for 
three  different  purposes:  first,  R.  Sharp  and  R.  L.  Rice  as  to  lOOOil; 
second,  Mary  Sharp,  R.  Sharp,  and  G.  A.  Davis,  as  to  the  rest  of  the 
personal  estate :  and,  third,  R.  Sharp  and  G.  A.  Davis,  as  to  the  per- 
sonal estate :  and  the  will  then  contained  a  power,  that  in  case  either 
of  the  said  trustees,  R.  S.  and  R.  L.  R.,  so  far  as  applied  to  the  trusts 
repoSed  in  them  respectively,  or  the  said  M.  S.,  R.  S.,  and  G.  A.  D.,  so 
far  as  applied  to  the  trusts  in  them  reposed  respectively,  should  die,  or 
desire  to  be  discharged  from,  or  neglect  or  refuse,  or  become  incapable 
to  act  in  the  trusts  thereby  in  them  reposed,  before  such  trusts  sbould 
be  fully  performed  or  determined,  in  such  case,  it  should  be  lawful  for 
new  trustees  to  be  appointed ;  it  was  held,  that  this  power  was  only 
given  to  the  two  first-named  classes,  and  not  to  the  class  last  named,  the 
trustees  of  the  real  estate ;  and  also  that  it  was  not  well  executed  by 
the  two  trustees,  both  of  whom  had  declined  to  act  in  the  trusts. 

Sharp  T.  Sharp,  3  Bam.  &  A.  405 ;  and  see  Sugden  on  Pow.  168,  (4th  6dit)| 

If  a  man  devises  lands  to  his  executors  to  sell,  and  dies,  the  execu- 
tors may  sell  part  of  the  land  at  one  .time,  and  part  at  another  time,  as 
they  can  find  purchasers. 

n  Lit,  113.  /SThey  may  sell  at  priTate  sale,  and  are  not  hound  to  have  recoane  to 
a  mR  at  auction.  Funnan  ▼.  Coe,  1  Caines,  Cas.  in  Bnor,  99,  111 ;  unless  directed  by 
the''will  to  sell  at  public  sale.  Bendleton  ▼.  Fay,  2  Paige,  203.  A  power  to  executon 
"  to  sell  and  dispose  of"  landfs'^vised  to  the  children  of  the  testator,  is  a  power  te  adl 
only,  but  not  to  lease.    Seymdir  ▼.  Bull,  3  Day's  Cases,  388.  gf 

A,  by  indenture,  demised  to  B,  habend.  a  die  datus^  (which  was  the 
10th  of  June,)  indenturss  praedict,  for  his  life,  with  a  letter  of  attorney 
to  make  livery;  the  attorney  makes  livery  the  23d  of  July  following; 
and  the  livery  was  holden  to  be  void,  because  the  estate  for  life  being 
by  the  indenture  to  commence  the  10th  of  June,  the  attorney  had  no 
authority  to  change  the  commencement  of  the  estate ;  and,  therefore, 
having  not  pursued  his  authority,  by  not  giving  livery,  to  let  the  firee* 
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hold  commence  according  to  the  deed,  what  he  did  afterwards  was 
without  any  authority,  and  consequently  void;  but  in  this  case,  if  the 
deed  had  not  been  delivered  till  after  the  day  of  the  date,  and  the  at- 
torney had  given  livery  at  the  time  of  the  delivery  of  the  deed,  this  had 
been  a  good  delivery,  because  the  deed  of  feoffment  was  to  govern  the 
livery ;  but  the  deed  itself  had  no  effect  till  the  delivery ;  and,  therefore, 
the  attorney  making  the  livery  at  the  time  the  deed  of  feoffment  began 
to  operate,  which  was  to  govern  it,  seems  to  have  well  enough  executed 
his  authority. 

Cio.  Jac.  153;  Cio.  Eliz.  873 ;  Litt  R.  144. 

If  a. letter  of  attorney  be  to  make  livery  upon  condition,  so  as  to 
make  a  conditional  feoffment,  and  the  attorney  deliver  seisin  absolutely, 
the  livery  is  not  good,  because  the  attorney  had  no  authority  to  create 
an  absolute  fee-simple ;  and,  therefore,  such  absolute  feoffment  shall  not 
bind  the  feoffor,  because  he  gave  no  such  authority. 

11  H.  4,  3,  3;  S  Roll.  Abr.  9.  And  hence  the  attorney,  in  aome  btx>ka,  ia  called  a 
diaseiBor.'   Co.  Lit  358;  Perk.  $  188. 

But  if  the  letter  of  attorney  had  been  to  make  livery  absolutely,  and 
the  attorney  had  made  it  upon  condition,  this  seems  a  good  execution 
of  his  power,  and  the  feoffment  good,  because  when  the  attorney  has 
once  delivered  seisin,  he  has  fully  executed  his  power ;  and  the  condi- 
tion annexed  to  it,  being  without  authority,  is  void ;  and,  therefore,  shall 
not  destroy  the  operation  of  the  livery. 

36  Aaa.  39 ;  3  Roll.  Abr.  9;  Co.  Lit  358 ;  Shep.  Touchatone,  318 ;  Perk.  $  188. 

If  a  warrant  of  attorney  be  given  to  make  livery  to  one,  and  the 
attorney  make  livery  to  two ;  or  if  the  attorney  had  authority  to  make« 
livery  of  Black-acre,  and  he  make  livery  of  Black-acre  and  White-acre, 
though  the  attorney  has  in  these  cases  done  more,  yet  there  is  no  reason 
that  should  vitiate  what  he  has  done  pursuant  to  his  power,  since  what 
he  did  beyond  it  is  a  perfect  nullity  and  void. 

Perk,  i  189.  But  if  the  attorney  waa  to  deliver  aeirin  to  two,  and  he  made  livery 
only  to  one,  that  had  been  Yoid,  becanae  he  had  no  authority  to  deliver  tiie  whole  poa- 
•eaaion  to  one  excl naive  of  the  other;  and,  therefore,  it  is  void  for  the  whole.    Perk.  ^ 

$  189.  Vide  tfvfrd.  |In  Adama  v.  Adatna,  Cowp.  651,  where  a  power  was  given  to 
appomt  to  children,  and  the  donee  appointed  to  children,  and  also  to  grandchil£en,  the 
appouitment  to  children  waa  held  gfood,  and  that  to  grandchildren  void;  the  latter  limita- 
tion, heing  diatinct  and  independent^  might  be  rejected.  But  where  the  power  waa  to 
leaae  for  twenty-one  years  or  three  lives,  and  a  lease  was  granted  for  ninety-nine  years, 
determinable  on  lives,  the  leaae  was  held  bad  even  for  the  twenty-one  yeara.  Roe  t. 
Prideanltf  10  Eaat,  158*    Here  the  exceaa  was  interwoven  with  the  demise  under  the 

Cer;  and  aee  3  Vea.  640;  3  East,  376;  19  Ves.  jun.  576.  However,  in  equity  if  a 
3  is  made  for  a  number  of  yeara  exceeding  the  power,  it  ia  held  good  to  the  extent 
of  the  power.  Campbell  v.  Leach,  Ambl.  740;  /0 Sinclair  v.  Jackson,  8  Cowen,  543; 
Wamer  v.  HoweU,  3  Waah.  C.  C.  Rep.  19.gr  And  see  Sugden  on  Pow.  (4tt^it.2 
•  563.|  0A  power  to  sell  and  on  aiich  sale  ^  to  execute,  aeal,  and  deliver  in  the  name  or 
the  principal,  such  conveyances  and  assurancea  in  the  law  of  the  premises  to  the  pur- 
chaser In  tee  aa  should  be  needful  or  necessary,  according  to  the  judgment  of  the  at- 
torney,'^ doea  not  authorize  the  latter  to  execute  a  died  with  covenants  ao  as  to  bind 
the  principal.  Nixon  v.  Hyaerot,  5  Johns.  Rep.  58 ;  Wileon  v.  Troop,  3  Cowen,  195, 
cantrd  t  Vanada  v.  Hopkins,  1  J.  J.  Marsh.  288.gr 

If  a  letter  of  attorney  be  given  to  two  jointly  to  take  livery,  and  the 
feoffor  make  livery  to  one  in  the  absence  of  the  other,  in  the  name  of 
both,  this  is  void;  because  they  being  appointed  jointly  to  receive  livery, 
are  to  be  considered  but  as  one. 

Co.  Lit.  49,  b. ;  9  Roll.  Abr.  8.  /88ee  Sample  ▼.  Lamb'a  oarator,  2  L.  R.  976 ;  Pey- 
chmmd  T«  Pay tavUf  4  M.  R.  78«  0 
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But  if  a  feoflfment  be  made  to  A  and  B,  and  the  feoffor  give  a  letter 
of  attorney  to  deliver  seisin,  and  J  S  give  livery  to  A  in  the  absence  of 
B,  in  the  name  of  both,  this  is  a  good  livery ;  for  though  the  entire  pos 
session  be  delivered  to  one  only,  yet  they  being  joint-tenants  by  the  deed 
of  feoffment,  such  livery  to  one  makes  no  alteration  or  change  in  the 
possession ;  because,  if  the  livery  had  been  made  to  both,  each  had  been 
placed  in  the  whole  possession;  besides  that,  every  man  being  presumed 
to  accept  a  gift  for  his  advantage,  A  is  looked  upon  as  the  attorney  of  B 
to  receive  the  possession  for  him ;  and,  therefore,  the  livery  of  A  enures 
to  the  benej&t  of  B  till  he  disagrees  to  it. 

Co.  Lit  49 ;  3  Roll.  Abr.  8.  fi  See  Inhab.  of  Parish  in  Sutton  t.  Cole,  3  Pick. 
233 ;  Damon  y.  Inhab.  of  Granby,  2  Pick.  345 ;  Kupfer  v.  Inhab.  of  South  Parish  in 
Augusta,  13  Mass.  185 ;  Green  v.  Miller,  6  Johns.  39 ;  Copeland  v.  Merch.  Ins.  Co., 
6  Pick.  198. g^,. 

But  if  a  letter  of  attorney  be  made  to  three  conjunctim  et  divisim, 
and  two  only  make  livery,  this  is  not  good,  because  not  pursuant  to 
their  authority ;  for  the  delegation  was  to  them  aU  three,  or  to  each  of 
them  separately;  yet  if^  the  third  was  present  at  the  time  of  the  livery 
made  by  two,  though  he  did  not  actually  join  with  them  in  the  act  of 
livery,  the  Uvery  is  good ;  because  when  they  all  tlu*ee  are  upon  the  land 
for  that  purpose,  and  two  make  livery  in  the  presence  of  the  third,  there 
is  his  concurrence  to  the  act,  though  he  did  not  join  in  it  actually,  since 
he  did  not  dissent  from  it. 

Dyer,  68 ;  Roll.  Abr.  339  ;  Co.  Lit.  181 ;  Roll.  R.  399;  Yelv.  36. 

II  But  where  a  power  of  attorney  was  given  to  j&fteen  persons  jointly 
and  severally,  to  execute  such  policies  of  insurance  in  the  name  of 
a  party,  as  they  or  any  of  them  should  jointly  or  separately  think 
proper ;  it  was  held  that  an  execution  of  the  power  by  four  of  the 
attorneys  was  sufficient,  according  to  the  intention  appearing  on  the  in- 
strument. 

Guthrie  y.  Armstrong,  5  Bam.  &;  A.  628.  || 

If  A  be  disseised  of  Black-acre  and  White-acre,  and  give  letter  of 
attorney  to  enter  into  both,  and  make  livery,  if  the  attorney  enter  into 
one  acre  only,  and  make  livery  secundum  /ormafn  chartss,  this  is  not 
good,  because  the  attorney  has  not  pursued  his  authority ;  for  the  estate 
of  the  disseisor  cannot  be  defeated  without  an  entry  into  both  acres ; 
and  till  the  estate  be  defeated  the  attorney  cannot  execute  his  power  in 
the  manner  it  was  delegated ;  and,  therefore,  what  he  did  in  this  case 
was  void. 

Co.  Lit.  53 ;  d  Roll.  Abr.  9. 

If  a  letter  of  attorney  be  given  to  A  to  make  livery  of  lands  abeady 
in  lease,  the  attorney  may  enter  upon  the  lessee  in  order  to  make  livery; 
because  whilst  the  lessee  continues  in  possession  the  attorney  cannot 
deliver  seisin  of  it;  and  therefore;  to  execute  the  power  given  him  by 
the  letter  of  attorney,  it  is  necessary  he  should  have  a  power  to  enter 
upon  the  lessee. 

Co.  Lit  53 ;  Poph.  103 ;  Dyer,  131,  a,  340,  a.  But,  per  Rolle,  it  is  the  safer  waj 
for  the  feoffor  to  insert  a  clause  in  the  letter  of  attorney  fq^  the  attorney  to  enter  d  omntB 
alios  indt  expeUend.  3  Roll.  Abr.  8.  That  an  attorney  cannot  make  hveiy  within  vie^r^ 
Tide  Co.  Lit.  53 ;  3  Roll.  Abr.  9. 

If  the  king  grants  a  waixant  to  four  officers  of  the  Exchequer,  by 
which  he  authorizes  them,  or  any  one  of  them,  to  pay  out  of  the  king*« 
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treasure  the  costs  and  expenses  of  any  man  who  shall  be  employed  in 
the  service  of  the  king ;  and  two  of  the  four  give  a  warrant  for  the  pay- 
ment of  a  certain  simi  to  J  S,  this  is  a  good  warrant,  though  neither  all 
four  nor  one  only  did  it.  [But  Rolle  adds,  "^wW/a/tir;"  and  Lord 
Coke  saith,  that  "  it  was  touched  (but  not  resolved)  that  they  had  not 
pursued  their  authority.'*] 
11  Co.  92 ;  Roll.  Abr.  328, 329.    Q  See  5  Bam.  &  A.  638,  ace.  Q 

So  if  a  judgment  be  assigned  to  the  king,  in  satisfaction  of  a  debt  due 
to  the  king,  with  a  proviso,  that  if  the  barons  of  the  Exchequer,  or  any 
two  of  them,  revoke  it,  that  it  shall  be  void;  and  after  three  of  the  ba- 
rons revoke  it,  (there  being  four  in  all,)  this  is  a  good  revocation. 

5  Co.  91;  Roll.  Abr.  328. 

But  if  the  words  had  been,  that  if  the  barons,  or  any  two  of  them, 
jointly  or  severally  revoke  it,  &c.,  there  three  of  tiiem  could  not  revoke 
it,  for  this  is  neither  johitly  nor  severally,  (a) 

5  Co.  91 ;  Roll.  Abr.  328.  (a)  Sed  qu.  If  an  act  done  by  three  shall  not  be  conai- 
dered  in  this  case  as  a  proper  execution  of  the  power  %    y  See  5  Bam.  &  A.  €28.  || 

But  if  a  sheriff  makes  a  warrant  to  four  or  three,  on  a  capias  jointly 
or  severally,  to  arrest  one,  two  of  them  may  arrest  the  party,  for  the 
greater  expedition  of  justice. 

Co.  Liu  181 ;  Palm.  62;  2  Roll.  R.  137;  Poph.  202;  Cro.  Eliz.  913;  Noy,  47; 
Yelr.  26 ;  3  Bulst.  209 ;  Roll.  R.  406 ;  Roll.  Abr.  329 ;  3  Vin.  Abr.  418.  [Where  the 
kingr  directed  the  deputy  and  council  of  Ireland  to  cause  a  bishop  to  be  installed,  and  the 
deputy  was  changed,  it  was  holden,  that  the  successor  and  council  might  do  it.  Palm. 
27.]  But  a  commission  directed  to  six,  four,  or  two,  cannot  be  executed  by  three,  be- 
cause that  is  a  judicial  act.    Yelv.  26 ;  Noy,  47 ;  2  Inst.  380. 

/Where  a  number  of  persons  are  intrusted  with  powers  of  a  public 
nature,  and  not  of  mere  private  confidence,  and  all  of  them  are  regularly 
assembled,  the  majority  will  conclude  the  minority,  and  their  act  will  be 
the  act  of  the  whole. 

1  Boa.  Il  Pul.  229,  Grindley  v.  Barker;  lb.  233,  n. t.  Bland ;  2  Bos.  &  Ful. 

31,  Cook  V.  Loveland ;  9  East,  246,  The  King  t.  Courtenay ;  1  Johns.  Rep.  500, 
Arris  ▼.  Thompson.  If  the  power  given  requires  the  exercise  of  jud^ent,  all  the  per- 
sons intrusted  with  it  must  be  assembled  together  when  they  execute  it.  1  Bos.  &  Ful. 
229 ;  8  Term,  454,  The  Kbg  v.  Inhab.  of  Winwick ;  2  East,  244,  The  King  v.  Inhab. 
o{  Great  Marlow;  8  East,  319,  Battye  y.  Gressley ;  11  Ves.  J.  160,  Watson  y.  The 
Duke  of  Northumberland.} 

Where  a  person  is  authorized  to  do  a  thing,  it  is  most  regular  to  do  it 
in  the  name  of  him  who  gave  the  authority.  (^) 

Vidd  9  Co.  76,  b,  ||  edit.  1828.  ||  Ld.  Raym.  1418  ;  Stra.  705;  Godb.  389;  Roll.  Abr. 
331;  Moor,  70,  pi.  191, 818,  pi.  110,  b ;  Salk.  96.    jSThe  note  of  an  agent  duly  author- 
ized, made  in  this  form,  **  I  promise  to  pay  J  S  or  order,"  &c.,  and  signed  **  rro  C  D, 
A  B;"  was  held  to  be  the  note  of  the  principal.     Long  y.  Cobum,  11  Mass.  97.     A 
promissory  note  made  as  follows;  **I  promise,"  &c.,  and  signed  by  the  agent,  **For 
the  Providence  Hat  Manufacturing  Company,  A  B,"  was  held  to  be  the  note  of  the 
company.      12  Mass.  237.    A  note  signed  '*  A  B,  agent  for  C  D,"  is  a  note  of  the  prin- 
cipal, and  not  of  the  agent.     Ballon  y.  Talbot,  16  Mass.  461.     A  promissory  note  in 
these  words  ;    ^*  I,  the  subscriber,  Treasurer  of  the  Dorchester  Turnpike  Corporation,  for 
yalae  received,  promise,"  &c.,  and  signed  **  A  B,  Treasurer  of  the  Dorchester  Turnpike 
Corporation,''*  was  held  to  be  the  note  of  the  corporation.     Mann  y.  Chandler,  9  Mass. 
335.     See  other  cases,  1  Cowen,  513;   2  Conn.  435;  17  Wend.  40;   3  Wend.  94; 
8  Cowen,  31  ;  2  Taunt.  374 ;  11  S.  &  R  129 ;  6  Binn.  228.     But  a  note  made  as  fol- 
lowaz  ^^I,  A.  B,  president  of  the  corporation,  (naming  it,)  promise  to  pay,"  &c.,  would, 
it  seemss,  be  eonsidered  the  personal  note  of  A  B.     3  Wend.  94 ;  and  see  8  Pick.  56 ; 
2  Binn.  3M.  ^    (6)  But  if  executors  have  power  to  sell  lands,  they  may  do  it  in  their 
oiri^  jiames.      Roll.  Abr.  331.    So  if  a  deputy  steward  makes  an  attorney,  or  appoints 
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an  and«Mleputy  to  take  a  surrender  of  a  copyhold  estate,  and  he  does  it  aoeordin|^ 
without  reciting  his  power,  this  is  ffood ;  for  where  a  man  does  such  an  act  as  he  can- 
not do,  so  as  to  be  effectual,  any  o£er  way  than  by  virtue  of  his  authority,  that  shall  be 
taJcen  to  be  in  execution  of  his  authority.  Salk.  95, 96.  But  where  a  man  has  an  in- 
terest and  authority,  and  does  not  act  without  reciting  his  authority,  it  shall  be  taken  to 
be  done  by  virtue  of  his  interest.  Salk.  96.  For  ttiis  vide  6  Co.  18,  a;  Sir  Edward 
Cleer'sease;  Cro.  Eliz.  878 ;  Cro.  Jac.  31;  Co.  Lit  111,  b;  Jenk.  301,  215 ;  Cro. 
Car.  335;  [Hob.  160;  1  Atk.  559;  Hardr.  395;  1  Chan.  Ca.  103;  1  Lev.  150.1 
ye4  Ves.  Jr.  631 ;  10  Ves.  Jr.  257.  gf 

Ij  One  who  executes  a  deed  for  another  should  execute  it  in  the  name 
of  his  principal,  (a)  But,  provided  it  is  done  in  the  name  of  the  prin- 
cipal, no  particular  form  of  execution  is  necessary. 

White  ▼.  Cuyler,  6  Term  R.  176;  Wilks  ▼.  Back,  2  East,  141.  )8  (a)  Fowler  t. 
Shearer,  7  Mass.  Rep.  14 ;  El  well  ▼.  Shaw,  16  Mass.  Rep.  42 ;  Copeland  T.The  Mer. 
Ins.  Co.,  6  Picker.  198.  If  an  individual  be  authorized  by  the  legislatnre  to  sell  lands 
belon^ng  to  the  commonwealth,  a  deed  in  his  own  name  and  under  his  own  seal  as 
agent  of  the  commonwealth  will  be  valid.  Ward  v.  Bartholomew,  6  Picker.  409.  A 
deed  by  an  agent  **  for  and  as  the  attorney  of  the  principal,'*  and  sealed  by  him  ^  as 
attorney*'  for  the  principal,  was  held  bad.  Harper  v.  Hampton,  1  Har.  &  J.  622, 687; 
Scott  V.  M<Alpin,  2  Taylor,  155 ;  Clark  v.  Courtney,  5  Peten,  319.  But  see  Jones  ▼• 
Carter,  4  Hen.  and  Mun.  184.  gf 

And  where  a  party  executed  a  deed  for  himself  and  his  partner  by  the 
authority  of  the  partner  and  in  his  presence^  the  court  held  it  well  exe- 
cuted, although  only  sealed  once.  || 

Ball  V.  Dunsterville,  4  Term  R.  313 ;  and  see  Harnson  t«  Jackson,  7  Tenn  R.  207. 

If  the  lord  gives  Ucense  to  a  copyholder  for  life  to  lease  the  copy- 
hold for  five  years,  the  copyholder  may  lease  It  for  three  years;  for 
this  is  comprehended  within  the  lease,  inasmuch  as  he  hath  given  him 
license  to  lease  for  more  years.  * 

Roll.  Abr.  330.    For  authorities  that  are  to  be  strictly  pursued,  see  Moor,  43 ;  Godb. 
39 ;  2  Roll.  R.  6 ;  Owen,  73 ;  Bulst.  104 ;  2  Mod.  318 ;  Keilw.  43 ;  Lit  R.  141 ;  Cowp. 
26.    $i  Cranch«  403 ;  2  Mass.  Rep.  102;  3  Mass.  Rep.  400.     A  power  to  sell  and 
convey,  confers  authority  on  the  attorney  to  lease  the  premises  with  a  provision  far 
eventual  sale.    Williams  v.  Woodard,  2  Cowen,  487.  f/    One  who  hath  power  to 
a  lease  for  ten  years,  makes  a  lease  for  twenty ;  decreed  goods  in  Chancery  for  ten 
Chan.  Ca.  23,  vide  head  of  Xeasef  and  Thmufor  Tean^ 

So  if  the  lord  gives  license  to  a  copyholder  for  life  to  lease  the  copy- 
hold for  five  years,  if  the  copyholder  tamdiu  vixerit,  and  he  leases  it 
for  five  years  generally,  without  limitation ;  this  is  a  good  execution^ 
and  pursuant  to  the  license,  for  the  lease  is  determinable  by  his  death, 
by  a  limitation  in  law,  and  therefore  as  mudi  is  implied  by  law  as  if  he 
had  made  an  actual  limitation. 

Roll.  Abr.  330,  331;  Cro.  Jac.  436,  S.  C;  Poplr.  106,  S.  C;  Cro.  EUb.  461; 
Owen,  72,  S.  C. 

(D)  Where  an  Aathority  cannot  be  transferred. 

One  who  has  an  authority  to  do  an  act  for  another  must  execute  it 
himself,  and  cannot  transfer  it  to  another ;  for  this  being  a  trust  and 
confidence  reposed  in  the  party,  cannot  be  assigned  to  a  stranger,  \rho9e 
ability  and  integrity  were  not  so  well  thought  of  by  him  for  whom  the 
act  was  to  be  done ;  therefore  an  executor  having  authority  to  sell,  can- 
not sell  by  attorney,  (b) 

9  Co.  77,  b ;  Roll.  Abr.  330.  ^ 4  Mass.  Rep.  522, 595 ;  12  Mass.  Rep.  237 ;  IS  M^ml 
Rep.  396;  9  Yes.  235,  251 ;  1  Y.  &  J.  387 ;  3  Meriv.  237.  iSThere  are  soiae  caacs, 
however,  where  the  power  of  substitution  maj  be  implied ;  for  ezamplev  when  it  \%  in* 
dispensable  bv  the  laws,  ui  order  to  acoomplish  the  end  proposed;  or  in  the  oidiBarv 
OMgtom  of  trade,  or  when  it  is  understood  by  the  patties  to  be  the  mode  in  w^>>ich*S 
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(D)  Wheve  an  Authority  cannot  be  transferred. 

bnsiiiess  is  to  be  done.  See  Laussat  v.  Lippincott,  6  S.  &  R.  386 ;  Gray  ▼•  Manayf 
3  Johns.  Ch.  R.  167 ;  3  M.  &  S.  301,  note ;  1  Str.  680 ;  3  B.  &  B.  438.  ^  (a)  Qumre^ 
and  vide  iiead  of  Executors  and  Adminutrators,  /iBerget  ▼.  Daft,  4  Johns.  Chan. 
Rep.  368 ;  May  v.  Frazee,  4  Littel,  400.  gf 

So  if  lessee  for  life  hath  power  to  make  leases^  rendering  the  ancient 
rent,  he  cannot  make  them  by  letter  of  attorney,  (a) 

9  Co.  76;  S  Roll.  R.  393 ;  Roll.  Abr.  830.  g  (a)  Sir  E.  Sngden  says,  that  a  donee  under 
a  power  may  execute  a  deed  of  appointment  by  attorney,  for  the  appouitment  is  his  own ; 
m  this  is  no  delegation  of  the  trust  and  ctmfidence.  See  Sugaen  on  Pow.  178,  ('4th 
edit.)  He  does  not  cite  any  authority ;  and  the  cases  here  in  the  margin  beai  out  the 
text  as  to  leases.  || 

II  So  where  a  father  had  a  power  of  appointment  to  his  children  oyer  a 
real  estate,  and  he  delegated  the  power  to  his  wife,  Lord  Hardwicke 
said  that  this  must  be  considered  as  a  power  of  attorney  which  could  be 
executed  only  by  the  husband  to  whom  it  was  solely  confined,  and  was 
not  in  its  nature  transmissible  or  delegatory  to  a  third  person. 

Ingram  \r.  Ingram,  2  Atk.  88 ;  and  see  Hamilton  ▼.  Royse,  2  Scho,  ^  Lef*  330. 

Again  where  personal  estate  was  given  to  such  charitable  use  as  A 
should  appoint,  and  he  directed  the  money  to  be  applied  aa  B  should 
appoint.  Lord  Hardwicke  held  the  delegation  void. 

Attomey-GBDsral  t.  Berryman,  2  Ves.  643. 

So  where  the  testator  gave  his  wife  a  power  to  appoint  personalty 
among  their  children,  and  she  delegated  the  power  by  will  to  others,  Sir 
Thomas  Clark  detenrnned  that  the  delegation  was  void. 
Alexander  ▼.  Alexander,  2  Yes.  640;  Bristow  v.  Waide,  2  Yea.  jun.  3361 

On  the  same  ground  a  person  whose  consent  is  made  requisite  to  the 
due  execution  of  a  power,  cannot  authorize  another  as  his  attorney  to 
give  consent  to  it 

Hawkins  v.  Kemp,  3  East,  410. 

Where  a  power  is  given  to  A  to  create  estates  under  the  power,  and 
he  creates  an  estate,  subject  to  a  power  of  jointuring  by  B,  this  is  not  a 
delegatioa  of  his  power. 
Doe  T,  Cavendish,  4  Term  R.  471,  n. 

And  the  donee  of  a  power  may  delegate  the  power,  if  there  is  an 
express  authority  to  do  so  in  the  deed  creating  it 

Palliaer  v.  Ord,  Bunb.  166. 

Where  the  power  is  annexed  to  an  interest  in  the  donee,  and  is  to  be 
executed  by  the  donee  and  his  assigns,  it  will  pass  to  any  person  coming 
to  the  estate  by  assignment,  whether  an  assignee  in  fact,  or  an  assignee 
in  law  as  an  heir  or  executor :  but  it  seems  that  unless  originally  author- 
ized to  be  executed  by  the  donee  and  his  assign^  the  assignee  of  the 
estate  cannot  exercise  it 

How  T.  Whitfield,  I  Yent  338,  339 ;  Coxe  t.  Day,  13  East,  118. 

Where  the  trust  was  to  dispose  of  the  property  uoto»  such  of  the  rela- 
tions and  kindred  of  the  testator,  in  such  manner  as  his  trustees  and 
executors  should  think  proper,  and  the  trustees  and  executors  died,  the 
survivor  devising  the  trust  estates  to  A  and  B,  and  making  them  exe- 
cutors as  to  the  personal  part  of  the  property.  Sir  William  Grant  decided 
(hat  A  and  B  could  not  execute  the  power,  saying,  that  wherever  a 
power  Mras  of  a  kind  that  indicated  a  personal  confidence,  it  mxistprimd 
Jhcte  be  iinderstood  to  be  Confined  to.  the  individual  to  whom  it  is  given. 
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and  will  not,  except  by  express  words,  pass  to  others  to  whom  by  legal 
transmission  the  same  character  may  happen  to  belong. 

Cole  ▼.  Wade,  16  Ves.  27. 

By  the  act  1  G.  4,  c.  1 1 9,  §  12,  for  relief  of  insolvent  debtors,  all  powers 
of  leasing,  and  all  other  powers  over  real  and  personal  estate  vested  in 
any  insolvent  debtor,  are  thereby  vested  in  his  assignees  by  virtue  of  the 
act,  to  be  executed  for  the  benefit  of  all  the  creditors. 

By  the  act  43  6.  3,  c.  75,  §  3,  all  powers  of  leasing  lands,  tenements, 
and  hereditaments  vested  in  any  person  found  a  lunatic  shall  and  may 
be  executed  by  the  committee  of  his  estate,  under  the  direction  and 
order  of  the  lord  chancellor  or  lord  keeper. 

This  act  is  repealed,  except  as  to  proceedings  already  commenced,  hy  1  W.  4,  c  65, 
but  the  provision  in  the  text  is  re-enacted  by  §  23,  of  that  act. 

And  by  6  6.  4,  c.  16,  §  77,  all  powers  vested  in  any  bankrupt,  which 
he  might  legally  execute  for  his  own  benefit,  (except  the  right  of  nomi- 
nation to  a  benefice,)  may  be  executed  by  the  assignees  for  the  benefit 
of  the  creditors. 

See  further  as  to  the  transfer  of  powers  by  act  of  law,  Sngden  on  Powers,  (4tfa 
edit.)  180.  g 

If  A  lends  B  a  horse  to  ride  to  York,  B  cannot  let  his  man  ride  him; 
for  the  license  is  a  matter  of  pleasure  annexed  to  the  person  of  B,  and 
cannot  be  transferred ;  adjudged  upon  a  demurrer,  in  an  action  of  tres- 
pass, for  immoderately  riding  the  plaintiff's  mare ;  where  the  defendant 
pleaded  that  the  plaintiff  licentiam  eidern  dedit  equitare  ;  and  that  the 
defendant  and  his  servant  alternatim  had  rid  upon  the  said  mare. 

Mod.  210;  Brinfflo  and  Morris.  But  it  is  otherwise  where  a  certain  time  is  limited 
for  the  loan  of  the  horse ;  for  in  that  case  he  hath  an  interest  in  the  horse,  and  may  let 
his  servant  ride  him.  So  if  B  for  money  lets  a  horse  to  A  to  ride  to  York.  Mod.  310; 
3  Ld.'Raym.  913,  915,  916. 

II A  agreed  to  give  B,  a  coachmaker,  100/.  for  a  coach,  and  to  pay  for 
the  same  by  four  bills  of  25/.  each;  and  further  that  B  should  have  a 
claim  upon  the  coach  until-  the  debt  was  duly  paid.  The  bills  were 
given,  but  the  first  was  not  paid  when  it  became  due.  A  died,  his  ad- 
ministratrix sent  the  coach  to  B  to  have  the  wheels  repaired.  B  detained 
it  on  the  ground  that  the  bills  had  not  been  paid.  It  was  held,  in  an 
action  of  trover  brought  by  the  administratrix,  that  the  agreement  ope- 
rated as  a  mere  license  from  A  to  B  to  take  the  coach  if  the  bills  were 
not  paid ;  that  it  was  not  transferable,  and  that  the  coach  having  vested 
in  the  administratrix  by  operation  of  law,  the  defendant  was  not  justified 
in  detaining  it. 

Howes  Y.  Ball,  7  Bam.  &  C.  481.  |) 

(E)  When  it  shall  be  said  to  be  determined  and  revoked. 

The  authority  given  by  letter  of  attorney  must  be  executed  during 
the  life  of  the  person  that  gives  it ;  because  the  letter  of  attorney  is  to 
constitute  the  attorney  my  representative  for  such  a  purpose,  and  there- 
fore can  continue  in  force  only  during  the  life  of  me  that  am  to  be  repre- 
sented ;  and  hence  it  is,  that  if  J  S  make  a  letter  of  attorney  to  deliver 
seisin  after  my  death,  it  is  void,  because  he  cannot  deliver  seisin  during 
my  life,  for  that  were  plainly  without  any  authority  from  me ;  nor  can 
he  do  it  after  my  death,  for  the  former  reason. 

Vide  3  Roll.  Abr.  9;  Co.  Lit  52,  b,  and  note  17,  (14th  edit;}  Perk.  188;  I>7.  93» 
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177, 870.   /8  The  aothoritj  may  be  fBToked,  1.  By  the  acts  of  the  principal ;  it  faansf 
been  cifen  for  his  own  benefit,  the  principal  may  in  general  withdraw  the  authoriW; 
bQt  this  cannot.    3.  The  bankruptcy  or  discharge  under  the  insolvent  laws  of  the  prm- 
cipal;  for  having  been  divested  of  die  property  in  queetbn,  hia  authority  to  another  in 
lefation  to  it,  is  invalid.    S  Kent,  Com.  664,  (3d  edit. ;)  Story,  Aa.  $  489 ;  Story, 
Bailm.  {  211 ;  Parker  ▼.  Swett,  16  East,  383.    But  the  bankraplc^  of  the  principal  la 
a»  revocation,  when  the  property  which  is  the  subject  of  the  authority  does  not  pass,  as 
i^hen  he  holds  as  trustee,  guardian,  or  executor.    3.  The  marriage  of  a  woman  who  is 
principaL    Story,  Ag.  $  481;  1  Maiak.  353;  8  Wheat.  174, 903.    4.  The  insanity  of 
tlie  prineipai,  after  inqnisition  found.    3  Hall,  R..495;  8  Wheat.  174.    6.  The  death 
of  the  principal,  for  the  act  must  be  done  in  his  name.    6.  The  renunciation  of  the 
agpot,  either  before  the  authority  has  been  executed,  or  when  it  has  been  so  in  part 
Story,  Bailm.  $  303;  Story,  Ag.  $  478.    7.  The  bankruptcy  of  the  agent  does  not  totally 
revoke  the  authority,  but  it  is  said  to  be  a  revocation  so  far  as  to  prevent  him  from  reeeif- 
ing  any  money  for  his  principal.    5  B.  &  Aid.  37 ;  Story,  Bailm.  $  311.    8.  The  mar- 
riage of  a  female  agent  operates  a  revocation  when  her  husband  dissents.     9.  The 
iosanity  of  the  agent,  for  it  cannot  be  presumed  that  the  principal  would  be  willing  hfs 
basineas  should  be  tiansaetM  by  a  maniac.    10*  The  death  of  the  agent.gf 

But  if  any  corporation  aggregate,  as  a  mayor  and  commonalty,  or 
dean  and  chapter,  make  a  feoffment  and  letter  of  attorney  to  deliv^ 
seisin,  this  authority  does  not  deteicmine  by  the  death  of  the  mayor  or 
dean ;  but  the  attorney  may  well  execute  the  power  after  their  death, 
because  the  letter  of  attorney  is  an  authority  from  the  body  aggregate, 
which  subsists  after  the  death  of  the  mayor  or  dean,  and  therefore  may 
be  represented  by  their  attorney:  but  if  the  dean  or  mayor  be  named 
by  tlieir  own  private  name,  and  die  before  livery,  or  be  removed,  livery 
after  seems  not  good. 

14  H.  8,  3 ;  11  H.  7, 19;  Co.  Lit.  53;  3  Roll.  Abr.  13.  |  But  it  seems  that  livery 
cannot  be  made  till  the  new  mayor  is  made.     Co.  Litt.  63,  b,  note  (9).  || 

If  the  lessor  by  deed  licenses  his  lessee  for  years  or  life  to  alien,  who 
ii  restrained  by  condition  not  to  alien  without  license,  and  the  lessor  dies 
before  the  lessee  aliens  ;(a)  yet  this  is  no  countermand  of  the  licei^,flMr 
the  hcense  exempts  the  lessee  out  of  the  penalty  of  the  condition,  and  it 
was  executed  on  the  part  of  the  lessor,  as  much  as  could  be. 

Co.  Lit.  53,  b.  (a)  So  if  the  lessor  grants  over  hia  estate,  yet  the  lessee  may  alien. 
Cro.  Jac  103. 

If  the  king  gives  license  to  alien  in  mortmain,  and  dies,  yet  it  may  be 
executed  after. 
Co.  Lit.  53,  b. 

So  if  the  king  licenses  J  S  to  sell  wines,  and  dies. 

Sid.  6,  7.  [In  both  these  cases  an  interest  passeth  with  the  authority,  and  therefore 
il  is  &at  it  doth  not  determine  by  the  death  of  the  king.  But  where  a  bare  authority 
passeth,  and  no  more,  it  seemeth  to  be  otherwise.  PL  Com.  457 ;  Hafdr.  444 ;  1  Fleon. 
85i,  115,  137.] 

^  A  naked  authority  expires  with  the  life  of  the  person  who  gave  it ; 
but  a  povrer  coupled  with  an  interest  is  not  vevoked  by  the  death  of  the 
grantor.  A  power  simply  collateral  and  without  miterest,  or  a  naked 
power,  is,  when  to  a  mere  stranger  authority  is  given  to  dispose  of  an 
interest  in  which  he  had  not  before  nor  hath  by  the  instrument  creating 
the  power  any  estate  whatever.  But  when  power  is  given  to  a  person 
who  derives  under  the  instrument  creating  the  power  or  otherwise  a 
present  or  future  interest  in  the  land,  it  is  then  a  power  relating  to  the 
land.  These  last  powers  are  subdivided  into  powers  annexed  to  the 
estate,  and  powers  in  gross.  Both  are  considered  as  powers  with  an 
interest,  because  the  trustee  of  the  power  has  an  interest  in  the  estate,  as 
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well  as  in  the  exercise  of  the  power.  A  power  of  sale  given  by  a  mort- 
gage deed,  on  default  of  payment,  to  the  mortgagee,  is  a  power  of  the 
latter  kind,  and  does  not  determine  by  the  death  of  the  mortgagor. 

Bergen  T.  Bennet,  1  Gaines,  Gas.  in  Error,  3;  Raymond  t.  Sqoire,  11  Johns.  Re|k 
47 ;  Hunt  v.  Ronsmanier,  8  Wheat  174 ;  Hunt  ▼.  Ennis,  2  Mason,  244.  g^ 

II A  warrant  to  enter  up  judgment  is  revoked  by  the  death  of  the 
giver ;  and  a  warrant  of  attorney  to  enter  up  judgment  given  by  two,  is 
revoked  by  the  death  of  one,  and  judgment  cannot  be  entered  up  against 
the  survivor ;  for  the  authority  must  be  strictly  pursued. 

1  Ans.  225;  Gee  ▼.  Lane,  15  East,  592;  Raw  y.  Alderson,  7  Taunt  453.    0S,  P., 
Hunt  y.  Ghamberlain,  3  Halsted,  336.  g^ 

But  if  a  warrant  is  given  to  enter  up  judgment  at  suit  of  two,  and 
one  dies,  judgment  may  be  entered  up  by  the  survivor. 
Fendall  ▼.  May,  2  Maule  &  S.  76;  and  see  1  Younge  &  J.  206 ;  Tidd,  551,  (9th  ed.) 

{A  power  of  attorney  executed  for  a  valuable  consideration  camiot  be 
revoked. 
7Ve8.J.28;  1  Gain.  Er.  16.} 


^AVERAGE. 


S^e  Merchant  and  Merchandise,  (F),  and  the  Greneral  Index,  in 
the  last  volume,  h.tff 
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Bail  and  mainprize,  words  often  used  in  our  law-books  as  synony- 
mous, agree  {a)  in  this,  that  they  save  a  man  from  imprisonment  in  the 
common  jail,  his  friends  undertaking  for  him  before  certain  persons,  for 
that  purpose  authorized,  that  he  shall  appear  at  a  certain  day,  and 
answer  whatever  shall  be  objected  to  him  in  a  legal  way. 

2  Hawk.  P.  G.  140.  (a)  But  in  what  they  differ,  vide  4  Inst  180;  Godh.  339 ;  and 
d  Hawk.  P.  C.  140.  That  the  chief  difference  is,  that  a  man's  mainpernors  are  barely 
his  sureties,  and  cannot  imprison  him  themselves  to  secure  his  appearance,  as  bis  bail 
may,  ¥^o  are  looked  upon  as  his  jailers,  to  whose  custody  he  is  committed,  and  tbeie- 
fore  may  take  him  up  upon  a  Sunday,  and  confine  him  till  the  next  day,  and  then  render 
him.  6  Mod.  231,  per  eur. ;  7  Mod.  77, 85, 98 ;  Ld.  Raym.  706 ;  12  Mod.  375,  348,  606, 
607,  667.  )S There  are  some  other  points  of  difference.  A  man's  bail  may  imprison  or 
surrender  him  before  the  stipulated  day  of  appearance ;  mainpernors  can  do  neither,  but 
are  merely  sureties  for  his  appearance  at  the  day ;  bail  are  sureties  that  the  party  he  an- 
swerable for  the  special  matters  only  for  which  they  stipulate;  mainpernors  are  bound 
to  produce  him  to  answer  all  charges  whatsoever.    3  BI.  Com.  128 ;  Dane's  Abr.  Index, 
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^tMainptrmrti  Bout.  L.  D.  tit  Mnnpemon.fl  [So  they  may  justify  the  bieakins;  and 
entering  the  house,  (the  outer  doot  being  open,)  in  which  the  principal  resides,  (whether 
he  is  solely  possessed  of  such  house,  or  reside  in  it  by  the  consent  of  another/)  in  order 
to  seek  for  him,  for  the  purpose  of  rendering  him.  Sheers  v.  Brooks,  3  H.  Black.  R. 
120.]  I  Thouffh  a  soldier  cannot  be  taken  out  of  his  majesty's  service,  except  on  a  cri- 
mmal  charge,  he  may  be  surrendered  by  his  bail.  1  Stra.  2.  And  the  same  rule  holds 
as  to  seamen  and  marines.  7  East,  405 ;  4  Taunt,  557.  And  witnesses  and  parties 
attending  courts  may  be  taken  by  their  bail.  I  Dow.  &  Ry.  N.  P.  C.  50.  And  a  bank- 
rupt may  be  taken  by  his  bail  during  his  examination.  1  Atk.  238 ;  3  East,  145 ;  and 
see  tit  Bankrupt^  posLJl  Against  him  that  is  mainprize  de  die  in  diem  no  bill  can  be 
filed ;  otherwise  against  him  that  is  bailed.  4  Inst.  180.  Also  it  seems  that  before  the 
83  H.  6,  c.  10,  the  sheriff  was  not  upon  an  arrest  obliged  to  take  bail,  unless  the  party 
sued  oat  a  writ  of  mainprize ;  but  for  this  vide  2  Roll.  Abr.  113,  tit.  Miinprize. 

The  putting  in  bail  in  personal  actions  seems  to  be  in  imitation  of  the 
civil  law,  which  requires  that  cautions  should  be  put  in  either  by  pig- 
nora  or  ^defttssores^  and  the  idoneus  fidejussor  was  ex  arbitrio  judU 
CIS  approbatuSy  vel  litigantium  consensu  acceptus;  for  formerly  in 
these  actions,  if  the  defendant  did  not  appear  on  the  summons,  the  pro* 
cess  was  an  attachment^  and  the  sheriff  might  attach  him  either  by  his 
goods  or  by  pledges ;  and  if  he  attached  him  by  his  goods,  by  his  non- 
appearance his  goods  were  forfeited ;  if  by  pledges,  and  the  party  did 
not  appear,  they  were  amerced. 
Vin.  839 ;  Digest,  lib.  2,  tit  8 ;  Booth,  9, 10. 

Under  this  head  I  shall  consider, 

(A)  What  Persons  are  authorized  to  take  Bail ;  ]  and  from  whom  and  in  what 

Form.|| 

(B)  In  what  Cases  Special  or  Common  Bail  is  required.    And  herein, 

1.  What  the  Debt  must  amount  to  for  which  there  muet  be  Special  Bail, 

2.  JVhere  the  Demand  ie  uncertain,  and  founds  only  in  Damages. 

[3.  Whether  a  Defendant  can  be  holden  to  Bail  twiu  for  the  same  Cause  tf 
Action*'] 

4.  Whether  Bail  be  required  in  JeHons  on  Penal  Statutes. 

5.  OfPersons  that  are  not  required  to  put  in  Special  Bail. 

6.  frhere  Special  Bail  is  required  on  removing  a  Cauu  out  of  an  iftferior 
Jurisdiction  before  Judgment. 

7.  Of  putting  in  Bail  on  bringing  a  Writ  rf  Error. 

8.  Common  Bail  in  what  Cases  necessary. 

(C)  Where  Bail  shall  be  said  to  be  put  in  regularly;  And  herein, 

1.  Of  the  Manner  cf  putting  tn,  excepting  tOj  and  justifying  Bail. 

2.  Xb  what  Time  it  shall  have  Relation. 

3.  Where  a  different  Action  is  prosecuted  from  that  to  which  Jkdl  was 
given. 

4.  What  Defect  or  Irregularity  may  be  amended. 

(D)  Of  the  Proceedings  against  ^e  Bail,  and  what  they  may  plead  in  their 
Discharge. 

[(D  2.)  Of  the  Proceedings  on  the  Bail-Bond.] 


(A)  What  Persons  are  authorized  to  take  Bail  $  ||  and  from  whom  and  in  what  Foim.f 

Whisn  the  sheriff  arrests  any  one,  he  is  not  only  authorized,  but 
obliged  to  take  bail,  otherwise  an  action  on  the  case  lies  against  him. 

2  Sfltnd.  59 ;  Vent  55, 85 ;  Mod.  33 ;  Salk.  99,  pi.  6. 

This  the  idieriff  is  obliged  to  do  by  the  23  H.  6,  c.  9,  which  enacts, 
^that  sheriffs,  coroners,  &c.,  shall  let  to  bail  persons  by  them  arrested, 
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or  in  their  custody,  by  force  of  any  writ,  bill,  or  warrant,  in  any  peN 
Bonal  action,  or  because  of  any  indictment  of  trespass,  upon  reasonable 
sureties  (having  sufficient  within  the  county)  to  keep  their  days  in  sudi 
place,  &c.,  as  the  writ,  &c.,  require,  (such  as  are  in  ward  by  condemna* 
tion,  execution,  capias  utlagatumj  or  exconununication,  surety  of 
peace,  or  committed  by  command  of  the  justices ;  and  vagabonds  re* 
fusing  to  serve  according  to  the  statute  of  labourers  only  excepted.) 

Ld.  Raym.  425 ;  $  Mod.  123.  [Thia,  ii  i«  now  settled,  is  a  public  act,  of  ooane, 
need  oot  be  pleaded.  Samuel  v.  Evana,  2  Tenn  R.  569.]  ||  Lovell  t.  Sherifib  of  London, 
15  £a8t,  320;  bet  the  defendant,  to  avoid  the  bond,  must  plead  such  faote  as  show  it 
▼old.  Sed  Tide  4  Maule  &  S.  336;  and  tee  ;m«/  (D),  2.|| 

But  though  the  sheriff  is  obliged  to  take  bail,  yet  if  the  plaintiff  dis- 
like the  security,  and  does  not  take  an  assignment  of  the  baiUbond,  he 
may  have  the  defendant  brought  up ;  for  the  sheriff  having  arrested 
hun,  (a)  must  return  a  eepi  corpus^  on  which  return  it  is  a  breach  of 
duty  in  him  not  to  bring  him  up,  for  which  the  court  amerces  him  as 
one  of  their  officers. 

(a)  1  Vent  85 ;  Mod.  33, 57,  244. 

But  if  the  writ  be  not  returned,  and  the  court  make  an  order  that  the 
sheriff  shall  return  his  writ  in  four  days,  as  is  usual,  there  the  disobe- 
dience is  to  the  pronounced  order  of  the  court,  and  consequently  a  eon- 
tempt  of  the  court,  for  which  an  attachment  lies. 

Vide  tit.  Sheriff. 

If  the  sheriff  returns  cepi  on  a  mesne  process,  et  paratum  habeoj 
he  shall  be  only  amerced  if  he  does  not  bring  in  the  body,  though  be 
shall  be  attached  if  he  does  not  return  his  writ ;  (b)  and  die  reason  is, 
because  the  sheriff  is  bound  to  bail  the  party ;  and,  therefore,  if  the 
sheriff  is  mistaken  in  his  sureties,  he  is  not  to  suffer  in  his  liberty ;  and 
the  returning  his  writ  is  in  his  own  power ;  but  it  may  not  be  in  his 
power  to  bring  in  the  body  which  he  was  obliged  to  bail. 

Bell.  Abr.  807,  808 ;  Cro.  Ellz.  852 ;  Noy,  39^  (h)  That  it  is  vsual  at  this  day  to 
serve  the  sheriff  with  a  rule  to  bring  in  the  body  before  you  move  to  amerce  him.  Salk. 

99. If  the  sheriff  returns  a  eqn  eorjaw  and  paratwn  kabeOf  or  JamgmdMu,  where 

the  defendant  is  at  large,  without  anv  bail  taken,  he  is  not  aided  by  the  statute,  but  an 
action  for  a  false  return  lies  against  him.    Noy,  39 ;  Roll.  Abr.  807.* 

*  After  the  sheriff  has  retomed  a  eepi  eorptUt  plaintiff  may  sue  out  a  rule  to  bring  in 
the  body  :  The  intent  of  this  rule  is,  to  comjiel  the  sheriff  to  pot  in  good  bail  above, 
which  if  not  done  in  due  time,  the  court,  on  motion,  will  grant  an  attachment  against 
the  sheriff,  the  consequence  of  which  is,  geneFally,  payment  by  the  sheriff,  of  the  debt 
and  costs,  who  seeks  his  remedy  over  against  the  officer,  by  whom  the  defendant  was 
arrested,  or  his  sureties ;  or,  in  London,  against  that  secondary,  or  officer  who  took  the 
bail-bond,  if  any,  or  his  suieties.  1  Wils.  262 ;  Wolfe  v.  Collingwood.  {See  2  East, 
241;  8  East,  525;  9  East,  467;  7  Term,  452,  527;  8Term,29;  IB06.&  PnL334; 
2  Bos.  &  Pul.  35,  38;  3  Bos.  &  Pul.  151.} 

And  if  the  plaintiff  takes  an  assignment  of  the  bail-bond,  the  sheriff 
is  not  ameicable ;  (c)  for  by  accepting  the  bond,  the  plaintiff  has  waived 
the  benefit  of  the  amercement,  and  he  may  now  sue  it  in  his  own  name, 
though  formerly  he  oould  only  sue  in  the  sheriff's  name ;  and  if  the 
sheriuff  released  the  action,  his  remedy  was  in  a  court  of  equity, 

[  (c)  For  he  is  not  obliged  to  do  so.  Rex  v.  Dawes,  1  Ld.  Raynu  722.1  Salic 
99,  pi.  6;  6  Mod.  122;  OOb.  H.  G.  P.  21.    ||  3  Boa.  &  PuU.  564;  Tidd's  Practioe» 

307.1 

But  now,  by  4  Ann.  c.  1 6,  §  20,  for  amendment  of  law  it  is  ducted, 
''that  if  any  person  shall  be  aroested  by  Any  writ,  bill,  or  process, oat 
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of  any  of  her  majesty's  courts  of  record  at  Westminster,  at  the  suit  of 
any  common  person,  and  the  sheriff  or  other  officer  takes  bail  from  such 
person  against  whom  such  process  is,  the  sheriff  or  officer,  at  the  request 
aod  costs  of  tiie  plaintiff  in  such  action  or  suit,  or  his  lawful  attorney, 
shall  assign  to  the  plaintiff  in  such  action  the  bail-bond  or  other  security 
taken  from  such  bail,  by  endorsing  the  same,  and  attesting  it  under  his 
hand  and  seal,  in  the  presence  of  two  or  more  credible  witnesses,  which 
may  be  done  without  any  stamp,  provided  the  assignment  so  endorsed 
he  duly  stamped  before  any  action  be  brought  thereon ;  and  if  the  said 
bail-bond,  or  other  security  taken  for  bail,  be  forfeited,  the  plaintiff  in 
such  action,  after  such  assignment  made,  may  bring  an  action  and  suit 
thereupon,  in  his  own  name ;  and  the  court  where  the  action  is  brought 
may,  by  rule  or  rules  of  the  same  court,  give  such  relief  to  the  plaintiff 
and  defendant  in  the  original  action,  and  to  the  bail  upon  the  said  bond 
or  other  security  taken  from  such  bail,  as  is  agreeable  to  justice  and  rea- 
son; and  that  such  rule  or  rules  of  the  said  court  shall  have  the  nature 
and  effect  of  a  defeasance  to  such  bail-bond  or  other  security  for  bail." 
|SeB/ji<(D),2.| 

By  the  4  W.  &  M.  c.  4,  "  the  judges  in  each  court,  or  any  two  of 
them  whereof  the  chief  to  be  one,  may,  by  commissions  under  the  seals 
of  their  respective  courts,  appoint  commissioners  to  take  recognisances 
of  bail  in  suits  depending  before  them ;  and  upon  affidavit  of  the  true 
taking  of  them,  such  recognisances  shall  be  as  effectual  as  if  they  were 
taken  de  bene  esse  before  themselves :  §  2,  The  cognisors,  unless  they 
live  in  London  or  Westminster,  or  withm  ten  miles,  may  justify  before 
the  commissioners  in  the  country."  * 

I  One  bail  may  be  taken  before  a  commissioner  in  town,  and  the  other  before  a  com- 
missioner in  the  country.    Mandorfe*B  Bail,  2  Chitt.  R.  90.|| 

[And  by  the  last  section,  '^any  judge  of  assize,  in  his  circuity  shall  and 
may  take  and  receive  all  and  every  such  recognisance  and  recognisances 
of  bail  or  bails,  as  any  person  shall  be  Willing  and  desirous  to  make  and 
acknowledge  before  them,  &c."] 

I  See  Tidd^s  Prac.  350.|| 

Before  this  statute,  bail  was  always  taken  de  bene  esse  before  a  judge, 
as  it  may,  and  must  be  still,  if  the  cognisors  live  within  ten  miles  of 
London  or  Westminster ;  the  commissioners  are  obliged  by  rule  of  court 
to  keep  a  book  wherein  are  the  names  of  the  plaintiff  and  defendant, 
and  bail,  and  the  person  who  transmits  the  same,  and  who  makes  affi- 
davit that  the  recognisance  was  duly  acknowledged  in  his  presence ;  on 
such  affidavit  the  judges  make  a  conditional  allocatur^  and  the  bail  are 
to  stamd  absolute,  unless  the  plaintiff  except  against  them  within  twenty 
days ;  and  if  he  except,  the  bail  may  justify  by  affidavit  taken  before 
the  commissioners  in  the  country. 

(Bat  in  C.  6.  a  copy  of  th^  writ  iw hereon  bail  is  reqaired  most  be  written  on  paich- 
meot,  and  upon  that  the  recognisance  of  bail  engrossed.  Rules  and  Orders  of  C.  B. 
108.] 

If  one  is  arrested  in  Liondon  by  a  serjeant  of  the  mace,  upon  a  plaint 
of  debt  entered  in  any  of  the  counters,  the  serjeant  camiot  take  ba!il,  (a) 
but  the  judge  in  court  must.  (A) 

Cro.  Car.  196;  Roll.  Abr.  561,  S.  C;  Jones,  226,  S.  C.  (a)  Cro.  Elii.  77,  S.  P. 
agreed,  and  like  point  a^eed,  where  an  arrest  was  upon  a  plaint  m  the  court  of  Netting- 
haiB,  and  dte  defendant  m  jail  nndor  custody  of  the  mayor,  and  not  of  the  serjeant ;  and 

2y2 
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Cro.  Eliz.  168,  it  is  said,  that  in  all  corporation  courts  the  mayor,  who  is  judge,  is  jailec 

also. Bail  being  a  matter  of  record  cannot  be  taken  before  any  but  the  judge  of  the 

court,  and  not  before  the  serjeant,  though  alledged  secundum  consuetudinem  tfilUe ;  bat 
bail  for  appearance  only  may  be  taken  by  the  serjeant  Cro.  Jac.  94.  (6)  Qu.  If  the 
secondaries,  in  London,  and  their  deputies,  are  not  the  proper  officers  for  this  puipose. 

[The  sheriff  cannot  bail  on  an  attachment,  though  a  judge  at  his 
chambers  may.  (a) 

Anon.  1  Stra.  479.]  ||  (a)  It  is  now  decided,  that  on  an  attachment  out  of  chancery, 
the  sheriff  is  neither  compelled  nor  prohibited  to  take  bail,  the  statute  not  applying  to 
such  case ;  but  a  bail-bond  in  such  case  is  good  at  common  law,  and  the  sherin  may  sue 
on  it.  Studd  v.  Acton,  1  H.  Black.  468 ;  Morris  v.  Hay  ward,  6  Taunt.  569.  And 
though  it  was  held  in  the  Exchequer  that  the  sheriff  could  not  take  bail  on  attachments 
for  non-payment  of  costs,  Phelps  ▼.  Barrett,  4  Price,  23,  it  seems  now  settled  otherwise, 
since  such  attachments  are  in  nature  of  mesne  and  not  final  process.  Lewis  t.  Morland, 
8  Bam.  &  Aid.  63;  Tidd,  222,  (9th  ed.)|| 

II  The  Statute  hath  two  branches ;  first,  as  to  the  persons  to  be  let  to 
bail ;  and  secondly,  as  to  the  form  of  the  security.  On  the  first  branch, 
it  has  been  determined  that  the  sheriff  has  no  authority  to  take  bond  for 
the  appearance  of  persons  arrested  by  him  under  process  issuing  on  an 
indictment  at  the  sessions  for  misdemeanor,  but  can  only  take  a  recogni- 
sance for  their  appearance.  (A) 

Bengough  ▼.  Rossiter,  4  Term  R.  605;  3  H.  Black.  418.  {b)  It  has  been  donblad 
whether  the  sheriff  can  take  bail  on  an  attachment  for  contempt  issuing  out  of  a  oouit 
of  law.  See  4  Price,  23 ;  Tidd,  222,  notd^  (9th  edit.)  Sed  vide  6  Taunt.  569 ;  2  Ban. 
k.  A.  63. 

Where  the  defendant  is  in  actual  custody,  it  is  the  duty  of  the  sheriff 
to  take  bail  if  required ;  and  therefore,  if  a  bail-bond  be  tendered  with 
suflSicient  sureties,  and  the  sheriff  refuse  to  accept  it,  he  is  liable  to  a  spe- 
cial action  on  the  case ;  but  the  sureties  must  have  sufficient  within  the 
county  where  the  arrest  was  made. 

2  Will.  Saund.  61,  b ;  Loyell  y.  Plumer,  15  East,  320;  Tidd,  223,  (9th  ed.)  )8The 
sheriff  is  bound  to  know  that  the  bail  is  sufficient.  Sparhawk  t.  Baitlett,  2  Mass.  188; 
Kirby,  209;  11  Mass.  89;  15  Mass.  377.  But  where  the  sureties  are  reputed  at  the 
time  to  be  good,  he  is  not  liable,  if  they  afterwards  proYe  to  be  insoWeot.  Rice  t.  Hoe* 
mer,  12  Mass.  129 ;  1  Bay,  322 ;  9  Johns.  292 ;  1  iVler,  314.  When  the  sheriff  is  sued 
for  taking  insufficient  bail,  he  may  show  that  the  principal  is  insolvent,  and  the  plaintiff 
will  be  entitled  to  nominal  damages  only.  Eaton  y.  Osier,  2  Greenl.  46 ;  Weld  y. 
Bartlett,  10  Mass.  470 ;  Nve  y.  Smith,  11  Mass.  188 ;  Shackford  y.  Goodwin,  13  Mass. 
187.  In  North  Carolina,  Hart  y.  Lanier,  3  Hawks,  244 ;  Gray  y.  HooYer,  4  DeY.  475; 
and  Tennessee,  M^Kee  y.  Loyc,  2  Oyert.  243,  the  sheriff  becomes  special  bail,  when  be 
lets  a  prisoner  go  without  bail;  or  takes  a  bail-bond  and  does  not  assign  it;  or  takes 
insufficient  bail :  but  in  such  cases  the  exception  must  be  made  in  due  time.g' 

A  bond  with  five  sureties,  three  of  whom  are  respectively  worth  more 
than  the  penalty,  is  sufficient,  though  the  other  two  are  worth  less  than 
the  penalty. 

Matson  y.  Booth,  5  Maule  &  S.  223. 

The  clause  which  requires  reasonable  sureties  is  for  the  benefit  of  the 
sheriff;  and  therefore,  though  he  may  insist  on  two  sureties,  he  may 
take  a  bond  with  one  only. 

10  Co.  R.  100,  b ;  Cro.  Eliz.  624,  808,  852,  862 ;  9  Moo.  422 ;  2  Bing.  827,  and  so 
also  it  is  as  to  replcYin  bonds,  see  7  Taunt.  28;  2  Marsh.  352,  S.  C;  a^  see  T&dd's 
Prac.  223,  (9th  edit.)  fi  Long  y.  Billings,  9  Mass.  479 ;  Rice  y.  Hosmer,  12  Mass.  129 ; 
Mather  y.  Green,  17  Mass.  60.  @^ 

The  second  branch  of  the  statute  requires  a  security  by  bond ;  there- 
fore an  agreement  in  writing,  made  by  a  third  person,  with  a  sheriff's 
officer,  to  put  in  good  bail  for  the  defendant  at  the  return  of  the  writ,  or 
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fflmrender  his  body  to  the' officer,  or  pay  the  debt  and  costs,  or  ah  attor- 
ney's undertaking  to  the  officer,  for  the  appearance  of  the  defendant,  or 
to  give  a  bail-bond  to  the  sheriff  in  due  time,  has  been  holden  to  be  void 
by  the  statute ;  and  an  action  will  not  lie  on  such  agreement,  (a) 

S  Will.  Sannd.  69,  b;  Rogers  v.  Reeves,  1  Term  R.  418;  Fuller  v.^Prest,  7  Term 
R.  109 ;  Sed^orth  v.  Spicer,  4  East,  R.  568.  (a)  The  statute  applies  only  to  obligations 
tothesheriflVand  not  to  the  plaintiff;  therefore  a  bond  or  undertaking  given  to  the 
plaintiff,  though  not  according  to  the  statute,  is  valid.  2  Saund.  59,  b.  ^  A  bail-bond 
varying  slightly  from  the  form  prescribed  by  law,  if  it  include  all  the  obligations  im- 
posed, and  allow  every  defence  given  by  statute,  is  valid.  Rhodes  v.  Vaughan,  2  Hawks, 
W.  But  a  bail-bond  with  a  blank  condition,  ^erry  v.  Dobbins,  2  Bailey,  343,  or  for 
appearing  at  a  term  not  appointed  by  law  for  holding  the  court,  Allen  v.  White,  Minor, 
289,  is  void.  See  Holmes  v.  Chadbourne,  4  Green!.  10 ;  Basket  v.  Scott,  5  Litt.  206. 
A  bail-bond  taken  to  the  plaintiff  instead  of  the  sheriff,  is  void.  Handley  v.  Ewings, 
4  Bibb,  505 ;  but  it  may  be  taken  to  the  sheriff  and  his  heirs.  Ralston  v.  Love, 
Hardin,  501.  g^ 

The  bond  must  be  made,  first  to  the  sheriff  himself;  secondly,  it  must 
be  in  his  name  of  oflSce ;  thirdly,  it  must  be  conditioned  for  the  defend- 
ant's appearance  at  the  return  of  the  writ,  and  for  that  only.  Therefore, 
if  the  bond  be  not  made  to  the  sheriff,  or  if  it  be  not  made  to  him  by  his 
name  of  office,  or  if  it  be  single,  without  any  condition  at  all,  or  with  an 
impossible  condition,  or  if  the  condition  be  not  for  the  defendant's  ap- 
pearance, or  for  that  and  something  else,  it  is  void  by  the  statute.  So 
also  it  is  void  if  executed  before  the  condition  is  filled  up. 

Cro.  Eliz.  862 ;  Tidd's  Prac.  224,  (9th  ed.,^  and  the  cases  there  cited.  0  The  sheriff 
cannot  take  the  note  of  a  third  person  endorsed  by  the  defendant,  instead  of  bail,  it  being 
contrary  to  the  policy  of  the  statnte  of  New  York  concerning  sheriffs.  Strong  v.  Tomp- 
kins, 8  Johns.  98.  If  the  sheriff  takes  an  instrument  in  the  form  of  a  bail-bond,  without 
seals  annexed  to  the  sij^atares  of  the  sureties,  he  cannot  afterwards  detain  the  person 
of  the  defendant.  Dehesseline  v.  Bunch,  Harp.  226.  See  as  to  the  requisite  of  a  s^ 
to  a  bail-bond,  2  Hayw.  16;  3  Monr.  80;  2  South.  SlL^f 

If  the  bond  be  substantially  good,  it  cannot  be  avoided  for  any  trifling 
informality  or  variance  of  the  condition  from  the  writ  in  the  description 
of  the  plea,  or  of  the  time  or  place  of  appearance.    Thus,  where  the  writ 
was  to  answer  the  plaintiflf  in  a  plea  of  debt  for  320/.,  or  in  a  plea  of 
trespass,  with  an  ac  etiam,BJid  the  condition  was  to  answer  the  plaintiff 
in  a  plea  of  debt  or  trespass  generally,  or  without  mentioning  the  plea 
at  all,  the  variance  was  holden  to  be  immaterial  ;(6)  for  the  statute  only 
requires  a  bond  conditioned  for  the  defendant's  appearance ;  and  the 
description  of  the  plea  is  merely  surplusage.     And  accordingly,  where 
the  sheriff,  upon  an  original  writ  in  a  plea  of  trespass  on  the  case  on  pro- 
mises, took  a  bail-bond  conditioned  for  the  defendant's  appearance  to 
answer  the  plaintiff  in  a  plea  of  trespass,  the  court  held  it  to  be  valid,  (c) 
So,  where  the  writ  in  trespass  was  to  appear  before  the  lord  the  king  at 
Westminster,  and  the  condition  was  to  appear  before  the  justices  of  the 
King's  Bench  at  Westminster,  the  bond  was  holden  good.(rf)    And 
where  the  writ  by  original  was  returnable  before  the  lord  the  king, 
wheresoever  he  shall  then  be  in  England,  and  the  condition  was  without 
the  words  "wheresoever,  &c.,"  the  court  gave  judgment  for  the  plaintiff 
in  an  action  upon  the  bond ;  saying,  they  would  understand,  that  by 
appearing  before  the  king,  was  meant  before  the  king  in  his  court,  and 
not  before  the  king  in  person,  (e)     So,  where  the  condition  of  the  bond 
in  an  action  by  original,  was  to  appear  before  the  kipg  at  Westminster, 
it  was  deemed  sufficient,  (g)    And  where  a  declaration  on  a  baU-bond, 
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in  aettiiig  out  the  condition,  stated,  that  if  the  defendant  should  afypear, 
&C.,  to  answer  the  plaintiff,  according  to  the  custom  of  his  majesty's 
Court  of  Common  Bench  here,  the  obligation  should  be  Toid ;  and  on 
the  production  of  the  bond,  the  latter  words  were  omitted ;  the  Court  of 
Common  Pleas  held,  that  this  was  no  variance,  as  it  was  only  necessary 
to  set  out  the  condition  of  its  legal  effect  (A)  But  an  allegation,  that  an 
action  was  depending  in  his  majesty's  Court  of  King's  Bench  at  West- 
minster, is  not  sustained  by  froof  o{  a  plvries  bill  of  Middlesex ;  for  by 
such  allegation  the  Common  Bench  must  be  intended,  (i)  So,  where  a 
capias  ad  respondendum  was  made  returnable  before  his  majesty's  jtn- 
tices  of  the  bench  at  Westminster ;  by  virtue  of  which  the  sheriff  issued 
his  mandate  to  the  bailiff  of  a  liberty,  commanding  him  to  take  the 
defendant,  so  that  the  sheriff  might  have  his  body  before  his  majesty  at 
Westminster,  and  the  bailiff  took  a  bail-bond  conditioned  for  the  defend- 
ant's appearance  before  his  said  majesty  at  Westminster,  the  Comt  of 
Common  Pleas  held,  that  the  variance  between  the  bail-bond  and  the 
writ  was  fatal ;  and  therefore,  that  the  bail-bond  was  void  by  the  statute 
23  H.  6,  c.  9.  (ie)  It  has  also  been  holden,  that  the  statute  12  G.  1,  c.  29, 
for  preventing  frivolous  and  vexatious  arrests,  is  merely  directory  to  the 
sheriff,  and  does  not  avoid  the  bail-bond  where  there  is  no  affidavit  of 
the  cause  of  action,(/)  or  the  sum  swcktu  to  is  not  endorsed  on  the  writ, 
or  even  where  the  bond  is  taken  in,  a  penalty  being  more  than  double 
the  amount  of  the  sum  sworn  to.(m) 

(b)  Cro.  Jac.  286;  Tidd,  335,  (9th  ed.)  0  Bail-bonds  have  been  held  to  be  Toid  when 
they  haye  been  taken  with  a  condition  for  the  appearance  of  the  defendant  at  a  term  sot 
appointed  by  law  for  the  holding  of  the  court,  Mhf)or«  389 ;  or  with  a  blank  eonditian, 
9  Bailey,  343 ;  or  when  they  are  contrary  to  the  statute.  5  Litt.  208 ;  8  Johns.  98.  To 
be  good  it  must  include  all  the  obligations  imposed,  and  allow  every  defence  giyen  by 
the  statute.  Rhodes  v.  Vanghan,  3  Hawks,  167.  An  alteration  in  a  bail-bond  after 
execution  by  the  surety,  substituting  the  constable  for  the  sheriff,  held  not  to  ayoid  the 
bond  as  to  the  surety.  Hale  y.  Russ,  1  Greenl.  334.  A  bail-bond  will  not  be  void  fnr 
a  misnomer  of  the  plaintiff  if  there  be  otherwise  a  sufficient  description  of  him  by  wbkk 
he  may  be  known.     Colhum  y.  Downes,  9  Mass.  Rep.  30.    But  see  5  Mass.  Rep.  54l.gf 


(e)  6  term  R.  703;  and  see  3  Bro.  &  Bing.  659.  (d)  3  Ley.  180;  3  Vent  837. 
(e)  3  Stra.  1155, 6.  (g)  9  East,  55;  but  see  I  Chitt.  R.  333.  (A)  3  Moo.  314;  aad 
see  3  Stark.  Ca.  76.  (t)  3  Maule  &  8. 166;  and  see  7  Taant.  371.  {k)  6  Taont.  551 ; 
3  Marsh.  358,  S.  C.  (/)  1  Burr.  330 ;  but  see  3  New  R.  303,  umb.  emUrd.  (m)  3  Wilfl;. 
69 ;  1  Burr.  331 ;  and  see  Tidd»  335,  (9th  ed.) 

It  sometimes  happens,  that  persons  arrested  on  mesne  process,  may 
not  be  able  to  find  sureties  for  their  appearance  at  the  return  of  the 
writ,  and  yet  may  be  able  to  deposit  the  money  for  which  they  are 
arrested,  together  with  a  competent  sum  for  costs ;  and,  therefore,  by 
the  43  G.  3,  c.  46,  §  2,  it  is  enacted,  that  all  persons  who  shall  be  arrested 
on  mesne  process,  may,  in  lieu  oif  giving  bail  to  the  sheriff,  deposit  in 
his  hands  the  sum  endorsed  on  the  writ,  together  with  10/.  to  answer  the 
costs  to  be  incurred  up  to  the  time  of  the  return,  and  also  such  further 
sum,  if  any,  as  shall  have  been  paid  for  the  king^s  fine  on  any  orignial 
writ ;  and  shall  thereupon  be  dischai^ed  from  such  arrest,  and  that  the 
sheriff  shall  pay  such  deposit  into  court  And  in  case  the  defendant 
shall  afterwards  duly  put  in  and  perfect  bail  in  such  action,  the  sum  de- 
posited shall,  on  motion,  be  repaid  to  the  defendant  But  in  case  the 
defendant  shall  not  perfect  bail,  then  the  sum  deposited  may,  on  motiea, 
be  paid  to  the  plaintiff,  who  may  thereupon  file  common  bsiil  for  the  de- 
fendant 

For  the  cases  on  the  eonstreetion  of  (his  act,  see  THd's  Prac.  (9th  edit)  387. 
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And  Do'Wy  by  the  7  &  8  G.  4,  c.  71,  §  2,  it  is  enacted,  that  in  all  cases 
in  which  the  defendant  shall  have  been  discharged  from  arrest  upon 
making  the  above  deposit,  and  the  said  sum  shall  have  been  paid  into 
court,  the  defendant,  instead  of  putting  in  bail,  may  allow  the  sum  paid 
in  to  remain  in  court,  to  abide  the  event  of  the  suit ;  and  in  cases  where 
the  defendant  has  given  bail  to  the  sheriff,  or  remains  in  custody,  the  de- 
fendant may,  instead  of  putting  in  and  perfecting  special  bail,  deposit 
the  sum  endorsed  on  the  writ,  together  with  the  king's  fine,  and  20L  for 
costs,  to  abide  the  event  of  the  suit ;  and  the  defendant  shall  thereupon 
file  common  bail ;  or  in  default  thereof,  the  plaintiff  may  do  so,  and  the 
cause  shall  proceed  as  if  the  defendant  had  perfected  special  bail.  And 
if  judgment  in  the  said  action  shall  be  given  for  the  plaintiff,  he  may, 
on  motion,  receive  the  money  so  deposited,  or  so  much  as  will  satisfy 
the  judgment  and  costs  of  the  application.  And  if  judgment  be  for  the 
defendant,  or  the  plaintiff  discontinue,  or  be  otherwise  barred,  the 
money  deposited  shall  be  paid  to  the  defendant 

And  by  §  3,  it  is  provided,  that  any  defendant  who  has  made  his  elec- 
tion to  make  the  deposit,  may,  before  issue  joined,  or  interlocutory  judg- 
ment signed,  receive  it  out  of  court  on  special  bad. 

And  by  §  4,  any  defendant  who  has  perfected  bail,  may,  if  the  court 
think  fit,  make  such  deposit;  and  thereupon  the  court  may  direct  a  com- 
mon appearance  or  conunon  bail,  and  an  exoneretur  to  be  entered  on 
the  bail-piece. 

See  Tidd,  244.| 

(B)  In  what  Cases  Special  or  Common  Bail  is  required. 

HsRjB  it  must  be  first  observed,  that  regularly,  after  judgment,  no  bail 
is  to  be  taken ;  for  the  plaintiff  having  ascertained  his  right,  and  proved 
his  demand,  the  defendant  must  pay  the  condemnation-money;  for 
which  purpose  a  writ  of  execution  issues,  to  which  the  sheriff  can  take 
no  bail. 

Vide  head  of  Sheriffs  and  vide  post,  where  upon  bringing  a  writ  of  error ^  and  where 
vpon  reversing  an  oatlawry,  title  Outlawry,  and  Carth.  459. 

But  if  one  in  execution  brings  an  attaint,  {a)  he  may  have  (i)  a  writ 
to  the  justices,  (c)  conmianding  them  to  let  him  to  mainprize. 

F.  N.  B.  106 ;  2  Roll.  Abr.  112.  (a)  Cro.  Eliz.  5,  per  Wray,— the  eonrt  doth  not 
nsoally  bail,  for  the  verdict  is  intended  true  till  reversed.;  but  in  some  cases,  upon  good 
consideration,  they  will  bail.  (6)  Reg.  123,  a.  (c)  Dyer,  193,  pi.  29,  ^ongh  at  first 
it  was  doubted  whether  it  lay  to  the  justices  de  B.,  and  a  case  cited  cont,  where  it  was 
commanded  to  the  Warden  of  the  Fleet  to  have  the  body  in  court  ouolibet  die,  &c.  [See 
the  form  of  this  writ,  and  that  C.  P.  may  send  to  the  marshal  of  B.  R.  for  such  a  pri- 
soner, and  in  what  form  it  shall  be.    Dyer,  364,  b.] 

If  an  audita  querela  is  founded  upon  a  release  or  record,  the  plain- 
tiff may  be  bailed. 

Dyer,  365,  pi.  31 ;  Roll.  Rep.  132,  said  per  Coke,  S.  C,  bvt  saeh  bail  most  be  taken 
in  open  court.    Bulstr.  140;  Latch.  113. 

But  if  upon  (rf)  a  surmise  of  a  matter  of  fact  only,  it  is  otherwise. 

Roll.  Rep.  132,  per  Coke,  C.  J.;  Roll.  Rep.  384,  S.  P.,  per  Coke,  who  said  that  in 
the  titne  of  Dyer  and  Wray,  and  all  his  time,  the  practice  had' been  never  to  bail,  where 
groanded  on  a  matter  of  fact  only ;  but  where  upon  a  matter  of  writing  in  discharge 
me  plaintiff  bad  used  to  be  bailed,  the  defendant  being  called  to  know  whether  he  could 
deny  it.  Vide  Sid.  286;  Dyer,  285,  pi.  41,  339,  pi.  46;  and  vide  U  H.  6,e.  10; 
S  Roll.  Abr.  113.  {d)  Yet  vide  in  such  cases  where  the  plaintiff  was  bailed,  Cro- 
Jae.  29f  67. 
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-  If  in  an  hotnine  replegando  an  elongatus  is  returned,  and  the  defend- 
ant taken  upon  a  unihernam  ;  though  this  is  no  execution,  yet  the  de- 
fendant shall  not  be  bailed  unless  he  will  confess  the  taking  and  having 
the  party  in  custody,  (a) 

Raym.  475 ;  Sid.  210.  [  (a)  The  doctrine  here  laid  down  is  objected  to  in  th^  case 
of  Moor  Y.  Watts,  2  Salk.  582,  where  it  is  ruled  that  a  defendant  taken  upon  a  totiier- 
fiafn,  may,  if  he  plead  non  cepit^  be  admitted  to  bail.  Wife  r.  Lawrence,  Barnes,  59, 
S.P.] 

But  if  in  an  action  for  a  false  return  of  elongatus  against  the  sheriff 
it  is  found  for  the  plaintiff,  he  may  be  bailed. 

Raym.  475. 

As  to  the  cases  in  which  special  or  common  bail  are  required^  I  shall 
consider, 

1.  What  the  Debt  must  amount  to  for  whieh  there  must  be  Special  BtnL 

The  old  rule  in  the  Complete  Attorney  is,  that  if  the  defendant  be 
arrested  by  mesne  process,  as  capias^  aliasy  oi  pluries,  and  the  plaintiff 
hold  him  not  sufficient  to  answer  to  debt  or  damages  contained  in  the 
writ,  the  same  amounting  to  201.  or  upwards,  that  in  thi;s  case  the  plain- 
tiff, upon  the  return  of  die  writ,  by  entering  a  ne  recipiatur  (4)  with 
the  fiiazer,  out  of  whose  office  the  capias  did  issue,  may  have  special 
bail  to  be  put  in  to  this  action,  which  the  defendant  must  put  in  before 
some  judge  of  the  court  where  the  cause  depends,  who  will  accept  of 
such  bail  as  the  validity  or  weight  of  the  cause  doth  require,  or  in  his 
discretion  shall  be  thought  fit 

Comp.  Attorney,  printed  1667,  fol.  45.  (ft)  The  ne  reeifiahtr  is  entered  by  the  at- 
torneys as  officera  of  the  court,  after  which  no  appearance  is  to  be  received  till  bail  is 
filed  with  the  judge. 

This  was  the  rule  that  both  the  Courts  of  King's  Bench  and  Ck>mmon 
Pleas  went  by,  but  it  was  afterwards  sunk  to  10/.,  which  has  long  been 
the  standing  rule  of  the  courts. 

And  now  by  the  12  G.  1,  c.  29,  it  is  enacted,  *^that  where  the  cause  of 
action  shall  not  amount  to  the  sum  of  10/.  in  a  superior  court,  or  40#.  in 
an  inferior  court,  the  plaintiff  shall  only  serve  the  defendant  with  a 
copy  of  the  process,  and  shall  not  arrest  his  person ;  and  that  in  all 
cases  where  die  plaintiff's  cause  of  action  shall  amount  to  the  above 
sums  or  upwards,  affidavit  shall  be  made  and  filed  of  such  cause  of  ac- 
tion, and  the  sum  or  sums  specified  in  such  affidavit  shall  be  endorsed 
on  the  back  of  such  writ  or  process ;  for  which  sum  or  sums  so  endorsed 
the  sheriff  or  other  officer  shall  take  bail,  and  for  no  more." 

Vide  the  statute,  and  21  G.  3,  c.  3,  whereby  it  is  made  perpetual,  and  5  6. 2,  c  S7, 
whereby  it  is  explained  and  amended,  and  6  G.  3,  c.  14,  whereby  it  is  extended  to  Wales, 
[and  19  Q.  3,  by  which  the  cause  of  action  in  inferior  courts  is  raised  from  40t.  to  lOiL 
but  a  debt  of  20/.  most  be  sworn  to,  to  hold  to  bail  in  the  counties  palatine,  or  in  Wales, 
on  process  from  Westminster-Hall ;  for  this  statute  being  in  the  affirmatiye,  withoot 
negative  words,  is  not  a  repeal  of  the  11  &  12  W.  3,  c.  9,  which  requires  a  debt  to  that 
amount  in  order  to  hold  to  bail  in  those  places.  Smith  t.  Dadley,  2  Stra.  1 102 ;  Rayner 
▼•  Brough,  Barnes,  89 ;  Vide  dt  Soldiers,  (B).]    fi  See  1  Dall.  159 ;  3  Binn.  280.  ff 

II  And  by  the  7  &  8  G.  4,  c.  71,  §  1,  (reciting  the  above  act,  and  the 
5  G.  2,  c.  27 y  the  19  G.  3,  c.  70,  and  43  G.  3,  c.  46,  and  that  it  is  expedi- 
ent to  extend  and  render  them  more  effectual,)  it  is  enacted,  that  after 
the  1st  of  August,  1827,  '^no  person  shall  be  held  to  special  bail  upon 
any  process  issuing  out  of  any  court,  where  the  cause  of  action  shall  not 
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have  originally  amounted  to  the  sum  of  20/.  or  upwards,  over  and  above 
and  exclusive  of  any  costs^  charges,  and  expenses  that  may  have  been 
incurred,  recovered,  or  become  chargeable  in  or  about  the  suing  for  or 
recovering  the  same,  or  any  part  thereof:  and  that  in  all  cases  where 
the  cause  of  action  shall  not  amount  to  201.  or  upwards,  exclusive  of 
such  costs,  charges,  and  expenses  as  aforesaid,  and  the  plaintiff  or  plain- 
tiffs shall  proceed  by  the  way  of  process  against  the  person,  he,  she,  or 
they  shall  not  arrest,  or  cause  to  be  arrested,  the  body  of  the  defendant 
or  defendants,  but  shall  serve  him,  her,  or  them  personally  within  the 
jurisdiction  of  the  court  with  a  copy  of  the  process  and  proceedings 
thereupon,  in  such  manner  as  by  the  said  act  of  the  twelfth  year  of  the 
reign  of  his  late  majesty  King  George  the  First  is  provided  in  cases 
where  the  cause  of  action  shsdl  not  amount  to  10/.  or  upwards  in  any 
superior  court,  or  to  40^.  and  upwards  in  any  inferior  court ;  and  that 
where  the  cause  of  action  in  ai^y  court  shall  not  amount  to  the  sum  of 
20ly  exclusive  of  such  costs,  charges,  and  expenses  as  aforesaid,  no  spe- 
cial writ  or  writs,  nor  any  process  specially  thwein  expressing  the  cause 
or  causes  of  action,  shall,  from  and  after  the  first  day  of  August,  be  sued 
forth  or  issued  from  any  court  in  order  to  compel  any  person  or  persons 
to  appear  thereon  in  such  court ;  and  all  proceedings  and  judgments 
that  shall  from  and  after  the  said  first  day  of  August  be  had  on  any  such 
writ  or  process  shall  be,  and  are  hereby  declared  to  be,  void  and  of  no 
effect" 

See  Tidd,  165, 178,  (9th  ed.) 

An  affidavit  of  a  debt  due  for  goods  sold  and  delivered,  not  stating 
"by  the  plaintiff  to  the  defendant,"  or  stating  "by  the  plaintiff,"  with- 
out "to  the  defendant,"  or  goods  sold  and  delivered  for  without  stating 
io  the  defendant,  or  for  goods  bargained  and  sold,  without  alleging  them 
to  be  delivered,  has  been  held  bad. 

Cathrow  t.  Hagger,  8  East,  106;  Fenton  ▼.  Ellis,  6  Taant  193;  Tavlor  ▼.  Forbes, 
11  East,  315 ;  Young  y.  Gatien,  3  Maule  &  S.  603 ;  Bell  t.  Thrapp,  3  Bam.  &  A.  596 ; 
Hopkins  t.  Yaaghan,  13  East,  398. 

But  an  affidavit  of  a  debt  due  firom  defendant  to  plaintiff  for  hire  of 
carriages  of  plaintiff  to  and  for  the  use  of  defendant  is  sufficient,  as 
"  hired  to  the  defendant"  is  the  same  as  "  let  to  hire,"  which  implies  a 
mutual  contract. 

Brown  t.  Gamier,  6  Taunt  389 ;  and  see  Symonds  v.  Andrews,  5  Taunt.  751. 

The  affidavit  must  state  the  money  to  be  lent,  or  goods  to  be  sold,  or 
work  to  be  done  at  the  request  of  the  defendant,  or  it  is  bad ;  and  mo- 
ney paid  must  be  stated  to  be  for  the  defendant 

Domfoid  V.  Messiter,  5  Maule  &  S.  446 ;  but  see,  in  C.  P.,  Eyre  v.  Hulton,  6  Taunt 
704 ;  Bliss  v.  Atkins,  lb.  756 ;  Fricke  t.  Poole,  9  Bam.  &  C.  543. 

An  affidavit  that  defendant  is  indebted  to  plaintiff  on  a  written  agree- 
ment to  marry  plaintiff  or  pay  1000/.,  is  bad,  unless  it  state  the  consi- 
deration for  such  promise;  for  the  court  can  intend  nothing  in  an 
affidavit  which  is  to  deprive  a  party  of  his  liberty. 

Macpherson  v.  Loyie,  1  Bam.  &  C.  108 ;  and  see  Brooke  y.  Trist,  10  East,  368 ; 
Jacks  ▼.  Pemberton,  5  Terai  R.  552 ;  Wildej  y.  Thornton,  3  East,  R.  409 ;  Edwaids  ▼• 
WUUams,  5  Taunt  847. 

In  affidavits  on  bills  and  notes  it  must  appear  in  what  character  the 
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defendant  became  party  to  the  bill^  whether  as  drawer,  endorser,  ae* 
ceptor,  &c. 

Humphreys  y.  Winslow,  6  Taunt.  531 ;  Machn  t.  Fraser,  7  Taunt.  173.  /S  Special 
bail  may  be  demanded  in  an  action  on  a  bond,  bill  of  exchange,  or  note,  without  an  affi* 
davit  of  debt  Anon.,  4  Har.  &  M'H.  165.  gr 

And  it  is  usual,  though  not  absolutely  essential,  for  the  plaintiff's 
character  on  the  bill  to  be  stated  in  the  affidavit 

Bradshaw  y.  Saddington,  7  East,  94;  Lamb  t.  Newcomb,  9  Bro.  &  B.  343;  Baibi 
T.  Batley,  1  Marsh,  424. 

^nd  the  affidavit  must  show  the  bill  to  be  due. 

Jackson  t.  Yate,  3  Maule  &  S.  149 ;  Edwards  ▼.  Dick,  3  Bam.  &  A.  495 ;  Holconibe 
T.  Lambkin,  3  Maule  &  S.  475. 

And  must  not  state  the  defendant's  Christian  name  merely  by  initials, 
although  he  may  have  so  signed  the  bill, 
RejTBolds  T.  Hawkins,  4  Bam.  &  A.  536. 

The  affidavit  on  a  bond  should  describe  the  date,  parties,  amount  of 
penalty,  and  sum  due :  but  an  affidavit  of  debt  for  so  much  for  principal 
and  interest  due  on  a  bond  made  by  the  defendant  to  plaintiff  is  suffi- 
cient. If  it  merely  state  so  much  to  be  due  on  a  bond  in  the  penal  sum 
of  10,000/.,  it  is  insufficient ;  for  though  penal  sum  implies  that  there  is 
a  condition,  it  may  be  a  condition  for  performance  of  covenants,  in  which 
case  breaches  must  be  assigned. 

Byland  y.  Kmg,  1  Moo.  24 ;  Bosanqaet  t.  Fillis,  4  Manle  &  S.  330.   • 

Where  the  debt  is  foreign  money,  the  value  in  English  currency  must 
be  shown. 

Stone  Y.  Ball,  2  Chltt  R.  16.|| 

[The  affidavit  to  hold  to  bail  under  this  statute  must  show  how  the 
debt  arose ;  and  that  plainly  and  distincdy,  neither  in  general  terms,  nor 
in  terms  of  art 

Jacks  Y.  Pemberton,  5  Term  R.  553 ;  Cooke  y.  Dobree,  1  H.  Black.  R.  10 ;  Hobbavi 
T.  Pacheco,  lb.  318 ;  Cope  and  another  y.  Cooke,  Dougl.  467.]  /3  Vanoe  y.  Findley, 
1  Nott  &  M'C.  578 ;  Peck  y.  Van  EYor,  lb.  580,  in  note.  ^ 

It  must  be  a  positive  oath  of  the  debt,  made  at  the  time  of  suing  out 
the  process.  It  must  not  be  argumentative,  point  to  any  further  evi- 
dence, refer  to  any  thing  defiors,  or  leave  any  thing  to  be  collected  by 
inference,  or  re$t  only  in  belief;  but  must  be  expressed  in  terms  of  direct, 
absolute  assertion. 

Heathcote  y.  Goslin,  3  Stra.  1 157 ;  Jennings  y.  Martin,  3  Burr.  1437 ;  Bri^t  y.  Pot* 
rier,  lb.  1687;  Anon.,  1  Wils.  131 ;  Champion  y.  Gilbert,  4  Burr.  3126;  Wheeler  y. 
Copeland,  5  Term  R.  364;  Mackenzie  y.  Mackenzie,  1  Term  R.  716;  Powell  y.  Por- 
therch,  3  Term  R.  55 ;  Williams  y.  Jackson,  3  Term  R.  575 ;  Collier  y.  Hague,  3  Stfa. 
1370.  /8Tower  y.  Kingston,  1  Browne,  33;  Lewis  y.  Brackenridge,  1  Blackf.  112; 
NcYins  Y.  Merrie,  3  Whart.  499.  See  7  East,  94, 194 ;  8  East,  106 ;  8  T.  R.338;  1 B. 
&  P.  365 ;  3  Bos.  &  P.  48,  355 ;  4  Bos.  &  P.  157.  gf  See  the  case  of  Moultby  y.  Rick^ 
udson,  3  Burr.  1^33,  where  the  words  **as  he  computes  it,'*  added  to  a  positlYo  oath  of 
the  debt,  were  holden  by  Foster  and  Wilmot,  (the  only  judges  then  in  court,)  not  to  in- 
Yalidate  the  affidaYit ;  and  the  case  of  Chater  ?.  Jaques,  Cowp.  539,  where  in  troYer  aguna* 
seYeral,  an  affidaYit  that  ''  aU  the  defendants  had  possessed  themselYcs  of  the  goods, 
and  had  refused  to  deliYer  them  up,  and  that  «ome  or  oneof  them  had  conYoited  tnem,^ 
was  allowed  to  be  sufficient,  the  cause  of  action  being  expressed  with  precision  ia  thm 
preceding  parts  of  the  sentence,  and  those  parts  being  independent  on  the  snbsequeot 
words,  ^iome  or  one  of  A«m,^'  which  aie  merely  smplnsage.    In  the  case  of  LoYebnd 
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T.  Bisset,  Tr.  16  G.  3,  cited  in  1  Wils.  232,  an  affidavit  by  the  assignee  of  a  bond  that 
went  only  to  helirf  of  the  existence  of  the  debt  was  admitted,  the  bond  itself  being  con- 
sidered as  some  evidence  of  the  del^t ;  a  presumption  that  it  was  not  paid,  arising  from 
its  neither  being  cancelled,  nor  given  up  to  the  obligor. 

Nor  is  this  strictness  required  only  where  it  is  made  by  the  plaintiff 
himself:  for  it  must  be  equally  direct  and  substantive  when  it  comes 
from  a  third  person.  And  a  defective  affidavit  by  such  person  cannot 
be  helped  by  one  made  by  the  plaintiff  himself  in  another  country ;  for 
the  oath  abroad  is  no  ground  for  process  here. 

Ciapbamson  V.  Bowman,  2  Stra.  1226;  Rollinv.  Mills,  1  Wils.  279;  Vati  Morselly. 
Julian,  lb.  231 ;  Rios  v.  Belisante,  2  Stra.  1209;  Pomp  v.  Ludvidj|[Son,  2  Burr.  655. 
lUi  was  once  held  that  an  affidavit  of  debt  made  before  a  foreign  magistrate  was  not  suf- 
ficient without  some  other  evidence  of  the  debt  produced  here.  Timor  v.  Knox,  1  Dall. 
159.  But  it  is  now  considered  sufficient.  Walker  v.  Bamber,  8  S.  &  R.  61 ;  Hays  ▼. 
BoDthelier,  1  Misso.  346;  Omealy  v.  Newell,  8  East,  364.  gf 

But  it  is  sufficient  if  assignees  of  bankrupt,  executors,  &c.,  swear  that 
they  believe  the  debt  to  be  due,  because  from  their  situation  belief  \&  the 
highest  degree  of  certainty  which  they  can  be  expected  to  attain.  But 
it  must  not  be  forgotten,  that,  in  these  cases,  the  insertion  of  the  beli(^ 
of  the  deponent  is  essential,  and  can  on  no  accoimt  be  dispensed  with. 
And  this  exception,  it  seemeth,  is  not  confined  to  persons  suing  in  this 
representative  character,  but  wherever  from  the  nature  of  the  question 
the  party  can  have  but  a  ground  of  belief,  an  affidavit  to  that  extent 
only  will  be  admitted. 

Walrond  v.  Fransham,  2  Stra.  1219 ;  Barclay  ▼.  Hunt,  4  Burr.  1992;  Tonna  ▼.  Ed- 
wards, lb.  2283 ;  Sheldon  v.  Baker,  1  Term  R.  83 ;  lb.  717 ;  Hobson  v.  Campbell,  1  H. 
Black.  R.  245.  ||  Mayor  of  London  v.  Dias,  1  East,  237;  Cass  v.  Levy,  8  Term  R. 
520;  Knight  v.  Keyte,  1  East,  R.  415 ;  Kin?  v.  Turner,  1  Chitt.  R.  58 ;  Lee  v.  Selwood, 
9  Price,  323 ;  Moiling  v.  Buckholz,  2  Maule  &  S.  563 ;  Lowe  v.  Farley,  1  Chitt.  R. 
92;  Rowne^r  V.  Deane,  1  Price,  R.  403;  Tidd,  182,  (8th  edit.)g  /dAn  affidavit  made 
by  an  administrator  stating  that  notes  were  found  among  the  intestate's  papers,  ^'  by 
which  it  appears  that  the  defendant  is  indebted  $1700,''  has  been  holden  sufficient  with- 
oot  giving  the  number,  dates,  or  other  description  of  the  notes.  Low  v.  Mayson, 
3M«Cord,313.9r 

A  still  looser  fonn  of  affidavit  is  allowed  in  actions  upon  penal 

statutes.     It  is  enough  in  those  if  the  plaintiff  state  in  general  terms  the 

nature  of  the  offence,  and  show  the  amount  of  the  penalty:  he  need  not 

specify  the  particular  acts  which  constitute  the  offence,  or  charge  in 

words  directly  that  the  defendant  hath  committed  it ;  nor  need  he  swear 

that  the  defendant  is  indebted  to  iiim  in  the  sum  forfeited,  or  that  the 

debt  is  still  due ;  because  it  is  possible  that  the  right  of  action  may  have 

previously  attached  in  another  person ;  and  besides,  as  no  one  is  entitled 

to  the  penalty  until  process  is  actually  sued  out,  it  is  not  a  debt  due  to 

him  at  the  time  of  making  the  affidavit. 

Davis  T>  Mazzinghi,  1  Term  R.  705 ;  Rex  v.  Baptist  Rebord,  3  Burr.  1569 ;  Watson 
Y.  Shaw,  2  Term  R.  654.  A  misrecital  of  the  year  in  which  the  statute  passed,  is  fatal ; 
thouffh  the  insertion  of  it  be  unnecessary.  lb.  ^  See  Leonard  v.  Caskin,  Bee,  146 ; 
Brookfield  t.  Jones,  3  Halst.  311.  @^ 

It  is  to  be  observed  that  there  is  a  difference  between  the  practice  of 
the  Court  of  King's  Bench,  and  that  of  the  Court  of  Common  Pleas,  with 
respect  to  the  affidavits  to  hold  to  bail.  In  the  latter,  the  defendant  is 
suffejced  to  file  a  cross  affidavit,  and  the  plaintiff  may  afterwards  file  an 
additional  one  in  order  to  supply  the  defects  of  the  first.  In  the  former 
court,  the  plaintiff  can  file  only  one  affidavit,  which  nothing  can  be  re- 
ceived from  the  defendaiit  to  explain  or  contradict, -or  from  the  plaintiff 
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to  Strengthen  or  even  impeach,  (a)  In  this  court  therefore  it  is  abflo* 
lately  necessary  that  the  siffidayit  l^hould  have  all  that  positiveness  and 
precision  above  stated.  In  the  other  the  same  necessity  dolh  not  exist, 
as  that  court  will  resort  to  other  media  of  proof,  and  allow  the  plaintiff 
to  explain  himself  more  fully  in  a  subsequent  affidavit  Not  that  that 
court,  though  less  strict  in  the  first  affidavit,  is  wholly  inattentive  to  it, 
or  will  in  aU  events  permit  a  supplemental  one  to  be  filed :  for  if  the 
first  be  not  a  sufficient  one  to  found  the  process,  as,  if  it  foe  made  by  a 
person  infamous ;  if  it  be  so  drawn,  though  by  a  mere  slip  of  the  pen, 
as  that  perjury  cannot  be  assigned  upon  it ;  if  it  wholly  omit  to  state 
the  consideration  of  the  debt,  a  supplemental  one  cannot  be  received,  (i) 

1  Term  R.  717;  1  Black.  R.  249;  Emerson  v.  Hawkins,  1  Wils.  335;  Roche  t 
Carey,  2  Black.  R.  850 ;  Cope  v.  Cooke,  Dond.  467 ;  Jacks  v.  Pemberton,  5  Term  R 
552.  II  (a)  Sed  vide  5  Bam.  &  A.  904 ;  2  Chitt.  R.  20 ;  13  Price,  8 ;  6  Dow.  &  Rj. 
24 ;  Tidd,  189,  (9th  edit.)  ||  (b)  Nichols  t.  Dalyhanty,  Barnes,  79 ;  Reeks  y.  Grane. 
man,  2  Wils.  224 ;  Cooke  v.  Dobree,  1  H.  Black.  R.  10.  ]|  The  Court  of  C.  P.  will 
only  receive  a  supplemental  affidavit  to  supply  something  which  is  ambiguous  in  thi 
original.  Green  v.  Redshaw,  1  Bos.  &  Pul.  227;  and  the  discretion  of  that  court  ii 
receiving  them  is  very  sparingly  exercised.  Armstrong  v.  Stratton,  1  Moo.  112.  |  jSAs 
to  cross^Jlidavits,  see  2  Johns.  Kep.  100.  Supplemental  affidavits,  20  Johns.  Rep.  337; 
4  Serg.  &  R.  548 ;  2  Wash.  C.  C.  Rep.  462 ;  4  Wash.  C.  C.  Rep.  325.  ff 

It  is  no  objection  to  the  affidavit  that  it  was  sworn  before  a  coimms- 
sioner^  who  is  concerned  as  attorney  for  the  plaintiff. 
R.  £.  15  6.  2,  B.  R. ;  Howard  v.  Nolder,  Bam.  60. 

)8  An  affidavit  made  before  a  notary  public  in  Pennsylvania,  and  cer- 
tified under  his  notarial  seal,  without  other  authentication,  was  held  not 
to  be  sufficient  to  hold  to  bail  in  South  Carolina.  Such  affidavit  should 
be  made  before  a  judge  or  justice  of  the  peace,  whose  authority  and 
handwriting  and  the  handwriting  of  the  person  making  the  affidavit, 
must  be  proved  in  the  state. 

Spargella  v.  Monte  Bruno,  1  Rep.  Const  Ct  280. 

In  Pennsylvania  an  affidavit  of  debt  made  before  a  magLstrate  in  a 
foreign  country,  is  held  sufficient,  without  other  evidence. 

Walker  v.  Bamber,  8  Serg.  &  R.  61.gr 

It  is  inadmissible,  if  made  by  a  person  convicted  of  felony,  or  other 
infamous  crime. 

2  Stra.  1148 ;  2  Wils.  225 ;  Barnes,  79. 

In  every  action  there  must  be  a  separate  affidavit ;  as  one  will  not 
serve  for  different  actions  against  one,  or  several  defendants.  And  if 
there  be  only  one  in  such  case,  it  is  a  fatal  irregularity,  and  cannot  be 
waived  by  any  act  of  the  defendant. 

6  Burr.  2690;  Dougl.  217;  5  Term  R.  254. 

If  there  be  no  affidavit,  or  if  it  be  defective  or  not  duly  filed,  or  if  the 
sum  sworn  to  be  not  endorsed  on  the  writ,  the  court  will  discharge  the 
defendant  on  common  bail. 

Hnssey  v.  Baskerville,  cited  in  2  Wils.  225;  1  Burr.  332.]  B  See  9  TaonL  163; 
1  Maule  &  S.  230;  2  Moo.  192 ;  8  Taunt.  242.  ||  ^  When  the  detendant  is  arreted  in 
an  action  not  bailable,  an  affidavit  of  cause  of  action,  made  afterwards,  ^wiU  not  sapport 
the  arrest.    Bunting  v.  Brown,  13  Johns.  425. 2/ 

In  an  attachment  of  privilege,  which  is  a  capias  in  the  first  process, 
the  defendant  is  held  to  bail  for  any  siun,  though  never  so  small ;  for  this 
being  a  capias  in  the  first  process  without  summons,  does  not  arise  from 
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a  sappositioQ  of  a  nihil  returned,  but  arises  from  a  debt  due  to  the 
officers  of  the  court,  by  the  acts  of  the  court ;  and  therefore  another 
officer  ou^ht  not  to  appear  without  seeing  a  security  given  for  such  debt 

Howeyer  the  above  stat.  12  G.  1,  c.  39,  hath  superseded  this  doctrine,  and  at  this  day 
an  attorney  cannot,  any  more  than  any  other  person,  hold  defendant  to  bail  unless  the 
demand  be  10/.  or  upwards ;  ||  and  now  20L  by  7  &  8  G.  4,  c.  71,  $1*0 

S.  TFkere  the  Demand  is  tmeertain^  and  aoundi  only  in  Damages. 

Where  the  action  is  only  for  damages,  there  regularly  the  party  is  not 
to  be  holden  to  special  baU ;  for  there  is  no  certain  sum  for  which  bail 
can  be  ascertained. 

Vide  13  Car.  9,  st  3,  c.  3.  |  Brook  t.  Trist,  10  East,  358 ;  Edwards  y.  Williams, 
5  Taunt.  347 ;  Button  y.  Solomonson,  3  Bos.  &  Pull.  583 ;  Mnssen  y.  Price,  4  East, 
147;  Leary.  Heath,  5  Taunt.  301;  Fry  y.  Malcolm,  4  Taunt.  705;  Tidd*8  Prac.  171, 
(9th  editjg  /SDuffield  y.  Smith,  6  Binn.  304;  Charles  y.  Holmes,  1  P.  A.  Browne, 
897;  M^Cauley  y.  Smith,  4  Yeates,  193 ;  Folk  y.  Soles,  1  Martin,  64.  ^ 

But  in  actions  of  assault  and  bailerj/y  scandalum  magnatumy  and 
for  other  personal  wrongs,  in  which  it  is  apparent  the  damages  will 
exceed  the  sum  of  10/.,  the  court,  or  any  judge  of  the  cpurt,  may  and 
do,  on  good  cause  shown,  give  leave  to  the  plaintiff  to  sue  out  a  writ 
with  the  clause  of  ac  etiam  billsBy  to  hold  the  defendant  to  special 
bail,  (a) 

Sid.  307;  Roll.  Abr.  335;  Ley.  39;  Brownl.  90;  Sid.  183;  Raym.  74.  /Sin  an 
action  for  a  libel,  3  Caines'  Rep.  47 ;  3  Johns.  Rep.  393.  But  to  authorize  a  judge's 
order  to  hold  to  bail  in  such  an  action,  the  affidayit  must  not  only  state  the  cause  or  ac- 
tion, but  some  special  reason  for  granting  the  order.  Norton  y.  6amum,  30  Johns.  Rep. 
337;  M'Cauley  y.  Smith,  4  Yeates,  193;  Charles  y.  Holmes,  1  P.  A.  Browne,  397. 
In  debt  to  recover  the  penalty  given  by  the  act  concerning  distresses,  &c.,  the  defendant 
may  be  held  to  bail.  Watts  y.  Taylor,  13  Johns.  Rep.  305.  So  in  an  action  for  damages 
for  the  non-delivery  of  goods  pursuant  to  contract.  Bunting  y.  firown,  13  Johns.  R^p. 
435.  So  in  debt  on  a  recognisance  to  prosecute  a  writ  of  error.  Dayy  y.  Jackson, 
3  Yeates,  380.  In  detinue  of  charters  the  defendant  was  discharged  on  common  bail, 
where  it  did  not  appear  that  he  had  tortiously  possessed  himself  thereof.  Burbridge  y. 
Turner,  3  Yeates,  439.  In  debt  on  bond  with  a  collateral  condition,  the  defendant  may 
be  held  to  bail.  Coward  y.  Bohun,  1  Har.  &  J.  538.  But  see  Ruffin  y.  Call,  3  Wash. 
Rep.  181. 0f  (a)  But  this  must  be  on  an  affidavit  of  the  &ets.  ||See  0*Mealy  y« 
Newell,  8  East,  364.    Imlay  y.  Ellefsen,  3  East,  R.  453.|| 

So  upon  an  affidavit  of  a  great  maihem^  and  that  he  intended  to  de« 
dare  in  trespass,  the  court  ordered  a  specisd  latiiat,  with  an  ac  etiam, 
and  that  so  there  should  be  special  bail. 

Sid.  376.  Special  bail  ordered  per  cur.  in  case  of  a  notorious  battery.  Sid.  307. 
So  in  case  of  a  foul  battery  against  a  man  and  his  servants.  Comb.  57.  See  too, 
1  Black.  R.  193. — But  this  seems  to  be  discretionary  in  the  court;  therefore,  vide  Mod. 
S ;  special  bail  denied  for  putting  an  arm  oui  of  joint;  and  vide  Roll.  Abr.  335,  pi.  14. 

In  debt  upon  a  bond  for  performance  of  covenants,  (i)  the  court  will 
order  bail  according  to  the  (c)  breaches  assigned,  (d)  * 

Sid.  63.  {b)  So  special  bail  in  account,  eeciu  in  debt  upon  an  account.  3  Roll.  R. 
53 ;  Ley.  300.  (c)  And  the  measure  of  that  shall  be  taken  from  the  plaintiff's  oath. 
Salk.  100,  pi.  11 ;  Barnes,  109 ;  Say.  R.  109 ;  Dougl.  449.  [  (<Q  But  a  defendant  may 
be  arrested  for  the  penalty  of  a  bond  conditioned  for  the  performance  of  a  promise  of 
nxamage,  &c.,  where  the  penalty  is  the  real  debt,  or  rather  in  nature  of  statea  damages, 
1  Wils.  59;  3  Burr.  1351 ;  Dougl.  449;]  ||  and  see  Stinton  y.  Hughes,  6  Term  R.  13; 
Wilday  y.  Thornton,  3  East,  409;  Holies  N.  P.  Ca.  45,  n.||  *  This  must  mean  ac- 
eording  to  breaches  stated  in  plaintiff  *s  affidayit. 

[So  in  debt  upon  bond,  conditioned  for  the  payment  of  money,  though 
the  penalty  is,  strictly  speaking,  the  legal  debt ;  yet,  as  it  is  now  con- 
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sidered  upon  the  statute  of  3  &  4  Ann.  c.  16,  §  13,  to  be  merely  a  secu- 
rity for  principle,  interest,  and  costs,  the  defendant  cannot  be  holden  to 
bail  for  more  than  the  sum  really  due  by  the  condition. 

Tidd*8  Prac.  1 185,  (9th  edit.)  ||  ^  1  Hair.  &  Johns.  538.  But  if  the  affidarit  be  de- 
fective, it  must  be  taken  advantage  of  before  taking  any  steps  in  the  process,  otherwise 
the  defect  will  be  waived.  See  7  T.  R.  355 ;  8  T.  R.  77 ;  1  East,  80, 330;  1  B.  &  P. 
132.  gf 

In  trover,  the  defendant  may  be  arrested  of  course,  though  the  action 
be  brought  for  uncertain  damages ;  for  this  is  more  an  action  of  pro- 
perty than  a  tort. 

6  Mod.  14 ;  2  Stra.  1193 ;  1  Wils.  23,  S.  C. ;  lb.  335 ;  Say.  R.  253,  S.  C. ;  Cowp. 
529.  But  it  is  said,  that  where  the  defendant,  being  a  custom-house  officer,  was  a^ 
rested  in  an  action  of  trover  brought  against  him  for  seizing  goods,  and  it  appeared  bj 
affidavit  that  there  was  a  reasonable  foundation  for  the  seizure,  that  the  goods  were  de- 
posited in  the  king's  warehouse,  and  that  the  defendant  had  used  due  diugence  in  pro- 
ceeding towards  a  condemnation  in  the  Exchequer,  the  court  ordered  common  bail  to  be 
accepted.    2  Black.  R.  1018 ;  1  Wils.  335 ;  Say.  53, 9emb.  eoni.']    07  T.  R«  321, 550. g^ 

Jl  But  by  the  rule  of  coiurt  of  Hilary  term,  48  G.  3,  no  person  can  be 

held  to  special  bail  in  an  action  of  trover  or  detinue,  without  an  order 

made  for  that  purpose  by  the  lord  chief  justice  or  one  of  the  judges  of 

the  court 

9  East,  325.  For  form  of  an  affidavit  in  trover  since  the  rule,  see  Tidd,  Append,  z. 
S  85,  (9th  edit) 

An  aflSdavit  by  the  assignees  of  a  bankrupt  for  goods  of  which  the 
defendant  had  possessed  himself,  and  which  he  refused  to  deliver  to  the 
bankrupt  before  his  bankruptcy,  and  to  the  assignees  since  the  bank- 
ruptcy, and  had  converted  them  to  his  use,  as  appeared  by  docu- 
ments, as  deponent  believed,  was  held  defective. 

Mollmy  V.  Ruekholz,  2  Maule  &  S.  563. 

An  affidavit  in  trover  for  a  bill  of  exchange  should  state  the  value, 
and  that  the  bill  remained  due  and  unpaid. 

Clark  V.  Cawthorne,  7  Term  R.  321. ||  ^Sln  actions  for  tort,  the  affidavit  must  posi- 
tively state  the  facts  on  which  the  action  is  founded,  in  order  to  enable  the  court  to  fix 
the  quantum  of  bail.    Lewis  v.  Brackenridge,  1  Blackf.  112.gf 

[Where  there  have  been  mutual  dealings  between  the  parties,  the 
balance  is  considered  as  the  debt  at  law  as  well  as  in  equity. 

Tidd's  Prac.  35;  4  Bun.  1996.] 

II  Where  the  plaintiflf  holds  the  defendant  to  bail  for  the  amount  due 
to  him,  without  giving  credit  for  the  items  on  the  other  side,  it  is  an 
arrest  without  probable  cause  within  the  meaning  of  the  43  G.  3,  c  46, 
and  the  plaintiff  is  bound  to  pay  costs ;  alit^  if  the  defendant  refuses 
to  state  the  mutual  account. 

Donefield  v.  Archer,  5  Bam.  &  A.  513 ;  Germain  v.  Burrows,  5  Taunt.  R.  259.  And 
in  such  case  an  action  for  malicious  arrest  may  be  maintained.  Austin  v.  I>ebiBm« 
3  Bam.  &  C.  Hl.jj 

In  an  action  of  debt  on  a  bond,  though  the  defendant  says  it  was  by 
duressy  or  on  a  usurious  contract,  yet  there  shall  be  special  bail,  for  the 
merits  of  the  cause  shall  not  be  determined  on  motion ;  neither  will  the 
court  put  a  slur  upon  the  plaintiff's  cause,  which  ought  to  come  down 
fairly  to  trial,  without  prejudice. 

Salk.  100.    Vide  Dougl.  449. 

So  in  an  action  for  money  won  at  play,  if  the  contract  be  lawful,  as 
being  under  100/.,  the  defendant  must  put  in  special  bail,  (a) 
Salk.  100,  pi.  10;  12  Mod.  295.    Vide  head  of  Gaming,    {a)  There  are  tew 
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Howwlwre  BQoh  an  action  will  lie;  and  query,  if  for  any  amn  anioontingr  to  lOt  on 
games  mentioned  in  the  slat  9  Ann.  c.  14 1  See  that  atat  and  the  seyeral  acts  of  3  O. 
S,  c  88 ;  12  G.  2,  c.  28 ;  13  G.  2,  c.  19,  and  18  G.  2,  c.  34.  See  too,  Young  ▼.  Mooie, 
9  WUa.  67. 

[3,  Whether  a  DtfendatU  eon  be  holden  to  Bail  twice  for  the  eame  Qm$e  cfJBietion. 

Regularly,  a  man  cannot  be  twice  arrested  for  the  same  cause :  and 

this  rule  was  formerly  so  rigidly  adhered  to,  that,  where  the  plaintiff 

was  non-prossed  for  want  of  a  declaration,  he  could  not  afterwards 

arrest  the  defendant  in  a  second  action,  (a)    But  a  different  doctrine 

now  prevaiU ;  for  the  plaintiff  i9  said  to  suffer  enough  by  paying  costs 

in  the  first  action,  and  therefore,  ought  not  to  be  in  a  worse  condition 

than  before,  {b) 

(a)  Almanaor  y.  Davilack,  1  Ld.  Raym.  679;  Com.  R.  94,  S.  C.  (&)  Tartonv. 
Hayes,  Stnu  439 ;]  ||  but  aee  Archer  t.  Champieya,  \  Bro.  ^  B.  283.||  ^  Paraaait  t. 
Gaotier,  2  DalJ.  330.  ^^ 

II  Where  the  plaintiff  is  nonsuited  for  a  variance,  or  for  not  being  able 

to  prove  an  instrument,  he  may  bring  a  second  action  and  arrest,  though 

4)e  defendant  was  arrested  in  the  fijnst. 

Kearney  v.  King,  1  Chitt.  R.  273.  ^ 

So  also  where  the  defendant  after  being  arrested  pleads  in  abatement 

the  non-joinder  of  co^^ontractors,  he  may  be  afterwards  arrested  jointly 

with  them. 
Saliabniy  t.  Whitehall,  Tidd,  178. 

And  where  the  defendant  on  being  arrested  givee  a  draft  or  new  aeoo^ 
rity  for  the  debt,  if  this  is  di^onoured  he  may  be  re-arrested* 

Tackford  v.  Maxwell,  6  Term  R.  52. 

And  after  arrest  in  a  foreign  country  the  defendant  may  be  arrested 
here,  unlew  it  appear  that  the  plaintiff  might  proceed  as  beneficially 
abnmd. 

Mania  r.  Murray,  7  Term  R.  470 ;  Imlay  ▼.  EUeften,  2  East,  463.  i0  A  person  who 
has  been  arreated  in  another  state  and  discharged  from  imprisonment  under  an  actof  tho 
legislature  of  such  state,  may  be  arrested  and  held  to  bail  in  New  York  for  the  same 
caoae  of  action,  at  the  suit  of  the  same  plaintiff.  Peck  y.  Hozier,  14  Johns.  Rep. 
946 ;  Siaard  t.  Whale,  1 1  Johns.  104.  A  defendant  who  was  under  bail  in  the  state  of 
Behiwaro  was  diaeharged  from  bail  in  a  anit  in  Pennsylyania  for  the  same  oauae  of 
aetioD.  Clark  y.  Wddo,  4  Yeatee,  206,  See  1  Johna.  Caa.  307 ;  7  T^umt.  151 ; 
lMaffali«395.^ 

And  so  also  after  an  arrest  on  a  ne  exeat  regno  in  this  country,  or  on 
a  foreign  attachment  in  the  Lord  Mayor's  Court,  the  defendant  inay  be 
arrested  on  process  out  of  other  courts. 

Moagraye  t.  Medex,  8  Ttont  24;  Wood  y.  Thompaon,  5  Tbnnt.  861. 

If  the  defendant  is  arrested  by  mistake  on  two  separate  writs,  in  sepa*- 
rate  counties,  for  the  same  cause  of  action,  the  courts  will  enter  an 
eseonereiur  on  one  of  the  bail-pieces. 

Powell  ▼.  Henderson,  1  Chitt.  R.  392;  and  aee  Bullock  y.  Morris,  2  Taunt,  67; 
Jlamea  t.  Maton,  15  East,  631. 

If  the  plaintiff  becomes  bankrupt  after  arresting  the  defendant,  ^ 
defendant  may  be  arrested  again  at  suit  of  the  assignees  for  the  same 
cause  of  action,  unless  the  former  suit  were  brought  by  the  assignees  in 
the  name  of  the  bankrupt. 

Carter  ▼•  Hart,  1  Chitt.  R.  276.    /d  In  Louisiana,  a  debtor  who  has  been  discharged 
nnder  the  insolyent  laws,  and  afterwards  assumes  the  debt,  cannot  be  held  to  bail  on  it. 
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After  judgment  is  reversed  in  error,  a  party  may  be  legally  arrested 
for  the  same  cause  of  action. 

Cartwright  t.  Keely,  7  Taunt  192. 

And  if  the  defendant  is  discharged  from  the  first  arrest  in  consequence 
of  an  act  over  which  the  plaintiff  has  no  control,  (as  the  alteration  of  the 
warrant  by  the  sheriff's  officer,)  he  may  be  arrested  again. 

Hoosin  T.  Barrow,  6  Term  R.  318;  and  see  Woodmeston  y.  Scott,  1  New  R.  IS; 
Tidd,  175, 176,  (9th  edil.)|| 

[Where  the  bail  in  the  first  action  are  forsworn  and  insufficient,  the 
court  will  permit  the  plaintiff  to  arrest  the  defendant  again  in  a  second 
action,  even  without  discontinuing. 

Olmius  T.  Delany,  3  Stra.  1216. 

Where  the  plaintiff,  having  misconceived  his  action,  moves  to  discon- 
tinue upon  payment  of  costs,  he  may  after  the  costs  are  taxed  and 
paid  {a)  take  out  a  new  writ  for  the  same  cause,  and  anest  the  defendant 
de  novo,  (i) 

(a)  Belifante  y.  Levy,  2  Stra.  1209.  (b)  Bates  y.  Barry,  3  Wils.  381.  0  Moiling  y. 
Backholz,  3  Made  &  S.  153.  But  not  if  the  first  arrest  is  grossly  negligent  or  yeza- 
tious.  Wheelwright  y.  Joseph,  5  Maule  &  S.  93 ;  Archer  v.  Champneys,  1  Bio.  &  B. 
989;  Tidd,  174.) 

But  where  the  plaintiff,  not  liking  the  bail  in  die  former  action,  ob- 
tained a  side-bar  rule  for  leave  to  discontinue  upon  payment  of  costs, 
apd  afterwards  proceeded  to  charge  the  defendant  in  custody;  the  court, 
conceiving  this  to  be  a  trick,  discharged  the  side-bar  rule ;  so  that  the 
bail  still  continued  liable. 

Belchier  y.  Gansell,  4  Burr.  2502. 

And  wherever  the  second  action  appears  to  be  vexaiious,{c)  or  the 
defendant  is  arrested  or  detained  in  custody  therein,  after  being  super- 
seded or  supersedable  in  a  former  action  by  the  laches  {d)  of  the  plaintiff, 
the  court  will  discharge  the  defendant  on  conmion  bail.  Nor  will  a  pro- 
mise to  pay  the  debt  (a)  subsequent  to  the  supersedeas  entitle  the  plain- 
tiff to  require  special  bail 

(c)  Cox  y.  Chabh,  2  Black.  R.  809.    (i2)  Chambers  y.  Robinson,  2  Stra.  782;  IfMid 
Y.  Branthwaite,  lb.  943;  Hall  y.  Howes,  lb.  1039;  Ca.  temp.  Hardw.  244,  8.  C. 
Cratcbfield  y.  Seward,  2  Wils.  93 ;  Blandford  y.  Foot,  Cowp.  72.]  {And  the  defendant 
will  be  dischar^d  if  the  second  action  is  for  the  same  cause  in  substance,  thoueh  it  be 
in  a  diflerent  form ;  as  if  the  first  action  was  in  troyer,  and  the  second  for  money  had  and 
receiyed,  on  a  supposition  that  the  goods  had  been  sold  by  the  defendant    3  £ast,  909, 
Imlay  y.  Ellefsen.   In  Woodmeston  y.  Scott,  4  Bos.  &  Pul.  13,  the  defendant  jgaye  bond 
for  payment  of  money  if  a  sentence  of  a  yioe-admiralty  court  should  be  affirmed  on 
appeal.    The  appeal  was  dismissed  for  want  of  prosecution,  and  he  was  held  to  bail  in  an 
action  on  the  bond ;  the  appeal  beinff  restored  on  petition,  the  action  was  suspended,  and 
the  bail  discharged ;  but  the  appeal  being  again  dismissed,  a  new  action  was  eotn- 
menced,  and  it  was  determined  that  the  defendant  might  be  again  held  to  bail.} 
[(e)  Taylor  y.  Wasteneyes,  2  Stra.  1218.]     {A  defendant  held  to  bail  and  sunendeied, 
and  afterwards  superseded  for  want  of  being  charged  in  execution,  cannot  be  again  held 
to  bail  upon  bills  of  exchange  given  by  him,  before  he  was  surrendered,  as  a  collateral 
security  for  the  sum  which  might  be  recovered,  and  on  an  agreement  that  execution  sbonld 
not  issue  until  default  made  in  payment  of  the  bills.}     ||  Daniel  y.  Dodd,  8  E^t,  334^  | 

II  And  a  variatioli  in  the  form  of  action,  (as  money  had  and  received, 
and  trover,)  will  not  entitle  the  plaintiff  to  a  second  arrest,  if  the  sub- 
stance of  the  cause  of  action  is  the  same. 

Imlay  y.  Ellefsen,  3  East,  309. 1 

[In  an  action  of  debt  on  a  judgment,  whether  afi^  verdict  or  by 
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defanlty  the  defendant  cannot  be  arrested,  if  he  was  previously  arrested 
in  the  original  action ;  (a)  even  though  the  bail  in  that  action  have  since 
become  insolvent,  (6)  or  the  plaintiff  has  released  them  by  declaring  in  a 
different  county,  (c)  or  the  defendant  has  surrendered  in  th^ir  discharge, 
or  obtained  a  supersedeas,  (d) 

3  Stra.  782 ;  Newton  v.  Swynmer,  Sa^.  R.  43.  0  (a)  Although  the  judgment  was 
in  another  state.  Lambert  v.  Moore,  1  rialsted,  131.  g'  (b)  Bowen  ▼.  Barnett,  Say.  R. 
160.  (c)  2  Wils.  93 ;  but  see  corUr.  De  la  Cour  v.  Read,  9  H.  Black.  R.  278.  (d)  3  Stra. 
1039,  R.  H.  8  G.  3,  C.  B. ;  but  see  Cas.  pr.  C.  B.  34. 

It  is  now  the  settled  practice  as  well  of  the  Court  of  K.  B.  as  of  that 
of  C.  P.,  to  hold  to  bail  in  an  action  on  a  judgment,  where  the  damages 
and  costs  amount  to  10/.  or  upwards,  though  the  original  debt  or  demand 
were  under  that  sum. 

Nightingale  v.  Nightingale,  3  Black.  R.  1374 ;  Lewis  v.  Pottle,  4  Term  R.  670. 
I  This  was  altered  by  the  43  6.  3,  c.  46,  $  1,  and  now  by  7&  8  6.  4,  c.  71,  no  person 
shall  be  held  to  special  bail  where  the  original  cause  of  action  does  not  amount  to  30/. 
exclusive  of  any  costs.  || 

So  it  is  now  said  to  be  the  practice  of  both  courts  to  hold  to  bail  in  an 
action  of  debt  upon  a  judgment,  notwithstanding  error  brought,  provided 
no  bail  was  given  in  the  original  action. 

Sellon's  Pr.  49. 

In  an  action  on  a  recovery  in  a  foreign  court,  there  shall  be  only  com- 
mon baiL 
De  Balf  y.  Mackensie,  3  Stra.  1343.] 

0  A  foreigner  sued  here  on  a  contract  made  in  his  own  country  with 
a  fellow-subject,  will  not  be  discharged  on  common  bail,  because  by  the 
laws  of  that  country  his  property  alone  was  liable,-  and  his  body  could 
not  be  arrested  before  or  after  judgment  The  lex  hci  appUes  only  to 
the  nature  and  interpretation  of  the  contract  and  its  legal  effect,  but  the 
remedy  (c)  on  it  must  be  prosecuted  according  to  the  law  of  the  country 
in  whose  courts  it  is  sought. 

3  Johns.  Rep.  198,  Smith  ▼.  Splnoia.  (e)  1  Gaines'  Rep.  413;  1  Johns.  Cas.  139; 
9  Gaines'  Gas.  in  Ex.  331 ;  3  Johns.  Rep.  363 ;  3  Mass.  Rep.  84 ;  3  Cranch,  319.  In 
Milne  v.  Moreton,  6  Binn.  360,  Tilghman,  C.  J.,  said,  **  in  France  a  merchant  is  not 
liable  to  imprisonment  in  actions  of  debt  except  in  certain  cases.  This  law  was  pleaded 
here  by  a  French  merchant  on  a  motion  to  be  discharged  on  common  bail  to  an  action 
on  a  contract  made  in  France ;  but  the  plea  was  overruled."  But  in  an  action  between 
foreiffners,  the  laws  of  whose  country  suspend  the  action  to  a  period  not  yet  arrived,  spe- 
cial bail  cannot  be  refused.    Camfranque  ▼.  Bunel,  1  Wash.  C.  C.  Rep.  340.gr 

II  Where  the  defendant  was  arrested  in  this  country  on  an  instrument 
made  in  France,  and  which,  according  to  the  French  law,  did  not  subject 
his  person  to  arrest,  it  was  held  by  Eyre,  C.  J.,  and  Rooke,  J.,  that  he 
was  not  Uable  to  be  arrested  upon  it  in  England ;  Heath,  J.,  dissentientey 
on  the  ground  that  though  a  foreign  contract  was  to  be  construed  accord- 
ing to  Uie  law  of  the  country  where  it  was  made,  yet  the  remedies  upon 
it  must  follow  according  to  the  law  of  the  country  where  the  defendant 
is  sued ;  and  this  doctrine  of  Heath,  J.,  is  now  confirmed,  and  the  case 
in  1  Bos.  &  Pull.  455,  overruled. 

Melan  v.  Duke  de  Fitzjames,  1  Bos.  &  Pull.  138 ;  3  East,  455 ;  De  la  Vega  y.  Vienna, 
1  Bern.  &  Adol.  284.  The  case  tuprd^  in  2  Stra.  1243,  was  decided  on  the  ground  of  the 
leeovery  abroad  being  for  unliauidated  damages,  and  the  affidavit  stating  it  as  a  judg- 
ment or  decree,  and  the  court  dia  not  say  how  it  might  be  in  case  of  a  money  debt.  See 
the  55  6.  3,  e.  54,  $  28,  as  to  exemption  from  arrest  of  aliens  abiding  in  this  country, 
'Who  ooitted  their  oonntiy  by  reason  of  the  revolution  or  troubles  in  France.) 
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(B)  In  what  Cum  Speeud  or  Gommdti  Ball  ia  leqirired. 

[In  an  action  on  a  judgment  of  an  inferior  court,  though  bail  were 
given  in  the  original  action  below,  yet  defendant  may  be  holden  to 
flpecial  bail,  because  no  bail  has  been  given  in  the  superior  court  before. 

DaWea  r.  Leckle,  1  Barnard.  K.  B.  94.] 

II  But  it  is  otherwise  if  bail  were  given  before  in  another  superior 
court 

Salkeid  y.  Lands,!)  Bos.  &  Poll.  416.|| 

[Where  a  cause  in  which  the  defendant  has  been  arrested  is  referred 
to  arbitration^  and  the  arbitrator  awards  to  the  plaintiff  a  sum  exceedr 
ing  10/.  II  now  20/.  ||  the  defendant  may  be  arrested  again  in  an  action 
upon  the  award. 

Collins  Y.  Powell,  3  Term  R.  756.]     |  Daniel  y.  Dodd,  8  East,  R.  335.  | 

{Neither  the  original  defendant  |^ J  or  the  bailp}  can  be  held  to  bail 
•in  an  action  on  the  bail-bond,  as  it  would  lead  to  bail  ad  infinitum. 
But  after  a  judgment  recovered  against  the  bail  in  an  action,  they  may 
l)e  {*!  held  to  bail  in  an  action  on  the  judgment. 

{*}  8  Term,  450,  MeUish  y.  Petherick.  {*}  6  Term,  336,  Brander  y.  Robaoiu 
{»}  8  Term,  85,  Prendergast  y.  Dayis.} 

A^Whetiter  BaUhtre^ftd%iriJi€ii(mBmpenaiSUxh^ 

On  a  penal  statute  the  defendant  is  not  holden  to  bail,  because  Ha 
penalty  of  a  statute  is  in  the  nature  of  ioi  fine  or  amercement  set  on  the 
party  for  an  offence  committed ;  and  therefore  no  person  ought  to  suffer 
any  inconvenienDe  by  reason  of  such  law,  till  he  is  convicted  of  the 
offence. 

Y(^.  IS3 ;  1^  Brownl.  893  \  Comynas  75  \  Cas.  48 ;  19  Mod.  831 ;  Gflb.  Hist.  C.  P. 
3t<  iSBail  cannot  be  lequirsd  m  an  action  on  a  penal  atatute^  mleas  the  alBtalaelh 
pressly  authorises  the  demand  of  it.  Saul  y.  AlUer,  1  M.  R.  88. 9^  [Seyeral  modem 
atatutes  expressly  require  bail.  3  Burr.  ]56d ;  1  Term  ft.  V05.]  [And  where  an  action 
18  broug^  on  a  remedied  statute,  as  on  the  statute  of  9  Ann.  c.  14,  by  ^  hner  for  money 
"^on  at  play,  Uie  def(Hidant  may  be  holden  to  baiK    Tomer  y.  Warren,  S  Stn.  1079. 


Andr.  7€i,  8.  C]  ||So  also  on  the  atat  4  G.  It,  c*  88,  for  doable  yalue  of  lanis  brid 
oyer.  Wheeler  y.  Copeland,  5  Tena  R.  364.1  ^  Brookfield  y«  Jonas,  3  Halst«d|  311; 
Champion ▼.  Pierce,  6  Halsted,  196;  8anl  y«  AUiar,  1  Maitin,  dl.gf 

6«  QfPenons  who  ere  not  required  io  put  in  i^pedal  BaiL 

An  heir,  etecutor,  or  administrator,  (a)  shall  not  be  holden  to  Sf^ecild 
"bail ;  for  the  demand  is  not  on  the  persons,  but  on  the  assets  of  the  de- 
ceased ;  and  it  would  be  imreasonable  to  subject  theit  pereoAB  I0  aft 
execution  for  the  debt  of  another. 

8  Brownl.  393 ;  3  Bulstr.  316.  BAn  executor  may  be  held  to  bail  in  case  of  a  deyaa- 
tayit  Hartness  y.  Pureell,  1  Wend.  303.  And  a  capias  may  be  issued  againat  an 
axecutor  to  compel  an  appearance.  Penrose  y.  Penrose,  8  Binn.  840.  ^  (o)  So,  dioagk 
an  Attorney  waa  plaintiff,  and  it  was  pi^tendad  that  he  waa  entitled  to  haye  i|»ecial  bal 
by  hia  pri?llege.  Sid.  62,  S.  P.  per  €wriian. 

So  if  there  be  a  judgment  against  an  executor  for  the  debt  de  b^ni^ 
iestatoHs^  and  for  the  damages  only  tie  bonis  propriis^  he  may  brin^ 
errorj  and  have  a  supersedeas^  tnthout  giving  sureties  according  tb 
d  Jac.  1,  c.  8 ;  for  though  the  words  of  the  statute  are  general,  yet  it 
must  be  intended  where  judgment  is  against  the  defendant  himself  tqxMia 
his  own  bond,  or  where  the  jadgnent  is  geaeial  against  the  egecujoifc^ 
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(B)  In  whtt  CwM  C^Moial  or  Conu&«i  Bail  is  nq<]Md« 

fbt  it  would  be  unreasonable  tfaey  should  find  sureties  to  pay  the  whole 
out  of  their  own  estate. 
Oto.  Jao.  35d ;  Gro.  Oar.  59;  Lit.  R.  S,  S. 

Neither  is  an  executor,  administrator,  or  heir,  upon  the  removal  of  a 
cause  out  of  an  inferior  court,  obliged  to  put  in  baiL 

ILev.  d04 ;  Sid.  41S ;  Lev.  945,  368;  9  Joiiea,  88 ;  Solk.  98,  pi.  4,  S.  P.,  eoni.  t 
Lit  R.  8K 

[If  an  heir,  executor^  or  administrator  personally  promise  and  under- 
take, in  writing,  to  pay  any  debt  or  legacy,  he  is  liable  to  be  arrested 
upon  it. 

Maekensia  r.  Mookenvio,  1  Term  R.  716.] 

So  if  there  be  a  devastavit  suggested,  (a)  which  can  only  be  on  an 
action  of  debt  on  a  judgment,  executors  and  administrators  must  find 
special  bail. 

Ler.  145;  Sid.  63;  Salk*  98,  pL  4.  ^Parcell  r.  Hartnasa,  I  Wend. 303.^  [(a)fiut 
it  ihooltl  be  an  actual  derottoM'i  returned  by  the  aheriff,  or  at  least  grounded  on  an  affi- 
davit. Daorett  ▼.  Teatard^  Garth.  364.  A  mere  auggestion  of  a  dewutavif  ia  not  auffi- 
d^it.  Ibia.]  Vide  head  of  Execulon  and  Mminutratori, 

An  attorney  or  other  officer,  whose  attendance  is  required  in  the  court 
to  which  he  belongs,  shall  not  be  holden  to  special  ban. 
Mod.  10. 

^A  judge  of  the  Supreme  Court  of  the  United  States  arrested  in  a 
state  court  of  New  Jersey  on  a  capias  ad  respondendum,  in  a  case  of 
which  the  federal  court  had  not  jurisdiction,  was  held  not  to  be  entitled 
to  a  discharge  on  common  bail. 
.Grats  T.  Wilson,  1  Halated,  419.  jsf 

If  baron  and  feme  am  sued,  tho  husband  must  put  in  bail  for  both ; 
but  if  the  husband  does  not  appear  upon  the  arrest,  the  wife  must  file 
oaounon  bail  before  she  can  be  dischai^ed;  for  o^rwise  the  plaintiff 
could  noC  ptoceed  to  obtain  judgment 

Vile  tit.  ir«mi  surf  FWw,  and  GoMa.  107 ;  Ore.  Eli««  370;  Cro.  Jac.  445 ;  Stile,  476 ; 
Mod.  8;  6  Mod.  17;  Ld.  Ra7m.73;  Salk«  115,  pl.4;  9  Stia.  1973.  rBaniea,96; 
1  Tenn  R.  486{  1  H.  Black.  935 ;  1  WUa.  961.]  j  1  Bam.  &  A.  165.||  [If  the  corer- 
tare  be  doubtAil,  or  the  defendant  have  committed  any  fraud  in  order  to  procure  credit, 
6he  shal!  not  be  discharged  upon  motion ;  but  she  must  plead  her  coverture,  which  plea 
Anist  be  in  abatement,  not  in  bar.]  [|  Milner  v.  Milnea,  3  Term  R.  631.  But  it  may  be 
b  bar  if  the  feme  was  married  at  the  time  the  oause  of  action  accrued,  or  may  be  ffiTsn 
in  evidence  on  the  {general  issue.  1  Camp.  69;  9  Camp.  113.||  [Pearson  r.  Maiy 
tteadon,  9  Blaclu  R.  903;  Pkirtridfe  ▼.  Clark,  5  Term  R.  194;  Holland  ▼.  Ereakine, 
Bam.  100;  6  Mod.  105;  7  Mod.  10.]— And  where  one  partner  must  put  in  bail 
for  another.  Mod.  45. 

II  Though  the  debt  be  a  liability  of  the  wife  before  marriage,  and  the 
husband  has  absconded^  still  the  wife,  if  arrested,  is  entitled  to  dis- 
charge. 

Cooke  ▼.  Fry,  1  Bam.  dfc  A.  16ft;  ud  Tido  Robarta  t.  Maaan,  iaC.P.;  1  T^ant.964. 

And  it  is  the  same  though  she  u  living  separate  from  her  husband, 
with  a  separate  maintei»anoe. 

Mafalial  t.  Ratton,  8  T«rmR.54S;  WardellT.Oooch,  7  East,  669;  Wilson  t.  Seres, 
Bftamu  307. 

Or  though  she  is  divoroed  a  loaenMY  €/ /Aoro. 

Hookhtun  v.  Chambera,  3  Bro.  &  Bing.  SB)  «n6 «ee  3 Bant  dfc  C.  991. 
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(B)  In  what  Cases  Special  or  Common  Bail  is  lequired* 

But  if  the  husband  is  civilly  dead,  or  has  abjured  the  realm,  or  is 
transported  for  life  or  term  of  years,  or  has  not  returned  to  England 
after  the  period  of  transportation,  or  is  an  alien  resident  abroad,  the  wife 
may  be  sued  and  held  to  bail  as  a  feme  sole. 

Marsh  t.  Hutchinson,  2  Bos.  &  Pull.  231 ;  Spanow  y.  Carrutheis,  2  Black.  R.  1197. 

However,  if  the  alien  husband  has  ever  lived  with  his  wife  in  this 
country,  she  cannot  be  sued  alone  when  he  goes  to  the  continent 

Carrol  t.  Blencow,  4  Esp.  27;  De  Gaillon  v.  L'Aigle,  1  Bos.  ^  PolL  357;  Fnnks 
▼•  De  la  Pienne,  2  Esp.  Ca.  587;  Kay  t.  Same,  3  Campb.  122. 

If  the  feme  has  wilfully  deceived  the  plaintiff  by  misrepresenting  her- 
self as  a  feme  sole,  the  courts  will  leave  her  to  plead  coverture,  and  not 
summarily  discharge  her;  but  if  the  misrepresentation  is  undesigned, 
they  will  discharge  her. 

Pitt  y.  Thompson,  1  East,  16;  Collins  ▼.  Rowed,  1  New  R.  54. 

The  drawing  or  acceptance  of  a  bill,  is  such  a  representation  of  her- 
self as  a  feme  sole,  as  induces  the  court  not  to  discharge  her  summarily, 
unless  the  party  suing  knew  of  her  coverture  at  the  time  of  taking  the 
bill. 

Pritchard  r.  Cowlan,  2  Marsh,  40;   Jones  ▼.  Lewis,  lb.  385;   HoUoway  t.  U^ 
dMoo.  R.  211. 

She  must  apply  for  her  discharge  on  her  awn  affidavit  of  covertoie. 

Jones  ▼.  Lewis,  tupni ;  and  see  Tidd,  195,  (9th  ed.)| 

^A  defendant  who  is  exempted  from  being  taken  in  execution  by  a 
statute,  cannot  be  arrested  and  held  to  bail  on  mesne  process. 

Green  v.  Morse,  5  Greenl.  291 ;  Willington  ▼.  Steams,  1  Pick.  497 ;  5  Wend.  113; 
bat  see  Desprang  t.  Davis,  3  M^Cord,  16,  where  it  was  held  that  a  female  exempted  by 
the  act  of  December,  1624,  from  arrest  on  a  ca.  ao.  does  not  exempt  hex  from  b«iog  a^ 
rested  ander  a  etjqntu  ad  respondendum,  ff 

[If  a  bankrupt,  having  obtained  his  certificate,  conscientiously  promise 
to  pay  a  debt  contracted  previously  to  his  bankruptcy,  he  cannot  be  ar* 
rested  thereon ;  f6r  that  would  be  taking  advantage  of  his  conscientioas- 
ness  to  use  it  against  conscience,  (a) 

Bailey  v.  Dillon,  2  Barr.  736.   But  where  the  commission,  2  Black.  R.  735;  Cowo. 
824,  or  certificates,  Dougl.  228,  appear  to  be  fraadulent,  he  may  be  arrested.     Ka)!^ 
reason  is  unsatisfactory,  and  would  equally  show  it  to  be  unconscientious  to  tae  opon 
the  new  promise.    The  case  in  2  Burr,  is,  however,  confirmed  by  the  case  of  Peen  t. 
Gadderer,  1  Bam.  &  C.  116;  but  see  BlackboumeT.  Ogle,  8  rrice,  526;  HortoiiT. 
Moffgridge,  6  Taunt.  564,  eon/.,  the  court  there  considering  that  the  cause  of  action  beinf 
in  the  new  promise,  arose  subsequent  to  the  discharge.    5y  the  late  Bankrupt  Act,  6  U. 
4,  c.  16,  $  131,  the  promise  must  be  in  writing,  signed  by  the  bankrupt,  or  by  soom 
person  authorized  in  writing  by  him.  ||    (i  In  Penns3plYania  the  rule  of  the  state  eooitstt 
to  disoharee  on  common  bail,  where  the  debtor  was  discharged  by  die  bankmpl  Isw  or 
insolvent  law  of  the  state  or  place  where  the  debt  was  contracted  and  where  he  resided, 
unless  such  state  refuses  to  extend  the  same  rule  to  the  citizens  of  PennsylTania.  Snidi 
▼.  Brown,  3  Binn.  201 ;  Boggs  y.  Teackle,  5  Binn.  332;  Walsh  v.  Norse,  5  Binn.3BI. 
In  New  York  it  is  held  that  a  discharge  under  an  insolvent  law  has  no  exira-tenitonal 
effect.    Sicard  v.  Whale,  11  Johns.  Rep.  194;   Peck  v.  Hozier,  14  Johns.  Rep.  346; 
Whittemore  v.  Adams,  2  Cowen,  626.    The  rule  is  the  same  in  New  Jersey.  Wood  v. 
Malin,  5  Halsted,  208.    In  Massachusetts,  Proctor  v.  Moor,  1  Mass.  Rep.  196 ;  Bskv 
▼.  Wheaton,  5  Mass.  Rep.  509 ;  Tappan  v.  Poor,  15  Mass.  Rep.  419,  &c.     In  Coooce- 
ticut,  Woodbridge  v.  Wright,  3  Conn.  Rep.  523.    In  Virginia,  Greenleaf  ▼.  Banks, 
stated  5  Bum.  384 ;  3  Yeates,  257.    In  Louisiana,  Morris  v.  Eves,  1 1  Martin's  Rep. 
730.    See  also  Ingraham's  Treatise  on  the  Insolvent  Lawsof  PennBjlTanta,  p*  1SS-- 
901  y  where  the  subject  is  fully  considered,  gf 


Bail  in  civil  causes.  ssi 

(B)  In  what  Cases  Special  or  Common  Bail  is  reqaired. 

Insolvent  debtors  and  fugitives,  discharged  under  insolvent  acts,  can- 
not be  holden  to  bail  upon  subsequent  promises  to  pay  debts  contracted 
before  the  time  prescribed  by  the  acts ;  but  they  may  for  debts  contracted 
afterwards, (a)  and  before  they  were^actuaUy  discharged 

Turner  ▼.  Schomberg,  3  Stra.  1333.]  gWilson  r.  Kemp,  3  Maule  &  S.  595,  aee.  f  and 
•ee  Peers  t.  Gadderer,  1  Bam.  &  C.  116;  bat  see  Horton  t.  Moggridge,  6  Taunt.  563, 
eotUA  (a)  Cowp.  527.  The  sheriff,  however,  is  not  boand  to  take  notice  of  their 
priTilege.  Dougf.  671.  Nor  do  the  clauses  respecting  fugitives  extend  to  persons 
who  hare  constantly  resided  abroad.  1  Wils.  85 ;  or  who  have  been  abroad,  merely 
in  the  coarse  of  their  trade,  and  not  for  the  purpose  of  avoiding  their  creditors.  Say. 
R.306. 

{A  foreigner  sued  here  on  a  contract  made  in  his  own  country  with  a 
fellow-subject,  will  not  be  discharged  on  common  bail^  \^\  because^  by 
the  laws  of  that  country,  his  property  alone  was  liable^  and  his  body 
could  not  be  arrested  either  before  or  after  judgment.  The  lex  loci 
applies  only  to  the  nature  and  interpretation  of  the  contract  and  its  legal 
effect ;  but  the  remedy  }■}  on  it  must  be  prosecuted  according  to  the  law 
of  the  country  in  whose  courts  it  is  sought. 

^  Johns.  Rep.  198,  Smith  v.  Spinolla;  3  East,  455,  Imlay  v.  Ellefsen,  eonirdf  1  Boa. 
&  Pol.  138,  Blelan  v.  Duke  de  Fitz-James;  by  three  judges  against  Heath,  J.  3  Ves.  J. 
447,  Talleyrand  v.  Boulanger.  See  3  Bos.  &  Pul.  363.  {*}  1  Cain.  413,  Nash  v. 
Tapper;  1  Johns.  Ca.  139,  Lodge  v.  Phelps;  3  Cain.  Er.  331,  S.  C,  3  Johns.  Rep. 
363,  Ruffglea  v.  Keeler ;  2  Mass.  T.  Rep.  84,  Pearsall  v.  Dwight;  3  Cran.  319,  Dixoifa 
Exr.  V.  Kamsay^s  £zr. 

A  limatic  may  be  arrested  and  held  to  bail 

S  Tenn,  390 ;  4  Term,  131 ;  8  Bos.  &  Pol.  363,  and  surrendered ;  3  Bos.  &  Pul.  65<K 

A  defendant  will  not  be  discharged  on  common  bail,  because  he  is  an 
infant 

1  Bos.  &  Pul.  480,  Madoz  v.  Eden.} 

6.  Wkere  Special  Bail  i$  required  on  removing  a  Cauee  out  of  an  inferior  Juriedidion 

brfore  Judgment, 

Upon  the  removal  of  a  cause  by  habeas  corpus  out  of  any  inferior 
court  into  the  courts  above,  though  the  sum  be  under  10/.,  (i)  the  party 
must  file  special  bail,(c)  so  that  the  plaintiff  may  not  be  in  a  worse  con- 
dition than  he.  was  in  the  court  below ;  and  the  reason  hereof  is,  that 
those  inferior  jurisdictions  being  confined,  they  cannot  follow  the  debt 
out  of  their  own  jurisdiction ;  and  therefore  it  is  requisite  that  they  should 
be  bail  who  live  within  their  precincts,  (d) 


3, 

Texatioas,  the  court  above  will  consider  the  quantum  of  the  sum  in  which  bail  ought 
be  taken.  Salk.  101,  pL  15,  103;  3  Ld.  Raym.  767;  7  Mod.  9;  6  Mod.  343,  S.  P. 
(iQ  If  bail  is  hot  in  within  due  time,  ti  procedendo  issues,  and  carries  the  cause  back  to 
tbe  inferior  court. 

If  a  cause  be  removed  by  habeas  corpus  out  of  the  Marshalsea,  or 
any  other  inferior  court,  and  the  bail  there  offer  to  be  bail  to  the  action 
in  the  court  above,  the  plaintiff  is  compellable  to  take  them ;  because  he 
might,  but  did  not  except  to  them  below. 

Salk.  97,  pi.  hper  Holt,  C.  J. 

But  it  is  otherwise  where  the  cause  comes  out  of  London ;  for  the 
sofficiency  of  the  bail  there  is  at  the  peril  of  the  clerk,  and  he  is  respon- 
sible to  the  plaintiff;  so  that  the  plaintiff  had  not  the  liberty  of  excepiting 
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•gainst  them,  and  the  derk  is  not  responsible  for  their  deficiency  in'the 
court  above,  though  he  was  in  London. 

Comb.  1  Skin.  844,  pi.  9 ;  Salk.  97,  pL  UpttUoXU  O.  J.  13  Maul.  U  S.  398; 
Tidd'B  Piac.  403,  (8th  edit.)  || 

If  a  cause  is  removed  out  of  an  inferior  court  by  habeas  corpus^  and 
new  bail  found,  and  after  in  the  same  term  it  is  remanded  by  proce- 
dendo j  the  old  bail  shall  stand ;  for  when  a  cause  is  remanded  the  same 
term  in  which  it  was  removed,  no  record  is  made  thereof 


Gro.  Jao.  363,  Beston  and  Buller  adjudged,  and  there  said,  that  Brook,  Mnnpriu% 
96,  and  Procedendo^  16,  is  so  to  be  understood.  Moor,  836,' S.  C.  adjudged ;  3  Balst 
386, 287,  S.  C.  adjudged ;  Roll.  R.  64,  S.  0.  adjudged,  notwithstanding  the  old  bail  was 
discharged,  and  new  put  in ;  the  new  bail  being  taken  off  the  file  and  made  void  the 
same  term,  while  the  record  was  in  the  breast  and  power  of  the  court.  Vide  Cro.  Jae. 
203 ;  and  Yelv.  120,  adjudged  eon/.  But  j9fr  eurtom,  it  is  there  said,  if  the  pneedoni» 
were  delivered,  &c.,  before  bail  siren  to  the  superior  court,  it  should  be  a  nt/KrwddHte 
the  habeae  corpm^  and  the  old  bau  should  stand. 

Otherwise  where  it  is  remanded  in  another  term. 

Cro.  Jac.  363 ;  Moor,  836,  pi.  1128 ;  Boll.  R.  64 ;  2  Bulst  986,  S.  C.  and  S.  P.^ 
etir. ,-  and  Skin.  244,  pi.  9,  S.  P.,  where  it  seems  agreed  generally,  that  upon  such  re- 
moral  the  bail  below  are  discharged,  for  they  declare  dc  novo. 

But  where  a  replevin  by  plaint  was  sued  in  the  sheriff's  court  of 
London,  and  pledges  were  found  de  reiomo  habend.  si,  &&,  and  this 
plaint  was  removed  according  to  their  custom  into  the  mayor's  court, 
and  after  into  the  King's  Bench  by  certiorari;  and  there  oyer  of  the 
certiorari  being  demanded,  the  party  declared  in  B.  R.,  and  upon  this  a 
return  awarded ;  and  upon  an  elongate  returned  a  scire  facias  went 
against  the  pledges  in  the  sheriff's  court  of  London :  the  question  was. 
whether  this  cause  being  removed  by  certiorari^  the  pledges  in  the  infe^ 
nor  court  were  discharged  ?  and  it  was  held  that  they  were  not 

Skin.  244,  pi.  9 ;  Dorrington  and  Edwin  adjudged ;  2  Show.  421, 485,  S.  C.  adjudged; 
Mulso  V.  Shore,  Fortesc.  33Q,  S.  P. 

[By  Stat.  19  G.  3,  c.  70,  §  6,  no  cause  under  10/.  shall  be  removed  into 
any  superior  court,  unless  the  defendant  who  shall  be  desirous  of  remov- 
ing it,  shall  enter  into  a  recognisance  with  two  sufficient  siu^ties,  for 
payment  of  debt  and  costs,  in  case  judgment  shall  pass  against  him.] 

jl  By  7  &  8  G.  4,  c.  71,  all  the  provisions  of  19  G.  3,  c.  70,  §  6,  are 
extended  to  actions  in  inferior  courts,  under  20/.  and  all  acts  authorizing 
arrest  in  such  courts  for  causes  under  20/,,  are  repealed.  || 

id  By  the  act  of  congress  of  September  24, 1769,  provision  is  made  for 
the  removal  of  a  suit  commenced  against  an  alien,  or  by  a  citizen  of  the 
state  where  the  suit  is  brought  against  a  citizen  of  another  state,  and  the 
matter  in  dispute  exceeds  the  sum  of  five  hundred  dollars,  exclusive  of 
costs,  into  the  United  States  Circuit  Courts ;  in  such  case  the  defendant 
is  required  to  offer  good  and  sufficient  security  for  his  entering  in  such 
court,  on  the  first  day  of  its  session,  copies  of  said  process  against  him, 
and  sdso  for  his  then  appearing  and  entering  special  bail  in  the  cause,  if 
special  bail  was  originally  required  therein. 

Tide  OmrU  rfthe  United  Statet.ff 

7.  Cf  putting  in  Bail  on  bringing  a  Writ  cf  Error* 

By  the  3  Jac.  1,  c.  8,{a)  it  is  enacted, ''  diat  no  execution  shall  be 
stayed  or  delayed,  upon  or  by  any  writ  or  error,  or  supersedeas  tbeie- 
upon^  to  be  sued  for  the  reyeisal  of  any  judgment  givan,  or  to  be  giv«Bt 
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in  any  action  or  bill  of  debt,  upon  any  single  bond  for  debt,  or  upon  any 
obligation  with  condition  for  the  payment  of  money  only,  (A)  or  upon 
any  action  or  bill  of  debt  for  rent,  or  upon  any  contract  sued  in  any  of 
the  courts  of  Westminster,  (c)  counties  palatine,  or  great  sessions  in 
Wales ;  unless  such  person  or  persons  in  whose  name  or  names  such 
writ  shall  be  brought,  with  two  sufficient  sureties,  such  as  the  court 
(wherein  such  judgment  is  or  shall  be  given)  shall  allow  of,  shall  first, 
before  such,  stay  made,  or  stipersedeaa  awarded,  be  bound  unto  the 
party  for  whom  any  such  judgment  is  or  shall  be  given,  by  recogni- 
sance, to  be  acknowledged  in  the  same  court,  in  double  the  sum 
adjudged  to  be  recovered  by  the  said  former  judgment,  {d)  to  prosecute 
the  said  writ  of  error  with  effect ;  and  also  to  satisfy  and  pay  (if  the  said 
judgment  be  affirmed)  all  and  singular  the  debts,  damages,  and  costs 
adjudged,  or  to  be  adjudged  upon  the  former  judgment ;  and  all  costs 
and  damages  to  be  also  awarded  for  the  same  delaying  of  execution." 

(d)  Made  perpetual  by  3  Car.  1,  c.  4,  $  i,  and  the  13  Car.  3,  at.  3,  c.  2,  par.  9,  enacts 
in  like  manner.  That  no  execation  shall  be  stayed  after  verdict  and  judgment  in  actions 
lor  not  setting  out  tithes,  actions  on  the  case  on  any  promise  for  payment  of  money« 
trorer,  eoTenant,  detinue,  and  trespass.*  The  16  &  17  Car.  3,  e.  8,  par.  3,  extends  to 
writs  of  error  on  judgments  after  verdict  in  dower  and  ejectment.  ||  oee  1  G.  4,  c.  87, 
I  3. 1  Carth.  121 ;  3  Lev.  275.  {The  direction  of  this  statute  is  that  the  plainiiff  in 
error  shall  be  bound,  &c.  But  the  construction  has  been  that  he  need  not  himself  enter 
into  the  recognisanoe,  bat  may  find  sureties  who  will  enter  into  it.  If  he  enters  into  the 
recognisance  himself,  he  cannot  be  examined  as  to  his  sufficiency ;  but  if  he  find  sure- 
ties, they  may  be  so  examined.  Barnes,  75,  Goodtitle  v.  Bennington ;  lb.  78,  Lushing- 
ton  T.  Doe;  Carth.  121,  Barnes  v.  Bulwer ;  8  East,  298,  Keene  v.  Deardon.  So  under 
the  sL  8  Jac.  1,  k  is  net  neeeesary  that  the  plaintiff  in  error  should  join  in  the  recogni- 
Mnee.  The  words  wiih  mtreiin  hav«  been  constraed  to  mean  6^  ^ureiiea,  3  Bos.  & 
Pnl.  443,  Dixoft  v.  Dixon.  [  [(6)  The  19  6.  3,  c.  70,  $  5,  enacts,  that  no  writ  of  error 
shall  be  brought  on  any  judgment  in  any  inferior  court  of  record  where  the  damages  are 
under  10/.,  unless  the  party  bringing:  it  shall  be  first  bound  with  two  sufficient  sureties 
(neib  M  the  eoait  ^hoeia  such  judgment  is  given  shall  allow  oO  unto  the  party  for 
whom  saoh  Juc^menl  is  given,  in  donble  the  sum  adjudged  by  the  former  judgment,  to 
prosecute  the  ^id  writ  of  error  with  effect;  and  alBo  to  satisfy  and  pay,  if  the  said  judg- 
ment be  affirmed,  or  writ  of  error  be  n^n-proU  all  and  singular  the  debt,  damages,  and 
costs  adjudged,  and  all  the  costs  and  charges  awarded  for  the  delay  of  execution.]  Q  And 
by  7  Ac  8  G.  4,  c.  71,  $  6,  the  provisions  of  this  statute  are  extended  to  all  actions  in 
mferior  eoarts  for  caases  of  action  under  30/.  exclusive  of  costs.  The  expression  **  causes 
of  action,**  removes  the  doubt  as  to  the  word  "  dom^gti**  in  the  former  statute,  3  Saund. 
101,  i.  II  [A  bond  given  by  a  third  person  as  a  security  for  the  payment  of  a  sum  of 
money  by  instalments,  is  a  bond  conditioned  for  the  payment  of  money  only  within  this 
act.  Chauvet  v.  Alfray,  2  Burr.  746.  So  a  bond  conditioned  for  the  payment  of  money 
aoeording  to  the  true  intent  and  meaning  of  an  indenture,  or  for  the  payment  of  money 
ai  such  a  da^,  being  the  same  aum  mentioned  in  a  certain  indenture,  is  a  bond  within 
this  act  Littleton  v.  Hanson,  Barnes,  98;  Desbordes  v.  Horsey,  2  Stra,  959.  But  a 
bond  conditioned  for  the  performance  of  covenants  in  an  indenture,  in  which  there  are 
t»ther  covenants  besides  tnat  for  the  payment  of  money,  is  not  within  the  act.  Gerrard 
y.  Dauby,  Caith.  88 ;  Show.  14,  S.  C. ;  Comb.  105,  S.  C.  A  bottomry  bond,  after  the 
contingency  hath  happened,  is  in  every  reflect  a  bond  for  the  payment  of  money  only. 
Pitt  v.  Conej,  Stra.  476.  A  bond  to  pay  so  much  money  as  J  S  shall  declare  to  be  due 
on  account,  is  within  the  act ;  for  though  the  sum  be  uncertain  at  the  time  when  the 
bond  was  entered  into,  St  is  asoertainedat  the  time  of  bringing  the  action.  Dean  and 
Chapter  of  St.  Paul  v.  Capell,  1  Lev.  117;  1  Keb.  613,  690,  S.  C.  But  a  bond  to  pay 
for  so  much  beer  as  shall  be  delivered  to  J  S,  not  exceeding  100/.  is  not  so,  for  here  the 
mm  is  uncertain,  and  rests  upon  a  quantum  memiL  Thrale  v.  Vaughan,  2  Stra.  1190. 
'Where  a  defendant  had  confessed  judgment  in  an  action  upon  a  bond  conditioned  for 
payment  of  money  only,  and  afterwards  debt  was  brought  upon  that  judgment,  and  judg- 


*  This  statute  does  not  extend  to  judgment  by  drf'auU  in  any  of  the  actions  specified, 
-  does  either  of  the  otheis.    )  Bnt  the  6  G.  4,  c.  96,  iuprd,  extends  to  all  judgments.  I 
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ment  obtained  thereon,  it  was  mled  that,  in  i  writ  of  error  upon  this  second  judgncflt, 
bail  was  not  reqaisite ;  that  this  was  ea9us  omisHu  oat  of  the  act,  which  was  to  be  taksn 
literally,  and  not  extended  by  construction.  Bidleson  v.  Whytel,  3  Burr.  1545 ;  1  Black. 
R.  506,  S.  C.  So  it  seemeth  that  bail  is  not  requisite  on  a  writ  of  error  in  parliament 
upon  a  judgment  in  B.  R.  in  an  action  of  debt  on  a  recognisance  in  error.  Trinder  t. 
Watson,  3  %urr.  1566.  See  the  case  of  Christy  y.  Manucaptocs  of  Anstmtfaer,  8  Mod. 
237.]  (c)  On  this  statute  it  hath  been  adjudged,  that  judgment  on  an  innmul  compuiamd 
was  not  an  action  founded  on  such  a  contract  as  comes  within  it.  2  Bulst.  53 ;  YdT. 
227.  So  of  a  debt  due  by  arbitration.  Ibid,  per  cur.  '^Debt  for  goods  sold  and  delivered, 
or  for  work  and  labour  done,  or  on  an  account  stated,  is  not  within  it.  It  most  distinctly 
appear  that  a  specific  contract  has  been  entered  into.  7  Term,  449,  Alexander  t.  Bias; 
1  Bos.  &  Pul.  249,  Ablett  v.  Ellis ;  2  East,  359,  Trier  ▼.  Bridgman.  Nor  is  debt  on  a 
promissory  note.  When  the  statute  of  3  Jac.  was.passed,  no  such  action  of  debt  could 
oe  maintained  on  a  promissory  note ;  and  if  there  is  one  count  in  the  declaration  on  a 
cause  of  action  for  which  debt  would  not  lie  at  the  time  of  the  statute  of  James,  no  bail 
in  error  is  required.  2  East,  359.}  ||  See  the  cases  on  the  statutes  collected,  Petetadoif 
on  Bail,  454.  But  it  is  needless  to  pursue  them,  since  the  6  G.  4,  c.  96,  has  rcaadeied 
bail  in  error  necessary  in  all  judgments  in  personal  actions.  ]  [(if)  In  error  on  a  jnd^ 
ment  upon  debt  on  bond,  the  bail  need  be  bound  only  in  the  sum  recoyeied,  for  that  m 
double  the  sum  due.  Moor  y.  Lynch,  1  Wils.  213.  It  is  obvious  from  the  nature  of  this 
recognisance,  that  the  bail  in  error  have  not  the  altematiye  of  surrendering  the  princi- 
pal ;  and  therefore  thoup^h  the  principal  become  a  bankrupt,  and  be  discharged  by  his 
oankruptcy,  yet  the  plaintiff  may  have  recourse  to  them.  Southcote  y.  Braithwaite, 
1  Term  R.  624.]  ||  And  so  also,  though  the  principal  be  taken  on  a  ca.  so.  and  in  custody, 
the  bail  may  be  proceeded  a^inst  on  their  recognisance.  Perkins  y.  Petit,  2  Bos.  & 
Pull.  440.  And  if  the  plaintiff  in  error  non  proa  his  own  writ  of  error,  the  recognisanos 
will  be  forfeited.  Dickenson  y.  Heseltine,  2  Maule  &  S.  210.  H  ^See  Bnsban  y. 
Caines,  1 1  Johns.  Rep.  197 ;  Taggart  y.  Cooper,  3  Binn.  34 ;  Smim  y.  Ramsay,  6  Seig. 
&  R.  573 ;  Share  y.  Hunt,  9  S.  &  R.  404.  ^ 

II  And  now  by  6  G.  4,  c.  96,  intituled.  "  An  act  for  preventing  firivo- 
lous  writs  of  error/'  it  is  enacted,  that  on  any  judgment  hereafter  to  be 
given  in  any  of  the  said  courts  in  any  personal  action,  execution  diall 
not  be  stayed  or  delayed  by  writ  of  error  or  supersedeas  thereupon, 
without  the  special  order  of  the  court  or  some  judge,  unless  a  recogni- 
sance with  condition,  according  to  the  statute  3  Jac.  1,  c  8,be  first  ac- 
knowledged in  the  same  court! 

It  is  settled  that  the  statutes  as  to  bail  in  error,  only  apply  to  writs  of 
error  brought  by  defendants  below,  and  not  to  error  brought  by  a  plain- 
tiff below  on  a  judgment  for  the  defendant.  A  person  who  is  plaintiff 
both  below  and  above  need  not  give  bail  in  error.  || 

Baring  y.  Christie,  6  East,  545 ;  and  see  Grolding  y.  Diss,  10  East,  9;  1  Bow.  & 
Ry.  184. 

If  A  becomes  bail  for  B  in  an  inferior  court,  (a)  and  there  judgment 
is  given  for  B,  and  thereupon  the  plaintiff  brings  a  writ  of  error,  and 
that  judgment  is  reversed,  and  judgment  given  for  the  plaintiff  against 
B,  the  bail  is  liable ;  for  when  the  first  judgment  is  reversed,  it  is  as  if 
that  judgment  had  never  been,  and  as  i£  at  the  first  the  principal  had 
been  condemned  in  the  inferior  court 

Cro.  Jac.  9^,  per  cur,  (a)  A  became  bail  for  B  in  the  Portmote  Court  of  the  dty  oif 
Chester,  and  judgment  was  there  giyen  for  B,  and  upon  a  writ  of  error  before  the  justioee 
of  the  great  sessions  of  the  county  of  Chester,  that  judgment  was  reyersed ;  and  after 
upon  a  writ  of  error  in  B.  R.  both  judgments  were  reyeiied;  and  it  was  adjudged,  thskt 
the  plainUff  should  recoyer  50/.  damages,  &c.,  and  it  was  urged,  that  A  was  not  liable  ; 
for  by  the  reyersal  there  is  no  judgment  in  the  inferior  court  against  B,  and  took  a  differ- 
ence where  the  judgment  of  the  inferior  court  is  affirmed,  and  where  reyersed.  9  Jones, 
96,  adjomatur. 

If  A  brings  a  writ  of  error  upon  a  judgment  obtained  against  him, 
and  according  to  3  Jac  1,  c.  8,  B  enters  into  a  recognisance^  condixiooed 


BAIL  IN  CIVIL  CAUSES.  5S5 

(B)  In  what  Cams  Special  Bail  or  Common  Bail  is  leqoired. 

that  A  shall  prosecuta  his  writ  of  error  with  effect,  and  if  judgment 
shall  be  affirmed  that  he  shall  pay  the  condemnation,  &c.,  after  the  judg- 
ment is  affirmed,  B  cannot  render  A  the  principal,  for  this  manucaption 
is  not  to  render  the  body,  but  to  pay  the  debt. 

Cro.  Jae.  403.  Austen  and  Monk,  adjudged  without  argrument  Moor,  853,  pL 
1165,  S.  C,  and  S.  P.,  adjudged  per  totam  eutianu  It  is  now  the  known  and  estar 
blished  doctrine.    ^See  Porteous  ▼*  Snipes,  1  Bay,  215,  318.  gr 

{And  the  bail  are  not  discharged,  though,  after  affirmance  of  the 
judgment,  the  body  of  the  principal  is  taken  in  execution  for  the  debt, 
damages,  and  costs  in  error ;  but  they  may  still  be  sued  on  their  recog- 
nisance. 

8  Bos.  &  Pull.  440,  Perkins  v.  Pettit.  If  plaintiff  in  error  becomes  bankrupt  pend- 
ing the  writ  of  error,  the  bail  cannot  be  relieyed.  1  Term,  624,  Southcote  y.  Braith- 
waite.} 

If  judgment  be  affirmed  upon  a  writ  of  error  in  the  Exchequer 
chamber,  (a)  no  execution  shall  go  against  the  bail  in  the  original  action 
for  the  costs  occarione  dilationU  executionisy  and  the  party  might  have 
compelled  the  defendant  in  jerror  to  put  in  bail,  pursuant  to  the  statute 
3Jac.  1,  c.  8. 

Roll.  Abr.  335 ;  Cro.  Jae.  636,  S.  P.  adjudged ;  Noy,  18 ;  Cro.  Eliz.  587.  (a)  In  a 
tarefaeiaa  upon  a  recognisance  against  bail,  the  defendant  pleaded  a  writ  of  enor 
brought  by  the  principal ;  and  per  ci«r.— This  is  no  plea,  for  the  writ  of  error  upon  the 
pnncipal  judgment  aoth  not  affect  the  recognisance.  But  per  Holt,  C.  J.— I  have 
mown  an  attachment  against  a  town  clerk  for  proceeding  in  an  inferior  court  after  a 
writ  of  error  here;  but  I  never  took  it  to  be  right.    Comb.  295.* 

*  Where  error  is  brought,  the  court,  on  motion,  will  stay  proceedings  against  the  bail, 
on  terms,  according  to  the  nature  of  the  case ;  t.  e,  if  they  are  in  time  to  surrender  the 
principal,  on  engaging  to  pay  debt  and  costs,  or  surrender  within  a  specific  time  after 
affirmance.  If  too  late  to  surrender,  then  on  engaging  to  pay  debt  and  costs  within  a 
limited  time  after  affirmance,  if  the  judgment  shSl  be  affirmed.  ||  And  the  costs  of  the 
writ  of  error,  where  there  are  no  bail  in  error.  Buchanan  v.  Alders,  3  East,  546 ;  Co- 
poos  ▼.  Blyton,  1  New  R.  67 ;  Sprang  y.  Montpriratt,  11  East,  316;  Kershaw  y.  Cart- 
wright,  5  Burr.  R.  2819.0 

In  debt  on  a  bond  in  C.  B.  and  judgment  for  the  plaintiff,  error  was 
brought  in  B.  R.,  and  bail  put  in  accoraing  to  the  statute,  and  judgment 
affirmed  thereupon,  error  was  brought  in  parliament,  (6)  and  the  clerk 
of  the  errors  refused  to  allow  the  writ,  unless  the  party  would  give  a 
new  recognisance.  It  was  objected,  that  it  was  not  required  by  3  Jae. 
1,  c.  8.  Bui  per  cur. — ^The  first  recognisance  does  not  include  payment 
of  costs  to  be  assessed  in  the  House  of  Lords,  and  these  costs  ought  to ' 
be  paid,  and  therefore  a  new  recognisance  ought  to  be  given  within 
the  intent  of  the  statute ;  and  it  is  not  the  business  of  this  court  to 
examine  whether  bail  was  put  in  upon  the  first  writ,  for  the  want  of 
that  does  not  hinder  the  process  of  the  writ  of  error,  but  only  makes  it 
no  supersedeas, 

Salk.  97,  pi.  3,  Tally  and  Richardson;  3  Ld.  Rayra.  840;  7  Mod.  130;  8  Mod.  79. 
{Hioagh  a  recognisance  must  be  ffiven,  the  same  bail  may  justify  on  the  second  writ 
of  error*  8  Term,  639,  Martin  y.  Justice.}  (b)  Vide  3  Bulst  163.  That  one  in  execu- 
tion 18  not  to  be  bailed  on  bringing  a  writ  of  error  in  parliament,  because  of  the  unoer^ 
tainiy  how  long  the  parliament  may  continue. 

If  there  is  a  judgment  in  B.  R.,  and  the  defendant  is  taken  in  execu- 
tion, and  after  brings  nnoT  in  the  Exchequer  chamber,  and  the  record 
is  i^moved,  he  cannot  be  bailed  in  B.  R.,  (c)  because  there  is  no  record 
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(B)  In  what  OaMS  Special  or  Conunon  Bail  ia  lequirdd. 

there ;  nor  can  he  be  bailed  in  the  Exchequer  chamber,  for  they  ha?« 
authority  only  to  affirm  or  reverse  the  judgment. 

Cro.  Jac.  108 ;  Cro.  Eliz.  731.    /8  In  Pennsylvania  the  Supreme  Ceort  haa  antbori^ 


to  take  bail  on  writs  of  error,  concunently  with  the  Common  Pleaa.  Smith  t. 
6  S.  &  R.  573.^  (c)  Bv  a  rule  of  B.  R.  every  attorney  who  shall  sue  out  any  writ  of 
error  on  any  jiidgrment  of  this  court,  returnable  in  the  Exchequer  chamber,  shall  forth- 
with allow  such  writ  of  enor  with  the  clerk  of  the  errors  oi  this  court  for  the  time 
being;  and  in  case  where  special  bail  shall  be  required,  if  the  plaintiff  upon  such  writ 
of  error  do  not,  within  four  days  after  allowance  thereof,  put  in  special  bail  thereon,  the 
plaintiff  in  the  action  may  proceed  to  take  out  execution,  notwitnstanding  such  writ  of 
error ;  and  where  special  bail  is  put  in,  the  plaintiff  or  his  attorney  must  forthwith  give 
notioe  thereof  to  the  defendant  in  error,  or  his  attoraej;  and  if  the  defendant  in  error 
do  not  except  against  such  bail  within  twenty  days  aner  such  notioe  given,  eodh  bail 
shall  be  allowed.  By  a  rule  in  C.  B.*  Mich.  6  G.  2,  in  all  cases  where  bail  shall  be 
tiled  on  writs  of  error,  such  bail  shall  be  perfected  within  four  days  after  exceptioQ 
taken  thereto ;  or  in  deftiuh  thereof  the  cleik  of  the  enors  of  tliis  court  shall  non  prm 
such  writ  of  error.* 

*  The  allowance  of  a  writ  of  error  before  execution,  is  of  itself  a  9upenedn$  to  exe- 
<intion ;  and  I  conceive  the  court  would  set  aside  the  execution,  if  executed  after  allow- 
anoe  of  a  writ  of  error,  though  there  was  not  any  notice  given.  The  intent  of  notice 
is,  to  subject  the  attorney  for  the  defendant  in  enror  to  an  attachment,  if  he  ahonld  daiei 
alker  notioe,  to  levy  an  exeoution. 

Upon  a  writ  of  error  of  a  judgment  in  Ireland,  the  record  being 
removed  in  B.  R.,  the  court  took  bail  here,  and  sent  directiona  to  have 
the  defendant  set  at  liberty  there. 

Palm.  286.  |  The  writ  of  error  from  the  K.  B,  in  Ireland  to  the  K.  B,  in  England  it 
abolished.    23  G.  3,  c.  28,  $  3.|| 

II  The  words  ^^wUh  sureties j^^  in  the  3  Jac.  1,  c.  8,  are  construed  to 
mean  by  sureties ;  and  therefore  the  plaintijOT  in  error  need  not  join  in 

the  recognisance. 

Dixon  ▼.  Dixon,  2  Bos.  U  Pull,  443. 

» 

A  recognisance  of  bail  in  enor  for  less  than  double  the  amount,  does 
not  operate  as  a  supersedeas;  and  the  court  will  not  permit  the  baiQ^ 
piece  to  be  amended  by  enlarging  the  penalty  in  order  to  defeat  an 
execution  sued  out. 

Read  v.  Cooper,  5  Tkunt.  320 ;  Phillipson  v.  Browne,  Chitt.  R.  106 ;  and  see  Petals* 
dorfonBhil,462. 

In  ejectment,  the  plaintiff  in  error  may  enter  into  the  recognisance 
himself,  pursuant  to  16  &  17  Car.  2,  c.  8,  §  3  -,  or,  according  to  a  reason- 
able construction  of  the  act,  he  may  procure  two  responsible  persons  to 
become  bail  for  him.  And  the  sum  is  in  K.  B.  generally  double  the 
improved  rent,  and  the  single  costs  of  the  ejectment ;  but  in  C,  P,  the 
recognisance  is  taken  in  two  years'  rent  or  profits,  and  double  costa 

Keene  v.  Deardon,  8  East,  296;  Barnes,  103;  7  Taunt.  427.  As  to  patting  in  and 
justifying  bail  in  error,  see  Petersdorf  on  Bail,  464,  and  the  cases  there  collected. 

Bail  in  error  in  ejectment  are  not  chargeable  with  mesne  profits,  unless 
the  amount  has  first  been  ascertained  on  a  writ  of  inquiry  puisuajpt  to 
the  16  &  17  Car.  2,  c  1,  §  4. 

Doe  V.  Refolds,  1  Maiike  A  S.  247.g  iSBail  in  error  is  good  although  pnt  in  befrm 
jodgment  is  perfected  below ;  tn  sneh  ease  it  takes  effect  from  the  judj^aent.  Rkfaaid 
son  v.  Backus,  1  Johns.  493.  It  may  be  put  in  widiin  four  days  after  signmg  final  Jadf< 
ment.  Brisbon  t.  Caines,  11  Johns.  197;  Stille  ▼.  Wood,  Coxe,  162.  Bail  in  eiror 
may  be  excepted  to.  Moody  v.  Baker,  5  Cowen,  413 ;  and  if  not  perfbcted  within  ten 
days  after  exception,  the  delendant  in  error  is  entitled  to  a  fion  prs&*  Taggut  ▼.  Ooopsr 
3  Binn.  34. 2/ 
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(B)  In  what  Cases  Spsoial  or  Caumom  Bail  is  nqdied, 
8.  Common  Bail^  in  what  Oases  necessary. 

The  filing  of  common  bail  is  necessary,  that  it  may  appear  that  the 
eourt  had  conusance  of  the  cause. 

Bat  where  the  want  of  it  is  error,  vide  title  Error,  and  Hob.  364.  $  The  plaintiff 
mnfile  common  bail  after  forty  days  from  the  second  week  of  the  term.  Lane  ▼.  Cook, 
8  John.  359 ;  this  must  be  in  a  bailable  aotion.  Anon.,  3  Wend.  680.  Common  bail 
mtnr  be  filed  nunc  pro  ivfie,  when  the  plaintiff  throngrh  inadvertenea  takes  judgment 
hefore  entering  it.    4  Cowen,  61 ;  2  Cowen,  31.  gf 

[Common  bail  in  £.  B.  is  entered  on  a  piece  of  parchment,  called  a 
bail*piece,  with  a  triple  sixpenny  stamp,  and  filed  with  the  clerk  of  the 
common  bails ;  who,  by  a  rule  of  Easter,  30  G.  3,  3  Term  R.  660,  is  to 
joark  the  bail-pieces  numerically  as  they  are  received.] 

If  a  prisoner  be  discharged  for  want  of  being  declared  against  within 
two  terms,  (a)  or  upon  nonprossing  the  plaintiff,  or  if  he  surrender  him* 
self  in  discharge  of  his  bail,  and  is  not  charged  within  two  terms ;  in  all 
these  cases  he  must  file  common  bail,  that  it  may  appear  by  the  acts  of 
the  court  that  he  was  actually  in  court  when  discharged. 

Vide  Salk.  98,  pi.  5,  and  the  atat,  4  Ib  5  W.  ^  M.  c.  ai,  |  Tidd's  Piac  |73,  (9th  ed.)! 
(a)  Formerly  three  terma.    Cro.  Jac  620, 

By  the  rules  of  B.  R.  no  attorney  eiiall  be  compelled  to  appear  or  filq 
common  bail  for  any  defendant,  unless  such  attorney  hath  by  a  note  in 
writing  under  his  hand  undertaken  so  to  do,  (A)  and  such  note  produced 
by  the  plaintiff's  attorney ;  but  if  any  attorney  hath  accepted  a  warrant 
to  appear  for  the  defendant,  (which  warrant  be  in  no  wise  revoked,)  or 
hath  subscribed  the  same,  and  do  n<>t  cause  bail  to  be  filed  accordingly, 
such  attorney  shall  be  compelled  to  file  common  bail  of  the  proper 
.  tenn,(^)  and  take  a  declaration  and  plead  to  the  same ;  or,  in  default  of 
pleading,  judgment  may  be  entered  by  default,  if  rules  for  pleading  have 
been  given ;  for  that  the  ^fault  of  the  defendant  or  his  attorney  shall 
not  tend  to  the  plaintiff's  prejudice. 

fi.  M.  1#54,  $  10.  (b)  Sed  ^v.  If  the  court,  cm  motion,  will  not  compel  an  appearanos 
m  a  par^l  midertaking,  nnlesfi  in  partioalar  oases  ?  ||  3  Chit.  R.  36.||  And  see  1  Stra, 
il4,  aee,  ^)  By  the  5  W,  &  M.  c.  91,  $  3,  the  defendant  shall  cause  an  appearance  or 
common  ball  to  be  entered  or  filed  within  eight  days  after  the  return  of  the  process,  or 
penalty  of  5/.  to  be  paid  to  the  plaintiff,  for  which  the  court  shall  immediately  award 
jvd|>inent,  wad  ihe  plaintiff  way  take  oui  exocfctioa.    8  Mod.  393;  2  Stra.  737. 

[Before  the  statute  of  13  O.  1,  e.  09,  common  bail  could  only  have 
been  filed,  or  a  common  appearance  entered  by  the  defendant,  or  his 
attorney.  But  now,  by  that  statute,  as  altered  by  5  O.  2,  c.  37,  **  if  the 
defendant,  having  been  served  with  process,  shall  not  appear  at  the 
return  thereof,  or  within  eight  days  after  such  return,  the  plaintiff,  upon 
affidavit  of  the  service  of  such  process,  made  before  a  judge,  or  commis- 
sioner of  the  court  for  taking  affidavits,  or  before  the  proper  officer  for 
entering  common  appearances,  or  his  deputy,  (which  affidavit  shall  be 
filed  gratis,)  may  enter  a  common  appearance,  or  file  common  bail  for 
the  defendant ;  and  proceed  thereon,  as  if  such  defetidant  had  entered 
his  appearance,  or  filed  common  bail.'' 

But  common  bail  thus  filed  is  not  such  a  (general  bringing  the  defendant  into  court  as 
to  warrant  dellTertng  a  declaration  by  the  bye;  and  therefore  to  preTsnt  mistakes,  these 
vevds  ave  written  on  ths  bail-mece,  ^  filed  aocovding  to  the  statute."  9  Stra^  1087; 
OaB*  tamp-  Hardw.  907.  Bail  nled  under  this  act  must  be  filed  of  ihe  term  in  which  tba 
writ  is  Tetomable ;  if  of  a  subsequent  term,  the  cause  is  out  of  court.  Ekiffar  ▼,  Farmer, 
Ca.  temp.  Hardw.  138;  Smith  ▼.  Painter,  2  Term  R.  719.  Common  bail  may  be  filed, 
oc  a  coaunon  appearance  entered «  by  tlie  plaintiff^s  attorney,  witboat  his  entering  or 

3  a2 
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(B)  In  what  Cases  Special  or  Cotomon  Bail  is  lequired. 

filingr  of  record  a  memorandum,  or  minute  of  his  warrant,  pursuant  to  the  25  6. 3,  c. 
§  32.  But  the  ddendanf  s  attorney  must  not  plead  or  carry  on  any  further  proceedings 
in  the  action  until  such  memorandum  or  minute  shall  have  been  delivered  to  the  proper 
officer  to  be  entered  or  filed  of  record  according  to  the  directions  of  the  23d  section  of  that 
act]     y  Tidd's  Prac.  243,  (8th  edit)) 

II  And  now,  by  the  statute  7  &  8  G.  4,  c.  71,  §  5,  reciting  that  the  pro- 
visions of  the  said  acts  authorizing  plaintiffs  in  default  of  appearance  of 
defendants  to  enter  a  common  appearance  or  file  conmion  bail  as  therein 
directed,  are  not  deemed  to  extend  to  proceedings  by  original  and  other 
writs,  whereupon  no  capias  is  issued,  and  that  it  is  expedient  to  extend 
the  provisions  of  the  said  former  acts  to  such  proceedings,  it  is  enacted, 
that  in  ail  cases  where  the  plaintiff  or  plaintiffs  shall  proceed  by  original 
or  other  writ,  and  sunmions  or  attachment  thereupon,  or  by  mbpana 
and  attachment  thereupon,  in  any  action  at  law  against  any  person  or 
persons  not  having  privilege  of  parliament,  no  writ  of  distringas  shall 
issue,  for  default  of  appearance,  but  the  defendant  or  defendants  shall 
be  served  personally  with  the  sunmions  or  attachment,  at  the  foot  of 
which  shall  be  written  a  notice,  informing  the  defendant  or  defendants 
of  the  intent  and  meaning  of  such  service,  to  the  effect  following: — 

"  C  D,  [naming  the  d^endant^  you  are  served  with  this  process  at 
the  suit  of  A  B,  [naming  the  plaintiff  or  plaintiffs^']  to  the  intent  that 

you  may  appear  by  your  attorney  in  his  majesty's  court  of ■, 

at  Westminster,  at  the  return  hereof,  being  the day  of — , 

in  order  to  your  defence  in  this  action :  and  take  notice,  that  in  default 
of  your  appearance,  the  said  A  B  will  cause  an  appearance  to  be  entered 
for  you,  and  proceed  thereon  as  if  you  had  yourself  appeared  by  yonr 
attorney."    But  in  case  it  shall  be  made  to  appear  to  the  satisfaction  of 
the  court,  or,  in  the  vacation,  of  any  judge  of  the  court  from  which  such 
process  shall  issue,  or  into  which  the  same  shall  be  returnable,  that  the 
defendant  or  defendants  could  not  be  personally  served  with  such  som- 
mons  or  attachment,  and  that  such  process  had  been  duly  executed  at 
the  dwelling-house  or  place  of  abode  of  such  defendant  or  defendants, 
that  then  it  shall  and  may  be  lawful  for  the  plaintiff  or  plainti^  by 
leave  of  the  court,  or  order  of  such  judge  as  aforesaid,  to  sue  out  a  writ 
oi  distringas  to  compel  the  appearance  of  such  defendant  or  defendants, 
and  that  at  the  time  of  the  execution  of  such  writ  of  distringas,  there 
shall  be  served  on  the  defendant  or  defendants,  by  the  officer  executing 
such  writ,  if  he,  she,  or  they  can  be  met  with ;  or  if  he,  she,  or  they 
cannot  then  be  met  with,  there  shall  be  left  at  his,  her,  or  their  dwelling- 
house,  or  other  place  where  such  distringas  shall  be  executed,  a  written 
notice,  in  the  following  form : — 

"  In  the  court  of ,  [specifying  the  court  in  which  the 

cattse  shall  be  depending^]  between  A  B,  plaintiff,  and  C  D,  [^naming 
the  parties.']  Take  notice,  that  I  have  this  day  distrained  upon  your 
goods  and  chattels,  for  the  sum  of  forty  shillings,  in  consequence  of  your 
not  having  appeared  by  your  attorney  in  the  said  court  at  the  return  of 

a  writ  of ,  returnable  there  on  the day  of ;  and 

that  in  default  of  your  appearing  to  the  present  writ  of  distringas,  at 

the  return  thereof,  being  the day  of ,  the  said  A  B  will 

cause  an  appearance  to  be  entered  for  you,  and  proceed  thereon  as  if  yoa 
had  yourself  appeared  by  your  attorney.  E  F,  [the  name  of  the 
sheriffs  ojfficer.^^} 

^<  To  G  D,  [the  above  named  d^endant.^^l 
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(C)  Where  Bail  shall  be  said  to  be  pot  in  regalarly. 

And  if  such  defendant  or  defendants  shall  not  appear  at  the  return  of 
such  original  or  other  writ,  or  of  such  distringas^  as  the  case  may  be, 
or  within  eight  days  after  the  return  thereof^  in  such  case  it  shall  and 
may  be  lawful  to  and  for  the  plaintiff  or  plaintiffs,  upon  affidavit  being 
made  and  filed  in  the  proper  court,  of  the  personal  service  of  such  sum- 
mons or  attachment,  and  notice  written  on  the  foot  thereof  as  aforesaid, 
or  of  the  due  execution  of  such  distringas^  and  of  the  service  of  such 
notice,  as  is  thereby  directed  on  the  execution  of  such  distringas^  as  the 
case  may  be,  to  enter  a  common  appearance  for  the  defendant  or  de- 
fendants, and  to  proceed  thereon  as  if  such  defendant  or  defendants  had 
entered  his,  her,  or  their  appearance,  amy  law  or  usage  to  the  contrary 
notwithstanding;  and  that  such  affidavit  or  affidavits  may  be  made 
before  any  judge  or  commissioner  of  the  court  out  of  or  into  which  such 
writs  shall  issue  or  be  returnable,  authorized  to  take  affidavits  in  such 
court,  or  else  before  the  proper  officer  for  entering  common  appearances 
in  such  court,  or  his  lawful  deputy ;  and  which  affidavit  is  thereby 

directed  to  be  filed  gratis. 
SeeTidd,  114,  (9thedit.)|| 

In  an  action  upon  a  recognisance  of  bail,  or  upon  a  bail  or  replevin 
bond,  common  bail  only  shall  be  filed. 

Salk.  99,  pi.  8;  Garth.  519;  Holt.  127,  pi.  1 ;  13  Mod.  330,  380,  R.  M.;  8  Ann. 

A  judgment  in  ejectment  against  the  casual  ejector  is  erroneous,  unless 
a  latitat  was  sued  out,  and  common  bail  filed  for  him.  {a) 

S  Show.  249,  pi.  353,  and  such  a  judgment  actually  set  aside,  (a)  This  is  not  now 
law.  If  judgment  goes  against  the  casual  ejector,  there  is  not  any  aefendant  in  court  to 
brine'  error.  If  the  tenant  or  landlord  appears,  he  enters  into  the  common  rule  to  con- 
fess lease,  entry,  and  ouster,  and  instantly  pleads  the  general  issue.  The  declaration 
m  ejectments  is  in  the  nature  of  process  only.    ||  Adams  on  Ejectment,  331. ) 

[It  is  necessary  to  authorize  judgments  by  warrant  of  attorney, 
de&ult,  or  non  sum  in/ormatus. 
R.  H.  1  W.&M.R.T.;  4W.&M.] 

(C)  Where  Bail  shall  be  said  to  be  put  in  legnlarly :  and  herefai, 
1»  Cf  the  Manner  cf  putting  tn,  exe^ing  to^  and  juatifying  BaiL 

By  the  printed  rules  of  the  courts,  every  attorney  who  shall  appear 
for  any  defendant  in  any  action  in  which  special  bail .  is  not  required, 
shall  duly  file  common  bail  for  such  defendant,  of  the  term  of  which  he 
appears,  (A)  and  give  notice  thereof  to  the  plaintLffor  his  attorney ;  and 
where  special  is  required  and  put  in  de  bene  esse^  (c)  before  any  judge 
or  comniissioner  on  a  cepi  corpus,  the  defendant's  attorney  shall  forth- 
with give  notice  {d)  thereof  in  writing  to  the  plaintiflf  or  his  attorney, 
and  of  the  names  of  such  bail,  with  their  additions  and  places  of  habi- 
tation ;  and  if  no  exception  be  taken  to  such  bail,  and  entered  in  the 
judge's  book  within  twenty  days  after  such  notice,  (e)  then  upon  oath 
thereof  made,  for  which  no  fee  is  to  be  taken,  such  bail  shall  be  filed ; 
and  if  special  bail  shall  be  put  in  before  any  judge  de  bene  esse,  on  any 
writ  of  habeas  corpus  or  certiorari,  and  no  rule  for  better  bail,  or  ex- 
ception taken,  or  entered  in  the  judge's  book,  against  the  bail  so  put  in, 
within  twenty-eight  days  after  putting  in  such  bail,  then  such  bail  shall 
be  filed  by  the  defendant's  attorney  after  the  end  of  the  said  twenty- 
eight  days. 
Salk.  98  i  6  Mod.  34, 35.  1(b)  Vide  suprd.    (c)  The  origin  of  bail  de  bene  erne  is  thus 
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(C)  Wbere  Bail  dull  be  eaid  to  be  ^t  in  le^lartj. 

related  by  Glypiif  C.  J.  t  ^A  bishop/'  saya  he^  ^*  having  aTreated  a  man  for  a  large  dobt, 
he  tendered  bail  to  Justice  Richardson,  who  took  it  in  his  chamber,  and  the  bail  being  in- 
sufficient, the  bishop  represented  the  matter  to  parliament,  and  prayed  their  remedy  for 
it;  upon  which  it  was  enacted,  that  no  bail  taken  before  a  Judge  in  his  ehamber  sbonM 
bind  the  plaintiff  without  his  assent  thereto,  or  the  confirmation  of  soch  bail  taken,  by 
all  the  court.'*  a  Sid.  91,  R.  M.  1654,  $  7,  8.  (d)  The  notice  of  bail  is,  either  that 
they  are  put  in,  or,  if  taken  before  a  commissioner,  that  the  bail-pieoe  is  jS/!«2,  with  an 
affidavit  of  the  due  taking  thereof,  at  a  judge's  chambers.  Imp.  134.  The  notice  in 
either  case  should  be  properly  entitled.  Lolt.  237.  The  oortm,  or  town  wherein  they 
live,  without  the  $(red^  or  other  certain  place  of  their  residence,  is  too  vagae  a  desciip- 
tioHk  lb.  73)  194.  Per  eur»  M.  35  6.  3.  If  the  bail  above  are  the  same  peraona  who 
were  bail  to  the  sheriff,  it  is  usually  so  expressed  in  the  notice.  Imp.  118.]  |  As  to 
the  requisites  of  the  notice,  see  Petersdorf,  394 ;  Tidd's  Prac.  365,  (8th  edit.)|  (e)  At 
the  expiration  of  twenty  days,  without  any  exception,  the  bail  is  filed  in  court:  but  if 
the  detendant  except  and  give  notiee  thereof,  the  defendant's  attorney  must  bring  up  the 
bail-piece,  and  the  oail  must  justify  in  court;  and,  fiefe.  That  in  Common  Plena  the  nail- 
piece  remains  with  the  filaaer  till  the  twenty  days  axe  expired ;  but  in  the  King's  Bench 
It  is  led  with  the  judge,  because  judges  of  that  court  determine  all  mattera  relating  to 
their  prisoners.  And  for  the  difference  of  the  manner  of  taking  bail,  and  the  form  of 
the  recognisance  in  each  court,  vide  Crow  Jae.  449, 645 ;  Cro.  Car.  481 ;  9  Bnlstr.  39B; 
Roll.  Rep.  387 ;  3  Show.  335 ;  3  Salk.  564.  The  like  time  to  except  where  the  i^laiD- 
tiff  puts  in  bail  upon  bringing  a  writ  of  error.  Salk.  98.  [No  notice  necessary  u  C. 
P.  if  bail  put  in,  in  due  time  ,•  otherwise  it  is  so.  Dawkins  ▼.  Reid,  1  H.  Black.  R. 
539.^  nBut  now  by  Rule  E.  49  6.  3,  C.  P.;  1  Tkunt.  616,  notice  is  necessary^ 
;6Bail  in  error  are  liable  to  exception  in  the  same  manner  as  bail  to  the  action.  Moody 
▼.  Baker,  5  Cowen^  413 ;  Den  v.  lippinoott,  1  Halsted,  473,  as  to  justification  by  bau 
in  error  in  ejectment,  gf 

[When  the  bail  already  put  in  do  not  mean  to  justify,  others  diould 
be  added,  before  a  judge,  on  the  bail-piece  by  bUl,  or  in  the  filazer's 
book  by  original,  within  the  time  allowed  for  their  justificatioa :  and 
if  there  be  not  time  enough,  the  defendant's  attorney  may  take  out  a 
summons,  and  obtain  an  order  for  further  time ;  and  they  must  actually 
become  bail  before  the  notice  of  justification  is  given,  (a)  When  other 
bail  are  added,  the  court  will  order  the  names  of  those  who  were  ex- 
cepted to,  and  did  not  justify,  to  be  struck  out  of  the  bail-piece.  Boi 
until  this  be  done,  they  are  liable  to  be  proceeded  against,  uid  may  also 
surrender  the  principal.  (A)  And  if  it  be  not  done  till  after  proceedings 
have  been  had  against  them,  they  must  pay  the  costs  of  such  pro- 
ceedings. 

Tidd*8  Prac  964,  (8th  edO  Imp.  119;  1  H.  Block.  R.  291 ;  Say.  R.  58;  I  Wils. 
337;  S.  C.  Say.  R.  838;  5Terra  R.  633;  1  Black.  R.  468;  4  Bur.  8107.  ^(«)WhHi 
the  defendant  intends  to  add  new  bail,  as  well  as  to  justify,  a  notice  that  he  intenda  to 
perfect  bail  is  insafficient    Brown  v«  Williamson,  3  Halst  363.    (6)  Anon.,  4  Halst. 

85.  e^ 

The  bail  justify  either  in  person,  or  by  affidavit.  If  they  live  in 
London  or  Westminster,  they  must  justify  in  person,  and  in  open  oourty 
f|now  in  the  Bail  Court,  pursuant  to  57  G.  3,  c.  ll^l  unless  the  plaiDtiff 
consent  to  their  justifying  before  a  judge  at  his  chambers.  If  they  live 
at  a  greater  distance,  they  may  be  justified,  without  their  personal  at* 
tendance,  by  afiidavit  duly  taken  before  a  commissioner.  In  both  cases^ 
they  must  swear  that  they  are  housekeepers,  and  respectively  wortli 
double  the  sum  sworn  to,  after  all  their  debts  are  paid. 

6  Mod.  34;  3  Black.  R.  1064,  R. T.;  6  W.  3,  Regr.  3,  5  R.  E. ;  5  G.  9,  R^.  1 ; 

Sand  see,  as  to  opposingr  and Jnstifying  bail,  Tidd's  Prac.  256,  et  9eq.,  (9th  edit)  Piet 
orf,  326.11    $  Bail  ma^  justify,  at  any  time  and  place  specified  in  ^e  notice,  befc 
different  officer  named  in  the  notice.  Sotherland  v.  Sheffield,  2  Wend.  293 ;  uid  in 
tion,  may  jastify  before  a  jndge  at  his  chambers.  Fenn  v.  Smith,  6  Johns.  124*9^ 

The  notice  of  justification  should  set  forth,  that  the  bail  already-  put 
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(C)  WheM  Bail  flball  be  Mid  to  be  pot  fai  ngtilarly. 

in  willy  on  a  certain  c(ay,  justify  themselves  in  open  court,  or  that  others 
will  be  added,  and  justify  themselves,  as  good  bail  for  the  defendant  (a) 
And  if  the  bail  were  put  in  before  a  commissioner,  the  notice  should  ex- 
press that  they  will  justify  themselves  by  affidavit. 

Imp.  194 ;  lb.  119  li{ti)  See  Biown  ▼.  Williemson,  8  Halsted,  363;  Moody  v.  B»- 
kir,5Cowea,413.af 

Notice  of  justification  by  three  bail  has  been  holden  good :  ||  in  the 
K.  B.,  but  it  is  otherwise  in  C.  B.;||  but  notice  that  A  B  and  C,  or  two 
of  them,  will  justify,  is  irregular. 

Imp.  Loin.  26,  Tidd,  266,  (9th  ed.) 

Where  the  ball  already  put  in  intend  to  justify,  one  day's  previous 
notice  of  justification,  or  notice  for  the  next  day,  is  deemed  sufficient; 
unless  Smiday  intervene,  and  then  notice  must  be  given  on  Saturday  for 
Monday.  But  where  other  bail  are  added  to  those  already  put  in,  there 
must  be  two  days'  previous  notice  of  justification ;  one  incltisivey  and 
the  other  exclusive,  as  Monday  for  Wednesday,  &c.  And  Sunday  is  not 
reckoned  as  a  day  for  this  purpose ;  therefore  notice  of  added  bail  on 
Saturday  for  Monday  is  not  sufficient 

Imp.  119 ;  lb.  /Mr  eur.  M.  21  G.  3 ;  Imp.  125 ;  Case  of  Overton's  bail,  M.  26  G.  3. 

Bail  may  be  put  in  on  a  dies  non  juridicus* 
Baddeley  v.  Adams,  5  Term  R.  170. 

{Bail  may  be  put  in  before  the  return  of  the  writ ;  but  not  before  the 
defendant  is  arrested,  unless  by  consent 

8Termt456,  Hyde  T.  Whiskard;  lb.  457,  n.,  Hogrgrins  v.  Bambiidse;  Barnes,  83, 
S.  0,  But  the  bail  cannot  surrender  before  the  return  of  the  writ,  8  Term,  457,  a.,  De 
Cliampes  t.  Lewis.  See  Barnes,  88,  and  pott^  p.  346.} 

One  ground  of  opposing  bail  is,  some  defect  in  the  formy  or  irregu- 
larity in  the  service  ot  the  notice  of  justification. 

Vide  wprd.  ('Hdd's  Prac.  265,  266,  (9th  edit)) 

Another  ground  is,  that  they  haye  assumed  names  that  are  either 
feigned,  or  belong  to  other  persons.  If  they  assume  feigned  names,  the 
court  will  order  them,  and  the  attorney,  to  be  set  on  the  pillory. 

1  Stra.  384.  And  by  stat  21  !•  1,  c.  26,  §  2,  "  If  any  person  shall  acknowledge  or 
precure  to  be  acknowledged,  any  recognisance  of  bail,  in  the  name  of  another  person 
not  privy  or  consenting  to  the  same;**  or  (by  stat.  4  &  5  W.  fr  M.  c.  4,  $  4,)  before  a 
^commissioner  shall  represent  or  personate  another  person*  whereby  be  may  be  liable 
to  the  payment  of  any  debt  or  damages,  he  shall,  on  conviction,  suffer  death  as  a  felon, 
withool  benefit  of  clergy."  J  27  G.  3,  o.  43,  extends  these  provisions  to  taking  bail  in 
Chester. I  But  the  court  will  not  vacate  the  proceedings  against  the  party  personated 
nnlil  the  offender  be  convicted.  1  Ld.  Raym.  475.  Nor  can  a  conviction  take  place  until 
the  bail-piece  be  filed.  2  Sid.  90.  |]4nd  the  mere  personating  bail  before  a  judge  in 
ehambers,  which  is  not  filed  of  record,  appears  only  a  misdemeanor.  1  Hale,  696.) 

A  third  ground  is,  that  they  are  not  housekeepers :  but  if  they  are,  the 
rent  of  their  houses  is  immaterial,  though  under  ten  pounds :  nor  is  it 
necessary  that  they  should  have  been  assessed  to  the  poor's  rate. 

Lofil  148;  lb.  328.  ||See  1  Chitt  R.  6,  502;  1  B.  Moo.  529;  2  Price,  8;  Tidd*8 
Pise.  968,  (9th  edit.))    /0 1  Chitt  R.  288,  316  s  1  B.  &  C.  178.  ^ 

A  fourth  ground  is,  that  they  are  not  worth  double  the  sum  sworn  to, 
after  payment  of  all  their  debts,  (cr)  Under  this  head  may  be  ranked 
bankrupts  who  have  not  obtained  their  certificates  j  or  such  as  have 
been  twice  bankrupts,  and  not  paid  fifteen  shillings  in  the  pound.    And 
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(C)  Where  Bail  shall  be  aaid  to  be  put  in  regularly. 

bail  have  been  rejected,  who  did  not  know  the  defendant;  or  had  been 
bail  before,  but  did  not  know  in  how  many  actions,  or  for  what  sums. 
But  it  seems,  that  the  circumstance  of  not  knowing  the  defendant,  being 
only  a  mark  of  suspicion,  may  be  explained  away.  Their  living  within 
the  verge  of  the  court  is  an  objection,  but  not  sufficient  without  other 
suspicious  circumstances.  If  they  forswear  themselves,  they  are  liable 
to  the  punishment  of  wilful  and  corrupt  perjiuy. 

Ti4d*8  Prac.  ||  369,  (9th  ed.)||  Moantain  ▼.  Wilkina,  M.  91  6.  3 ;  M.  96  6. 3 ;  Loflt 
72,  194 ;  3  Black.  Com.  956;  Cro.  Car.  146.  )  3  Chitt  R.  80,  95;  1  Chttt.  R.  373. 
ji  (a)  See  Cromelines  ▼.  Beldens,  1  Wend.  107,  where  a  justification  for  less  than  donbla 
the  amoant  was  admitted,  the  debt  sworn  to  being  Terj  large,  ff 

Fifthly,  Foreigners  are  not  admitted  to  be  bail,  merely  in  respect  of 
property .  aAroflrf,  which  is  not  liable  to  the  process  of  our  courts. 
Though  it  has  been  said,  that  merely  having  no  property  in  England, 
is  not  of  itself  a  sufficient  objection,  without  other  auxiliary  circum- 
stances. 

4  Burr.  3536 ;  Lofft  34, 147 ;  1  Black.  R.  444 ;  and  see  3  Black.  R.  1333.  |  STubL 
148;  4  Maale  &  S.  173,  371 ;  1  Chitt.  R.  385,  n.) 

Sixthly,  No  attorney,  or  his  clerk,  can  be  bail ;.  neither  can  any  she- 
riflf's  officer,  (a)  or  person  concerned  in  the  execution  of  process,  keeper 
of  the  Poultry  Compter,  or  Marshalsea  Court  officers. 

K.  B.  R.  M.  1654;  J.  1,  C.  B.  M.  6 6.  3;  Douffl.  466;  1  H.  Black.  R.  76;  Tldd's 
Prac.  140, 141.  ||  Petersdorf  on  Bail,  371, 373.)  But  if  a  person  who,  by  the  rules  of 
the  court,  is  not  permitted  to  become  bail,  be  put  into  the  bail-piece,  and  not  ezeepted 
to,  the  plaintiff  cannot  take  an  assignment  of  tne  bai)-bond,  and  proceed  upon  it,  as  if  no 
bail  had  been  put  in.  Thomson  v.  Roubell,  B.  R.,  E.  33  6.  3,  cited  in  Dougl.  466. 
I  And  the  exclusion  is  confined  to  attorneys  who  practise.  Anon.,  1  Chitt  R.  714;  and 
see  Petersdorf,  370. J  0{a) In  New  Hampshire  a  deputy  ikeriff  may  become  baO.  Pin- 
ner y.  Brewster,  3  New  Hainp.  Rep.  473.  In  New  York  a  akariff  cannot  become  bail. 
Bailey  ▼.  Warden,  30  Johns.  Rep.  139.  Nor  an  aUcmev  of  the  court.  Coater  ▼.  Wat- 
son, 15  Johns.  Rep.  535.  See  Scott  t.  Gray,  1  Wendell,  35 ;  Brown  t.  Lord,  1  Kir- 
by,  309.  fl 

Seventhly,  Persons  outlawed  after  judgment,  or  convicted  of  perjury, 
cannot  be  bail. 

4  Term  R.  440. 

{An  endorser  of  a  bill  of  exchange  may  be  bail  for  the  drawer,  in  an 
action  against  him  on  the  same  bill. 
8  Bos.  &  Pull.  536,  Harris  y.  Manley.} 

II  Servants  of  the  king,  peers  of  the  realm,  members  of  the  House  of 
Commons,  officers  of  the  courts  of  justice,  persons  living  within  the 
vei^e  of  the  palace,  being  respectively  exempt  from  the  ordinary  pro- 
cess of  the  law,  are  not  competent  to  justify  as  baiL 

1  Dow.  &  Ry.  137 ;  3  Marsh.  R.  333 ;  4  Taunt.  838.|| 

Lastly,  The  court  will  not  permit  a  justification  of  bail,  after  the  ex- 
piration of  the  rule  to  brmg  in  the  body. 
Tidd's  Prac.  Oc  13,  (9th  ed.)|| 

If  special  bail  put  in  by  defenclant  be  excepted  to,  the  defendant  shall 

perfect  his  bail  within  four  days  after  such  exception  taken,  in  de&alt 

whereof  the  plaintiff  may  proceed  upon  the  bail-bond.    In  B.  R.,  if 

notice  of  exception  is  in  term,  bail  must  justify  in  four  dajrs,  or  add 

'  tthers  that  will  justify.    If  exception  and  notice  be  in  vacation,  jusdfi- 
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(0)  Where  Bail  shall  be  said  io  be  pat  in  legnlarly. 

cation  to  be  the  first  day  of  next  term.  E.  5  G.  2.  If  notice  of  excep- 
tion in  vacation,  justification  to  be  on  the  first  day  of  term,  as  in  B.  R.  (a) 
[Of  the  four  days  allowed  to  perfect  bail  after  exception,  the  first  is  reck- 
oned exclusively,  and  the  last  inclusively.  So  that  where  the  exception 
was  on  a  Wedn^ay,  an  attachment  against  the  sheriff  could  not  regu- 
larly issue  till  the  Tuesday  following,  (Sunday  being  no  day.)  But 
though  the  attachment  did  issue  on  the  Monday,  the  court  would  tiot 
set  it  aside,  because  the  bail  were  not  perfected. 

R.  3  &  4  6.  3,  G.  B.,  Barnes,  74,  83.  jITidd,  357,  (9th  ed.)g  3  H.  Black.  R.  35. 
l&^Tide  1  NewR.  139,  eonirLi  /d  (a)  When  the  defendant  is  arrested  in  vacation 
and  the  bail  is  excepted  to,  he  may  Jastify  before  a  judge  at  his  chambers.  Fenn  v. 
Smith,  6  Johns.  134.  a' 

Where  the  bail  do  not  attend,  or  are  not  permitted  to  justify  on  ac- 
count of  a  defect  in  the  notice  of  bail,  or  justification,  the  court  will,  in 
general,  allow  them  further  time  to  justify.  But  where  they  are  rejected 
on  account  of  some  personal  insufficiency,  the  court  will  seldom  allow 
further  time  to  add  and  justify  others.  And  if  the  bail  ^o  not  justify  at 
the  time  appointed,  and  no  further  time  is  given,  they  are  out  of  court 

LoflfL 73,187;  Percur.  M,S5,  G.  3;  Tidd*s  Prac 373,  (9th ed.)  lb.  etpereur.24G.3; 
1  Crompt  66 ;  7  Mod.  50.]  /3 1  Cowen,  54,  60,  336 ;  3  Cowen,  514,  619.  When  the 
bail  do  not  justify  within  the  time  allowed  by  the  rules  of  court,  they  cease  to  be  bail, 
and  cannot  be  held,  though  the  plaintiff  gives  notice  that  he  waives  the  exception.  Peo- 
ple v.  Judges  of  Onondaga,  1  Cowen,  54 ;  Waterman  y.  Allen,  1  Cowen,  60;  Trotter  t. 
Hawley,  1  Cowen,  336;  Thorp  y.  Faulkner,  3  Cowen,  514 ;  Cooper  y.  Spicer,  3  Cowen, 
619.  gf 

If  the  plaintiff  accepts  the  bail,  he  may  take  away  the  bail-piece  from 
the  judge's  chamber,  and  file  it  for  his  own  expedition,  but  after  twenty 
days  it  becomes  absolute,  and  the  defendant  takes  it  away  and  files  it. 

^  The  plaintiff  may  waive  his  bail  at  any  time,  and  proceed  to  trial.  Paul  v. 
PmeeU,  3  Browne,  SO.^f 

3.  7b  what  Time  itBhaUhaoe  Relation. 

In  B.  R.  though  the  bail  of  the  defendant  be  taken  and  entered  the 
last  day  of  the  term,  and  the  bill  be  put  in  at  any  time  the  same  term, 
this  is  well  enough  by  the  course  of  that  court ;  though  in  strictness  of 
law  the  defendant  is  answerable  but  from  the  time  of  putting  in  bail  as 
in  custodid  mareschalli^  and  not  before. 

Roll.  Abr.  333 ;  Hob.  70,  S.  C,  adjudged.  Cro.  Jac.  384,  S.  C.  adjudged ;  because 
the  bin,  whensoever  filed,  hath  relation  to  the  first  day  of  die  term. 

If  in  trover  commenced  in  Hilary  term,  the  conversion  is  alleged  to  be 
the  3d  of  February  in  the  same  term,  and  bail  is  filed  the  last  day  of  the 
term,  yet  this  is  well  enough,  for  tfie  action  shall  not  be  said  to  be 
depending  until  the  bill  is  filed.  (A) 

Yent.  135,  adjudged,  {h)  But  the  bill  should  be  of  a  partioular  day,  subsequent  to 
Uie  3d  of  February. 

Bail  was  put  in  one  term,  and  new  bail  added  the  next  term  after ; 
'and  the  question  was,  If  this  should  be  bail  of  the  first  term,  or  only  of 
the  term  when  added  ?  About  which  the  clerks  differed ;  but  the  court 
was  of  opinion,  that  it  was  only  bail  of  that  term  when  the  additional 
bail  was  put  in,  for  they  said  it  was  not  bail  till  completed  and  ac- 
cepted, (c)  and  making  the  additional  bail  to  be  bail  of  the  first  term, 
might  do  a  wrong  to  a  third  person,  (rf)  who  might  be  a  purchaser  after 
the  first,  and  before  the  additional  bail  was  put  in. 
R.  E.  6  G.  3,  Reg.  1,  b ;  Salk,  100,  pL  13.    (c)  It  seems  now  to  be  the  established 
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practice,  that  every  bail  taken  before  or  apon  the  oontiniianoe-day  ahali  be  t  bail,  aai 
filed  of  the  precedent  term;  and  every  bad  taken  ailer  the  conttnuanoe-day  shall  be  a 
bail,  and  filed  of  the  subsequent  term,  and  not  otherwise;  but  where  any  new  bail  is 
added  to  any  other,  but  so  as  aforesaid  taken  on  or  before  the  continnance-day,  the  same 
shall  be  taken  and  filed  as  of  that  term  in  which  the  bail  was  first  pot  in.  [As  to  die 
continuance-day,  see  R.  £.  II W.  3,  Reg.  3 ;  9  Scra.  1316.1  (d)  For  this  vide  do.  Ja& 
449;  3Salk.664, 

3.  tVhere  a  different  Jidion  ii  proteeutedfrom  that  in  which  the  Bail  uhu  givenm 

If  there  be  an  original  and  capiat  in  one  county,  and  bail  thereupon 
filed,  and  the  plaintiff  after  declares  in  another  county,  and  thereupon 
obtains  judgment,  by  this  variation  the  bail  are  discharged,  and  not 
liable  to  the  damages  upon  this  declaration. 

3  Lev.  335,  Yates  and  Plaintain  adjudged,  and  agreed  by  the  prothonotaiies,  though 
by  the  course  of  the  court  the  plaintiff  mi^t  declare  in  another  aecoont  and  llie  judgmsBt 
tronld  be  good.* 

•  This  relates  to  proceedings  in  C.  P.  or  B.  R*  by  original.  J  In  the  K.  B.  the  bsil 
are  in  such  case  discharged,  but  not  in  C.  B.  nor  in  K.  B.  by  bilL  1  B.  Moo.  115; 
Tidd*s  Prac.  394,  (9th  edit.)||  But  if  the  proceedings  be  in  B.  R.  by  bill  of  Middlesex 
or  latitat^  the  bail  will  not  be  discharged  for  such  variation.  [Nor  will  they  be  di^ 
charged  for  a  yaiiance  between  the  awtas  and  count  in  C.  P.,  the  oe  etiam  baing  m  com 
on  ftromiiea,  but  the  declaration  in  debt,  if  the  9um  noom  to  be  itnder  40/.  Lock  wood  v. 
Hill,  1  H.  Black.  R.  310.  ||  Unless  the  amount  for  which  bail  most  be  taken  esceeds 
40/.,  in  which  case  they  will  be  discharsed.  Mayfield  y.  Davison,  10  Ban*  1^  G.  9334 
Nor  for  a  variance  between  the  sam  in  toe  ae  etiam  part  of  the  latitai  and  the  declaratie^ 
Taring  y.  Jones,  5  Term  R.  403.  But  where  the  writ  was  in  plaintiff's  oion  rigkt^  aad 
the  defendant  holden  to  bail  for  130/.  due  »r»  that  rights  but  the  declaration  was  m  ex^ 
euior^  a  common  appearance  was  ordered.  Hally  v.  lapping,  3  Wils.  61.  1 8se  8  Teim 
R.  416;  6  B.  Moo.  66 ;  3  Bro.  &  B.  4.  But  it  is  now  settled  not  to  be  a  gnwnd  Uk 
exonerating  the  bail.  Ashworth  v.  Ryal,  1  Bam.  &  Adol.  19.  And  a  yariance  betweeD 
the  ac  etiam  part  of  the  writ  and  the  declaration,  as  to  the  cause  of  action  where  the 
amount  is  above  4<)/.,  will  discharge  the  bail,  as  if  the  writ  bo  in  earn  and  the  deelaiation 
in  debt,  Leyett  y.  KibbleWhite,  6  Taunt  483,  viu  venA^  lb.,  or  the  writ  in  snunyatf, 
and  the  declaration  in  trover.  FetheringCon  v.  Gouldiog,  7  Term  R.  80;  Delaconrv* 
Read,  3  H.  Black.  378.  /6  Pell  v.  Gn&rg,  4  Cowen,  436;  Robeeon  v.  Thompson, 
4  Halsted,  97 ;  Bryan  v.  Bradley,  1  Taykn',  77.^  If  no  sum  whatever  bo  uoeited  in 
tho  at  eiiam  of  the  writ,  the  proceedings  will  bo  inogular.  Davison  v.  ^rsoC.  9  Bss^ 
306.1 

[Although  the  plaintiff  declare  in  an  inferior  court  in  debt  upon  a 
concessit  solvercy  and  the  cause  being  removed  into  B.  R.  be  dedam 
there  in  case,  yet  by  this  variance  he  doth  not  lose  the  bail,  for  it  is  the 
very  same  cause  of  action ;  for  if  he  declare  in  the  superior  court  in  tba 
former  way,  the  defendant  may  wage  his  lav,  which  he  cannot  do  in 
the  court  below. 

Gann  v.  Maekheniy,  1  Wils^YH.] 

If  A  arrests  B  in  an  action  of  20/.,  and  bail  is  put  in  thereto,  and  after* 
wards  A  delivers  two  declarations,  one  for  200L  and  another  for  SOOL, 

the  bail  shall  be  only  liable  for  the  200/. 

2  Show.  335,  pi.  345.  Resolved  on  motion;  bat  how  hr  the  bail  on  o  leiiiat  hav* 
been  holden  liable  in  otiier  actions  at  the  snit  of  the  same  or  other  persons,  vide  Cio.  Jma* 
440,  451;  Stile,  464;  2  Bid.  163;  8  lones.  1S8;  Mod.  16;  Comyns,  666,  pL  83a { 
2  Stra.  922;  2  Barnard.  K,  6. 44,  £It  is  now  settled  hj  rule  of  K.  5  G.  2,  that  ««when 
the  pkintiif  declares  for  or  recovers  s,  greater  sum  than  is  expressed  in  the  process  apon 
which  he  declares,  the  bail  shall  not  be  discharged ;  but  be  liable  for  so  much  as  is 
sworn  to,  and  endorsed  on  the  proeess,  or  for  any  leas  sum  which  the  plaintiiT  fin  sack 
action  shall  recover ;"  and  also,  by  sobseqaent  determinations,  for  the  eosts  of  the  oiWH 
nal  action.  Jackson  v.  Hassel,  DougL  330 ;  Peterken  v.  Sampson,  B.  R,  M.  24  G*  #  « 
Sheddon  v.  Cumea,  B.  R.  E.  29  G.  3.  See  Tidd's  Prac]  J  294,  (9th  edit.)|  ^  See  N. 
Haven  Bank  v.  Miles,  5  Conn.  Rep.  587,  where  it  was  held  that  bail  were  not  exonsmted 


BAIL  IN  CIVIL  CAUSES.  665 

(D)  ProMedingt  mgaimt  Bail,  and  how  tbty  ue  difcharged, 

Vy  a&  ameDdment  to  the  doelaration  incrraaioff  tiie  amoant  of  damages,  hat  that  they 
were  liable  to  the  extent  of  the  penalty  if  the  judsment  were  for  so  much.  S.  P.,  Wright 
T.  Bronawell,  3  Verm.  Rep.  435.  If  the  plaintiff  file  new  counts  for  a  different  cause 
of  action,  and  judgment  be  rendered  upon  the  new  counts,  the  bail  are  discharged. 
Willis  ▼.  Crooker,  16  Mass.  Rep.  d04.  See  Blan  t.  Parker,  17  Mass.  Rep.  591 ;  Hill 
T.  Hunnewell,  18  Mass.  Rep.  19S;  Miller  t.  Clark,  8  Picker.  419.  gf 

A  brought  a  bill  of  Middlesex,  with  an  ac  etiam  for  40/.,  and  recovered 
100/.;  and  the  court, held,  that  the  bail  should  not  be  liable  for  more 
than  the  ac  eiiam,  which  was  the  measure  of  bis  undertaking :  and  per 
Holt,  C.  J. — He  is  not  liable  at  all ;  for  his  recognisance  is  to  answer  the 
condemnation,  and  since  that  cannot  be,  he  is  bomid  to  nothmg ;  and 
Clerk,  secondary,  affirmed,  that  there  was  a  rule  of  court,  that  where 
the  plaintiff  recovers  a  greater  sum  than  is  laid  in  the  action,  the  bail 
shall  not  be  chargeable  in  ista  aciione.  ^ 

Silk.  109,  pi.  16,  now  otherwise,  vide  nijvrd.  /S  Where  the  cause  of  action  is  laid  in 
the  declaration  different  from  the  ae  etiam,  the  bail  will  be  exonerated,  Pell  v.  Grigg, 
4  Cowen,  496;  but  the  ae  eiiam  may  he  amended.    Blue  t.  Stout,  3  Cowen,  354.  gr 

^  The  bail  will  be  discharged  if  the  writ  be  altered  from  debt  to  case, 
or  when  the  plaintiff  declares  in  a  different  cause  of  action  from  that  in 
which  the  bail  is  taken. 

Brfan  t.  Bradley,  1  Taylor,  77 ;  West  y.  Ralledge,  4  Dev.  40 ;  Morrell  v.  Halbert, 
1  Bailey,  838;  Waples  tw  Denickson,  1  Harring.  134. 

When  the  bail  is  given  for  one  cause  of  action,  and  the  plaintiff  de- 
clares on  that  and  another  cause,  the  bail  may  take  advantage  of  the 
fiict  that  the  verdict  was  given  on  the  second  cause  of  action. 

Woodfolk  ▼.  Leslie,  S  N.  &  M.  686.  aT 

4.  What  Drfeet  or  Irregularity  may  be  amended. 

If  bail  in  debt  is  entered  in  this  manner,  viz,  subpcsnd  execuiionis  in 
claudications  exeeutioniay  where  it  ought  to  have  been  sub  panA  con* 
demnatiani8f{a)  yet  it  shall  stand  as  well  for  the  judgment  as  for  the 
execution :  adjudged  upon  a  writ  of  error ;  and  it  was  ordered  to  be 
amended,  and  made  sub  pani  execuiionis  jtuHcU,  as  well  bb  for  the 
execution. 

Cro.  Jac.  372.  (a)  For  bail  cannot  be  taken  for  part,  nix.  the  execution  and  not  the 
judgment,  no  more  than  for  part  of  the  debt  Bulstr.  107.  ^d  Misnomer  of  the  defendant 
in  rail-piece  amended.     1  B.  &  P.  31.gr 

If  two  are  arrested  on  a  latitat,  and  one  puts  in  bail  in  Michaelmas 
term,  and  the  other  of  the  term  subsequent,  the  court  will  allow  the  bail 
put  in  of  the  Michaelmas  term  to  be  filed  as  put  in  of  the  subsequent 
tenn ;  for  otherwise  it  would  be  error  to  proceed  in  a  joint  action  on 
bail  put  in  at  different  terms. 

Lttloh.  189.    So  mled  on  motion.    Vide  Oro.  EUs.  469. 

If  a  ivrit  be  taken  out  in  the  name  of  A,  and  the  officer  takes  a  bail* 
bond  to  appear  at  the  suit  of  B,  and  after  there  is  a  reddidit  se^  by  the 
same  name ;  though  this  be  vitium  scriptoris  in  not  making  the  bail- 
bond  according  to  the  writ,  yet  it  cannot  be  amended,  for  the  bail  must 
be  according  to  the  bail-bond,  and  not  according  to  the  writ 

6  Mod.  399 ;  per  ewr.  Bamardiston  and  Vio.  Middlesex,  vide  tit.  Amendment. 

{D)  Of  the  Proeeedings  ag^ainst  the  Bail,  and  what  Matters  they  may  plead  in  Aefr 

Discharge* 

Thk   act  of  the  court  in  deUvering  the  defendant  to  bail  being  of 
reo^id,  entitles  the  plaintiff  to  a  9cire  faoiasj  when  it  appears  thai  the 

3B 
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defendant  has  not  satisfied  the  judgment;  a  capias  (a)  must  theiefoie 
be  returned  against  the  principal,  before  the  scire  faciei  is  to  issue 
against  the  bail. 

(a)  Roll.  Abr.  308,  333;  Moor.  433;  Cro.  Elis.  697;  Goldsb.  174.  Bvt  this  is  re- 
solved  and  admitted  in  so  manv  books,  that  it  seems  needless  to  cite  them.  Vide  1  Ler. 
235.  That  it  must  issue  and  be  returned,  but  may  be  filed  at  any  time  after ; — and  that 
it  must  be  awarded  within  the  year,  else  not  till  a  tare  faeiaa  against  the  principal.—* 

2  Jones,  96.     ^Adjoined.) And  note^  that  every  capttu  ad  natt^aUendum  to  warrant  a 

teirefadoB  against  bail,  must  have  seven  days  at  the  least  exclusive  betwixt  the  iak 
and  the  return  thereof;  and  every  such  eapioM  is  to  be  delivered  and  left  with  the  sheriff 
to  whom  it  is  directed,  four  days  exclusive  at  least  before  the  return,  ]  and  they  most  be 
the  last  four  days  before  the  return.    Cock  v.  Brockhurst,  13  East,  588;  and  Sanday 
is  not  reckoned,  though  the  last  day.     Howard  v.  Smith,  1  Bam.  &  Aid.  528 ;  FuneU 
V.  Smith,  7  Bam.  &  C.  693 ;  and  see  2  Chitt  R.  102;  6  Maule  &  S.  323.  ||     Vide 
2  Salk.  602,  pi.  12;  2  Ld.  Raym.  Ilf6.    That  there  ought  to  be  eight  days  between 
the  tette  and  return.    ^See  3  Gaines'  Rep.  322;  3  Johns.  Rep.  246.  gf    FA  oastaa  tested 
the  term  prior  to  that  in  which  judgment  is  signed  against  the  principal,  will  not  wa^ 
rant  proceedings  against  the  bail.    1  H.  Black.  R.  74.    The  cama»  against  the  piindpsi 
is  now  considered  as  little  more  than  matter  of  form,  and  chiefly  intended  to  intimate  to 
the  bail  in  what  species  of  execution  the  plaintiff  means  to  proceed ;  and  &e  leaving  it 
in  the  sheriff's  office,  being  a  notice  to  the  bail  that  the  plaintiff  will  proceed  against 
the  person  of  the  defendant,  it  is  incumbent  on  the  bail  to  search  there  for  it:  and  the 
court  will  not  enter  into  an  examination  by  affidavit,  whether  the  at.  m.  was  actnally 
returned,  or  such  return  actually  filed,  b^ore  the  issuing  of  the  setre  /ae»at  against  the 
bail :  for  though  the  bail  plead  to  the  8ctrefacia$  that  no  ca,  ta,  was  returned  and  filed 
before  the  teste  of  the  icirefacioB^  such  return  may  be  filed  at  any  time  before  putting  m 
a  replication.     3  Burr.  1360.]     /6See  3  Johns.  Kep.  514;  3  Conn.  Rep.  84;  8  Conn. 
Rep.  381 ;   1  Vermont  Rep.  276;  6  Johns.  Rep.  97.  g'    IThe  sheriff  maj  xetun  imii 
e$t  invenitu,  though  he  knows  where  the  defendant  is ;  but  not  if  he  has  him  in  actual 
custody  at  another  suit,  or  on  a  criminal  charge.     Burks  v.  Main,  16  East,  2;  Foreyth 
V.  Marriot,  1  New  R.  251 ;  Ward  v.  Brunfit,  2  Maule  &  8.  238 ;  and  see  Dndlow  v. 
Watchom,  16  East,  39.  ||     /g  Collins  v.  Cook,  4  Day's  Cases,  1.     If  the  plaintiff  be 
guilty  of  fraud  in  procuring  a  non  est  inventus  to  be  retmmed,  the  bail  may  plead  it  in 
bar.    Stevens  v.  Bigelow,  12  Mass.  Rep.  434 ;  Winchell  v.  Stiles,  15  Mass.  Rep.  830.  gT 

II  And  where  a  capias  ad  sat.  was  lodged,  and  returned  non  est  in- 
ventusy  and  proceedings  were  had  against  the  bail,  but  they  surrendered 
in  time,  and  the  defendant  was  then  bailed  again  and  discbai^d,  the 
court  held,  that  a  fresh  ca.  sa.  was  necessary,  in  order  to  proceed  against 
the  last  bail. 

Thackray  v.  Harris,  1  Bam.  &  Aid.  212. 

^  It  is  not  a  valid  defence  to  a  scire  facias  against  bail,  that  the  court 
had  not  jurisdiction  of  the  original  action,  unless  perhaps  the  want  of 
jurisdiction  appears  on  the  record. 

Hall  V.  Young,  3  Picker.  80. 0 

As  a  writ  of  error  is  a  stay  of  all  further  proceedings,  the  plaintifT 
below  cannot  afterwards  sue  out  a  ca.  sa.  in  order  to  proceed  against 
the  bail 

Dudley  v.  Stokes,  2  Black.  R.  1183 ;  Miller  v.  Newbald,  1  East,  662. 

And  the  bail  may  plead  that  a  writ  of  error  was  sued  out  after  ibe 
issuing  and  before  the  return  of  the  ca.  sa. 

Sprang  v.  Monprivatt,  11  East,  316 ;  Sampson  v.  Brown,  2  East,  439. 

Where  the  writ  of  error  is  not  allowed  till  after  the  return  of  the  ca» 
sa.y  the  bail  may  be  sued  pending  the  writ,  unless  an  order  of  the  comt 
to  the  contrary  has  been  obtained. 

1  Anstr.  176 ;  Foir.  25.  | 

Bat  though  on  the  return  of  the  capias  the  plaintiff  is  entitled  U>  a 
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scire  facias^  and  the  recognisance  in  strictness  is  forfeited,  yet  if  the 
defendant  render  himself  at  any  time  before,  or  on  the  day  of  the  return 
of  the  second  scire  facias  against  the  bail  where  two  nihils  are  returned, 
or  on  or  before  the  day  of  the  return  of  the  first  mre  facias,  {a)  where 
a  scire  feci  is  returned,  sedente  curi&y  and  notice  of  such  render  be  given 
to  the  plaintiff  or  his  attorney,  the  bail  shall  be  discharged. 

Salk.  101,  pi.  13.  [It  was  anciently  the  course  of  the  court  not  to  allow  a  render 
after  the  return  of  non  est  ifwerUus  to  a  etqnat  ad  satiafaeUndum.  Cro.  Eliz.  738.  But 
a  great  mischief  resulted  from  this  practice ;  for  the  plaintiff  would  sue  out  a  capias^  re- 
turnable the  next  day,  so  that  the  bail  had  little  or  no  time  to  bring  in  the  body.  1  Ld. 
Raym.  157.  To  remedy  this,  the  judges  indulged  the  bail  so  far  as  to  permit  them  to 
render  the  body,  upon  the  return  of  the  first  adrefadasj  if  the  eapioB  were  returnable  de 
dU  in  diem.  Cro.  Eliz.  618, 738 ;  but  if  it  were  returnable  the  next  term,  the  bail  were 
strictly  holden  to  render  the  principal  by  the  return  of  it.  lb.  Popham,  G.  J.,  extended 
this  indulgence  still  father ;  and  permiUed  the  bail  to  render  any  time  before  the  return 
of  the  second  jctre/octof,  or  upon  the  return,  $edenU  curiA,  Cro.  Jac.  109.  This  prac- 
tice, however,  appears  to  have  been  disallowed  by  Lord  Coke.  Mo.  850 ;  3  Bulstr.  183, 
S.  C.  But  it  was  soon  after  reyived  by  Croke,  J.,  and  is  now  fully  established.  W. 
Jon.  139 ;  Sty.  Rep.  324 ;  8  Mod.  33.  Before  the  return  of  the  capiat  ad  taiirfaeiendum. 
Hie  render  is  a  matter  of  right,  and  may  be  pleaded.  1  Ld.  Raym.  156.  But  afterwards 
it  is  allowed  by  the  grace  and  fiivour  of  the  court,  and  not  ex  debitojutiitim  ,•  for  the  con- 
dition of  the  recognisance  is  broken  upon  the  return  of  nan  e»t  inventut  to  the  capias,  R« 
T.  1  Ann.  Reg. ;  3  Ld.  Raym.  731,  and  therefore  a  subsequent  render  cannot  be  pleaded. 
Kreley  t.  Medley,  M.  34  6. 3,  Barnes,  106 ;  though,  if  made  in  time,  the  bail  may  be 
leltered  by  motion.  But  if  the  plsdntiff,  upon  the  return  of  non  est  inventus  to  the  ca,  ta., 
pfooeed  against  the  bail,  and  deliver  a  declaration  conditionally;  the  court  will  not  stay 
proceedings  against  the  bail  on  their  paying  the  debt  and  costs  in  the  original  action 
ofify,  but  will  oblige  them  to  pay  the  costs  of  the  second  action,  although  they  have 
tendered  the  ori^nal  damages  and  costs  before  the  end  of  eight  days  from  the  return  of 
the  ea.  so.,  withm  which  time,  by  the  practice  of  the  court,  they  might  have  discharered 
themaeWes  by  surrendering  the  principal.  Perigal  v.  Mellish,  5  Term  R.  363.]  (a)  How 
it  is  to  be  returned,  and  how  many  davs  there  must  be  between  the  ieaU  and  return,  vide 
Cro.  Eliz.  738 ;  3  Salk.  599,  pi.  7,  and  tit.  Scire  Fadaa.  {Vf  here  scire  feci  is  returned, 
it  is  sufficient  to  fix  the  bail  if  they  were  summoned  before  the  rising  oi  the  court  on  the 
return  day.  1  East,  86,  Clarke  v.  Bradshaw.  See  4  East,  313.}  g  Petersdorf  on  Bail, 
356 ;  Tidd,  383,  (9th  edit.)  g 

If  an  action  of  debt  be  brought  on  the  recognisance,  and  the  defendant 
render  himself  in  custody  within  eight  days  in  full  term  after  the  day  of 
the  return  of  the  process  against  the  bail,  they  shall  be  discharged. 

9  Roll.  Abr.  600,  897 ;  Jones,  39 ;  Winch.  61, 63 ;  Godb.  354 ;  Raym.  14 ;  3  Show. 
77;  Salk.  101,  pi.  13;  3 Salk. 600, pi.  10;  Carth.515;  6Mod.l33;  8Mod.340;  Ld. 
Raym.  731 ;  3  Salk.  56,  pi.  8 ;  /3 1  Johns.  Cas.  339, 334,  and  the  exoneretur  may  be  en- 
tered after  that  time.  lb.    The  court  will  order  it  to  be  entered,  though  the  bail  are 
indemnified  Mr  their  principal.  3  Johns.  Rep.  101 ;  Olcott  v.  Lilly,  4  Johns.  Rep.  407; 
Rathbone  ▼.  Warren,  lb.  310.  In  Pennsylvania  special  bail  has  until  the  qtiarto  die  post 
the  retam  of  the  scire  facias  to  surrender  the  principal.   And  if  the  principal  be  in  court 
ivithin  the  four  days,  ready  to  be  surrendered,  and  the  court  hold  the  matter  under  advise- 
ment, be  may  be  surrendered  when  the  rule  is  made  absolute,  though  after  the  four  days. 
Id'Clurg  v.  Bowers,  9  S.  &  R.  34.  See  Bog^  v.  Teackle,  5  Binn.  333.    In  North  Caro- 
lina, surrender  of  the  principal  by  the  bail  at  any  time  before  final  judffment  on  the 
^dre facias  discharges  the  bail,    reace  v.  Person,  1  Murphy,  188.    In  Indiana  the  rule 
SB  the  same  as  in  England.  Lewis  v.  Brackenridge,  1  Blackford,  330.  In  Massachusetts, 
Ohambers  v.  Noyes,  3  Mass.  485 ;  and  New  Hampshire,  Hamilton  v.  Dunklee,  1  N. 
H.  Rep.  173,  bail  are  not  fixed  until  judgment  against  them  on  a  scire  facias^  unless  the 

Srincipal  die  after  a  return  of  non  est  on  a  ca,  sa.  against  him.  ^     ||  An  intervening 
londay  is  reckoned  a  day.    14  East,  557.  ||     /d9  Johns.  Rep.  84.    See  5  Cowen,  430 ; 
1   Miles,  159.8^ 

If  the  defendant  dies  (6)  before  the  return  (c)  of  a  capias  ad  satis- 
^/hciendum  against  him,  his  bail  pleading  the  same  may  be  discharged 
BoU.  Abr.  336;  Jones,  39;  Cro.  Jao.  97 ;  Moor,  433,  pi.  607,  775,  pi.  1073;  Popb. 
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186 ;  Hut  47  \  Stile,  334.    (6)  They  may  plead  that  the  principal  died  hefore  any 

judgment  against  him,  becaase  they  cannot  have  a  writ  of  error  to  reverse  that  jnd^ 
ment  Cro.  £liz.  199,  adjudged.  But  2  Leon.  101,  the  whole  court,  except  ^'ray, 
inclined  otherwise.  And  vide  Godb.  377;  Roll.  Abr.  742;  /@  Arthur  v.  Antonio,  1  N. 
ic  M.  851.  gf  (c)  But  if  he  dies  alter  the  retam  of  the  capiat,  this  will  not  excuse  the 
bail.  Roll.  Abr.  336 ;  Barnes,  106 ;  3  Wils.  67 ;  6  Term  R.  363 ;  g  6  Term  R.  984.| 
/i  Hamilton  v.  Dunkle,  Adams,  N.  H.  Rep.  172 ;  Goodwin  v.  Smith,  4  N.  H.  Rep.  30; 
Rice  V.  Gaines,  8  Mass.  Rep.  490;  Walker  v.  Haskell,  11  Mass.  Rep.  177;  Harring^ 
ton  V.  Dannie,  13  Mass.  Rep.  93;  Bradford  v.  Earl,  4  Picker.  120;  Davidson  v.  Tay- 
lor, 12  Wheat,  604;  Arthur  v.  Antonio,  1  Nott  ft  MK).  251;  White  v.  Cnmmms, 
1  Tennessee  Rep.  224 ;  M^Glelland  v.  Ghambers,  1  Bibb,  366 ;  lb.  576 ;  Gordon  v. 
Leipman,  3  M*Gofd,  49 ;  Bank  v.  Pollock,  I  Ghio  Rep.  28.  And  a  plea  that  the  prin- 
cipal on  ^e  first  day  of  the  term  when  judgment  was  rendered  against  him  became  sick 
and  80  remained  until  after  the  return  day  of  the  execution,  so  that  he  could  not  have 
been  removed  without  manifest  daneer  of  his  life,  and  after  the  return  day  died,  was 
held  bad.  Goodwin  v.  Smith,  4  N.  H.  Rep.  29.  But  see  Thomas  v.  Bulkley,  5  Gowen, 
S5,  eorUrd,^  And  where  the  defendant  pleaded  that  the  principal  died  before  the  adn 
faeioi  brought,  and  without  more,  it  was  adjudged  no  good  plea.  Gro.  Jac.  165; 
Hutt.  47. 


As  the  courts  will  not  discharge  a  defendant  on.  the  ground  of  in^ 
sanity,  so  they  will  not  exonerate  ti^e  bail  on  that  ground. 

Ibbotson  V.  Lord  Galway,  6  Term  R.  133  ;g  /dBoweibank  v.  Payne,  S  Wash.  G.  C. 
Rep.  464. 0r 

.  ^It  is  no  cause  for  exonerating  bail  that  the  principal  is  imprisoned 
on  conviction  for  a  crime,  unless  it  be  for  life,  or  a  long  term,  in  another 
state,  (a)  But  if  the  principal  be  then  imprisoned  for  debt,  time  will  be 
extended  to  his  bail  to  surrender  him  after  he  shall  have  been  en- 
larged, {b) 

(a)  Phenix  Fire  Insurance  Gompany  v.  Mowatt,  6  Gowen,  699.  (6)  People  v.  New 
York  Gommon  Pleas,  2  Wend.  263. 

In  Massachusetts,  by  the  provisions  of  the  statute  of  1817,  when  the 
defendant  is  committed  on  a  criminal  charge,  in  the  jail  of  the  county 
where  the  action  is  pending,  the  bail  may  discha^  themselves  by  leav^ 
ing  a  copy  of  the  original  writ,  &c.,  with  the  jailer,  and  giving  notice  ta 
the  creditor. 

Bigelow  V.  Johnson,  16  Mass*  216. 

In  North  Carolina,  when  it  is  unlawful  for  the  principal  to  come  into 
the  state,  or,  when  he  is  imprisoned  abroad  for  a  criminal  offence,  Ae 
court,  may,  in  its  discretion,  relieve  the  bail ;  but  not  when  he  is  impri* 
soned  for  debt. 

Cranberry  v.  Pool,  3  Dev.  167.  gf 

If  A,  as  bail,  enters  into  a  recognisance  that  B  upon  eight  days'  wain* 
ing  comparebii  to  any  action  that  shall  be  brought  by  C,  neenon  that 
if  B  shall  be  condemned  in  the  said  action,  and  does  not  pay,  &c.,  that 
then  he  will  answer  the  condemnation,  and  C  does  bring  an  action 
against  B,  and  he  is  condemned  and  does  not  pay,  &c. ;  in  debt  upon 
this  recognisance,  it  must  be  averred  that  he  gave  B  eight  days'  warn- 
ing to  appear,  &c.,  for  A  is  bound  only  to  answer  the  condemnation  in 
such  action  upon  which  eight  days'  warning  was  given,  for  that  is  the 
foundation  of  the  whole ;  and  there  is  no  reason  that  B,  by  his  volun- 
tary appearance  without  warning,  should  prejudice  his  bail 

Gro.  Jac.  45,  and  Yelv.  62,  S.  G.,  by  three  judges  against  two  in  both  books, 
the  plautiff  aecoidingly  discontiBned  us  actioii. 

If  a  defendant  gives  judgment  with  a  stay  of  execution  until  a 
tain  day,  the  plaintiff  may,  notwithstanding  such  stay  of  execution,  sue 
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forth  a  capias  ad  satisfaciendum  to  the  sheriff  of  the  county  where  the 
action  is  laid,  and  returnable  before  the  day,  to  make  out  a  testatum 
against  the  defendant ;  but  no  such  capias  ad  satisfaciendum  shall  be 
sued  forth  to  warrant  a  scire  facias  against  the  bail,  (a)  because  it  is  to 
the  prejudice  of  a  third  person. 

(a)  Where  there  was  a  contriyance  between  the  plaintiff  and  the  principal  to  free  and 
diwharge  the  principal,  and  to  charge  the  bail,  vide  Bulstr.  43.  fi  6ail  cannot  take  ad- 
▼aniage  of  the  ca.  aa,  in  the  original  action  haTinff  issued  after  a  year  and  day  without 
z$dnf 00108.  Gillespie  v.  White,  16  Johns.  Kep.  117.  Nor  that  the  ea.  ta,  was 
issned  without  a  Ji.fa.    Ibid,  gr 

If  the  plaintiff  ||in  C.  B.||  does  not  declare  against  the  principal  within 
two  terms  after  bail  put  in,  the  bail  will  be  discharged,  as  likewise  the 
principal  on  filing  common  bail 

Cro.  Jac.  620;  Salk.  98,  pi.  5,  99;  Comb.  295;  ||Sykes  y.  Bauwens,  2  New  IL 
404.  In  K.  B.  though  a  non  pro$  may  be  signed  if  the  plaintiff  do  not  declare  in  two 
terms,  yet  if  it  is  not  signed,  the  plaintiff  has  a  year  to  declare  in.  2  Term  R.  112; 
3  Bam.  &  A.  272.||  /Sin  Massachusetts,  bail  are  discharged,  unless  a  tci.fa.  be  served 
OD  them  within  a  year  af^r  the  rendition  of  the  jndflrment  against  the  principal.  Rice 
▼.  Games,  8  Mass.  490;  Champion  ▼.  Noyes,  2  Mass.  485,  S.  P. ;  Howard  t.  MiUer, 
l,Root,  428.  ff 

But  if  after  bail  put  in,  and  before  the  plaintiff  hath  declared,  the 
defendant  obtains  an  injunction,  and  this  is  continued  for  several  terms, 
and  after  dissolved,  and  the  plaintiff  soon  after  declares  and  gets  judg- 
ment, and  brings  a  scire  facias  against  the  bail,  they  cannot  plead  that 
no  declaration  was  delivered  or  filed  against  the  principal  within  two 
terms  after  the  action  commenced  and  bail  entered,  for  there  was  no 
default  in  the  plaintiff  that  he  did  not  declare  sooner. 

3  Mod.  274,  adjudged  between  Doe  and  Dawson;  8  Mod.  315,  316;  3  Will.  R.  36. 
|6An  injunction  to  stay  proceedings  against  the  principal,  stays  all  proceedings  against 
tbe  special  bail.    Webster  ▼.  Chew,  3  Har.  &  M«H.  122.  ^ 

They  are  also  discharged  where  the  defendant  is  made  a  peer  of  the 
realm,  (6)  or  member  of  the  House  of  Conunons;(c)  or  where  he 
becomes  bankrupt,  (d)  and  obtains  his  certificate  at  any  time  pending 
the  action,  and  before  the  bail  are  fixed :  secUs,  if  not  till  after  they  are 
fixed.  '  And  in  any  of  these  cases,  the  court,  on  motion,  will  order  an 
exoneretur  to  be  entered  on  the  bail-piece. 

(&)  Trinder  y.  Sbirley,  Dougl.  45.    (c)  Langridge  v.  Flood,  H.  26  6. 3.    {d)  Wool- 
ley  V.  Cobbe,  1  Burr.  244;  Cockerill  v.  Ouston,  lb.  436;  Martin  ▼.  O'Hara,  Cowp. 
893 ;  I  Mannin  v.  Partridge,  14  East,  598 ;  Harmer  ▼.  Hagger,  1  Bam.  &  A.  332 ; 
Stapleton  t.  Macbar,  7  Taunt  589 ;  Johnson  y.  Lindsay,  1  Bam.  &  C.  247.    It  seems 
tirat  tbe  bankruptcy  and  certificate  of  the  principal  cannot  be  pleaded  by  the  bail,  but 
relief  will  be  had  on  motion,  since  tbe  bail  may  surrender.    Donelly  y.  Dunn,  1  Bos. 
&  Pull.  448.11    )SSee  2  Mass.  Rep.  481 ;  13  IVlass.  Rep.  93.    An  exoneretur  will  be 
ordered  on  payment  of  costs,  though  the  motion  is  not  made  until  after  the  bail  are  fixed. 
1  Caines*  Kep.  9 ;  4  Johns.  Rep.  407.     When  the  defendant  neglected  to  ayail  himself 
€i  his  discharge  under  the  insolyent  act,  but  allowed  judgment  to  be  perfected  against 
him,  the  court  refused  to  order  an  exoneretur.    Mechanics  Bank  y.  Hazard,  9  Johns. 
Rep.  392 ;  Post  y.  Riley,  18  Johns.  Rep.  54.    See  Franklin  y.  Thurber,  1  Cowen,  427 ; 
Campbell  v.  Palmer,  6  Cowen,  596.  g^ 

pf  a  creditor  having  obtained  judgment  proves  his  debt  under  the 
commission,  and  then  proceeds  against  the  bail,  they  are  entitled  to  be 
discharged,  for  he  could  not  in  such  case  take  the  banJcrupt  in  execution. 
langingr  y.  Comyn,  2  Taunt.  246. 

And  if  the  defendant  is  discharged  under  the  insolvent  act,  before  the 
Voi^  I.— 72  3  B  3 
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iime  when  the  bail  are  fixed,  the  bail  are  entitled  to  an  exonereiur,  in 
the  same  way  as  if  their  principal  is  bankrupt 

T.  firuoe,  2  Gfaitt  R.  106 ;  ^69  Johns.  Rep.  994;  1  BlaekCbid,  119.^    And  aee 

8  East,  433. 

If  the  defendant  is  sent  abroad  under  an  alien  act,  die  bail  are  en- 
titled to  their  discharge,  since  it  lias  become  impossible  to  render  him, 
and  this  without  fault  of  the  baiL 

Mejrick  ▼.  Yaucher,  6  Term  R.  50.  /i  When  the  principal  has  been  disebaiged  under 
the  bankrupt  or  insoWent  laws,  before  the  bail  are  fixed,  they  are  entitled  to  an  extmf 
retur  without  a  surrender.  Seaman  ▼.  Drake,  1  Caines,  9 ;  Kane  t.  Ingraham,  9  Johns. 
Cas.  403 ;  Payaon  v.  Payson,  1  Mass.  999 ;  Champion  t.  Noyea,  9  Mass.  481 ;  Saun- 
ders T.  Babo,  9  Bailey,  499 ;  M'Causeland  t.  Waller,  1  Hair.  &  J.  166;  Harriaon  r. 
Young,  1  Harr.  &  J.  109;  M'King  v.  Marshal,  1  Harr.  &  J.  101 ;  Bailey  t.  Seal's 
Bail,  1  Barring.  367 ;  M'GJesney  v.  M*Lear,  1  Harr.  466.  See  Rowland  t.  Steren- 
flon,  1  Halst.  149;  Richmond  ▼.  De  Young,  3  Gill  &  Johns.  64.  But  in  the  Ciicuit 
Court  of  the  United  States,  the  discharge  of  the  principal  under  the  state  inaolTent  laws 
must  be  pleaded  by  the  bail.  Hayton  v.  Wilkmson,  1  Hairs  Amer.  Law  Jouin.  960; 
4  Wash.  C.  C.  R.  317,  494;  Pet.  C.  C.  R.  484.gr 

But  an  exoneretur  will  not  be  entered  while  die  defendant  oontinues 
in  this  country,  on  the  ground  that  he  is  in  custody,  and  on  the  ere  of 
being  sent  away  under  the  alien  act. 

Fdkwa  ▼.  Critieo,  13  East,  457.| 

[Where  the  defendant  is  under  sentence  of  transportation,  the  court 
will  permit  an  exoneretur  to  be  entered  on  the  bail-piece.  An  applica- 
tion for  a  habeas  corpus  to  bring  up  a  defendant  under  sentence  of  trans- 
portation who  was  on  board  a  ship  in  the  river  Thames  just  ready  to 
sail,  in  order  that  he  might  be  surrendered  in  discharge  of  his  bail,  has 
indeed  been  rejected ;  but  that  was  merely  on  account  of  the  inconve- 
nience of  bringing  up  the  defendant  at  that  period :  and  \viiere  a  de- 
fendant was  confined  under  a  charge  of  felony,  the  court  felt  no  diffi- 
culty in  granting  a  habeas  corpus  to  bring  him  up  for  this  purpose, 
though  it  was  urged  that  the  bail  were  indemnified.  But  the  bail  aie 
not  at  liberty  to  make  such  an  application  till  they  have  justified. 

Wood  T.  Mitchell,  6  Term  R.  347 ;  Fowler  ▼.  Dunn,  4  Burr.  2034 ;  Sharp  t.  ^lerifl; 
7  Term  R.  S36 ;  Daniel  y.  Thompson,  15  East,  78.1  J^ln  Yennont  it  has  been  hM 
that  bail  are  entitled  to  a  discharge  if  the  principal  be  confined  in  the  state  prison  of 
another  state  previous  to  the  time  of  their  becoming  fixed.  Hall  ▼.  Steams,  Biajton^a 
Rep.  35.  6o  in  New  York.  ^  Loflen  t.  Fowler,  18  Johns.  Rep.  335.  It  seems  that  in 
Massaehusetts,  if  the  princtp'al  be  confined  in  the  %tate  prison,  the  bail  may  have  a 
habeas  corpus  and  surrender  him.  Bigelow  ▼.  Johnson,  16  Masa.  Rep.  218.  So  m 
New  York.  Bignell  y.  Forrest,  3  Johns.  Rep.  482 ;  Phcenix  Co.  v.  Mowatt,  6  Covcb, 
699.  And  if  the  defendant  be  in  confiEement  in  another  state  as  a  debtor,  the  proceed- 
ings will  be  stayed  and  tiaie  given  to  surrender  him  a^r  his  liberation.  2  W*end.  863. 
See  Dixon  v.  Vanezaia,  1  M'Cord,  373.  ^f 

II  And  where  a  seaman  was  arrested  and  gave  bail,  and  afterwards, 
without  collusion,  was  impressed  into  his  majesty's  service  under  the 
32  G.  3,  c.  33,  §  22,  the  court  held,  that  under  the  equity  of  that  statute 
the  bail  were  entitled  to  an  exoneretur^  on  an  affidavit  that  they  were 
not  indemnified.  But  if  the  bail  in  such  case  permit  the  plaintiff  to 
proceed  to  judgment  against  them,  they  will  not  be  relieved. 

.  Robertson  v.  Patterson,  7  East,  R.  406 ;  Bryan  t.  Woodward,  4  Tannt.  557.     0  Bafl 
are  not  discharged  by  the  enlistment  of  the  principal  into  the  army.  Say  ward  y.  Cobsbi 
11  Mass.  Rep.  146.    Bail  for  a  female  in  an  action  on  a  contract  are  entitled  to  aa  «»- 
anerdur^  sines  the  statute  exempting  females  fiom  impiisonment.    Duham  ir.  lln> 
oomber,  5  Wend.  113.gr 


BAIL  in   CIVIL   CAUSES.  471 

(I>)  ProeeediDgs  ageinst  Bail,  and  how  diey  are  diaeharged. 

The  feiet  of  the  defendant  being  in  custody  under  an  extent  at  the 
suit  of  the  crown,  and  therefore  incapable  of  being  rendered  without 
consent  of  the  crown,  is  not  a  ground  for  an  exoneretur  of  the  bail,, 
since  he  may  pay  the  crown  debt  and  be  discharged ;  and  the  court  will 
only  allow  an  exonereiur  where  the  principal  is  placed  irrevocably  out 
of  the  reach  of  the  bail,  so  that  there,  is  no  possibility  of  their  render- 
ing him. 

HodgaoB  T.  Temple,  5  TaiinU  503 ;  1  Manlu  166,  S.  C.|| 

J  S  acted  as  attorney  for  the  plaintiff  in  the  original  action,  and  after 
judgment  in  that  action  took  out  a  scire  facias^  and  proceeded  to  judg- 
ment against  the  bail  without  any  new  or  second  warrant ;  on  a  writ 
of  error,  as  well  of  the  principal  juc^ment  as  upon  that  against  the  bail, 
the  court  held,  that  any  body  might  have  taken  out  the  scire  facias ; 
but  as  to  the  further  proceedings  they  were  irregular,  the  attorney's  au- 
thority determining  with  the  first  judgment;  and  therefore,  they  re* 
Tersed  the  judgment 
Sakk.  89,  pi.  11. 

^  Where  the  bail  has  paid  the  debt  and  the  pnncipal  has  paid  nothing, 
the  court  will  not,  at  the  instance  of  the  principal  and  against  the  wish 
of  the  bail,  order  an  exoneretur  before  the  principal  has  been  taken. 

I  Binn.  497,  Ketland  v.  Medford.gr    • 

If  judgment  be  given  against  the  principal,  and  after,  upon  a  scire 
facias  against  the  bail,  judgment  be  also  given  against  them,  these 
judgments  are  several,  and  they  shall  not  join  in  a  writ  of  error,  no 
more  than  tenant  for  life,  and  he  in  reversion,  or  the  tenant  and  vouchee 
may  join. 

Cro.  Car.  300;  Jonea,  325;  Godb.  440,  S.  C,  adjadg^ed  between  Lancaater  and  Key- 
leifh;  Hob.  73;  Cro.  Jac.  384;  Roll.  Rep.  394;  Cro.  Car.  408,574;  Jonea,  360; 
BiSatr.  135 ;  Lit  Rep.  93;  Lev.  137. 

If  the  condition  of  a  recognisance  be,  that  the  principal  shall  surrender 
himself,  or  pay  the  money ;  and  the  breach  assigned  be,  that  he  hath 
not  surrendered  himself;  this  is  naught,  for  he  might  have  paid  tha 
money,  (<r)  and  then  the  condition  is  not  broken. 

Skin,  too,  pL  16,  adjudged,  (a)  Where  the  bail  may  plead  payment  by  the  principal, 
and  how  such  plea  is  to  be  pleaded,  yide  Roll.  Abr.  335,  336;  3  Lev.  313;  Cro.  Elii. 
833 ;  Stile,  384 ;  3  Leon.  313 ;  Cro.  Eliz.  133.*  Where  a  release  to  the  principal  dis- 
chaiveB  the  baiK  Roll.  Abr.  336. 

*  The  bail  pleaded  in  tdre  fadaa^  upon  the  recogrnisanee,  payment  hj  the  principal, 
before  the  return  of  the  second  tdrtfacitu ;  and  the  plead  held  bad ;  for  in  stnctness  of 
law  the  reoognisanee  was  forfeited,  by  auing  out  the  first  tcirefaeias.  1  Ld.  Raym.  157. 
In  such  case,  if  the  payment  had  been  really  made,  the  bail  should  have  moved  to  stay 
prooeedingB,  oa  payment  of  costs  incurred  against  them  before  the  payment.  ||  But  see 
4  Asm*'  c*  16^  i  13,  enaoted  sinoe  the  above  case.|l  fi  Mechanics'  Bank  v.  Hazard, 
d  Jolua.  Rep.  393 ;  Wattles  v.  Laird,  lb.  337.  ^f 

II  So,  where  in  scire  facias  to  have  execution  against  J  B  and  6  E, 
£ar  damages  and  costs  recovered  against  J  B  on  a  recognisance  condi- 
tioned^ kf  J  B  aod  &  K  should  be  condemned,  that  J  B  and  G  E  should 
pay^  kc,  or  render,  the  plaintiffis  alleged  that  J  B  and  G  E  had  not  paid 
or  rendered  themselves  according  to  the  fomt  and  effect  of  the  recogni* 
sance,  the  breach  was  held  ill  assigned  on  demurrer ;  for  non  constat^ 
\mt  that  J  By.  the  party  condemned,  had  paid  or  rendered. 

WilkiBSM  ▼.  Thoriay,  4  Moule  ^  8.  38. 
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(D)  Proceedings  against  Bail,  and  how  they  aie  dischargcgA. 

The  recognisance  must  be  set  forth  with  certainty  and  precision,  and 
if  there  be  a  material  variance,  it  will  be  fatal  on  the  plea  of  nul  tkl 
recordy  and  the  breach  must  be  stated  according  to  the  effect  of  the  obli- 
gation of  the  recognisance. 

2  Salk.  564 ;  1  Taant  221 ;  8  Taunt.  171 ;  4  Maule  &  S.  33.| 

But  if  in  a  joint  action  against  two,  J  S  is  bail  for  one  of  them,  and 
there  is  judgment  against  the  principals,  in  a  scire  facias  against  J  S, 
the  bail,  it  is  sufficient  to  allege  that  the  defendant  for  whom  he  was 
bound  did  not  pay  the  money,  and  if  the  other  had  paid  it,  he  should 
have  pleaded  it. 

2  Show.  147,  pi.  128,  Cresley  and  Darling,  adjudged  mti.  /SSee  Higginbotham  ?. 
Browns,  4  Munf.  516.  g' 

A  and  B  are  bail  to  an  action  in  B.  R.,  where  judgment  is  given 
against  the  principal,  who  brings  a  writ  of  error  in  the  Exchequer 
chamber,  pending  which  the  bail  bring  in  the  principal,  or  the  principal 
renders  himself  to  prison ;  though  the  recoverer  cannot  pray  him  in 
execution,  nor  can  the  court  put  him  in  execution,  because  the  writ  of 
error  is  a  supersedeas  to  it,  yet  this  is  a  good  discharge  of  the  bail, 
for  the  marshal  ought  to  keep  him  in  prison  as  a  pledge  until  the  judg- 
ment be  affirmed  or  disaffirmed,  as  he  does  upon  mesne  process  for 
want  of  bail. 

Roll.  Abr.  334,  335 ;  Moor,  853, pi.  1165;  Cro.  Jae.  402,  S.  C;  3  Bulstr.  192, S.  C; 
Roll.  Rep.  392,  S.  C;  7  Mod.  97,  S.  P.;  Raym.  100;  3  Mod.  87. 

If  the  principal  surrenders  himself,  or  the  bail  render  him  up,  tlus  will 
discharge  the  bail,  and  may  be  pleaded  to  the  scire  facias:  {a)  but  such 
surrender  or  render  are  not  sufficient,  unless  the  plaintiff  or  his  attorney 
have  notice  of  it; (6)  and  this  is  required,  that  the  plaintiff  may,  if  he 
pleases,  charge  him  in  execution ;  also,  that  he  may  not  be  at  any  fur- 
ther trouble  or  charge  in  proceeding  against  the  bail.(c) 

Roll.  Abr.  337;  Moor,  888 ;  Leon.  58 ;  2  Bulstr.  260.  (a)  Where  the  principal  was 
in  actual  execution,  and  a  committitur  entered,  yet  after  two  scire  faeia»*9  returned,  and 
judgment  thereupon,  the  court  would  not  set  it  aside  on  motion,  for  the  bail  ought  to 
have  pleiaded  it.  Skin.  120.  So  where  the  principal  surrendered  himself  before  the 
letum  of  the  eoptas,  yet  the  plaintiff  having  had  no  notice,  and  there  being  no  discharge 
of  the  bail-piece,  or  exanereiur  entered,  and  the  plaintiff  having  proceeded  to  judgmcBl 
against  the  bail,  the  court  would  not  relieve  them  on  motion,  but  put  them  to  their  oudtta 
querela.  Salk.  101,  pi.  14.  (b)  But  if  through  want  of  notice  he  is  at  forther  cbaiga 
against  the  bail,  that  shall  not  vitiate  the  surrender;  but  yet  the  bail  shall  not  be  de- 
livered till  they  pay  such  charges.  6  Mod.  238.  I  As  to  the  notice,  see  Tidd's  PracSdl, 
(8th  edit) II  TSav.  R.  7;  1  Burr.  409.  Where  the  bail-piece  had  been  previously  de- 
livered out  to  DC  filed  to  Uie  plaintiff *s  attorney,  who  neglected  to  file  it,  proceeding! 
Xinst  the  bail  for  want  of  an  exoneretur  were  stayed.  8  Mod.  280 ;  1  Burr.  409.  Upon 
it  terms,  and  at  what  time  the  court  will  stay  proceedings  against  the  bail,  pending 
a  writ  of  error,  see  1  Stia.  419,  443,  526;  2  Str.  717,  761,  872,  1270;  I  Buir.  340.] 
fi{c)  See  Ryan  v.  Watoon,  2  Greenl.  382;  Dick  v.  Stoker,  1  Devereux,  91.^  j[8  Str. 
877,  Retson  v.  Francis;  3  East,  546,  Budianan  y.  Aldere;  4  Bos.  &  Pull.  67,  Copoos 
T.  BIyton;  5  Bos.  &  Pull.  458,  Bayley  v.  Tucker.} 

The  bail  are  at  liberty  to  render  the  defendant  before  they  justify, 

notwithstanding  a  role  has  been  obtained  against  the  sheriff  to  bring  in 

the  body,  at  any  time  before  the  expiration  of  such  rale ;  the  attorney 

for  the  defendant  giving  notice  of  such  render  to  the  plaintiff's  attorney 

without  delay,  and  making  affidavit  thereof. 

R.  K.  B.  Tr.  33  6. 3,  5  Term  R.  368.    The  like  liberty  after  an  assigmiMnt  of 
lMi]4M>iid.  Edwin  T.  Allen,  6  Term  R.  401 ;  Ifeysey  t.  Gamell,  lb.  534,  a  P. 
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(D)  Proceedings  against  Baily  and  how  they  are  discharged. 

H  It  is  not  necessary  in  either  court,  for  the  bail  to  justify  in  order  to 
render,  even  after  they  have  been  excepted  to.  And  on  exception  to 
bail,  if  notice  be  given  of  other  bail,  only  one  of  whom  justifies,  and 
the  names  of  the  former  still  remain  on  the  bail-piece,  the  first  bail  may 
render  in  the  K.  B.  Even  bail  who  have  been  rejected,  have  in  that 
court  been  holden,  so  long  as  they  are  on  the  bail-piece,  competent  to 
surrender  the  defendant.  And  where  one  bail  only  had  justified,  and 
time  had  been  refused  by  the  court  to  justify  another,  the  court  held  the 
render  sufficient.  In  the  Common  Pleas,  when  bail  above  were  ex- 
cepted to,  and  could  not  justify  themselves,  they  were  formerly  consi- 
dered as  no  bail,  and  could  not  have  rendered  the  defendant  to  prison ; 
but  other  fresh  bail  might  have  been  put  in ;  and  before  any  exception 
taken  to  them,  they  might  have  surrendered  him  in  discharge  of  them- 
selves ;  and  it  is  now  holden,  that  bail  who  have  been  rejected,  may 
enter  into  a  new  recognisance,  for  the  purpose  of  rendering  the  defend- 
ant   But  bail,  surreptitiously  put  in,  are  not  allowed  to  render  trnn. 

Tidd*8  Prac.  281,  (9th  ed.)||  )S4  Halsted.  35. 9^ 

If  A  sues  B  in  three  actions,  and  B  puts  in  three  several  bails,  the 
plaintiff  recovers  in  all,  and  the  defendant  renders  himself,  on  which 
one  of  the  bail  only  enters  an  exonerehir;  though  the  rendering  is  a 
discharge  in  posse  as  to  all,  yet  it  is  not  complete  and  actual  as  to  all, 
till  an  exoneretur  entered  upon  all.  {a) 

Salk.  98,  pi.  3,  per  eur.    (a)  Where  after  a  surrender  at  a  judge's  chamher  the  prin- 


kept  in  the  King*8  Bench  office ;  it  being  holden,  that  until  such  entry  be  made,  the  de- 
fendant is  not  in  custody,  so  as  to  charge  the  marshal  in  an  action  of  escape.  1  Salk. 
S72;  2  Stra.  1336;  3  Bufr.  1049.]  /S  Asturgus  ▼.  Irons,  1  Marahal,  156;  Gordon  v. 
Ryan,  1  J.  J.  Marsh.  67.  g^ 

If  the  bail  plead  a  render  of  the  principal  they  must  conclude  their 
plea  prout  patet  per  recordum;{b)  for  this  is  not  to  be  tried  per  pais, 
but  by  the  record. 

Latch.149;  N07,  83;  Poph.  185,  S.  C;  Hob.  310;  Moor, 888,  pi.  1349 ;  K6b.761, 
815,  S.  P.,  adjudged;  Sid.  316,  dubitaiw^  and  said  there  were  precedents  hoth  ways; 
bat  Tide  Lev.  311 ;  3  Keb.  189,  306.  Like  point  adjudged,  (b)  So  if  in  a  aeire  fadtm 
iffainst  bail  upon  writ  of  error,  according  to  the  statute  of  3  Jao.  1,  c.  8,  tiiey  plead  the 
plaintiff  prosecuted  the  writ  of  error  with  effect,  and  thereupon  the  judgment  was  reversed, 
they  must  conclude  prout  paid  per  reeordum,    Raym.  50. 

Also  in  pleading  a  render  of  the  principal,  the  bail  must  say  qtu)d 
venit  hie  in  curid(c)  et  in  eddem  curi&{d)  reddidit  se  et  per  eandem 
curiam  commisstis  fuit;  but  it  being  here  laid  to  be  done  the  2d  of 
February,  (being  Candlemas-day,  and  so  dies  non  juridicusy)  it  judici- 
ally appears  there  could  be  no  court  that  day,  and  so  the  render  and 
commitment  void.  v 

3  Bulst  193 ;  Poph.  186 ;  Roll.  R.  393, 393,  S.  G.  and  S.  P.,  admitted  per  eur.  thoo^ 
it  is  said  quod  adkuc  remanet  in  euttod,,  &c.,  for  if  in  prison  without  render  or  commit- 
ment, it  is  not  material,  (e)  Vide  Stile,  330, 331.  ((Q  The  render  must  be  made  m  that 
court  where  the  record  is  at  the  time.    Gro.  Jac.  98 ;  Roll.  Abr.  334. 

In  a  scire  facias  against  bail,  they  cannot  plead  that  the  plaintiff  hath 
arrested  the  principal  in  the  Stannary  Court,  per  quod  they  could  not 
liaye  his  body,  for  they  might  have  removed  him  by  habeas  corptis. 

Moor,  400,  pl«  534,  adjudged.    [A  principal  convicted  of  felony  and  under  sentenoe 
«f  transportation  may,  in  proper  ciroomBtances,  be  remoTed  hy  habeoi  eorpu»f  and  fo^ 
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(D)  Prooeedings  against  Bail,  and  how  tbey  axe  diaeharged* 

randcrad  in  discharae  of  his  bail.  Case  of  the  bail  of  Peter  Yeigmi,  9  Slnu  1SI7; 
Fowler  v.  Dunn,  4  Burr.  2034.  How  a  soldier  may  be  surrendoed  by  his  bail,  see  BodA 
y.  Isaac,  1  Burr.  339.]     ||  See Sl^unt.  516.||    H And aeeon^e, p.  568, 570. gf 

II  Where  the  crown  is  concerned^  the  courts  will  not  in  general  change 
the  custody  without  the  express  consent  of  its  officers. 

Carrie  ▼•  Kinnear,  1  Bro.  &  Bing.  93 ;  3  Mo.  959,  S.  C.  y  and  see  West  on  Eztats,  90; 
Tidd,  287. 

Though,  where  a  defendant  being  charged  in  custody  upon  an  extent 
or  information,  or  for  a  contempt  in  not  paying  the  king's  debt,  is  brought 
up  in  the  Court  of  King's  Bench  on  a  habeas  e&rptts,  to  be  surrendered 
in  discharge  of  his  bail,  and  it  aj^ears  that  the  civil  action  in  which  ho 
was  bailed  was  commenced  before  the  other  proceedings,  and  the  court 
are  satisfied  that  it  is  for  a  just  debt,  and  the  application  really  made  by 
the  bail,  they  will  commit  him,  as  their  prisoner,  to  the  custody  of  tt^ 
marshal ;  for,  by  the  25  E.  3,  staL  5,  c.  19,  ^Uhe  king's  debtors  shall  not 
be  protected  from  the  proceedings  of  the  other  creditors  against  them." 
The  attorney-general  may,  however,  have  a  habeas  corpus  to  remand 
the  defendant  But  in  the  Common  Pleas,  where  A  was  arrested  and 
held  to  bail  in  a  civil  action,  .after  which  an  extent  issued  against  him 
at  suit  of  the  crown^and  he  was  thereupon  committed  to  the  custody  of 
the  sheriffs  of  London,  on  an  application  to  the  court  by  the  bail,  it  was 
holden ;  first,  that  the  bail  were  not  entitled  to  enter  an  exoneretur  on 
the  bail-piece ;  secondly,  the  crown  having  refused  its  consent  to  the 
deiendant's  being  sunendered,  unless  he  should  be  inunediately  re- 
manded to  the  custody  of  the  marshal,  that  the  Coaunon  Pleaa  would 
have  no  authority  so  to  remand  him  after  he  had  been  surrendefed  to 
the  Wardeti  of  the  Fteet ;  and  thirdly,  that  the  bail  could  not  suxrender 
the  defendant  by  habeas  corpus^  as  a  matter  of  right,  without  the  oc»- 
sent  of  the  crown.  But  the  court  expressed  their  readiness  to  give  the 
bail  time  for  surrendering  the  defendant 

Boise  &  Setter's  Ca.,  1  Stra.  641 ;  Fieach's  Ca.,.  1  Salk.  353 ;  Chitty's  Ca.»  1  Wtla. 
948.  See  the  principle  of  these  cases  much  questioned  by  Gibbs,  C.  JT.,  and  the  Coot 
of  Common  Pleas  in  5  Taunt.  516;  Hodgson  t.  Temple,  5  Taunt  503 ;  1  Marsh.  166, 

s.  CD 

So  in  a  scire  factor  against  bail,  they  cannot  plead  that  before  the 
leturn  of  the  second  scire  facias  the  plaintiff  prosecuted  a  testatum 
capias  against  the  principal,  directed  to  the  sheriff  of,  te.,  who  took  the 
nrincipal  in  execution  upon  the  said  judgment,  etadkue  habet  et  detind; 
m  the  recogmsanee  was  forfeited  before,  (a) 

9  Jones,  75;  9Mod.  319,  S.  C;  9  Lev.  195,  S.  C;  Tentr.  314,  S.  C;  Cro.  Jae. 
3&0 ;  Roll.  Abb  897.   Vide  tit  Audiia  Qmaitla,  lett»  (B).  (a)  This  is  strictness  of  law, 

St  liie  court,.«c  gnUi4f  would  have  pennitted  the  hail  to  have  surrendeied  the  prinripal 
(bee  the  return  of  the  acirefaeiat.  See  atU^,  0  If  there  be  iudffment  against  two,  aai 
the  plaintiff  take  one  in  execaUon  and  dischar|g[e  him,  the  bail  of  both  is  discharged. 
Bryan  v.  Simonton,  1  Ruflfen,  51 .  But  if  the  plaintiff  have  not  charged  him  in  exeentioD, 
is  seesaa  that  lias  hail  is  not  discWiged.    Higgiahotham  il  Browns,  4  MnnfL  516.flf 

{Where  the  cause  is  referred  to  arbitration  the  bail  are  discha^ed,(i) 
ess  a  verdict  is  taken  for  the  plaintiff:  and  theiefore^  ia  that  case,  an 

inquiry  shonld  always  be  made,  whether  there  are  bail  or  not ;  or  a  ver- 
dict should  be  taken,  subject  to  the  axbitrator's  award  as  to  the  damages. 
9Saaiid.R.79,b;andse&HBywaidv.Bibhuis,4Etet,30e.  i8S6e6Binii.39;58«9. 
4.B.419.sf 

Wbire  the  pi^MtjJgp  aftor  proeeecbog  al  law  and  obtauung  bail,  fiM 
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(D  S)  Ortbe  Piooeedii^  mi  tbe  Bail-baftd. 

a  biU  in  equity  for  the  same  cause  of  action,  aad  elected  to  proceed  in 
equity,  and  a  perpetual  iujunctioD  was  granted  against  his  proceeding 
at  law,  the  court  stall  refused  to  discharge  the  recognisance  of  the  bail ; 
aayittg,  the  bail  might  apply  when  any  step  was  talken  against  them. 

Honley  v.  Walstib,  7  TwaoL  4z^ 

[A  cognovit  by  \he  principal,  without  notioe  to  the  bail,  will  not  dis- 
charge them. 

Hodson  y.  Nufent,  5  Term  R.  S77.] 

II  Unless  time  be  given  to  the  principal  beyond  the  time  when  the 
plaintiff  might  have  had  judgment  and  execution  in  the  original  action. 

Bowsfield  ▼.  Tower,  4  Taunt.  456 ;  Croft  t.  JohaBon,  6  Tuuil.  319 ;  Tliomas  y.  Younff, 
15  East,  617;  Mid  see  5  Barn.  &  C.  S69. 

And  taking  a  composition  from  the  defendant,  does  not  discharge  the 
bail  if  the  plaintiff  expressly  reaenre  a  right  at  any  time  to  proceed 
against  the  defendant 

Briekwood  y.  Annisa,  5  Taant  614 ;  Bialyill  y.  Glandinning,  71\rant.  196;  aad  see 
8  Friee,  467. 

But  it  is  otherwise  if  the  plamtiff  is  tied  up  from  proceeding. 

WilliaoB  y.  Whitaioer,  7  Taoni.  63.1  ^  Ratkbont  v.  Wamn,  10  Johns.  Rep.  687 ; 
Clark  y.  NiMa,  6  Wand.  236.  ^ 

(D  9)  Of  the  Proeeedinga  on  the  Bail-bond. 

f'lF  bail  aboTe  be  not  put  in  and  perfected  in  due  time,  the  bail-bond 
brfeited ;  and  the  plaintiff  may  either  take  an  assignment  of  it,  or 
proceed  against  the  sheriff  for  not  bringing  in  the  body. 

Tidd*8  Prac.  397,  (8th  ed.;)  Gilb.  C.  P.  20.  {Nothin|r  can  aatiafy  the  condition  of 
the  bafl-bond  bnt  patting  in  grood  bail  above.  Tiie  defendant  cannot,  by  annendering 
himaelf  before  the  letorn  of  the  writ,  diechaife  the  bail.  The  ahertff  may,  indeed,  if  he 
pleaae,  accept  the  stumnder,  and  the  bai]*bond  may  then  be  cancelled  and  considered  aa 
haying  never  been  given;  but  he  may  refuse  to  do  so,  and  may  rest  on  the  security  of 
the  bond,  and  insist  upon  the  bail  performing  the  condition  of  it.  5  Burr.  3683,  Harri* 
aon  y.  Dayiea;  6  Term,  753,  Jonea  y.  LaiMer;  7  Term,  183,  Stamper  y.  MUboame; 
1  East,  383,  Hamilton  y.  Wilson.  See  1  Boa.  At  Pol.  385,  Maddocka  y.  Bullcook, 
eonird,} 

If  he  be  dissatisfied  with  the  bail  below,  he  should  not  take  an  assign- 
ment of  the  bail-bond ;  for  by  so  doing,  he  not  only  discharges  the  sheriff, 
but  if  the  same  bail  be  put  in  above,  he  cannot  afierwards  except  against 
them. 

I  Salk.  99 ;  1  Wils.  883 ;  1  Salk.  97 ;  7  Mod.  63, 1 17 ;  6  Mod.  188 ;  Tidd's  Prac.  134, 
155y  153.  /iEx  parte  Metaler,  5  Cowen,  887.  When  the  sheriff  is  ruled  to  bring  in  the 
body  of  the  defendant,  he  should  pay  the  debt  and  costs,  and  then  bring  his  suit  on  the 
bail-bond,  which  he  cannot  do,  if  be  procure  bail  to  be  entered,  and  indemnify  the  bail. 
Matthison  y.  Foibos,  19  Johns.  898.^ 

Before  the  statute  for  the  amendment  of  the  law,  y  4  &  5  Ann.  c.  16, 
o  20,  ant^i  p.  532,11  the  sheriff  was  not  compellable  to  assign  the  bail- 
bond  ;  Uiough  if  he  had  not  assigned  it,  the  court  would  have  amerced 
him. 

1  Mod.  888.    Vide  tuprd,  1  Sid.  83 ;  8  Mod.  84.] 

II  By  48  G.  3,  c.  58,  it  is  declared  that  bail-bonds  taken  in  actions  at 
the  suit  of  the  king,  shall  be  assigned  to  his  majesty.  || 

[It  hath  been  said  arguendo^  that  the  bail-bond  may  be  assigned 
b^are  it  is  forfeited ;  though  it  cannot  be  put  in  suit  till  afterwards. 
y.  Holiday,  Barnes,  T7.]    ||  Sed  yide  Dent  y.  Weston,  8  Term  R.  4.  | 
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II  If  the  sherijBf  refuse  to  assign  the  bond,  he  is  liable  to  an  action  on 
the  case ;  but  as  the  legislature  only  intended  that  the  sheriff  should  be 
compelled  to  assign  bonds  that  were  valid  at  the  time  of  the  application 
for  an  assignment,  it  has  been  held,  th^t  an  allowance  of  bail  above,  sab- 
sequent  to  the  commencement  of  an  action  against  the  sheriff  for  not 
assj^ing,  is  a  sufficient  answer  to  the  action,  provided  the  bail  is  put  in 
anoallowed,  as  of  the  term  in  which  the  writ  is  returnable. 

Stamper  v.  Milboume,  7  Term  R.  132 ;  3  Saond.  61,  a;  Pariente  y.  Plumbtree,  2  Bos. 
&  Pull.  38;  and  see  How  v.  Lacy,  1  Taunt.  119 ;  Mendez  y.  Bridffea,  5  Taunt  335.  | 
^The  plaintilT  cannot  take  an  assigpament  of  the  bail-bond,  after  bail  to  the  action  has 
been  put  in,  unless  it  has  been  regtilarly  excepted  to.  Caines  y.  Hunt,  8  Johns.  358; 
Ferns  y.  Phelps,  1  Johns.  Cas.  249.  ^ 

[Where  the  defendant  has  neglected  to  put  in  and  perfect  bail  above, 

the  plaintiff  is  not  out  of  court  by  omitting  to  declare  in  the  original 

action,  within  two  terms  after  the  return  of  the  writ;  but  he  may  still 

take  an  assignment  of  the  bail-bond ;  for  he  is  not  bound  to  declare  dt 

bene  esse,  within  the  time  limited  for  the  defendant's  appearance ;  and 

after  that  time  he  cannot  declare,  until  the  defendant  has  actually 

appeared. 

Tidd,  299,  (8ih  edit. ;)  Stra.  1263 ;  see  2  Black.  R.  876 ;  1 4  Taunt  716,  that  he  can- 
not take  an  assignment  after  a  year  from  the  return  in  K.  B.,  or  after  the  end  o^yacatioo 
after  the  second  term  in  C.  B.  || 

By  a  rule  of  the  Court  of  Common  Pleas,  Hil.  9  Ann.,  no  bail-bond, 
taken  in  London  or  Middlesex,  can  be  put  in  suit  till  after  four  days, 
exclusive  of  the  appearance  day,  of  the  return  of  the  writ ;  and,  taken 
anywhere  else,  till  after  eight  days,  exclusive  of  the  appearance  day  of 
such  return,  upon  pain  of  having  all  proceedings  thereon  set  aside  with ' 
costs  upon  motion.  The  like  rule  was  in  B.  R.  M.  8  Ann.,  except  that 
in  country  causes,  the  time  is  limited  to  six  days  instead  of  eight 

Sty.  Prac.  Reg.  257 ;  Bellis  v.  Mitford,  2  Black.  R.  1009.  |  See  the  Rule  T.  30  G. 
3,  C.  P. ;  1  H.  Black.  525.  g 

If  the  last  of  the  four  days  happen  on  a  Sunday,  the  defendant  has  the 
whole  of  the  Monday  to  put  in  his  baiL 

Studley  v.  Sturt,  2  Stra.  782.] 

II  In  the  King's  Bench,  if  the  fourth  day  for  perfecting  bail  be  the 
last  day  of  term,  and  bail  be  not  perfected  before  the  rising  of  the  court 
on  that  day,  an  assignment  of  the  bond  in  the  evening  of  that  day  is 
regular. 

Dent  y.  Weston,  8  Term  R.  4. 

After  default  made  in  putting  in  bail  in  time,  it  is  not  enough  that 
bail  are  afterwards  put  in ;  but  the  plaintiff  may  take  an  assignment  of 
the  bail-bond,  and  proceed  thereon,  unless  bail  be  also  justified,  though 
not  before  excepted  to. 

Turner  v.  Gary,  7  East,  607 ;  /S  Caines  y.  Hunt,  8  Johns.  Rep.  358.  gr 

If  the  original  action  is  pending  when  the  assignment  of  the  bail-bond 
is  taken,  the  proceedings  cannot  be  set  aside,  because  the  plaintiff  has 
proceeded  after  the  original  action  is  out  of  court ;  but  the  proceedings 
may  be  stayed,  if  the  plaintiff  has  been  guilty  of  laches, 

Pigott  y.  Truste,  3  Bos.  &  Poll.  221 ;  and  see  4  Taunt.  715 ;  3  Price,  257.  | 

[The  court  will  not  order  the  bail-bond  to  be  delivered  up  to  be  can- 
celled, on  the  ground  of  a  misnomer. 
3  Term  R.  572 ;]  |j  2  Bos.  &  Pull.  109.  &i  yide  4  Maule  &  S.  360 ;  1  Chitt  R.  383, 
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and  note  eontrd ;  end  see  3  Barn.  &  C.  563.  |    ^  A  bail-bond  to  the  sheriff  of  i 
coonty,  without  naming  it,  is  good.    Payne  ▼.  Britton,  6  Rand.  101 ;  and  a  misnomer 
of  the  plaintiff  in  the  action,  will  be  immaterial,  provided  he  is  otherwise  sufficiently 
~  to  be  known.    Goibum  ▼.  Downes,  10  Mass.  SO.  ff 


II  Nor  can  it  be  cancelled  in  the  Song's  Bench  on  the  ground  of  the 
plaintiff's  attorney  having  neglected  to  take  out  his  certificate ;  (a)  nor  in 
the  Common  Pleas,  because  the  defendant  has  been  arrested  on  a  special 
capiaSf  in  which,  as  well  as  in  the  affidavit  to  hold  to  bail,  the  initials 
only  of  his  Christian  name  were  inserted  ;(&)  though  it  is  otherwise  in 
the  King's  Bench ;  (c)  or  because  the  place  where  the  affidavit  to  hold 
to  bail  was  sworn  is  not  mentioned  in  the  jurat,  {d)  So,  if  a  non-com- 
missioned officer  has  been  arrested  and  given  bail,  the  Common  Pleas 
will  not,  after  judgment  recovered  against  the  bail,  set  aside  the  pro-, 
ceedings  and  cancel  the  bail-bond,  {e)  And  in  that  court,  if  the  plaintiff 
sue  out  writs  into  two  counties,  and  arrest  the  defendant,  who  gives 
bail  in  both,  the  plaintiff  may  regularly  proceed  on  the  first  bail- 
bond.  (^)  II 

(a)  I  Dowl.  &  Ry.  216.  (b)  3  Bos.  &  Poll.  466.  («)  4  Bam.  &  Aid.  636;  and  see 
1  Bing.  424.    ((Q 1  Bos.  &  Pull.  105.    («)  4  Taunt  557.    (g)  2  Taunt.  67. 

[Where  the  plaintiff  has  not  lost  a  trial,  the  court  or  a  judge  will  stay 
the  proceedings  on  the  bail-bond,  upon  putting  in  and  perfecting  bail 
above ;  pajring  the  costs  incurred  by  the  assignment  of  the  bail-bond,  to 
be  taxed  by  the  proper  officer ;  receiving  a  declaration  in  the  original 
action ;  pleading  issuably ;  and  taking  short  notice  oif  trial,  so  that  the 
cause  may  be  tried  the  same  term. 

R.  M.  8  Ann.  Reg.  1 ;  Cowp.  71 ;  ||  1  Bos.  &  Pull.  334.  ||  /8  Proceedings  on  a  ball-bond 
will  be  stayed  where  the  plaintiff  has  all  the  advantage  that  he  would  baye  had  if  spe- 
cial bail  had  been  entered  at  the  regular  time.  Friestman  v.  Keyser,  4  Binn.  344 ; 
Union  Bank  ▼.  Kraft,  2  Serg.  &  R.  284 ;  M'Farland  ▼.  Holmes,  6  Serg.  &  R.  60;  Stock- 
ton ▼.  Throckmorton,  1  Bald.  R.  148.  And  bail  are  entitled  to  relief  on  the  usual  terms, 
although  the  sheriff  after  a  rule  for  an  attachment  for  not  bringing  in  the  body  pays  the 
plainon's  demand.    Curtis  ▼.  Seymour,  1  Wendell,  105,  ff 

And  wherever  the  defendant  is  guilty  of  a  neglect  in  not  putting  in 
bail  in  due  time,  by  which  the  bail-bond  becomes  forfeited,  the  notice 
(in  case  the  party  means  to  put  in  bail,  in  order  to  stay  proceedings  on 
the  bail-bond)  should  be,  that  he  will  put  in  and  perfect  bail  on  such  a 
day ;  when  the  plaintiff  may  oppose  them  in  court,  without  its  being  a 
waiver  of  the  bail-bond. 

Cowp.  769. 

But  if  the  plaintiff  have  lost  a  trial,  the  court  will  further  require  that 
the  bail  consent  that  judgment  be  entered  against  them  on  the  bail-bond 
for  the  plaintiff's  security ;  after  which  they  are  liable  to  immediate 
execution,  if  the  defendant  should  fail  in  the  action ;  and  they  cannot 
discharge  themselves  by  a  surrender. 

R.  M.  8  Ann.  Reg.  1 ;  3  Stra.  1353;  Carmichael  ▼.  Troutbeck,  Trin.  34  G.  3,  Tidd's 
Rr.  304.]    ^  5  S.  &  R.  50 ;  1  Browne,  338, 350.  ff 

II  The  bail-bond  in  such  case  must  stand  as  security,  even  though  the 
defendant  has  been  surrendered  by  his  bail. 

IVhitebead  ▼.  Phillips,  3  Bam.  &  A.  585. 

By  losing  a  trial  is  meant  that  the  plaintiff  has  been  prevented,  by  the 
neglect  of  the  defendant  to  put  in  or  perfect  bail  in  due  time,  from  trying 
Vol.  I.— 73  8  C 
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his  cause  in,  and  obtaining  judgment  of  the  same  tenn  in  which  the 
writ  was  returaable. 

I  Chitt.  R.  270,  a, 357,  a;  and  see  1  Dow.  it  Ry.  450;  8  Dow.  &  Ry.  140;  2 Bing. 
227;  i02Yeate8,  387.0^ 

This  of  course  can  only  happen  in  town  causes,  or  where  the  venue 
is  laid  in  London  or  Middlesex,  (a)  and  depends  on  the  state  of  the  pro- 
ceedings, as  when  the  writ  was  returnable,  and  declaration  delivered, 
and  whether  the  defendant  lives  more  than  forty  miles  from  London, 
for  if  he  do,  he  is  entitled  to  fourteen  days'  notice  of  trial 

1  Chitt.  R.  357,  a;  Tidd's  Prac.  304,  (8th  edit.^  (a)  In  country  causes  it  has  not 
been  usual  on  staying  proceedings  on  the  bail-bond  when  a  trial  has  been  lost,  to  require 
the  bail  to  consent  that  the  bond  shall  stand  as  a  security,  though  there  seems  ihe  same 
reason  for  it  as  in  town  causes.    See  Tidd's  Prac.  304 ;  7  Price,  535. 

By  the  rule  of  the  Court  of  King's  Bench,  Mich.  59  Geo.  3,  proceed- 
ings regularly  commenced  on  the  bail-bond  cannot  be  stayed,  unless 
the  application,  if  by  the  defendant,  is  on  an  affidavit  of  merits^  and  if 
on  the  part  of  the  sheriff,  bail,  or  officer,  on  an  affidavit  showing  that 
the  application  is  on  his  part,  and  at  his  expense,  and  for  his  indenmity, 
and  without  collusion  with  the  defendant. 

2  Bam.  &  A.  240 ;  Tidd,  302,  (9th  edit.) 

The  rule  only  applies  to  proceedings  regularly  conmienced  on  the 
bail-bond. 

The  affidavit,  if  on  the  part  of  the  defendant,  must  state  that  he  has  a 
good  defence  on  the  merits,  not  merely  that  he  has  a  good  defence. 

5  Bam.  &  Aid.  703. 

In  the  Common  Pleas  the  bail  on  such  an  application  are  not  required 
to  swear  to  merits,  whether  a  trial  has  been  lost  or  not 
1  New  R.  123. 
Nor  are  they  in  the  Exchequer,  where  a  trial  has  not  been  lost 

3  Price,  52;  and  see  8  Price,  610 ;  13  Price,  114.|| 

[The  sheriff's  bail  are  liable  to  pay  what  is  really  due  to  the  plaintiff, 
though  beyond  the  sum  sworn  to,  and  costs,  to  the  full  extent  of  the 
penalty  of  the  bond :  and  the  court  will  not  relieve  them  on  the  death 
of  the  defendant  in  the  original  action,  where  the  plaintiff  might  have 
had  judgment  against  him,(i)  if  bail  above  had  been  put  in  and  per- 
fected in  time.  But  where  the  defendant  dies,  before  the  plaintiff  could 
have  had  judgment,  (c)  if  there  has  been  no  delay  in  putting  in  and  per- 
fecting bail,  the  court  will  stay  the  proceedings  upon  payment  of  costs 
only. 

Savage  ▼.  West,  9  G.  3,  cited  in  Cowp.  71 ;  1 H.  Black,  ll.  76,  S.  P.  0  ^  Term  K. 
28 ;  1  East,  91,  in  noHa.i  (6)  R.  M.  8  Ann.  Reg.  1.  ^6 1  N.  &  M'Cord,  64 ;  1  M*Coid, 
128;  4  M<Coid,  315;  1  Cowed,  601;  5  Conn.  588;  1  N.  H.Rep.  172;  1  Greettl.  336; 
2  Mass.  484.a^    (e)  Gilb.  K.  B.  362;  Cowp.  71 ;  Barnes,  112;  Barnes,  61,  70. 

II  Where  several  actions  are  brought  upon  the  bail-bond,  it  is  usual,  in 
suing  out  execution,  to  apportion  the  debt  and  costs  in  the  original 
action  amongst  the  different  defendants,  so  as  to  levy  a  part  on  each,  to- 
gether with  his  own  costs,  (rf)  But  the  bail  it  seems  are  not  liable  be- 
yond the  penalty  of  the  bond,  where  they  are  let  in  upon  terms  to  try 
the  cause,  the  bail-bond  standing  as  a  security,  although  the  debt  and 
costs  exceed  the  penalty  after  the  trial. 

Tidd's  Pr.  305,  (9th  edit)    (d)  It  is  not  in  general  necessary  to  bring  eereial  actionsy 
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and  if  brought  witfaont  sufficient  reason,  the  Court  of  K.  B.  will  only  allow  the  costs  of 
one  action.  3  Bam.  &  A.  598 ;  1  Chitt  R.  337,  S.  C.g 

[If  after  the  death  of  the  plaintiff,  tiis  attorney  take  an  assignment  of 
the  bond,  the  proceedings  thereon  will  be  set  aside. 

Hutchinson  t.  Smith,  8  Mod.  240.] 

II  The  bail  cannot  avail  themselves  of  the  bankruptcy  of  the  de- 
fendant. 

Tidd,  305 ;  Cowp.  25.  jj  /Sin  South  Carolina,  nominal  damages  may  be  giren  on  a 
suit  on  the  bail-bond,  under  special  ciicamstanoea.  Bryce  y.  Morton,  1  N.  &  M.  64.8^ 

But  if  the  defendant  or  his  bail  become  bankrupt  after  the  bond  is  for- 
feited, the  plaintiff *s  demand,  being  provable  under  the  commission,  is 
barred  by  the  certificate. 

4  Moor,  350 ;  2  Bro.  &  Bing.  8,  S.  C.  /0See  Bosbyshell  y.  Oppenheimer,  4  W.  C.  C. 
R.  317.  gr 

Bail  to  the  sheriff  are  discharged  by  the  defendants  giving  a  cognovit, 
without  knowledge  of  the  bail,  for  payment  of  debt  and  costs. 

4  Bam.  &  Aid.  91. 

Where  they  have  knowledge  of  the  cognovit  they  remain  liable,  but 
the  plaintiff  must  give  them  notice  that  the  cognovit  is  unsatisfied  before 
he  can  proceed  against  them. 

9  Bam.  &  C.  422. 

And  in  case  of  render  in  discharge  of  bail,  the  courts  will  stay  the 
proceedings,  if  the  notice  of  render  be  given  before  the  assignment  of  the 
bail-bond,  otherwise  not. 

Tidd's  Prac.  305,  (9th  ed.)0    /gSee  1  Dall.  130;  3  Yeates,  389.  gf 

[If  the  plaintiff  take  an  assignment  of  the  bond  during  the  pendency 
of  a  rule  to  set  aside  proceedings  for  irregularity,  and  to  stay  proceed- 
ings in  the  mean  time,  such  assignment  will  be  set  a^side,  for  the  rule  is 
a  suspension  of  proceedings  to  ail  purposes, 

Swayne  y.  Crammond,  4  Term  R.  176.] 

II  Ahd  the  proceedings  will  be  set  ajside,  if  the  plaintiff  take  an  assign- 
ment after  the  defendant  has  given  a  cognovit,  without  knowledge  of 
the  bail,  for  payment  of  debt  and  costs. 

4  Bam.  &  Aid.  91.0 

i8  Proceeding  in  the  original  suit  is  a  waiver  of  the  proceeding  on  the 
bail-bond,  (a)  And  if  the  plaintiff  proceed  on  the  bail-bond  to  judgment 
and  execution,  he  cannot  proceed  in  the  original  suit,  {b) 

(a)  Haguett  y.  Hallet,  1  Caines'  Rep.  55.  (&)  Beeker  y.  Simmons,  7  Johns.  Rep. 
119.  gf 

[The  action  upon  the  bail-bond  must  be  brought  in  the  same  court 
where  the  bail  is  given,  even  though  an  attorney  of  another  court  hap- 
pen to  be  one  of  the  bail ;  for  the  statute  empowers  no  other  court  to  do 
equitable  justice  between  the  parties. 

Francis  y.  Taylor,  Bam.  92 ;  Walton  y.  Bent,  3  Burr.  1923 ;  Morris  y.  Reese^ 
2  Black.  R.  838 ;  How  y.  Bridgwater,  Bam.  117.  D  And  this  though  the  action  is  by 
the  sheriff  in  the  K.  B.,  8  Term  R.  lj^2;  alitir  in  C.  P.  and  Exchequer.  1  H.  Black. 
631 ;  8  Price,  374,  those  courts  holding  the  statute  not  to  apply  to  an  action  hy  the  she- 
riff, who  may  sue  on  the  bond  at  common  law.  The  bail  cannot  take  advantage  of  the 
action  being  brought  in  a  different  court  on  non  cat  factum^  but  should  apply  to  the  court 
by  motion.  2  Camp.  396.  Qu.  Whether  it  could  be  pleaded  specially  1 1|  /8  9  Johns. 
Rep.  80 ;  12  Johns.  Rep.  459 ;  6  Serg.  &  R.  543 ;  4  liar.  &  M'Hen.  4.  gf 
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(D  3)  Of  the  Proceedings  on  the  Bail-bond. 

The  under-sheriff  may  assign  the  bond,  but  his  clerk  cannot 

Kitaon  y.  Fagg,  Stra.  60.    g  Sed  vide  4  Camp.  36 ;  5  Bam.  &  A.  343;  l^dd,  300, 

The  sheriff  may  assign  the  bond  out  of  the  county ;  and  the  action 
upon  it  may  be  brought  either  in  the  county  where  the  assignment  was 
made,  or  in  that  where  the  bond  was  taken. 

Oregson  r.  Heather,  2  Ld.  Raym.  1455;  3  Stra.  787.    ;0See  Burtna  ▼.  M*Ctrtj 
13  Johna.  Rep.434.8f 

There  must  be  two  witnesses  to  the  assignment,  else  the  bond  is  void. 
But  (a)  it  is  not  necessary  to  set  forth  this  or  any  other  circumstance  of 
the  assignment  in  a  declaration  on  the  bond,  or  to  make  dipro/ert  of  the 
assignment. 

Neat  T.  Mills,  Forteac.  371.  (a)  Lease  y.  Box,  1  Wils.  121 ;  MifUin  v.  Morgan, 
2  Ld.  Raym.  1564.  /Sin  Massachusetts  and  New  Hampshire,  the  hail-hond  is  notas- 
aignable^  When  retnmed  by  the  sheriff  it  is  considered  a  matter  of  record.  The  plaintiff 
tnay  issue  a  scire  facias  upon  it  in  his  own  name  against  the  bail.  The  sheriff  cannot 
maintain  an  action  upon  it.  Champion  r»  NoTea,  2  Mass.  484 ;  Pieioe  ▼.  Read,  2  N. 
H.  Rep.  360.  A  suit  does  not  lie  on  the  bail4>ond  in  North  Carolina,  the  proceeding 
under  the  statute  is  by  scire  fadat.  Hunter  y.  Hill,  2  Hayw.  223.  gf 

Neither  is  it  necessary  to  state  that  the  debt  was  sworn  to,  or  writ 
marked ;  for  these  omissions  do  not  avoid  the  bond ;  though  the  sheriff, 
or  perhaps  the  plaintiff,  may  be  punishable  for  them.  Nor  need  it  be 
shown  that  the  defendant  in  the  original  action  was  arrested ;  {b)  for  the 
arrest  is  not  traversable. 

Whiskaid  t.  Wilder,  1  Burr.  330.1  ||But  if  there  is  an  aTerment  of  an  affidant  it  mml 
he  produced  and  proved.  Webb  ▼.  Heme,  1  Boa.  &  Pull.  231. 1  (6}Watkin8  ▼•  Pany, 
1  Sua.  444 ;  Haley  ▼.  Fitzgerald,  1  Stra.  643. 

II  If  the  bail-bond  be  dated  and  made  after  the  return  of  the  writ,  it 
has  been  held  that  advantage  may  be  taken  of  it,  on  the  plea  of  nonut 
factum  ;  for  the  court  said,  that  if  the  matter  were  specially  pleaded, 
the  plea  must  conclude  et  sic  non  est  fcLctum^  and  that  such  special  fum 
est  factum  is  never  now  necessary. 

Thomnson  y.  Rock,  4  Maule  &  S.  338 ;  hut  see  Whelpdale's  case,  6  Coke,R.  2ti, 
eon/.,  and  the  learned  note  of  the  editor  of  the  last  edition,  and  the  authoritiea  cited  by 
him,  from  which  it  appears  that  the  conclusion  of  the  special  plea  in  each  case  would 
not  have  been  sit  non  est  factum^  but  "so  the  said  bona  is  void  ;'*  and  that  as  tlie  de- 
fence does  not  impeach  the  execution^  but  shows  the  bond,  though  weU  executed,  to  be 
void  hy  the  operation  of  the  statute,  the  plea  ahould  be  specifQ,  as  in  oases  of  usury, 
gaming,  &c.  3  Coke,  R.  243,  note  (e),  Fraser^s  edit;  and  see  2  Camp.  396.  /8See 
Spottawood  T.  Douglass,  6  Munf.  312.0r 

Final  judgment  may  be  entered  in  aa  action  on  a  bail-bond  without 
a  writ  of  inquiry. 
Moody  T.  Pheasairt,  2  Bos.  &  P.  446.| 
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In  all  criminal  cases,  in  which  it  seems  doubtful  whether  the  accused 
be  guilty  of  the  offence  or  not,  bail  is  regularly  to  be  allowed :  and  it  is 
a  general  rule,  that  whosoever  is  judge  of  the  offence,  may  bail  the 
offender, 

S  Inst  189 ;  3  Hawk.  P.  C.  148.    |  See/NW<.| 

^By  the  constitution  of  the  United  States  it  is  provided  "that  excessive 
bail  shall  not  be  required."  Amend,  art.  8.  Several  laws  have  been 
passed  directing  how  bail  shall  be  taken  for  offences  against  the  Umted 
States,  among  which  are  the  following : 

The  act  of  September  24, 1789,  s.  33,  directs  "  That  for  any  crime  or 
offence  against  the  United  States,  the  offender  mav,  by  any  justice  or 
judge  of  the  United  States,  or  by  any  justice  of  the  peace,  or  other 
magistrate  of  any  of  the  United  States,  where  he  may  be  found,  agree- 
ably to  the  usual  mode  of  process  against  offenders  in  such  state,  and 
at  the  expense  of  the  United  States,  be  arrested,  and  imprisoned,  or 
bailed,  as  the  case  may  be,  for  trial  before  such  court  of  the  United 
States,  as  by  this  act  has  cognisance  of  the  offence :  And  copies  of  the 
process  shall  be  returned  as  speedily  as  may  be  into  the  clerk's  office  of 
such  court,  together  with  the  recognisances  of  the  witnesses,  for  their 
appearance  to  testify  in  the  case ;  which  recognisances  the  magistrate, 
before  whom  the  examination  shall  be,  may  require  on  pain  of  impri- 
sonment    And  if  such  commitment  of  the  offender,  or  the  witnesses, 
shall  be  in  a  district  other  than  that  in  which  the  offence  is  to  be  tried, 
it  shall  be  the  duty  of  the  judge  of  that  district  where  the  delinquent  is 
imprisoned,  seasonably  to  issue,  and  of  the  marshal  of  the  same  district 
to  execute  a  warrant  for  the  removal  of  the  offender,  and  the  witnesses, 
or  either  of  them,  as  the  case  may  be,  to  the  district  in  which  the  trial 
is  to  be  had.    And  upon  all  arrests  in  criminal  cases,  bail  shall  be  ad- 
mitted, except  where  the  punishment  may  be  death,  in  which  cases  it 
shall  not  be  admitted  but  by  the  Supreme  or  a  Circuit  Court,  or  by  a 
justice  of  the  Supreme  Court,  or  a  judge  of  a  District  Court,  who  shall 
exercise  their  discretion  therein,  regarding  the  nature  and  circumstances 
of  the  offence,  and  of  the  evidence,  and  the  usages  of  law.    And  if  a 
person  committed  by  a  justice  of  the  Supreme,  or  a  judge  of  a  District 
Court,  for  an  offence  not  punishable  with  death,  shall  afterwards  procure 
bail,  and  there  be  no  judge  of  the  United  States  in  the  district  to  take 
the  same,  it  may  be  taken  by  any  judge  of  the  Supreme,  or  Superior 
Court  of  law  of  such  state." 

The  act  of  March  2, 1793,  s.  4,  enacts  "That  bail,  for  appearance  in 
any  court  of  the  United  States,  in  any  criminal  cause  in  which  bail  is 
hj  law  allowed,  may  be  taken  by  any  judge  of  the  United  States,  any 
ichancelior,  judge  of  a  Supreme,  or  Superior  Court,  or  chief  or  first 
fudge  of  a  Court  of  Common  Pleas,  of  any  state,  or  mayor  of  a  city,  in 
either  of  them,  and  by  any  person  having  authority  from  a  Circuit 
^ourt^  or  the  district  courts  of  Maine  or  Kentucky,  to  take  bail ;  which 
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(A)  In  what  Cases  it  is  grantable  by  a  Sheriff. 

authority,  revocable  at  the  discretion  of  such  court,  any  Circuit  Court, 
or  either  of  the  District  Courts  of  Maine  or  Kentucky,  may  give  to  one 
or  more  discreet  persons,  learned  in  the  law,  in  any  district  for  which 
such  court  is  holden,  where,  from  the  extent  of  the  district,  and  remote- 
ness of  its  parts  from  the  usual  residence  of  any  of  the  before-named 
officers,  sucri  provision  shall,  in  the  opinion  of  the  court,  be  necessary. 
Provided^  That  nothing  herein  shall  be  construed  to  extend  to  taking 
bail  in  any  case  where  the  pimishment  for  the  offence  may  be  death; 
nor  to  abridge  any  power  heretofore  given  by  the  laws  of  the  United 
States,  to  any  description  of  persons  to  take  bail."g^ 

(A)  In  what  Cases  it  is  grantable  by  a  SherifT. 

(B)  Where  by  a  Justice  of  the  Peace,  ||  and  a  Constable  in  the  Metropolis*! 

(C)  Where  by  Justices  of  Jail  Delivery. 

(D)  Where  by  the  Court  of  King^s  Bench. 

(E)  Where  by  the  other  Courts  of  Westminster. 
[  (E  2.)  Where  by  the  House  of  Lonis.] 

(F)  What  shall  be  said  to  be  sufficient  Bail. 

(G)  The  Offence  of  taking  insufficient  Bail. 

(H)  The  Offence  of  granting  it  where  it  ought  to  be  denied. 

(I)  The  Offence  of  denying,  delaying,  or  obstructing  it,  where  it  ought  to  be  granted. 

(K)  In  what  Form  it  is  to  be  taken. 

(L)  What  shall  forfeit  the  Recognisance. 


(A)  In  what  Cases  it  is  grantable  by  a  Sheriff. 

By  the  common  law,  according  to  some  opinions,  the  sheriff  withoat 
any  writ  might  ex  officio^  as  principal  conservator  of  the  peace,  (a)  bail 
any  person  arrested  on  suspicion  of  felony ;  and  it  is  certain,  that  by  the 
common  law,  he  might  baU  any  person  who  was  indicted  before  hun  at 
his  torn  for  felony,  or  any  other  crime  that  is  bailable.  (A) 

Vide  2  Hawk.  P.  C.  147.  /6ln  Connecticut,  the  sheriff  may  bail  a  prisoner  commit- 
ted b^  a  justice  of  the  peace,  for  not  finding  sureties,  and  release  him  from  confinemeaL 
Dickinson  ▼.  Kin^bui^,  2  Day,  l.gf  (a)  That  a  constable  had  the  like  power.  Tide 
2  Hawk.  P.  C.  147.  And  how  fkr  this  power  is  taken  away  by  those  statutes  whidi  em- 
power lastices  of  the  peace  to  admit  persons  to  bail  on  an  accusation  of  felony,  and  psr> 
ticulariy  prescribe  in  what  manner  tney  shall  do  it,  vide  ibid.  (6)  But  this  power  is 
now  taken  away  by  1  E.  4,  c.  2,  by  which  it  is  enacted,  that  the  sheriff  shall  not  pro- 
ceed on  such  indictment,  but  shall  remove  it  to  the  next  sessions  of  the  peace.  Hawk. 
P.  C.  106 ;  2  Hawk.  P.  C.  148. 

Also  bail  is  grantable  by  a  sheriff  by  virtue  of  the  following  writs. 
1.  By  that  of  odio  et  atia,  by  which  a  person  committed  for  the  death 
of  a  man,  might  on  an  inquest  taken  by  the  sheriff,  if  he  were  found  to 
have  done  the  fact  by  misadventure,  or  se  deferulendo,  be  mainprized  by 
twelve  men,  upon  the  writ  deponendo  in  ballium;  but  this  wriit 
obsolete  at  this  day. 

Co.  Bail  and  Mainprizej  c.  10;  2  Hawk.  P.  C.  148;  Hawk.  P.  C.  114. 

2dly,  By  writ  of  mainprize,  which  of  late  has  been  disused,  but 
ctill  in  force,  and  may  be  brought  by  persons  bailable,  as  those  who 
imprisoned  for  a  slight  suspicion  of  felony,  or  indicted  of  larceny,  belbie 
the  steward  of  a  leet,  or  of  a  trespass  before  justices  of  the  peace, 
,  Register,  269;  Hawk.  P.  C.  103, 104 ;  2  Hawk.  P.  C.  148. 
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(A)  In  what  Cases  it  is  grantable  by  a  Sheriff. 

Sdlf,  That  of  homine  repkgiando,  whereon  if  he  return  that  the 
plaintiff  is  essoigned,  he  may  by  capias  of  withernam  imprison  the 
defendant,  whether  he  be  a  peer  or  commoner,  till  the  plaintiff  shall  be 
replevied. 

F.  N.  B.  68 ;  C.  Register,  78,  79;  3  Black.  Comm.  139.    Vide  head  of  WriU. 

By  Westm.  1,  cap.  15,  it  is  enacted  as  folio weth:  "  Forasmuch  aa 
sheriffs  and  others,  (a)  who  have  taken  and  kept  in  prison  persons  de- 
tected of  felony,  and  incontinent  have  let  out  by  replevin  such  as  were 
not  replevisable,  and  have  kept  in  prison  such  as  were  replevisable,  be- 
cause they  would  gain  of  one  party  and  grieve  the  other ;  and  foras- 
much as  before  this  time  it  was  not  determined  which  persons  were  re- 
plevisable and  which  not,  but  only  those  that  were  taken  for  the  death 
of  a  man,  (b)  or  by  commandment  of  the  king,((?)  or  of  the  justices  {d) 
for  the  forest ;  (e)  it  is  provided,  and  by  the  king  commanded,  that  such 
prisoners  as  before  were  outlawed,  (g)  and  they  which  have  abjured  the 
realm,  (A)  provers,  and  such  as  be  taken  with  the  manner,  (i)  and  those 
which  have  broken  the  king's  prison,  {k)  thieves  openly  defamed  and 
known,  (/)  and  such  as  be  appealed  by  provers,  so  long  as  the  provers 
be  living,  (if  they  be  not  of  good  name,)  and  such  as  be  taken  for  house- 
burning  feloniously  done,  or  for  false  money,  or  for  counterfeiting  the 
king's  seal,  (m)  or  persons  excommunicate,  (n)  taken  at  the  request  of 
the  bishop,  or  for  manifest  offences,  (o)  or  for  treason  touching  the  king 
himself,  shall  be  no  wise  replevisable  by  the  common  writ,  nor  without 
writ;  but  such  as  be  indicted  of  larceny  by  inquests  taken  before  sheriffs 
or  bailiffs  by  their  office,  or  of  light  suspicion,  or  of  petit  larceny  that 
amounteth  not  above  the  value  of  twelve  pence,  if  they  were  not 
accused  of  some  other  larceny  aforetime,  (p)  or  accused  of  receipt  of 
thieves  or  felons,  or  of  commandment,  or  force,  or  of  aid  in  felony  done, 
or  accused  of  some  other  trespass,  for  which  one  ought  not  to  lose  life 
or  member,  and  a  man  approved  by  a  prover,  after  the  death  of  the 
prover,  (if  he  be  no  common  thief  nor  defamed,)  shall  he  henceforth  let 
out  by  suj£cient  surety,  whereof  the  sheriff  will  be  answerable,  and 
that  without  giving  aught  of  his  goods."  (q) 

(a)  This  statute  be^nning  with  inferior  officers,  extends  not  to  judges  of  superior 
courts.  2  InsL  185, 186.  But  though  the  superior  courts  are  not  strictly  within  Uie 
purriew  of  the  statute,  yet  they  will  always  in  their  discretion  pay  a  due  regard  to  the 
mlee  prescribed  by  it,  and  not  admit  a  person  to  bail  who  is  expressly  declared  by  it  to 
be  irreplevisable,  without  some  particular  circumstances  in  his  favour.  2  Hawk.  P.  C. 
175. — And  by  the  1  &  2  Ph.  &  M.  c.  13,  justices  of  the  peace  shall  not  bail  any  person 
for  offences  declared  irreplevisable  by  this  statute.  Vide  irrfrd»  (6)  For  this  vide 
2  Hawk.  P.  C.  95,  and  the  statutes  of  Glouc.  c.  9, 3  H.  7, 1.  (c)  This  exception  is  not 
to  be  applied  generally  to  every  command  of  the  king,  but  only  to  such  as  proceed  from 
him  in  person,  or  from  his  privy  council.  2  Hawk.  P.  C.  151.*  (d)  This  is  not  to  be 
anderstood  of  ordinary  commitments  by  such  justices  for  safe  custody,  but  of  imprison- 
jpeots  by  their  absolute  command,  by  way  of  punishment,  as  for  contempts  ana  such 
like  matters,  which  lie  rather  in  their  discretion  than  in  their  ordinary  power.  2  Hawk. 
P.  C.  151 ;  S.  P.  C.  73;  Dalt.  c.  14;  F.  N.  B.  251;  24  E.  3,  33,  pi.  26;  Roll.  R. 
134.     («)  They  must  be  forests,  strictly  such,  and  not  parks  or  chases;  but  it  is  not 

♦  With  respect  to  the  command  of  the  king  or  his  council,  the  power  of  secretary  of 
date  to  commit,  &c;,  the  editor  would  refer  the  student  to  the  cases  of  Entick,  clerk,  v. 
Canington  and  others,  2  Wils.  275;  11  St.  Tr.  317;  and  the  case  of  Money  ei  al.  v. 
Leach,  in  Error,  in  B.  R.,  3  Burr.  1742,  &c. ;  also  vide  the  King  and  Wilkes,  2  Wils. 
151,  &c.  ;  the  case  of  Crosby,  Esq.,  Mayor  of  London,  3  Wils.  188,  &c.  As  to  a  com- 
mitment by  the  Commons,  vide  jmw/. 
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(B)  Where  by  a  Justice  of  the  Peace,  &c« 

material  whether  the  forest  be  the  king's  or  a  subject's.  Regrister,  77 ;  4  Inst.  314 ; 
Co.  Lit.  2,  a,  233,  a ;  F.  N.  B.  67 ;  Plowd.  124 ;  yide  the  1  E.  3,  c.  8,  and  7  R.  3,  c  4. 
7%at  no^  man  thall  be  imprisoned  by  any  officer  cf  the  forest  without  due  indictment^  or 
being  taken  with  the  manner,  or  trespassing  in  the  forest.  For  the  explanation  of  which, 
Tide  3  Hawk.  P.  C.  152.  And  for  what  shall  be  said  a  taking  with  the  manner,  vide 
Carth.  77,  78.  {g)  Yet  the  King's  Bench  may  u^  discretion  bail  a  man  upon  an  ou^ 
lawry  of  felcmy ;  as  where  an  error  is  alleged  in  the  proceedings,  &c.  19  H.  6,  2,  a; 
2  Hawk.  P.  C.  154;  vide  title  Outlawry.  (Ji)  For  this  vide  2  Hawk.  P.  C,  head  of 
Jipprover,  (t)  Or  rather  Mainer;  that  is,  with  the  thing  stolen  as  it  were  in  their 
hands.  Hawk.  P.  C.  101 ;  2  Hawk.  P.  C.  154.  (A)  Also  they  who  have  broken  any 
other  priQon.  2  Inst.  188 ;  2  Hawk.  P.  C.  154.  (/)  The  judgment  whereof  must  be 
left  to  the  discretion  of  the  person  who  hath  power  to  bail  them.  2  Hawk.  P.  C.  154. 
(m)  Persons  taken  for  arson,  or  for  false  money,  or  for  falsifying  the  king's  seal,  or  for 
treason  which  touches  the  king  himself,  are,  in  respect  of  the  heinousness  of  their 
offence,  excluded  from  replevin,  especially  if  they  be  m  actual  custody;  but  yet  such, 
according  to  the  circumstances  or  their  cases,  may  be  bailed  in  the  King's  Bench. 
2  Hawk.  P.  C.  156.  (fi^  But  if  a  person  appear  to  be  imprisoned  for  an  excommunica- 
tion, in  a  cause  whereof  the  spiritual  court  hath  no  cognisance,  he  may  be  delivered 
either  by  habeas  corpus,  or  by  quashing  or  superseding  the  writ  of  excmnmunieato 
eapiendo,  2  Hawk.  P.  C.  154.  (o)  Must  be  intended  of  inferior  crimes  of  an  encx^ 
mous  nature  under  the  degree  of  felony ;  the  judgment  whereof  seems  to  be  left  to  dis- 
cretion. Vide  2  Hawk.  P.  C.  155.  {p)  But  how  far  it  must  appear  that  thoee  ex- 
cepted out  of  the  statute  are  of  good  reputation,  and  innocent  of  the  fact,  vide  2  HawL 
P.  C.  159.  And  that  it  must  be  left  to  the  discretion  of  the  person  who  has  the  power 
of  bailing  them,  {q)  This  is  to  be  understood  of  accessories  before  and  after  to  capital 
offences,  with  these  restraints,  that  the  persons  so  accused  are  of  good  reputation,  and 
under  no  violent  presumptions  of  guilL  2  Hawk.  P.  C.  159,  and  31  Car.  2,  c  2, 
par.  21. 

II  But  by  the  7  G.  4,  c.  64,  §  1,  "An  act  for  improving  the  Administra- 
tion of  Criminal  Justice  in  England,"  the  above  provisions  are  repealed, 
(as  well  as  those  respecting  bailing  persons  on  criminal  charges  in 
23  Hen.  6,  c.  9 ;  3  Hen.  7,  c.  3,  §  2 ;  25  Hen.  8,  c.  3 ;  32  Hen.  8,  c.  3; 
1  &  2  Ph.  &  Ma.  c.  13 ;)  and  see  the  provisions  as  to  bailing  persons 
charged,  made  by  that  act,/?05/,  (B).|| 

(B)  Where  by  a  Justice  of  the  Peace, )  and  a  Constable  in  the  Metropolis.! 

It  seems  clear,  that  wherever  justices  of  peace  have  power  to  hear 
and  determine  any  offence  which  is  bailable  within  the  statute  Westm.  1, 
any  one  of  such  justices  seems  consequently  to  have  power  to  bail  any  per- 
son indicted  at  the  sessions  for  such  offence,  because  every  such  justice 
is  a  judge  of  the  court  which  is  to  determine  it 

H.  P.  G.  105;  Coke,  Bail  and  Mainprize,  c.  6;  Lamb.  347;  2  Hawk.  P.  C.  160. 

Also  every  justice  of  the  peace  has  a  discretionary  power  of  admitting 
persons  to  bail  who  have  given  a  dangerous  wound. 

But  the  power  of  justices  in  admitting  to  bail,  is  chiefly  regulated  by 
acts  of  Parliament ;  to  which  purpose  it  is  recited  by  I  R.  3,  cap.  3, 
"  that  divers  persons  had  been  daily  arrested  and  imprisoned  for  suspi- 
cion of  felony,  sometime  of  malice,  and  sometime  of  a  light  suspicion, 
and  so  kept  in  prison  without  bail  or  mainprize,  to  their  great  vexation 
and  trouble ;  and  thereupon  it  is  enacted,  that  every  justice  of  the  peace 
in  every  shire,  city,  and  town,  may,  by  his  or  their  discretion,  let  such 
prisoners  and  persons  so  arrested  to  bail  or  madnprize,  in  like  form  as 
though  the  same  prisoners  or  persons  were  indicted  thereof  of  record, 
before  the  same  justices  at  their  sessions.'' 

«  Hawk.  P.  C.  161 ;  1  R.  3,  c.  3. 

But  this  statute,  so  far  as  it  gives  such  power  to  a  single  justice,  is 
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(B)  Where  by  a  Jastice  of  the  Peace,  &c. 

repealed  by  3  H.  7,  c.  3,  which  enacteth, « that  justices  of  the  peace,  or 
two  of  them  at  the  least,  whereof  one  to  be  of  the  quorum,  have  power 
to  bail  any  person  mainpernable  by  law,  to  their  next  general  sessions, 
or  to  the  next  general  jail-delivery,  as  well  within  franchise  as  without; 
and  that  the  same  justices,  or  one  of  them,  shall  certify  the  same  to  such 
sessions  or  jail-delivery,  on  pain  of  10/." 

But  these  statutes  having  been  often  abused  by  the  justices  of  the 
peace  bailing  persons  in  the  name  of  two  justices,  where  one  only  was 
present,  and  for  offences  not  bailable ; 

It  is  enacted  by  1  &  2  Ph.  &  Mar.  c.  13,  "that  no  justice  shall  bail  any 
person  for  offences  declared  to  be  irreplevisable  by  Westm.  1,  and  that 
no  person  arrested  for  manslaughter  or  felony,  or  suspicion  thereof,  shall 
be  let  to  bail  or  mainprize  by  any  justices  of  the  peace,  if  it  be  not  in 
open  sessions,  except  it  be  by  two  justices  at  the  least,  and  one  to  be  of 
the  quorum^  and  the  same  justices  to  be  present  together  at  the  time ; 
which  bailment  or  mainprize  they  shall  certify  in  writing,  subscribed  or 
signed  by  them  at  the  next  general  jail-delivery;  and  such  justices,  before 
such  bailment  for  felony,  shall  take  the  examination  of  the  prisoner,  and, 
the  information  of  them  that  bring  him,  of  the  fact  and  circumstances 
thereof;  and  shall  put  in  writing  so  much  thereof  as  shall  be  material, 
before  they  make  the  bailment ;  and  shall  certify  such  examination  and 
bailment  to  the  next  general  jail-delivery;  and  shall  have  authority  to 
bind  all  such  by  recognisance  or  obligation,  as  do  declare  any  thing 
material  to  prove  the  said  offences,  to  appear  at  the  next  general  jail- 
delivery,  and  to  give  evidence,  &c.,  and  shall  certify  the  said  evidence 
and  bonds,  &c.,  before  the  time  of  the  trial ;  and  if  any  justice  of  quorum 
shall  offend  against  this  act,  he  shall  be  fined  in  discretion  by  the  justices 
of  jail-delivery,  on  proof  by  examination  before  them,"  &c.  But  it  is 
provided,  "  that  justices  in  Middlesex,  and  in  cities,  boroughs,  and  towns 
corporate,  shall  have  authority  to  bail  prisoners  in  such  manner  as  was 
before  accustomed;  and  also  shall  take  examinations  and  bonds  as 
aforesaid,  upon  every  bailment,  and  certify  the  bailment-bond  and 
examination  at  the  next  general  jail-delivery." 

fi  A  Justice  of  the  peace  in  Massachoaetts  has  no  aothori^r  to  admit  to  hail  in  case  of 
homicide.  Commonwealth  r.  Leverid^  11  Mass.  337.  No  bail  can  be  taken  in  eases 
panishable  with  death,  when  the  proof  is  strong  or  presumption  ffreat.  Foley  ▼•  People, 
I  Breese,  32;  Territory  ▼.  M'Farland,  1  M.  R.  218 ;  State  v.  Ward,  2  Hawks,  447 ;  in 
New  York  the  Snpreme  Court  may  bail  a  prisoner  in  all  criminal  cases  whatever. 
Taylor's  Case,  5  Cowen,  39 ;  and  in  New  Jersey  and  Sooth  Carolina,  the  court  may 
admit  to  bail  in  capital  cases.  State  ▼.  Hill,  1  Const.  R.  242 ;  State  y.  Rockafellow, 
1  HalsU  332.  ^ 

The  authority  given  to  one  justice  of  the  peace  by  1  R.  3,  to  admit 
persons  to  bail  for  felony,  being  repealed  by  3  H.  7,  c.  3,  and  1  &  2  Ph. 
&  Ma.  c.  13,  one  justice  of  the  peace  cannot  admit  persons  to  bail,  unless 
it  be  for  an  offence  directly  tending  to  a  breach  of  the  peace,  the  restraint 
whereof  is  the  chief  end  of  his  office ;  or  for  an  offence  by  statute  put 
under  the  cognisance  of  one  justice ;  or  for  an  offence  indictable  at  the 


d  Hawk.  P.  C.  163. 

But  though  the  statute  of  1  &  2  Ph.  &  Ma.  c.  13,  has  prescribed  the 
statute  of  Westm.  1,  c.  15,  as  a  pattern  for  justices  to  follow  in  relation 
to  bail,  and  it  therefore  follows,  that  a  person  under  an  actual  arrest  for 
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(B)  Where  by  a  Jostioe  of  the  Peaee,  &e. 

any  crime  Heciared  to  be  irreplevisable  by  that  act  cannot  be  bailed  by 
any  justice,  yet  if  a  person  at  large  be  only  accused  of  any  such  crime 
on  a  slight  suspicion,  before  a  justice  of  the  peace,  it  seems  that  the  jus- 
tice ought  not  to  conmiit  him,  but  ought  to  take  surety  from  him  to 
appear  before  a  proper  court. 

9  Hawk.  P.O.  164. 

Also  the  statute  of  1  &  2  Ph.  &  Ma.  c.  13,  expressly  mentioning  the 
bailing  of  persons  for  manslaughter,  as  well  as  for  other  felonies,  it  is 
clear  that  justices  of  the  peace  may,  by  force  thereof,  safely  bail  any 
person  imprisoned  on  a  slight  suspicion  of  a  fact,  appearing  to  be  no 
higher  an  offence  than  manslaughter ;  and  much  more  if  it  appear  Id 
amount  to  no  more  than  homicide  by  misadventure,  or  in  self-defence ; 
but  the  justices  ought  to  be  cautious  the  offence  does  not  amount  to 
murder ;  also  that  there  be  no  violent  presumptions  that  the  party  did 
the  fact ;  for  if  any  such  appear,  the  party  ought  not  to  be  bailed,  though 
the  offence  amount  to  no  more  than  homicide  by  misadventure  or  self- 
defence. 

S  Hawk.  P.  C.  164;  Roll.  R.  266;  H.  P.  G.  99;  Dalt.  c.  114;  Lamb.  346 ;  2  Inn. 
314. 

II  It  is  settled,  after  elaborate  argument  and  research,  that  a  justice  of 
the  peace  has  jurisdiction  to  issue  a  warrant  for  the  apprehension  of  a 
person  charged  with  publis}iing  a  libel,  and,  in  default  of  his  finding 
sureties  to  answer  for  the  offence,  he  may  be  committed  to  prison. 

Butt  T.  CoD^nt,  1  Bro.  &  Bing.  648 ;  4  B.  Moo.  195,  S.  C. 

By  1  &  2  G.  4,  c.  218,  commonly  called  the  Metropolis  Police  Act, 
^§  28,)  it  is  enacted,  that  within  the  limits  to  which  the  jurisdiction  of  the 
justices  thereby  recognised  extends,  it  shall  be  lawful  for  the  constable 
or  headborough  attending  at  any  watch-house,  between  the  hours  of 
eight  in  the  afternoon  and  six-  in  the  forenoon,  to  take  bail  by  recog- 
nisances, without  fee  or  reward,  from  any  person  brought  into  his  cus- 
tody, without  warrant  of  a  justice,  charged  with  any  petty  misdemeanor, 
if  such  constable  shall  deem  it  prudent,  for  the  appearance  of  the  party 
at  any  of  the  public  police  offices  at  an  hour  specified ;  and  that  such 
recognisances  shall  be  of  equal  obligation  as  if  the  same  had  been  taken 
before  any  of  his  majesty's  justices  of  the  peace. 

By  7  G.  .4,  c.  64,  "An  Act  for  improving  the  Administration  of  crimi- 
nal Justice  in  England,"  all  the  statutes  respecting  bail  on  criminal 
charges  are  repealed ;  and  by  §  1,  it  is  enacted  as  follows : — **  Whereas 
it  is  expedient  to  define  under  '^^hat  circumstances  persons  may  be  ad- 
,  mitted  to  bail  in  cases  of  felony,  and  to  make  better  provisions  for  taking 
examinations,  informations,  bailments,  and  recognisances,  and  returning 
the  same  to  the  proper  tribunals :  And  whereas  the  technical  strictness 
of  criminal  proceedings  might,  in  many  instances,  be  relaxed,  so  as  to 
insure  the  punishment  of  the  guilty,  without  depriving  the  accused  of 
any  just  means  of  defence,  and  the  administration  of  justice  in  that  part 
of  the  United  Kingdom  called  England  might,  in  other  respects,  be  ren- 
dered more  effectual ;  be  it  therefore  enacted,  that  where  any  person 
shall  be*  taken  on  a  charge  of  felony,  or  suspicion  of  felony,  bdfore  one 
or  more  justice  or  justices  of  the  peace,  and  the  charge  shall  be  supported 
by  positive  and  credible  evidence  of  the  fact,  or  by  such  evidence  as,  if 
not  explained  or  contradicted^  shall  in  the  opinion  of  the  justice  or  psr 
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(C)  Where  by  Jiwtiees  of  Jail-Delfvery. 

Ikes  raise  a  strong  presumption  of  the  guilt  of  the  person  charged,  such 
person  shall  be  committed  to  prison  by  such  justice  or  justices,  in  the 
manner  herein-after  mentioned ;  but  if  there  shall  be  only  one  justice 
present,  and  the  whole  evidence  given  before  him  shall  be  such  as  neither 
to  raise  a  strong  presumption  of  guilt,  nor  to  warrant  a  dismissal  of  the 
charge, such  justice  shall  order  the  person  charged  to  be  detained  in  cus- 
tody, until  he  or  she  shall  be  taken  before  two  justices,  at  the  least ;  and 
where  any  person  so  taken,  or  any  person  in  the  first  instance  taken 
before  two  justices  of  the  peace,  shall  be  charged  with  felony,  or  on  sus- 
picion of  felony,  and  the  evidence  given  in  support  of  the  charge  shall, 
iti  their  opinion,  not  be  such  as  to  raise  a  strong  presumption  of  the  guilt 
of  the  person  charged,  and  to  require  his  or  her  committal,  or  such  evi- 
dence shall  be  adduced  on  behalf  of  the  persons  charged  as  shall,  in  their 
opinion,  weaken  the  presumption  of  his  or  her  guilt,  but  there  shall, 
notwithstanding,  appear  to  thejii  in  either  of  such  cases  to  be  sufficient 
ground  for  judicial  inquiry  into  his  or  her  guilt,  the  person  charged  shall 
be  admitted  to  bail  by  such  two  justices,  in  the  manner  hereinafter  men- 
tioned :  provided  always,  that  nothing  herein  contained  shall  be  con- 
strued to  require  any  such  justice  or  justices  to  hear  evidence  on  behalf 
of  any  person  so  charged  as  aforesaid,  unless  it  shall  appear  to  him  or 
them  to  be  meet  and  conducive  to  the  ends  of  justice  to  hear  the  same.'' 
2.  <<-And  whereas  it  is  expedient  to  amend  and  extend  the  provisions 
of  two  acts,  the  first  passed  in  the  first  and  second  years  of  King  Philip 
and  Queen  Mary,  intituled  .tf/i  ^ci  appointing  an  ordei^  to  justices  of 
peace /or  the  bailment  of  prisoners;  and  the  second  passed  in  the 
second  and  third  years  of  the  same  reign,  intituled  ^n  Jict  to  take  an 
examination  of  prisoners  suspected  of  manslaughter  or  felony;  be  it 
therefore  enacted,  that  the  two  justices  of  the  peace,  before  they  shall 
admit  to  bail,  and  the  justice  or  justices,  before  he  or,  they  shall  conmiit 
to  prison  any  person  arrested  for  felony,  or  on  suspicion  of  felony,  diall 
take  the  examination  of  such  person,  and  the  information  upon  oath  of 
those  who  shall  know  the  facts  and  circumstances 'of  the  case,  and  shall 
put  the  same,  or  as  much  thereof  as  shall  be  material,  into  writing ;  and 
the  two  justices  shall  certify  such  bailment  in  writing ;  and  every  such 
justice  shall  have  authority  to  bind  by  recognisance  all  such  persons  as 
shall  know  or  declare  any  thing  material  touching  any  such  felony  or 
suspicion  of  felony,  to  appear  at  the  next  court  of  oyer  and  terminer,  or 
jail-delivery,  or  superior  criminal  court  of  a  county  palatine  or  great 
sessions,  or  sessions  of  the  peace,  at  which  the  trial  thereof  is  intended 
to  be,  then  and  there  to  prosecute  or  give  evidence  against  the  party 
accused ;  and  such  justices  and  justice  respectively  shall  subscribe  all 
such  examinations,  informations,  bailments,  and  recognisances,  ancf 
deliver  or  cause  the  same  to  be  delivered  to  the  proper  officer  of  the 
court  in  which  the  trial  is  to  be,  before  or  at  the  opening  of  the  court*"  H 

(C)  Where  by  Justices  of  Jail-DeliTery. 

JusTicis  of  jaU-delivery,  not  being  within  the  restraint  of  the  statute 
Westm.  1,  c.  15,  may  bail  persons  convicted  before  them  of  homicide  by 
misadventure  or  self-defence,  the  better  to  enable  them  to  purchase  tbeii 
pardon* 

Compt  154,  a;  H.  P.  C.  101 ;  F.  N.  6.  -246;  S.  P.  C.  15 ;  3  Hawk.  P.  C.  165. 
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(D)  Where  by  the  Court  of  King's  Bench. 

Also  it  seems,  that  in  discretion  they  may  bail  a  person  convicted 
before  them  of  manslaughter,  upon  special  circumstances ;  as,  if  the  evi- 
dence against  him  were  slight ;  or,  if  he  had  purchased  his  pardon. 

H.  P.  C.  101 ;  Compt.  153 ;  2  Hawk.  P.  C.  165.  H  A  defendant  will  he  admitted  to 
hail,  after  conyictioDt  in  cases  of  mere  misdemeanors,  as  for  an  assault  and  battery, 
daring  the  pendency  of  a  motion  for  a  new  trial,  or  in«rrest  of  judgment;  but  not  aAei 
the  conviction  of  an  infiunous  offence.  State  y.  Connor,  2  Bay,  34.  See  McNeil's  case. 
1  Caines,  72.  ^ 

Also,  if  an  appellee  plead  an  excommunication  in  disability  of  the 
plaintiff,  it  seems  they  may  bail  him  till  the  plaintiff  shall  be  absolved ; 
for  otherwise  the  appellee  might  lie  in  prison  forever,  without  having 
an  opportunity  of  coming  to  his  trial. 

tS.  P.  C.  72 ;  2  flawk.  P.  C.  106. 

And  where  such  justices  have  power  to  admit  persons  to  bail,  it  seems 
that  they  may  do  it  after  their  sessions  is  over,  as  well  as  during  their 
sessions. 

2  Hawk.  P.  C.  165. 

[Although  the  statute  of  3  Hen.  7,  c.  1,  is  express,  that  on  an  acquittal 
of  murder  within  the  year  at  the  king's  suit,  the  justices  cannot  discharge, 
but  are  bound  ex  officio  to  hold  to  bail,  yet  it  has  been  the  practice,  at 
the  Old  Bailey,  and  in  all  the  circuits  in  England,  not  to  hold  the  party 
to  bail,  unless  an  appellant  appear,  and  apply  by  motion  for  bail. 

Kelynge,  25 ;  F.  N.  B.  251, 6.]  0  ^y  ^^  G*  ^9  ^  ^^9  appeals  of  murder,  treason,  and 
Colony  are  abolished.    See  ante^  tit.  Appeal,^ 

(D)  Where  hy  the  Court  of  King's  Bench. 

This  court,  by  the  plenitude  of  its  power,  may  in  discretion  admit 
persons  to  bail,  diough  committed  by  other  courts,  for  crimes  not  bail- 
able by  those  courts,  on  consideration  of  the  nature  and  ciicumstanoes 
of  the  case.  * 

Vauffh.157;  6Mod.734  3  Salk.  91,  pi.  1,284,  pi.  12;  Holt.  590;  2Ld.Raym.978; 
12  Mod.  102, 155, 156;  Raym.  381.  /3  The  Supreme  Court  of  the  United  States  has 
power  to  bail  a  person  committed  for  trial  on  a  criminal  charse  by  a  district  judge. 
United  States  y.  Hamilton,  3  Dall.  17.  The  Supreme  Court  of  New  York  has  the  same 
power  in  relation  to  bail  in  criminal  cases  as  the  Court  of  King*s  Bench.  Ex  parU 
IViylor,  5  Cowen,  39.  See  The  State  y.  Mairs,  Coxe,  335;  State  y.  RockafeUo^, 
1  Halsted,  332 ;  Stale  y.  HUI,  1  Const.  Rep.    So  Car.  242. 2f 

But  here  it  must  be  observed,  that  with  respect  to  the  nature  of  the 
offence,  although  this  court  is  not  tied  down  by  the  rules  prescribed  by 
the  statute  of  Westminster  1,  c.  13,  yet  it  will  in  discretion  pay  a  due 
regard  to  those  rules,  and  not  admit  a  person  to  bail  who  is  expressly 
declared  to  be  irreplevisable,  without  some  particular  circumstances  in 
his  favour. 

2  Inst  185, 166, 189;  H.  F.  C.  104;  Salk.  61 ;  3  Bulst.  113;  2  Hawk.  P.  C.  175; 
5  Mod.  454. 

And  therefore,  if  a  person  be  attainted  of  felony,  or  convicted  thereof 
by  verdict  general  or  special,  or  be  notoriously  guilty  of  treason  or  man 
slaughter,  &e.,  by  his  own  confession,  or  otherwise,  he  is  not  to  be 
admitted  to  bail,  without  some  special  motive  to  induce  the  court  to 
grant  it. 

Kelynge,  90;  Dyer,  79;  Bulst.  87,;  9  Hawk.  P.  C.  176;  ^  State  y.  Coimar,  2  Bij, 

34.8' 
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(D)  Where  by  tha  Court  of  King's  Bench. 

As  where  a  person  taken  by  a  capias  utlagaium  dn  an  appeal  of 
felony,  by  the  name  of  J  S,  gentleman,  pleads  that  his  name  is  J  S,  yeo- 
man, and  not  gentleman,  and  so  he  is  not  the  same  person  that  was 
outlawed ;  in  which  case  the  court  in  discretion  may  ball  him ;  for  until 
the  plea  be  determined,  it  appears  not  whether  he  were  the  person 
intended  or  not. 

S  Hawk.  P.  C.  175.  So  for  any  other  error  in  the  outlawry,  eBpecially  if  it  be  an 
apparent  gob.    Vide  5  H.  7, 16,  pi.  7 ;  2  Inst.  188 ;  H.  P.  C.  101 ;  Sid.  316. 

So  if  a  man  be  convicted  of  felony  upon  evidence,  by  which  it  plainly 
appears  to  the  court  that  he  is  not  guilty  of  it ;  in  which  case  even  the 
justices  of  jail-delivery  may  bail  him. 

Cromp.  Justice,  154 ;  S  Hawk.  P.  C.  175. 

Or  where  a  prosecution  is  unreasonably  delayed ;  (a)  or  where  the 
prisoner  may  be  in  danger  of  losing  his  life,  either  by  famine,  or  dan- 
gerous distemper,  &c.,  unless  he  be  bailed.  (A) 

5Mod.  455;  Sid.  78;  Bulst  85;  Palm.  558;  Keb.  305;  Stra.  4,  858;  Andr.  64; 
Latch.  13 ;  Cro.  Jac.  356 ;  Co.  Lit  989.  [The  indisposition,  upon  which  the  court  will 
bail,  must  be  a  present  indisposition  arising  from  the  confinement,  and  not  from  any  con- 
stitutional or  mokiXj  distemper,  or  from  the  act  of  the  prisoner.  R.  y.  Wyndham,  1  Stra.  4. 
See  too  Cowp.  333.]  /S  (a)  When  the  defendant,  cnarged  with  foTjgfery,  is  not  brought 
to  trial  during  the  second  term^  he  is  entitled  to  be  enlarged  on  giving  bail.  State  t. 
Buych,  S  Bay,  563 ;  Logan  t.  State,  8  Const.  Rep.  493.  {h)  See  United  States  y. 
Jones,  3  Wash.  C.  C.  R.  324 ;  3  Bay,  34.0^ 

The  Court  of  King's  Bench  hath  always  admitted  persons  to  bail  im- 
prisoned by  the  king's  special  command,  or  by  order  of  the  privy  council, 
where  the  commitments  expressed  the  crime  or  cause  for  which  the 
party  was  committed,  on  the  like  circumstances  on  which,  in  di^retion, 
it  wiU  grant  bail  on  other  commitments. 

5  Mod.  78 ;  Sid.  143 ;  Palm.  559.  Also  where  it  hath  appeared  that  persons  hsTO 
been  committed  by  colour  of  an  authority  claimed  under  an  illegal  patent,  this  court  hath 
always  discharged  the  persons  so  committed  without  ball.  Leon.  70;  Andr.  397; 
S  Hawk.  P.  C.  166.  fl  When  the  defendant  is  in  jail  merely  under  process  of  a  state 
court,  the  Circuit  Court  of  the  United  States  cannot  grant  a  habea»  corpus  for  tiie  purpose 
of  surrendering  him  on  discharge  of  his  bail.    Unit^  States  v.  French,  1  G^Iis.  1. 2/ 

But  it  was  formerly  holden  by  many,(c)  and  at  length  adjudged  in 
Sir  .John  Corbet's  csLsej{d)  that  persons  committed  by  the  special  com- 
mand of  the  king,  signified  by  warrant  from  the  lords  of  the  privy 
council,  were  not  bailable  without  the  king's  consent,  unless  there  ap- 
peared some  extraordinary  circumstances  in  the  case ;  it  being  to  be 
presumed  that  the  king  would  not  exert  his  prerogative  in  such  a  man- 
ner, without  some  good  reason  for  the  safety  of  the  state,  not  fit  to  be 
divulged ;  but  this  being  thought  to  be  a  great  strain  of  the  prerogative, 
and  to  make  the  liberty  of  the  subject  precarious,  and  contrary  to  the 
purport  of  magna  char  to,  and  many  other  statutes,  which  declared  that 
no  man  shall  be  imprisoned  but  by  due  process  of  law,  &c.,  occasioned 
the  petition  of  right,  13  Car.  1,  and  the  16  Car.  1,  c.  10,  by  which  it  seems 
now  established,  that  where  commitments  by  the  privy  council  do  not 
with  convenient  certainty  express  the  crime  alleged  against  the  party, 
he  ought  to  be  bailed. 

(e)  33  H.  6,  38,  b;  Andr.  298;  Roll.  R.  134, 192,  219;  Moor,  839;  F.  N.  B.  66; 
S.  P.  C.  72.  {i)  See  the  arguments  on  the  habeoM  corpus,  concerning  loans,  and  Rush- 
worth's  Collectiona,  part  1,  foi.  458.    Vide  Cro.  Car.  507,  579,  593. 

The  great  regard  which  is  so  justly  due,  and  which  has  always  been 

3D 
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(D)  Where  by  the  Court  of  King's  Bench. 

paid  to  the  proceedings  of  either  House  of  Farliamenty  who  are  the 
guardians  of  the  liberty  of  the  subject,  makes  it  somewhat  doubtful  in 
what  cases  the  Court  of  King's  Bench  will  discharge  or  bail  a  person 
committed  by  either  of  those  houses. 

9  Hawk.  P.  C.  170. 

Hence  no  preciedent  can  be  found,  where  the  Court  of  King's  Bendi 
has  bailed  a  prisoner,  sitting  the  parliament,  on  a  commitment,  which, 
on  the  return  of  it,  stands  mdifierent  whether  it  be  strictly  legal  or  not 

2  Hawl.  P.  C.  170. 

And  therefore,  in  the  Lord  Shaftesbury's  case,  who,  upon  his  habeas 
corpus  in  the  King's  Bench,  was  returned  to  have  been  committed  by 
the  House  of  Lords,  for  a  high  contempt  committed  against  the  house, 
the  court  would  not  take  notice  of  any  exceptions  against  the  fonnof 
the  commitment ;  as  that  it  was  too  gener&d,  and  did  not  express  the 
nature  of  the  contempt,  or  in  what  place  it  was  committed,  &c ;  for  that 
it  shall  be  presumed  that  it  was  such,  for  which  the  lords  niight  lawMy 
make  such  an  order,  and  no  other  court  shall  prescribe  to  them  in  what 
form  they  ought  to  make  it 

Mod.  144, 145,  &c. ;  3  Keh.  799 ;  1  Fieem.  463 ;  3  St  Tr.  615,  S.  C. ;  3  Show.  336. 
[See  oonfirmation  of  this  doctrine  in  Morray^s  ease,  1  Wils.  399 ;  Brass  Cioeby't  cue, 
9  Wilt.  188;  3  Black.  R.  755;  and  part  of  Lord  Camden's  arromeut  in  the  casa  of 
Entick  Y.  Carrinffton,  11  St.  Tr.  317 ; J  ||  and  see  The  Kinsr  y.  Flower,  8  Term  R.  3U.| 
/iSee  Ex  parte  Kearney,  7  Wheat.  38;  Clark  y.  People,  1  Breese,  366;  State  t. 
White,  Charl.  136;  Bickley  y.  Commonwealth,  1  J.  J.  Marsh.  575.gr 

But  a  person  committed  for  a  contempt,  by  the  order  of  either  Honse 
of  Parliament,  may  be  discharged  by  the  Court  of  King's  Bench,  after  a 
dissolution  or  prorogation  of  th^  parliament,  whether  he  were  committed 
during  the  sessions,  or  afterwards ;  for  that  all  the  orders  of  parliament 
are  determined  by  a  dissolution  or  prorogation ;  (a)  and  all  matteis, 
befote  either  house,  must  be  commenced  anew  at  the  next  partiameDt, 
except  only  in  a  few  cases ;  and  if  the  subject  should  be  deprived  ai  bii 
liberty  till  the  next  parliament,  which  perhaps  may  not  meet  agaio  in 
many  years,  no  one  could  say  when  his  imprisonment  would  end. 

3  Hawk.  P.  C.  171;  Keb.  871,  887,  889;  Sid.  345;  Ley.  165;  Mod.  155,  157. 
fa)  But  Qu,  For  though  the  prorogation  of  the  parliament  was  the  chief  reaaon  vhy  4» 
Earl  of  Oanby  was  bailed,  yet  the  binding  him  to  appear  at  the  next  sesuoos  of  padia- 
ment  was  an  afflrmanoe  of  the  commitment,  and  a  plain  proof  of  the  opinion  of  the  c<mit 
at  that  time,  that  the  commitment  was  not  ayoided  or  discharged  by  the  piorogaOA 
of  the  parliament.  Carth.  133, 133;  yide  Skm.  56,  that  the  Earl  d  Daoby  was  Mt 
bailed.* 

*  In  Skin.  169, 163,  there  are  farther  argnmenta  in  his  &yoar;  but  in  Caith.  13S,tt 
is  said  he  was  bailed  when  Ch.  J.  Jefieries  came  in.  See  Ch.  J.  Holt's  opinian  ia 
Salk.  503. 

And  though  the  Court  of  King's  Bench  may  in  their  discretion  bail  a 
lord  upon  an  impeachment  of  high  treason,  after  a  dissolution  or  proro- 
gation of  the  parliament,  yet  may  they  refuse  it,  not  as  a  matter  out  of 
their  power,  but  as  a  thing  which  they  are  not  bound  to  do,  and  impro- 
per on  consideration  of  the  whole  circumstances  of  the  affair. 

Raym.  381 ;  Lord  Stafford's  case.  [The  Court  of  Kin|^s  Bench  bailed  the  EaH  oC 
Castlemain,  whom  the  Commons  had  committed  for  hij^h  treason,  the  attomey-geneiai 
not  opposing.  4  St.  Tr.  398.]  /S  A  person  charged  with  treason  may,  for  yery  stroat 
reasons,  be  admitted  to  bail.  TJ.  S.  y.  Hamilton,  3  Dall.  18 ;  U.  S.  y.  Steward,  9  Dull 
345;  Burr*s  Trial,  306.  In  hidiana,  by  statutory  proyisions,  all  penons  eii^  be  bai 
aMe  by  seAcient  suetias,  nnloBs  for  capital  oflbnces,  wheie  the  proof  is  eyidM»  crlbe 
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(D)  Where  by  the  Court  of  King*8  Bench. 

pieeamption  greet.  Foley  t.  Peoploi  1  Breeee,  3S.  In  New  Jersey,  coarts  my  admit 
to  bail  even  in  caoital  caeee.  State  r,  Rockafellow,  1  Halst.  333.  So  m  Sooth  Gbi»> 
line.  State  v.  Hill,  1  Const.  R.  243;  bat  this  power  will  be  exercised  with  great 
caution,  gf 

The  Earl  of  Salisbiiry  was  impeached  for  being  reconciled  to  the  Church 
of  Rome,  by  the  convention  that  was  turned  into  a  parliament,  I  W.  & 
M.,  and  lay  in  the  Tower  till  the  next  parliament,  which  being  adjourned 
for  two  months,  he  moved  to  be  discharged  on  the  act  of  oblivion, 
wherein  neither  his  crime  nor  his  person  were  excepted,  but  clearly 
within  the  act  of  pardon,  or  that  he  might  be  bailed.  As  to  the  act  of 
pardon,  the  court  held,  that  it  should  be  pleaded  with  proper  aver- 
ments, (a)  which  could  not  be  done  here,  because  there  was  nothing 
before  the  court  upon  which  to  ground  such  plea ;  (6)  and  that  as  to  the 
bailing  him,  this  being  a  short  adjournment,  the  application  for  that 
purpose  should  be  to  the  parliament.  • 

Carth.  131,  138;  Show.  100,  S.  C;  Earl  of  Salisbury's  case,  (a)  For  which  are 
Cited,  Plow.  484 ;  8  Co.  68 ;  4  H.  7,  8 ;  Rast.  Ent.  665.  (b)  But  the  reporter  makes  a 
^mmn,  Whether  he  might  not  plead  it  in  discharge  of  the  matter  retumea  by  the  habem 
e&wpuM^  and  enter  it  on  the  same  roll.     Carth.  133. 

In  former  days,  and  particularly  at  the  time  when  Sir  Edward  Coke 
was  chief  justice,  several  persons  committed  to  the  Fleet  by  the  lord 
chancellor,  were  bailed  by  the  Court  of  King's  Bench,  upon  exceptions 
lo  the  generaHty(c)  of  the  form  of  the  commitments. 

(e)  As  not  showing  the  time  of  the  commitment  Roll.  R.  193.  Or  setting  forth  only 
the  command  of  the  lord  chancellor  as  the  ground  of  the  imprisonment,  without  men* 
tioning  any  crime  at  all.  Moor,  839;  Roll.  R.  319.  Or  mentioning  the  crime  in  general 
terms ;  as  for  a  contempt  to  the  Court  of  Chancery,  without  mentioning  what  the  con- 
tempt was.  Roll.  R.  193,  318.  )SThe  Supreme  Court  has  no  power  to  discharge  a 
person  committed  by  the  Court  of  Chancery  lor  a  contempt.  Yates  t.  Lansing,  9  Johns. 
395 ;  Case  of  J.  V.  N.  Yates,  4  Johns.  317;  Gist  t.  Bowman,  3  Bay,  183.  8ed  vide 
6  Johns.  337.^ 

Also  one  Olanvil,  who  was  generally  committed  by  the  command  of 
die  lord  chancellor,  without  setting  forth  any  cause  of  such  command, 
aeems  to  have  been  bailed  upon  examination  of  the  merits  of  the  decree, 
for  disobeying  whereof  he  was  in  truth  conunitted ;  whereby  it  appear^ 
that  the  decree  related  to  a  matter  before  adjudged  at  the  common  law ; 
mrhidh  was  thought  contrary  to  the  purport  of  37  E.  3,  c.  1,  and  4  H.  4, 
c  23.  But  this  proceeding  being  resented  by  the  lord  chancellor,  the 
said  Glanvil  was  afterwards  recommitted  by  him  for  the  same  matter, 
and  yet  was  on  another  habeas  torpus  bailed  a  second  time  by  the 
Court  of  King's  Bench. 

Roll.  R.  111,319;  Moor,838;  3  Bulst.  301 ;  Cro.Jao.343;  3Bul8t.ll5;  Roll.R 
977 ;  vide  Dalison,  81 ;  3  Leon.  18.    ^  It  seems  the  chancellor  may  recommit  a  person 
"vrho  is  in  contempt  of  tiie  Court  of  Chancery,  after  he  has  been  improperly  set  at  large. 
4  Johns.  317.  gr 

But  as  there  have  been  no  such  proceedings  of  late  days,  the  disuse 

of  them  has  certainly  lessened,  if  not  wholly  removed,  the  force  of  these 

resolutions,  especially  as  it  is  now  established,  that  a  Court  of  Equity 

can  give  relief  after  a  judgment  at  law ;  for  otherwise  it  would  have  no 

power  of  moderating  the  rigour  of  the  law,  it  being  in  many  cases  very 

doubtful  what  the  law  is  before  it  be  determined ;  the  superior  courts 

therefore  will  put  the  most  favourable  construction  (£{}  on  another^s 

proceedings,  and  not  intend  that  they  acted  beyond  their  jurisdiction. 

S  Hawk.  P.  C.  173 ;  Abr.  Eq.  130.    (<0  A  commitmeat  ftom  Chancery  ibr  disoba^ 
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(D)  Where  by  the  Court  of  King's  Bench. 

enee  to  a  decree  is  good,  without  showing  what  the  decree  was.     1  Mod.  155;  Moor, 
840,  S.  P. 

The  Court  of  King's  Bench,  having  the  supreme  control  of  all  inferior 
courts,  may  in  discretion  admit  persons  to  bail  committed  by  such  courts, 
upon  consideration  of  the  whole  circumstances  of  the  case,  as  the  length 
and  hardship  of  the  imprisonment,  (a)  the  enormity  or  dangerous  tend- 
ency, or  notoriety,  or  small  consequence  of  the  offence,  or  obstinacy  of 
the  oflfender,  (A)  or  the  dignity  of  the  court  by  which  he  was  com- 
mitted, (c)  and  other  such  like  circumstances,  of  which  the  court  will 
receive  information  by  suggestion  or  affidavit^  being  consistent  with  the 
return  of  the  habeas  corpus,  (d) 

Vaagh.  157;  6  Mod.  73;  3  Salk.  91,  pi.  1,  284,  pi.  13;  Holt,  590;  2  Ld.  Rajm. 
978;  12  Mod.  102, 155,  156;  2  Hawk.  P.  C.  173.  (a)  Roll.  Rep.  218,  337;  2  Bolstz. 
140 ;  Latch.  12.  (6)  3  Bulstr.  48-^4.  (c)  For  this  vide  2  Hawk.  P.  C.  173 ;  Vangh. 
139 ;  2  Bulstr.  139 ;  Cro.  Jac.  219 ;  Cro.  Car.  579 ;  Sid.  144, 286,  320;  Salk.  348,  pi. 
2 ;  5  Mod.  19 ;  March,  52.  (</)  That  no  one  can  in  any  case  controvert  the  truth  of  the 
return  to  a  habeas  corpus^  or  plead  or  suggest  any  matter  repugnant  to  it ;  yet  a  man  may 
confess  and  avoid  such  return,  by  admitting  the  truth  of  the  matters  contained  in  it,  and 
suggesting  others  not  repugnant,  which  take  off  the  effect  of  them.  Sid.  287 ;  5  Mod. 
323, 454 ;  2  Jones,  222 ;  2  Hawk.  P.  C.  1 13.  [The  King's  Bench  may  bail  in  all  cases 
at  their  discretion.  Com.  Diff.  tit.  Bail^  (F),  4 ;  Cowp.  333 ;  and  thej^  will  in  general 
do  so  in  every  case  not  capital:  in  every  capital  case  where  there  is  any  cireumstaiiee  to 
induce  a  presumption  of  the  prisoner's  innocence,  and  in  every  case  where  the  chaise  is 
not  alleged  with  sufficient  certainty.  R.  v.  Judd,  2  Term  R.  255;  R.  v.  Remaaal. 
5  Term  It.  169.  They  will,  therefore,  bail  a  person  acquitted  on  an  indictment  of  mar- 
der,  and  afterwards  in  custody  on  an  appeal,  unless  the  judge  certifies  a  dissatisfaeticNii 
with  the  verdict.  Castell  v.  Bambridge,  2  Stra.  854.  So  a  person  committed  for  man- 
slaughter, or  even  murder,  if  it  appear  to  be  no  more  than  manslaughter,  on  the  deposi- 
tions before  the  coroner.  R.  v.  Dalton,  2  Stra.  911 ;  R.  v.  Magrath,  lb.  1243.  So  in 
murder,  and  pardon  pleaded  and  allowed^  the  defendant  shall  not  give  bail  to  answer  the 
appeal,  though  the  heir  is  beyond  sea,  for  this  is  not  within  the  3  H.  7.  R.  v.  Cbet- 
wynd,  2  Stra.  1203.  In  rape  both  principal  and  accessoiy  will  be  bailed,  if  it  appear 
they  do  not  mean  to  abscond.  R.  v.  Lord  Baltimore,  4  Burr.  2179 ;  1  Black.  R.  €48, 
S.  U.  The  court  is  bound  ex  debito  justiiisB  to  bail  an  accomplice  entitled  to  the  king's 
pardon.  R.  v.  Rudd,  Cowp.  334.  But  they  will  not  bail  an  appellee  for  mnrder,  mless 
circumstances  of  delay  appear  on  the  part  of  the  appellant.  Castle  v.  Bambridge, 
2  Stra.  854.  Nor  a  person  charged  with  a  highway  roobery,  if  the  prosecutor  attends 
and  swears  he  is  the  man,  notwithstanding  a  number  of  affidavits  are  produced  to  shov 
an  oHbi.  R.  v.  Greenwood,  2  Stra.  1 138.  Or  for  assisting  in  the  runmng  of  contntoid 
goods,  &;c.  R.  V.  Norton,  Bunb.  143.  Nor  will  they  order,  at  the  instanoe  of  the  pri- 
soner, a  medical  man  to  attend  the  person  wounded,  in  order  to  state  his  situation  for  the 
purpose  of  bail.  R.  v.  Sarah  Salisoury,  1  Stra.  547.  Nor  will  they  bail  afler  a  bill  for 
murder  found,  though  the  fact  were  plainly  manslaughter.  Case  of  Kirk,  and  Case  for 
the  murder  of  Seymour  Conway.  M.  12  W.  3.  See  too,  1  Salk.  104 ;  Skin.  683.  ^  It 
is  not  a  matter  of  course  to  bail  in  a  case  of  manslaughter.  Taylor's  Case,  5  Cowea, 
39*.  2/  They  have  refused  to  bail  on  a  special  verdict  on  the  statute  of  stabbing.  Sty. 
467 ;  5  Mod.  288.  It  is  said  in  some  cases  never  to  be  allowed  in  manslaughter  tUl 
clerg^y  had.  Sty.  371 ;  Salk.  103 ;  5  Mod.  288.  But  it  seems  the  Court  of  K.  B.  may 
bail  in  this  case,  though  justices  of  oyer  and  terminer  or  jail-delivery  cannot.  Keihr. 
70 ;  2  Inst.  188 ;  Salk.  61.]     g  See  Rex  v.  Massey,  6  Maule  &  S.  108. 1 

II K  there  appear  a  corpus  delicti  on  the  face  of  the  warrant  of  com 
mitment,  the  Court  of  King's  Bench  will  not  bail  the  prisoner  meielf 
on  the  ground  of  informality  in  the  warranty  but  they  will  remand  the 
prisoner. 

The  King  v.  Marks,  3  East,  157;  iSComm.  v.  Rutherford,  5  Rand,  646;  Taylor's 
Case,  5  Cowen,  39.  gf 

Where  the  court  think  a  prisoner  ought  to  be  bailed  for  felony,  if  he 
be  unable  to  defray  the  expense  of  being  brought  up  to  Westminster  for 
that  purpose,  they  will  grant  a  rule  to  show  cause  why  he  should  not 
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(F)  What  shall  be  said  to  be  sufficient  Bail. 

be  bailed  by  a  magistrate  in  the  countryi  with  a  certiorari  to  return  the 
depositions  before  them. 

Tlie  King  r.  Jonas  Jones,  1  Barn.  &  Aid.  S09 ;  The  King  r.  Massey,  6  M aula  & 
8. 106.| 

[It  is  to  be  observed,  that  neither  this  court  nor  any  other  court  can 
bail  persons  in  execution,  or  punished  under  any  statute  with  imprison- 
ment for  their  offence.  And  this  is  one  reason  why  they  cannot  inter- 
fere where  a  party  is  committed  for  a  contempt 

Com.  Dig.  tit.  Bail,  (F,)  S;  1  Mod.  158;  3  Wils.  199 ;  3  Term  R.  190;]  jjand  see 
Rex  ▼.  Waddington,  1  East,  159.|| 

II  Where  the  House  of  Lords  had  voted  the  defendant  guilty  of  a 
breach  of  privilege,  and  committed  him  to  prison,  the  Court  of  King's 
Bench  refused  to  discharge  him  out  of  custody. 
Rex  T.  Flower,  8  Term  R.  314.| 

(E)  Where  by  the  other  Courts  of  Westminster. 

Thb  Courts  of  Common  Pleas  and  Exchequer,  at  any  time  during 

term,  and  the  Chancery,  either  in  term  or  vacation,  may  by  the  common 

law  award  a  habeas  corpus  for  any  person  committed  for  a  crime  under 

the  degree  of  felony  or  treason ;  (a)  and  thereupon  discharge  him,  if  it 

shall  plainly  appear  by  the  return  that  the  commitment  \vas  illegal,  or 

bail  him  if  it  shall  appear  doubtful. 

a  Inst.  53,  55,  615 ;  4  Inst  390;  Vaugh.  154 ;  S  Andr.  897;  Dalison,  81 ;  S  Leon. 
18 ;  3  ionee,  13, 14 ;  3  Mod.  198.  [The  court  of  C.  P.  may,  by  the  common  law,  mnt 
a  kabea9  eorptu  in  all  cases  of  misdemeanor.  Wood's  case,  3  Wils.  172 ;  2  Black.  R. 
745,  S.  C. ;  Wilkes's  case,  2  Wils.  151.]  (a)  That  in  some  cases  the  chancery  may 
by  the  common  law  bail  persons  for  felony.    2  Hawk.  P.  C.  177. 

And  by  the  habeas  carpus  act,  any  of  the  said  courts  in  term  time, 
and  any  judge  of  the  said  courts,  being  of  the  degree  of  the  coif,  in  the 
Tacation,  may  award  a  habeas  corpus  for  any  person  liable  within  the 
intent  of  that  act,  for  any  crime  under  the  degree  of  felony. 

Vide  irfMj  tit.  Habea$  Corpus. 

I  (E  2)  Where  by  the  Hoose  of  Lords. 

The  House  of  Lords  may  bail  a  peer  committed  upon  an  indictment 
for  murder,  if  the  indictment  be  removed  before  them  by  certiorari. 
Skin.  683,  684. 

Upon  impeachments  by  the  Commons  for  high  crimes  and  misde- 
meanors, the  recognisance  of  bail  is  taken  by  order  of  the  House'  of 
Peers,  at  their,  lordships*  bar,  the  bail  being  preyiously  approved  by  a 
committee,  to  whom  it  is  referred  to  consider  of  their  sufficiency.  The 
condition  of  the  recognisance  in  such  case  is,  that  the  criminal  shall 
appear  personally  before  the  lords  in  parliament,  and  from  day  to  day, 
^intil  the  further  order  of  the  house. 

I>T.  Sachevereirs  case,  Dom.  Proc  13th  Jan.  1709 ;  case  of  Warren  Hastings,  Dom. 
.g»ne.  dU  Lcme,  21^  MoLiJ,  1787.] 

(F)  What  shall  be  said  to  be  sufficient  Bail.    ^ 

No  person  shall  be  bailed  for  felony  by  less  than  two,  and  it  is  said 
not  to  be  usual  for  the  King's  Bench  to  bail  a  man  on  a  habeas  corpus, 
on  a  commitment  for  treason  or  felony,  without  four  sureties; (6)  the 

Vol.  I. — 75  3  d  2 
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(6)  The  Offence  of  taJdng  insnfficient  Bail. 

sum  in  which  the  sureties  are  to  be  bounds  ought  to  be  nerer  less  than 
40/.  for  a  capital  crime;  but  it  may  be  higher  in  discretion,  on  considera- 
tion of  the  ability  and  quality  of  the  prisoner,  and  the  nature  of  the 
oflFence ;  and  the  sureties  may  be  examined  on  oath  concerning  their 
sufficiency,  by  him  that  takes  the  bail ;  and  if  a  person  be  bailed  by  in- 
sufficient sureties,  he  may  be  required  either  by  him  who  took  the  bail, 
or  by  any  other  who  hath  power  to  bail  him,  to  find  better  sureties, 
and  on  hiis  refusal  may  be  committed ;  for  insufficient  sureties  aie  as 
none. 

S  Hawk.  P.  C.  141 ;  H.  P.  C.  97 ;  Dalt.  c.  14.  That  fonnerlj  none  uoder  the 
degree  of  subsidy-men  were  admitted  to  be  bail  for  any  person.  Dalt.  c  70,  and  114. 
[And,  according  to  Crompt.  Just.  194,  a,  subsidy-men  were  such  as  had  40f.  a  year  in 
the  county,  ^b)  In  felony  four  persons  are  required  for  bail ;  but  for  any  inferior  offence 
two  are  sufficient.  In  both  cases  the  number  of  the  bail  must  be  mentioned  in  the 
notice,  otherwise  the  court  will  reject  the  whole.  Per  Lord  Mansfield,  Rex  v.  BolUm, 
M.  23  G.  3 ;  Hawk.  P.  C.  141,  notes,  6th  edit  Sty.  Pr.  Reg.  110.  In  the  case  of 
the  King  y.  Judd,  though  the  commitment  did  not  sufficiently  charge  a  felony,  and 
therefore,  the  defendant  was  entitled  to  bail,  yet  enough  appearing  to  show  an  offence 
of  great  enormity,  the  court  insisted  upon  four  sureties.  2  Term  R.  255.  In  an  appeal 
of  murder  on  the  civil  side,  two  bail  only  are  required ;  but  where  it  comes  on  the 
crown  side  by  certiorari,  there  must  be  four.  Castel  v.  Bambridge  and  Corbet,  S  Stra. 
855.]  II  It  is  now  the  rule  to  require  four  bail  in  cases  of  felony.  Rex  ▼.  Shaw,  6  Dow. 
&  Ry.  154.0 

But  justices  must  take  care,  that  under  pretence  of  demanding  suffi- 
cient surety,  they  do  not  make  so  excessive  a  demand,  as  in  effect 
amounts  to  a  denial  of  bail;  for  this  is  looked  upon  as  a  great  grievance, 
and  is  complained  of  as  such  by  1  W.  &  M.  Sess.  2 ;  by  whidi  it  is  de- 
clared, that  excessive  bail  ought  not  to  be  required. 

3  Hawk.  P.  C.  141.  /SThe  constitution  of  the  United  States  directs  that  •«  excessm 
bail  shall  not  be  required."  Amendm.  art.  8.  Should  excessive  bail  be  required  by  a 
magistrate,  and  the  accused  be  committed  for  want  of  it,  he  is  entitled  to  a  habea$  eorpm 
to  nave  the  sum  demanded  reduced.  Evans  v.  Foster,  1  N.  H.  Rep.  374.  And  if 
magistrates  or  the  members  of  a  court,  demand  excessive  bail,  they  may  be  indict^  or 
impeached.  It  has  been  holden  that  to  demand  two  sureties  in  the  sum  of  #3000  each, 
on  a  charge  of  perjury,  was  not  excessive.    Ib.a^ 

[The  defendant's  attorney  may  be  bail  for  him ;  for  the  rule  that  no 
attorney  or  officer  of  the  court  shall  be  bail  does  not  extend  to  crimiiial 
cases. 

R.  V.  Bowes,  Dougl.  466,  notes.] 

II  After  a  defendant  has  been  admitted  to  bail,  the  court  will  not  in- 
crease the  bail,  on  affidavits  disclosing  facts  aggravating  the  original 
offence. 

Rex  T.  Salter,  3  Chitt.  R.  109.| 

(6)  The  Offence  of  taking  insufficient  Bail. 

If  the  party  bailed  by  insufficient  sureties  do  not  appear  according  to 
the  condition  of  the  recognisance,  the  justice,  &c.,  who  bailed  him  is 
finable  by  the  justices  of  assize ;  but  if  he  appear,  it  seems  that  the 
person  who  bailed  him  is  excused. 

S.  P.  C.  333 ;  H.  P.  C.  97 ;  2  Hawk.  P.  C.  142 ;  vide  infrA,  letter  (H).  And  that 
if  a  justice  admits  a  person  to  bail  by  insufficient  sureties,  whom  he  knows  not  to  be 
bailable  by  law,  corruptly  for  lucre  or  reward,  the  Court  of  King's  Bench  will  great  aa 
information  against  hira,  as  in  Rex  v.  Brooke,  3  Term  R.  190 ;  and  see  tit  h^err^  - 
iions  j  it  is  an  offence  too  for  which* he  may  be  indicted,  vide  tit.  LtdieimeniB. 
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(H)  The  Offence  of  granting  it  where  it  ought  to  he  denied. 

The  bailing  a  person  not  bailable  by  law,  is  punishable  at  common 
law,  as  a  negligent  escape,  or  as  an  offence  against  the  several  following 
statutes. 

2  Hawk.  P.  G.  143;  S.  P.  C.  33.    /8See  11  Mass.  337;  16  Mass.  198;  16  Greenl. 
179;  13  Pick.  86.^    Vide  tit.  i?se£^. 

By  the  statute  of  Westm.  1,  cap.  15,  it  is  enacted,  "  that  if  the  sheriff 
or  any  other  let  any  go  at  large  by  surety  that  is  not  replevisable,  if  he 
be  sheriff  or  constable,  or  any  other  bsdliff  of  fee,  which  hath  keeping 
of  prisons,  and  be  thereof  attainted,  he  shall  lose  his  fee  and  office  for- 
ever ;  and  if  the  under-sheriff,  constable,  or  bailiff  of  such  as  have  fee 
for  keeping  of  prisons,  do  it  contrary  to  the  will  of  his  lord,  or  any  other 
bailiff,  being  not  of  fee,  they  shall  have  three  years*  imprisonment^  and 
make  fine  at  the  king's  pleasure.'* 

And  it  is  enacted  by  27  E.  1,  commonly  called  the  statute  de  Finibus 
kvaiisy  cap.  3,  <<  that  the  justices  assigned  to  take  assizes,  &c.,  when 
they  deliver  the  jails,  &c.,  shall  inquire  if  sheriffs,  or  any  other,  have  let 
out  by  replevin,  prisoners  not  replevisable,  or  have  offended  in  any 
thing  contrary  to  the  form  of  the  said  statute  of  Westm.  1 ;  and  whom 
they  shall  find  guilty  they  shall  chasten  and  pimish  in  all  things  accord- 
ing to  the  form  of  the  said  statute." 

And  it  is  further  enacted  by  4  E.  3,  cap.  2,  "that  at  the  time  of  the 
assignment  of  keepers  of  the  peace,  mention  shall  be  made,  that  such 
as  shall  be  indicted  or  taken  by  them,  shall  not  be  let  to  mainprize  by 
the  sheriffs,  nor  by  none  other  ministers,  if  they  be  not  mainpernable  by 
law,  nor  that  none  who  are  indicted  shall  be  delivered  but  by  the  com- 
mon law;  and  that  the  justices  assigned  to  deliver  jails  shall  have  power 
to  inquire  of  sheriffs,  jailers,  and  otliers,  in  whose  ward  such  persons 
indicted  shall  be,  if  they  msike  deUverance,  or  let  to  mainprize  any  so 
indicted  which  be  not  mainpernable,  and  to  punish  the  said  sherifi[S| 
jailers,  and  others,  if  they  do  any  thing  against  the  said  act.*' 

And  it  13  enacted  by  1  &  2  Ph.  &  M.  c.  13,  "that  no 'justice  or  jus- 
tices of  the  peace  shall  let  to  bail  or  mainprize  any  person  or  persons, 
which  for  any  offence  or  offences  by  them  or  any  of  them  committed,  be 
declared  not  to  be  replevised  or  bailed,  or  be  forbidden  to  be  replevised 
or  bailed  by  the  above-mentioned  statute  of  Westm.  1,  c.  15.  And 
that  the- justices  of  jail-delivery  of  the  place  where  such  justices  of 
the  peace  shall  be  guilty  of  such  offence,  upon  due  proof  thereof,  by 
examination  before  them,  shall  for  every  such  offence  set  such  fine  on 
every  such  justice,  as  the  same  justices  of  jail-delivery  shall  think 
meef 

A  justice  of  Sarry  committed  a  man  on  suspicion  of  stealing  a  mare,  and  bound  oyer 
the  owner  to  prosecute ;  afterwards,  upon  examining  two  other  persons,  he  admitted  the 
party  to  bail.  The  prosecutor  appeared  at  the  assizes,  and  found  a  bill,  but  the  party 
accused  did  not  appear,  and  the  court  granted  an  information  against  the  justice,  declar- 
ing tkey  should  not  have  bailed  the  man  themselyes.    3  Stra.  1216. 

Justices  of  the  peace,  before  they  bail  a  man  under  commitment,  must 
at  their  peril  inform  themselves  of  the  cause  for  which  he  was  commit- 
ted ;  for  if  he  were  in  truth  committed  for  a  cause  not  bailable  by  law, 
it  is  no  excuse  that  they  did  not  know  that  he  was  committed  for  such 

cause. 

Poph.  96 ;  Dalt.  c.  114 ;  3  Hawk.  P.  C.  143.    /d  A  justice  of  the  peace  cannot  take 
bail  in  case  of  homicide.    Commonwealth  y.  Loveridge,  11  Mass.  337.    Nor  for  an 
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(K)  In  what  Form  it  is  to  be  taken. 

offenee  which  may  be  prosecuted  by  action  or  information  /qui  iam^  as  well  as  by  indiet- 
'aienit    CommoDwealth  ▼.  Cheney^  6  Mass.  347;  see  16  Mass.  198;  8  Greenl.  179; 
13  Pick.  86.^ 

(I)  The  Offence  of  denying,  delaying,  or  obstructing  it  where  it  ought  to  be  granted. 

It  is  clearly  agreed  to  be  an  offence  by  the  common  law  as  well  as 
by  statute,  and  punishable  by  indictment  as  well  as  by  action^  to  deny, 
or  delay,  or  obstruct  bail  where  it  ought  to  be  granted. 

14  H.  7,  7,  pi.  19,  H.  P.  C.  143 ;  Dalt  114. 

But  it  seems  also  clear,  that  he  who  has  power  to  bail  another,  is  not 
bound  to  demand  of  him  to  find  sureties,  and  to  forbear  committing  him 
till  he  shall  refuse  to  find  them ;  but  may  well  justify  his  commitment, 
imless  the  party  himself  shall  offer  his  sureties. 

d  Hawk.  P.  C.  143. 

The  principal  statutes  relating  to  this  offence  are  the  above  mentioned 
statute  of  Westm.'l,  c.  15 ;  and  the  statute  de  Finibtts,  21  Ed.  1,  c.  3; 
and  31  Car.  2,  c  2,  commonly  called  the  Habeas  Corpus  act;  by  the 
first  whereof  it  is  enacted ;  "  that  if  any  withhold  prisoners  replevisable 
after  that  they  have  offered  sufficient  surety,  he  shall  pay  a  grievous 
amercement  to  the  king ;  and  if  he  take  any  reward  for  the  deliverance 
of  such,  he  shall  pdy  double  to  the  prisoner,  and  also  shall  be  in  t^e 
great  mercy  of  the  king."  And  by  the  second  of  the  said  statutes  it  i& 
enacted,  "  that  justices  of  assize  shall  inquire  if  sheriffs,  or  any  other, 
have  offended  in  any  thing  contrary  to  the  said  statute  of  Westm- ;  and 
whom  they  shall  find  guilty,  they  shall  punish  in  all  things  according  to 
the  form  of  the  said  statute." 

H.  P.  C.  97 ;  2  Hawk.  P.  C.  143. 

[The  last-mentioned  statute  is  set  out  at  length  if\fr^  tit  ^  Habbas 
CoBPUs,"  (B)  4,  to  which  part  the  reader  is  referred.] 

(K)  In  what  Form  it  is  to  be  taken. 

Whers  a  person  actually  present  in  court  is  bailed  for  a  crime 
punishable  with  loss  of  life  or  member,  it  seems  to  be  in  the  discretion 
of  the  court  to  take  a  recognisance  from  each  of  the  bail,  either  in  a  cer- 
tain sum,  or  body  for  body,  or  both  ways ;  however,  such  recognisance 
of  body  for  body,  (a)  doth  not  make  the  bail  liable  to  the  same^  puntA- 
raent  with  the  prisoner,  but  only  to  be  fined,  &c. 

2  Jones,  310;  Ley.  106;  Sid.  211;  4  Inst  178;  2  Stra.  911, 1242;  2  H.  H.  P.  C. 
185 ;  H.  P.  C.  97 ;  Cromp.  Jast.  157,  a ;  and  Mr  2  Hawk.  P.  C.  177.  (a)  Joatieea  of 
the  peace  may  take  the  recognisance  in  such  lorm.  [But  this  kind  of  bail  ia  nov  m 
disuse.    2  H.  H.  P.  C.  125.J 

But,  for  a  crime  of  an  inferior  nature,  it  seems  that  the  recognisance 
ought  to  be  only  in  a  certain  sum-  of  money,  and  not  body  for  body. 

2  Hawk.  P.  C.  177.  Where  the  court  on  motion  may  dispense  with  the  priacipaTs 
joining  in  the  recognisance.  Salk.  3,  pi.  7.  [Where  the  principal  is  an  infant  or  in 
prison,  and  so  absent,  the  recognisance  is  taken  of  the  bail  only ;  and  the  justice  or  jus- 
tices grant  a  warrant  iiDder  hand  and  seal  to  disohar^  the  prisoner  out  of  jail.  9  H.  H. 
P.  0. 126;  Bum's  Just.  tit.  Bail  ^It  is  not  requisite,  in  Kentucky,  that  the  recogni- 
sance to  answer  a  charge  of  felony  shoold  be  signed  by  the  principal  and  bail.  CooMa. 
Y.  Mason,  3  Marsh.  456.  And  in  Indiana,  a  recognismce  entered  by  the  sureties  alone* 
is  valid.  Minor  t.  State,  1  Blackf.  236.  But  if  it  be  entered  for  the  appearance  of  a 
party  indicted,  on  whom  process  has  not  been  served,  and  who  does  not  appear,  it  ia 
not  obligatoiy.    People  v.  Slayton,  1  Breese,  257.     See  further  as  to  the  iaim  of  chs 
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(L)  What  shall  forfeit  the  Reoognisance. 

recoffDisance.  Treasurer  ▼.  Burr,  1  Root,  392 ;  Waldo  ▼.  Spencer,  4  Cenii.  71 ;  State 
▼.  Wellman,  3  Ham.  14 ;  Tyler  y.  Greenlaw,  5  Rand.  711 ;  Billings  v.  Avery,  7  Conn. 
236;  People  v.  Van  Eps,  4  Wend.  387;  State  v.  Stout,  6  Halst.  124;  McCarty  t. 
State,  1  Blackf.  338  ;  Potter  v.  Kingsbury,  4  Wend.  387.  ^  Bail  must  be  taken  for  a 
certain  time,  else  it  will  be  erroneous.     Rex  y.  Rainer,  1  Sid.  214.] 

II  The  motion  to  bail  a  party  for  an  assault  must  be  made  before  a 
judge  at  chambers. 

Rex  y. ,  2  Cbitt.  R.  110.  g 

(L)  What  shall  forfeit  the  Recognisance* 

If  the  recognisance  be  in  the  usual  form,  adatandum  recto  de/eloniA 
prsedicia  et  ad  respondendum  domino  regiy  and  at  the  trial  the  party 
stands  mute,  though  it  may  be  reasonably  argued  from  the  import  of 
these  words,  that  in  strictness  the  recognisance  is  forfeited,  yet  the  later 
opinions  hold  otherwise ;  for  if  a  man's  bail,  who  are  his  jailers  of  his 
own  choosing,  do  as  effectually  secure  his  appearance,  and  put  him  as 
much  under  the  power  of  the  court  as  if  he  had  been  in  the  custody  of 
the  proper  oflScer,  they  seem  to  have  answered  the  end  of  the  law,  and 
to  have  done  all  that  can  be  reasonably  required  of  them. 

3  Inst  150;  4  Inst.  178;  S.  P.  C.  178 ;  Dalt.  c.  127;  2  Hawk.  P.  C.  177, 178. 

If  A  enters  into  a  recognisance  that  B  shall  appear  in  the  King's 
Bench  such  a  term,  to  answer  such  an  information,  and  not  to  depart 
till  he  shall  be  discharged  by  the  court,  and  afterwards  a  nolle  prosequi 
is  entered  on  that  information,  and  another  exhibited,  whereto  he  refuses 
to  appear,  &c.,  the  recognisance  is  forfeited.  [But  it  seemeth,  that  the 
recognisance  shall  not  be  forfeited  by  the  party's  not  appearing  in  court 
the  first  day  of  every  term,  ailer  be  hath  pleaded  to  the  informatioui  as 
it  may  be  before  he  hath  pleaded. 

9  Hawk.  P.  C.  177, 178;  Rex  y.  Ridpath,  Forteec.  358. 

By  statute  4  G.  3,  c.  10,  reciting  that  many  recognisances  had  been 
estreated  into  the  Court  of  Exchequer,  against  persons  for  not  appearing 
as  parties  or  witnesses,  or  for  not  prosecuting  indictments,  or  otherwise 
not  performing  the  conditions  of  such  recognisances ;  many  of  which 
neglects  of  duty  had  happened  by  the  inattention  of  ignorant  people,  it 
is  enacted,  "  that  it  shall  be  lawful  for  the  barons  of  the  Exchequer,  upon 
affidavit  and  petition  to  be  presented  to  them  by  or  on  the  behalf  of  the 
person  or  persons  imprisoned,  or  liable  to  be  imprisoned  on  the  forfeit- 
ure of  any  such  recognisances,  to  discharge  such  person  or  persons,  by 
order  from  the  said  barons,  without  any  quietus  to  be  sued  out  for  that 
purpose ;  for  which  order  no  more  than  one  pound  and  one  shilling 
shall  be  taken  by  the  officer  appointed  to  give  out  the  same :  provided 
that  no  discharge  shall  be  given  on  such  petitions  where  any  debt  is  due 
to  the  crown,  other  than  by  the  recognisances  so  prayed  to  be  dis- 
charged ;  nor  in  any  cases  of  defrauding  his  majesty's  revenue  by  con- 
traband trade,  or  assaulting  his  majesty's  officers  of  the  customs  or 
excise  in  the  execution  of  their  duty,  or  any  person  or  persons  lawfully 
assisting  them  therein.'' 

Recognisances  in  cases  of  felony  are  to  be  certified  to  the  general  jail- 
delivery  by  1  &  2  P.  &  M.  c.  13.  (a) 

|(4i)Thia  atatate  is  repealed  by  7  G.  4,  c.  64,  (see  ante,)  and  see  §  2,  aa  to  the  retaznr 
iBgieoognieaaced  and  examinaiiona  to  the  court  where  the  prisoner  is  to  be  tried.  | 

Neither  the  defendant  nor  his  bail  can  be  called  upon  their  recogni- 
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sance  without  notice,  except  on  the  day  on  which  the  defendant  is 
bound  to  appear :  (a)  and  if  the  defendants  do  not  appear  on  that  day 
the  court  will  not  discharge  the  recognisance,  although  the  attorney-ge- 
neral consent  to  it,  but  will  respite  it  to  the  next  term ;  (b)  for  the  judges 
of  oyer  and  terminer  are  the  proper  judges  whether  recognisances 
ought  to  be  estreated  or  spared,  (c) 

(a)  Ca.  temp.  Hardw.  237.  /Sit  is  essential  to  the  forfeitare  of  the  recogniaaDoe  that 
the  accused  be  called  before  his  default  is  entered,  Dillingham  ▼.  U.  S.,  2  Wash.  C. 
C.  R.  422;  see  Adair  y.  State,  1  Blackf.  202;  Keefhaver  y.  Commonwealth,  S  Penos. 
340. 0    {b)ll  Mod.  200.     (c)  10  Mod.  278. 

If  a  defendant  indicted  for  perjury  be  acquitted,  the  bail  shall  be  dis- 
charged from  their  recognisance  on  motion,  though  the  acquital  be  not 
entered  on  record,  for  it  appears  on  the  postea. 

I  WUs.  316.] 
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Bailt  or  bailiff  J  saith  my  Lord  Coke,  is  an  old  Saxon  word,  which 
signifies  a  keeper  or  protector:  and  though  there  be  several  officers 
called  bailifis,  whose  offices  and  employments  seem  quite  different  from 
each  other,  yet  doth  something  of  keeping  or  protection  belong  to  them 
all.  Hence  the  sheriff  is  considered  as  bailiff  to  the  crown;  and  his 
county,  of  which  he  hath  the  care,  and  in  which  he  is  to  execute  the 
king's  writs,  is  called  his  bailiwick ;  also  his  officers,  who  by  his  precept 
execute  writs,  are  called  bailiffs :  there  are  likewise  bailiffs  of  liberties, 
who  are  officers  under  lords  who  have  franchises  exempt  from  the  juris- 
diction of  the  sheriff;  there  are  likewise  bailiffs  of  lords  of  manors,  who 
collect  their  rents,  and  levy  their  fines  and  amercements ;  also  he  is 
called  a  bailiff  who  hath  the  administration  or  charge  of  lands,  goods, 
or  chattels  to  make  the  best  benefit  for  the  owner,  against  whom  an 
action  of  account  doth  lie  for  the  profits  which  he  hath  raised  or  made, 
or  might  by  his  industry  and  care  reasonably  have  made,  his  reasonable 
charges  and  expenses  deducted ;  there  are  likewise  those  termed  bailifis, 
to  whom  the  king's  castles  are  committed,  as  the  Bailiff  of  Dover  Castle, 
&c.  The  chief  magistrates  in  divers  ancient  corporations  are  caUed 
bailiffs,  as  in  Ipswich,  Yarmouth,  Colchester,  &c.  There  are  likewise 
officers  of  the  forest  who  are  termed  bailiffs ;  but  as  there  is  but  little 
said  of  some  of  these  in  our  books,  and  as  what  relates  to  others  will 
more  properly  fall  under  other  heads,  we  shall  in  this  place  only  consi- 
der what  we  find  relating  to 

(A)  Sheriffs'  Bailiffs. 

(B)  Bailiffs  of  Liberties  or  Franchises. 

(C)  Bailiffs  to  Lords  of  Manors. 

Co.  Lit.  61,  b.  {There  are  no  such  officers  in  PennsylTsnia.  1  Bin.  240,  Hazaid 
T.  Israel.}  [See  Lambard's  Exposition  of  Saxon  words.  Dr.  Jolinson  saith,  that  this 
word  is  of  doubtful  etymology  in  itself,  but  borrowed  by  us  from  the  French  ^^haiUiJ* 
See  too,  3  Black.  Com.  344 :  Blount's  Law.  Diet,  tit  Bailiff  J]  By  some  opinione  a 
bailiff  in  Magna  Charia,  c.  28,  signifies  any  judge.  Vide  Co.  Lit.  168,  b ;  vide  IO'H.  4; 
4  Mirror,  c.  5,  $  3;  Bracton,  409 :  Fleta,  lib.  2,  c.  63,  Glanr.  lib.  1,  c.  9 ;  Kitch.  Sa- 
tom.  Brev.  285 ;  2  Inst.  453 ;  Co.  Lit.  272 ;  Manwood,  part  1,  p.  113. 
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(A)  Of  Sheriffs' Bailiflrs. 

A  sheript's  bailiff  is  an  officer  appointed  in  every  hundred  to  execute 
all  writs  within  the  hundred,  directed  to  the  sheriff;  he  is  likewise  to 
collect  the  post-fines,  (a)  fee-farms  of  the  king,  &c.,  for  the  sheriff,  and  to 
attend  the  justices  of  assize  and  jail-delivery^  and  justices  of  peace  in 
their  courts. 

6  Co.  54.  /8  There  are  no  such  officers  in  PennsyWania.  1  Binn.  240,  Hazard  v. 
Israel,  g^  A  bailiff  is  to  take  the  same  oath  which  the  under-sheriff  takes,  prescribed  by 
the  Btat  27  Eliz.  c.  12.  But  a  special  bailiff,  or  one  employed  by  the  sheriff  for  a  par- 
ticular time  only,  as  to  execute  one  writ,  &c.,  is  not  obliged  to  take  the  oath.  Jones, 
849;  2  Ley.  151.  But  what  he  doth  is  considered  as  done  by  the  sheriff  himself;  and 
therefore  a  rescue  from  him  shall  be  judf^ed  a  rescae  from  the  sheriff,  and  his  escape  the 
escape  of  the  sheriff,  for  which  the  sheriff  shall  answer,  (a)  See  32  G.  2, 6. 14,  whereby 
he  is  not  to  collect  them.  /S  A  deputy  sheriff  is  not  disqualified  from  serving  a  summons 
in  hioux  of  a  town,  by  the  circumstance  of  being  an  inhabitant  of  such  town.  Windsor 
T.Jacob,  1  Tyler,  24,  and  see  1  Greenleaf,  82;  14  Mass.  Rep.  216.  Process  served 
by  a  depaty  sheriff,  where  another  deputv  of  the  same  sheriff  is  a  party,  is  not  for  that 
cause  void.    Gafe  v.  Graflan,  11  Mass.Kep.  181.gr 

If  an  under-sheriff  takes  bond  from  a  bailiff,  conditioned  to  save  him 
harmless  in  executing  all  processes,  &c.,  and  on  action  brought  on  this 
bond,  the  sheriff  assigns  for  breach  that  the  bailiff  had  not  executed  a 
certain  warrant  sent  to  him  upon  a  process  directed  to  him  out  of  the 
Exchequer,  to  levy  issues  upon  certain  lands  in  D,  and  it  is  not  alleged 
that  D  is  within  his  hundred ;  this  is  no  breach  of  the  condition,  for  the 
bailiff  cannot  execute  a  precept  out  of  the  hundred  where  he  is  bailiff.  (A) 

Stile,  18,  Stooghton  and  Day.  [Alleyn,  10,  S.  C.  This  was  adjudged  upon  de- 
morrer.  But  after  verdict  the  objection  woald  not  avail.  Weston  v.  ftfason,  3  Burr. 
1725.  And  qu.  Whether  for  the  purpose  of  executing  proceas^  the  authority  of  these 
bailiffs  does  not  extend  over  the  wnole  county  1]  (6)  Unless  it  be  directed  to  him  par- 
ticularly, and  hd  be  made  special  bailiff  for  Uiat  purpose.  Salk.  176.  /S  The  deputies 
of  a  sheriff  are  in  law  considered  as  but  one  officer.  5  Mass.  Rep.  271 ;  9  Mass.  Rep. 
ll^\  13  Mass.  Rep.  114;  15  Mass.  Rep.  10 ;  nMass.Rep.244.gr 

A  sworn  bailiff,  commonly  known  to  be  an  officer,  acting  within  his 
own  precinct,  need  not  show  his  writ  to  the  person  he  arrests;  but 
when  he  has  made  his  arrest,  he  is  to  inform  him  of  the  substance  of  his 
writ,  at  whose  suit  the  action  is,  and  out  of  what  court  the  process  issu'es; 
but  a  special  bailiff  is  obliged  to  show  his  warrant ;  ||  and  quersj  whe- 
ther an  ordinary  bailiff  must  not,  if  required  ?|| 

8  E.  4,  14,  a;  14  H.  7,  9,  b;  6  Co.  54;  9  Co.  69 ;  Stile,  405;  Cro.  Jac.  485,  486. 
1 8  Term  R.  188.D    B  Commonwealth  v.  Fidd,  13  Mass.  Rep.  321.  ^ 

A  sheriff,  who  has  a  writ  directed  to  him,  may  authorize  others  to 
execute  it ;  but  the  person  to  whom  he  directs  it  must  personally  execute 
it ;  yet  it  seems  that  one  may  lawfully  assist  him. 

8E.4,  14,  a;  Daltc.  117. 

II  Holt,  C.  J.,  formerly  doubted  whether  an  arrest  by  the  bailiff's  fol- 
lower were  good,  though  in  the  bailiff's  presence ;  but  it  is  determined^ 
that  it  is  not  necessary  that  the  officer  having  the  authority  should  be 
the  person  making  the  arrest,  nor  even  in  the  presence  of  the  person 
arrested,  nor  actually  in  sight,  nor  is  any  exact  distance  prescribed ;  it  is 
sufficient  if  he  be  near,  and  acting  in  the  arrest,  and  not  on  a  different 
errand. 
Mod.  211.    /dSee  5  Litt  200.9^    Cowp.  65.    See  2New  R.2n. 

Tt  is  a  contempt  of  the  court  to  hinder  a  bailiff  arresting,  but  no  rescue^ 
unless  an  arrest  is  made ;  and  bare  words  will  not  make  an  arrest 
<;  Mod.  210;  1  Salk.  79;  2NewR.212.| 
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A  bafliff  caught  one  by  the  hand  (whom  he  had  a  warrant  to  arrest) 

as  he  held  it  out  of  a  window ;  and  the  court  said  that  it  was  such  a 

taking  of  him  that  the  bailiflf  might  justify  the  breaking  open  of  the 

house  to  carry  him  away. 

Vent.  306 ;  6  Mod.  173,  S.  P.  In  what  oases  a  bailiff  may  justify  breaking  open  a 
house.  Vide  Cro.  Jac.  280 ;  Palm.  53;  Post.  Cr.  L.  136,  320;  6  Mod.  105,  and  the 
authorities  there  cited ;  and  tit.  Sheriff. 

II  And  accordingly,  where  the  officer  touched  the  defendant  through  a 
broken  window,  and  told  him  to  surrender,  and  then  further  broke  the 
window,  and  entered,  he  was  held  justified. 

Lloyd  Y.  Sandilands,  8  Taunt  350.  /S  It  seems  that  an  arrest  Is  not  complete  without 
Umeking  the  defendant.  Huntingdon  v.  Blowdell,  2  New  Hampsh.  R.  318.  But  in 
Gold  T.  Bissell,  1  Wendell,  215,  Savage,  0.  J.,  said,  ^*  We  understand  the  law  to  be 
well  settled  that  no  manual  touching  of  the  body  or  actual  force  is  necessary.  It  is 
sufficient  if  the  party  be  within  the  power  of  the  officer  and  submits  to  the  arrest**  g( 

Where  the  street  door  is  open,  the  bailiff  may  legally  break  open  the 
inner  door  to  get  at  the  defendant,  who  is  a  lodger ;  and  he  may  break 
open  such  inner  door  without  previous  demand  of  admittance,  though 
otherwise  as  to  an  outer  door ;  but  he  cannot  break  the  inner  doors  of 
the  house  of  a  stranger,  on  suspicion  that  the  defendant  is  there. 

Lee  y.  Gansell,  Cowp.  1 ;  Ratcliffe  v.  Burton,  3  Boe.  &  Pull.  223 ;  Johnaoo  t. 
Leigh,  6  Taunt  348 ;  and  see  Hutcheson  v.  Birch,  4  Taunt  619 ;  Cooke  v.  Birt,  5  TSont 
765 ;  and  see  2  Bam.  &  A.  592.  /S  Where  the  front  door  of  the  defendant's  house  was 
fiutened,  and  was  not  used  for  the  purpose  of  entrance,  and  the  usual  access  to  the  inner 
rooms  was  througfh  the  back  door  and  kitchen,  the  court  refused  to  set  aside  a  cspimt 
which  had  been  executed  by  the  sheriff  entering  through  the  kitchen,  the  door  of  whieh 
was  open.  Hubbard  y.  Mack,  17  Johns.  127.  How  far  boarders  or  visiters  in  a  bouse 
are  protected.  See  Oystead  v.  Shed,  13  Mass.  Rep.  520.  Where  a  person  lets  out  part 
of  his  house,  and  reserves  for  himself  and  occupies  an  inner  room,  and  the  outer  door 
being  open,  an  officer  enters  to  execute  civil  process,  he  is  justified  in  breaking  open  the 
inner  door  in  order  to  arrest  the  party.    Williams  v.  Spencer,  5  Johns.  352.  ff 

The  bailiff  to  whom  a  warrant  is  intended  to  be  directed  cannot  anest 
the  party  before  he  has  it. 
Hall  V.  Roche,  8  Term  R.  187. 

A  warrant  to  four  jointly,  and  not  severally,  clearly  will  not  authorise 
an  arrest  by  one. 

Boyd  V.  Durand,  3  Taunt.  161.  But  aUUr  if  the  wanant  be  joint  aod  8ev<eial.  Pdn. 
52;  Cro.  Eliz.  913.11 

One  who  is  arrested  by  a  sheriff's  bailiff  is  in  the  sheriff's  custody, 
and  if  rescued,  the  sheriff  may  allege  that  he  was  rescued  out  of  lus 
custody. 

3  Jones,  197 ;  Lev.  214 ;  3  Lev.  98.  But  where  the  sheriff  returned  virtue  brew  miU 
direeif  feci  warrant,  A  and  B  bailivit  meis,  qui  viriute  inde  ceperunt  the  defendant,  H  m 
cutiodia  mea  habuerurUquoutguie  such  and  such  reamerurU  him  ex  euttodid  haiUwrmm 
meorum,  it  was  held  ill ;  for  when  the  bailiffs  have  arrested  the  partjr,  he  is  in  hex  and 
in  truth  in  their  custody ;  but  in  law  he  is  in  the  custod  v  of  the  sheriff,  and  an  answer 
either  way  is  good ;  but  to  say  that  he  was  in  the  custody  of  the  sheriff,  and  yet  rescued 
oat  of  the  custody  of  the  bailiffs,  is  repugrnant.    S  Salk.  586,  pi.  3. 

A  bailiff  having  a  warrant  against  A,  went  to  him  in  his  yaid^  and 
being  at  some  distance  told  him  he  had  a  warrant,  and  said  he  arrested 
him ;  A  having  a  fork  in  his  hand  keeps  off  the  bailiff  from  touching 
him,  and  retreats  into  his  house ;  and  on  motion  for  an  attachment  for  a 
contempt,  the  court  held  that  bare  words  will  not  make  an  arrest ;  but 
if  the  bedliff  had  touched  him,  that  had  been  an  arrest,  and  the  retreat  a 
rescous,  and  the  bailiff  might  have  pursued  and  broke  open  the  bouse. 
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(A)  Of  Sheriffs'  Bailiffs.  (Arrest,  Sunday,  &».) 

or  might  have  an  attachment  or  rescous  against  him :  but  as  this  case 
is,  the  bailiff  has  no  remedy  but  an  action  for  the  assault ;  for  the  hold- 
ing up  of  the  fork  at  him,  when  he  was  within  reach,  is  good  evidence 
of  that 

Salk.79,  pi.  2,  Genner  and  Sparks;  6  Mod.  173,  S.  C.    |[See  3  New  R.  211; 
3  Camp.  R.  139  ;  6  Bam.  &  C.  528.D 

By  the  29  Car.  2,  c.  7,  it  is  enacted,  "  That  no  person  or  persons  upon 
the  Lord's  day  shaU  serve  or  execute,  or  cause  to  be  served  or  executed, 
any  writ,  process,  warrant,  order,  judgment,  or  decree,  (except  in 
cases  of  treason,  felony,  or  breach  of  the  peace,)  but  that  the  service  of 
every  such  writ,  process,  warrant,  order,  judgment,  or  decree,  shall  be 
void  to  all  intents  and  purposes  whatsoever ;  and  the  person  or  persons 
so  serving  or  executing  the  same  shall  be  as  liable  to  the  suit  of  the 
party  grieved,  and  to  answer  damages  to  him  for  doing  thereof,  as  if  he 
or  they  had  done  the  same  without  any  writ,  process,  warrant,  order, 
judgment,  or  decree  at  all." 

An  arrest  on  Sunday  is  void,  and  the  party  &iay  have  an  action  for  false  imprisonment. 
I  And  the  arrest  cannot  be  made  good  by  any  subsequent  waiver  of  the  defendant.  3  East, 
155;  8  Blast,  547.0  Salk.  78,  pi.  1.  A  was  taken  on  a  Sunday  without  any  warrant,  and 
Jocked  up  all  that  day,  and  then  on  Monday  morning  a  writ  was  gotten  against  him ; 
the  court  held,  that  he  might  have  an  cUtaehment,  or  an  action  ot  false  imprisonment 
affainst  those  who  took  him  on  the  Sunday ;  but  they  refused  to  discharge  him.  6  Mod. 
96.     [But  where  the  writ  was  returnable  on  a  Sunday,  and  the  officer  arrested  the  de* 
fendant  on  the  Monday  morning,  the  court  discharged  him  out  of  custody,  notwithstand- 
ing  the  writ  was  renewed  within  two  hours  after  the  arrest  Loveridge  v.  Plaistow,  3  H. 
Black.  R.  29.1     ||  And  where,  by  contrivance  of  plaintiff's  attorney,  a  party  was  ar- 
rested on  Sunday  on  criminal  process,  for  the  purpose  of  effecting  his  arrest  on  civil 
process,  the  court  discharged  him.    Wells  v.  Gurney,  8  Barn.  &  C.  769. ||    Where  an 
attachment  was  granted  for  arresting  one  on  Christmas^day.  Hetley,  19.    But  bail  may 
take  their  principal  on  Sunday,  and  confine  him  till  Monday,  and  then  surrender  him. 
6  Mod.  231.     [But  see  Brookes  v.  Warren,  2  Black.  R.  1273,  contr,  in  the  case  of  bail 
to  the  sheriff,  vide  stat.  5  Ann.  c.  9,  §  3,  by  which  one  may  be  taken  on  an  escape  war- 
not  on  a  Sunday.     And  he  may  be  taken  on  that  day  by  the  officer  upon  fresh  pursuit ; 
S  Ld.  Rayon.  1028;  2  Salk.  626;  6  Mod.  95,  S.  C]     ||  But  not  at  the  suit  of  another 
party,  though  he  had  a  detainer  against  him  when  he  was  discharged.    5  Term  R.  25 ; 
ndd's  Prac.  216.||    /0  A  sheriff  may  proceed  on  Sunday  to  enforce  by  distress  the  pe- 
nal^ authorized  by  a  revenue  act  of  the  legislature  for  peddling  without  license.  Cowles 
r.  Rrittain»  2  Hawks.  204.    Under  the  statute  of  Connecticut  which  forbids  service  of 
process  on  *^  the  Lord^s  Day,"  it  was  held  that  service  between  midnight  of  Saturday 
and  day-break  of  Sunday  was  good.    Fox  v.  Abel,  2  Conn.  Rep.  541.*    Process  can 
neither  be  issued  nor  served  on  Sunday.  Van  Vechen  v.  Paddock,  12  Johns,  178 ;  Van- 
derpool  ▼•  Wright,  1  Cowen,  209.  ^    That  a  bailiff  may  arrest  in  the  night,  vide  9  Co. 
65^  b ;   Cro.  Jac.  486.     Where  he  may  justify  entering  the  house  of  a  stranger  to  make 
an  arrest,  vide  Lutw.  1432.    ||  4  Taunt.  619 ;  5  Taunt.  765 ;  6  Taunt.  248.||    If  a  sheriff 
make  out  a  precept  to  his  bailiff  to  arrest  one  before  any  writ  directed  to  him,  and  the 
bailiff  arrest  the  party  accordingly,  and  afterwards  a  writ  issue  to  the  sheriff,  the  party 
arrested  may  have  an  action  oi  false  imprisonment.  Sand.  298 ;  2  Keb.  173,  838. 
>0  *  Seeua  under  the  law  of  New  Hampshire.  Shaw  v.  Dodge,  5  N.  H.  Rep.  462.  ^ 

A  special  verdict  found  that  a  fieri  facias  bore  teste  4  June,  but  was 
reaWy  sued  forth  11  June,  and  executed  12  June;  and  that  the  party 
against  whom  it  went  became  a  bankrupt  6  June,  and  a  commission 
was  taken  out  17  June,  and  trover  and  conversion  was  brought  against 
the  bailiff  who  executed  the  writ ;  and  the  court  held,  that  though  the 
property  was  so  bound  that  the  execution  should  not  have  effect  against 
the  assignment  of  the  commissioners,  yet  it  was  hard  to  punish  the  offi- 
cer in  irovery  and  make  him  a  trespasser  for  doing  what  he  was  obliged 
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to  do,  and  from  which  he  could  not  plead  to  excuse  himself,  and  theid- 

fore  gave  judgment  for  the  defendant 

Sid.  271 ;  Lev.  173 ;  Keb.  930,  932,  S.  C. ;  vide  1  Barr.  20;  2  Burr.  814.  |  Ba 
that  trover,  though  not  trespass,  lies  against  a  sheriff  or  officer  for  seizing  afWr  an  act  of 
bankruptcy,  and  selling  whether  before  the  commission  or  after,  see  Cooper  ▼.  Chitty, 
Burr.  20 ;  Black.  Rep.  65;  Smith  v.  Milles,  1  Term  R.  475 ;  Pottery.  Starkie,  4  Manle 
&  S.  260 ;  but  it  seems  the  mere  seizure  without  a  sale,  or  at  least  a  remoYal»  would  not 
be  a  conversion.  Wyatt  ▼.  Blades,  3  Camp.  R.  396. y 

The  statute  23  H.  6,  c.  10^  enacts^  <^  That  for  an  arrest  or  attachment 
the  sheriif  shall  have  20d.,  and  the  bailiff  who  makes  the  arrest  4(Ly  and 
that  the  sheriif  or  bailiff  who  doth  contrary  shall  pay  treble  damages  to 
the  party  grieved,  and  forfeit  the  sum  of  40/. ;  one  moiety  to  the  king, 
and  the  other  to  the  party  that  will  sue ;  and  that  the  justices  of  assize 
in  their  sessions,  justices  of  the  one  bench  and  of  the  other,  and  justices 
of  peace  in  their  county,  may  determine  the  said  offences.^' 

Vide  5  Mod.  225.  An  action  brought  against  a  bailiflf  on  this  statute,  for  taking  5t. 
'4d.  for  an  arrest;  Q  and  see  Dew  v.  Parsons,  2  Bam.  &  A.  560.|| 

By  the  1  H.  5,  c.  4^  it  is  enacted, "  That  they  which  be  bailiffs  of  she- 
riffs by  one  year  shall  be  in  no  such  office  for  three  years  next  following, 
except  bailiffs  of  sheriffs  which  be  inheritable  in  their  sheriffwicks ;  and 
that  no  under-sheriff,  sheriff's  clerk,  receiver,  nor  sheriff's  bailiff,  be  at- 
torney in  the  king's  courts  during  the  time  that  he  is  in  office  with  any 
such  sheriff." 

Bailiffs,  being  officers  who  are  to  execute  the  king's  writs,  are  most 
commonly  punished  in  those  courts  out  of  which  such  writ  issues,  by 
attachment ;  but  it  is  impossible  to  set  down  all  the  misdemeanors  and 
oppressive  practices  for  which  they  are  punishable  in  the  discretion  of 
the  court ;  however,  attachments  have  been  granted  against  them  where 
they  have  used  needless  force*  violence,  and  terror  in  making  an  arrest; 
or  where  they  have  broken  open  doors  where  by  law  they  could  not, 
and  there  was  no  plausible  excuse  for  doing  it ;  where  they  have  treated 
the  persons  arrested  basely  and  inhumanly,  or  kept  them  in  custody  till 
they  consented  to  pay  money  for  their  deliverance ;  or  where  they  have 
extorted  (a)  money  for  taking  bail ;  or  made  an  arrest  without  authority, 
by  force  of  a  blank  warrant  filled  up  with  the  name  of  a  special  bailiff, 
by  the  party  himself,  without  the  privity  or  subsequent  agreement  of  the 
sheriff;  or  if  a  bailiff  levy  a  debt  by  virtue  of  an  execution,  and  keep 
the  money  in  his  hands,  and  embezzle  it ;  but  even  in  these  cases  there 
may  be  such  circumstances  or  matters  of  alleviation  as  will  induce  the 
court  to  excuse,  if  not  wholly  discharge  them. 

Hob.  62,  263,  264;  11  H.  6,  42,  b,  43,  a;  Noy,  101 ;  Moor,  770,  pi.  1064 ;  2  Roll. 
Abr.  278 ;  Barnard.  K.  B.  269,  296 ;  2  Barnard.  K.  B.  213.  (a)  2  Burr.  R.  926.  Vide 
2  G.  2,  c.  22,  and  32  6. 2,  c.  29,  tn/rd,  tit.  Jailera,  and  tit.  Sheriff,  fi  An  action  will  not 
lie  agunst  a  deputy  sheriff  for  a  breach  of  his  official  duty,  although  thedeelantion  \m 
a  promise  by  the  officer.  It  must  be  brought  against  the  principal,  though  for  the  tie- 
fault  of  the  deputjT.  Owens  ▼.  Gatewood,  4  Bibb,  494.  A  judgment  of  the  eenoal 
court  against  the  principal  sheriff  held  not  to  be  admissible  evidence  against  the  depntr. 
Johnson  ▼.  Thompson,  4  Bibb,  294,  and  see  1  Bibb,  262 ;  3  Marshall,  172 ;  3  Bibb, 
196;  Estes  y.  Williams,  Cooke,  413.  gf 

ft 

(B)  Of  Bailiffs  of  Liberties  or  Franchises. 

A' BAILIFF  of  a  liberty  is  one  who  hath  the  same  jurisdiction  with  the 
sheriff  *s  bailiff,  granted  to  him  by  the  lord  of  a  Uberty  or  franchise. 
These  liberties  and  franchises  began  by  the  lords  purchasing  the  bailiwicks  of  ths 
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hundreds,  sametimes  for  years,  for  life,  or  in  fee,  at  a  certain  rate,  in  fee-farm ;  and  for 
this  the  lords  had  the  coartpleet,  the  assizes  of  bread  and  beer,  and  the  amends,  viz.  the 
fines  for  the  breach  of  any  of  the  articles  examinable  in  the  leet ;  and  they  likewise  had 
the  return  of  writs. 

These  franchises  proving  very  inconvenient,  because  the  sheriff  could 
not  enter  into  them  to  execute  the  king's  writs,  but  was  to  direct  them 
to  the  bailiff  of  the  liberty,  who  had  the  execution  of  all  writs,  the  sta- 
tute Westm.  2,  cap.  29,  enacts,  that  if  such  bailiffs  give  no  answer  to  the 
sheriff,  the  court  should  grant  special  warrant  with  a  non  omittas,  which 
authorizes  the  sheriff  to  enter  the  franchise ;  and  it  being  usual  to  take 
out  the  capias  and  non  omittaa  together,  we  have  but  little  material  in 
our  books  relating  to  this  matter. 

But  theiie  are  some  cases  in  which  the  sheriff  may  enter  without  any 
clause  of  nonomittas;  as  in  case  of  a  quo  minus.  So  where  the  she- 
riff is  by  Westm.  1,  cap.  17,  to  make  deliverance  by  replevin ;  so  where 
he  is  judge,  as  in  a  writ  of  redisseisin;  so  in  waste;  so  in  executing  a 
warrant  for  breach  of  the  peace. 

Dalt  Sher.  463 ;  11  H.  4,  694,  Bro.  Offic.  34;  Bro.  Ret.  36. 

If  the  sheriff  executes  the  writ  of  a  common  person  without  a  non 
omittasj  the  execution  is  good ;  but  the  sheriff  is  liable  to  an  action  by 
the  lord  for  entering  into  his  bailiwick. 

3  H.  4;  1  Plow.  S16,  243 ;  F.  N.  B.  95. 

II  And  if  the  sheriff  in  such  case  suffer  the  defendant  to  escape  within 
the  liberty,  the  sheriff  is  liable  to  an  action  for  the  escape^  since  the 
arrest  is  not  wrongful  as  against  the  defendant 

PiggoU  T.  Wilkes,  3  Bam.  &;  A.  509. 

However,  it  has  been  held  by  Wood,  B.,  that  the  killing  a  bailiff 
making  such  an  arrest  does  not  amount  to  murder,  since  the  judge  said 
the  bsuliff  was  a  trespasser. 

Rex  t.  Mead,  2  Stark.  R.  20. 

It  has  been  decided  after  full  argument,  that  an  action  on  the  case 
cannot  be  maintained  by  the  bailiff  of  a  franchise  for  issuing  a  writ  of 
non  omiltas  capias  in  the  first  instance,  without  a  previous  capias, 
and  return  by  the  sheriff;  since  the  long-established  usage  of  the  court 
hats  legalized  the  pmctice. 

Garrett  ▼.  Smallpage,  9  East,  R.  330. 

A  writ  of  fieri  facias,  directed  in  the  first  instance  to  the  bailiff  of 
the  Isle  of  Ely,  out  of  the  King's  Bench,  is  erroneous  and  void,  and  the 
bailiff  seizing  goods  under  it  is  a  trespasser. 

€hant  t.  Bagge,  3  East,  138 ;  and  see  14  East,  389 ;  1  Bro.  k>  B.  13.|| 

The  bailiff  of  a  franchise  cannot  enter  into  the  guildable ;  and  if  he  does 
it  is  erroneous,  because  he  has  no  authority  out  of  the  franchise,  more 
than  the  sheriff  has  in  another  county. 

If  there  be  two  liberties  within  a  county,  viz.  St.  Edmond  de  Bury 
and  St  Ethelbed  de  Ely,  in  com.  Suffolk,  and  a  capias  is  directed  to  the 
sheriff  to  take  the  body  of  B.,  and  the  sheriff  returns  that  he  has  made 
his  mandate  to  the  bailiff  of  Ethelbed,  who  has  made  no  answer,  the 
sheriff,  on  a  non  omittas,  shall  enter  into  the  liberty  of  Bury,  though 
the  bailiff  of  that  liberty  has  made  no  default. 

Bro.  Offic.  35;  Dalt  Sher.  464;  Offic.  Brev.  135;  Thes.  Brev.  166. 

If  the  bailiff  of  a  franchise  had  made  an  insufficient  return,  which 


604  BAILIFF. 

(0)  Of  Bailiflfs  to  Lords  of  Manora. 

the  sheriff  returned  to  the  courts  they  formerly  held  the  sheriff  was  an- 
swerable, and  not  the  bailiff;  for  an  insufficient  return  is  no  return,  and 
the  bailiff  making  no  return,  the  sheriff  ought  to  have  said  nullum 
dedit  mihi  responsum;  but  this  is  altered  by  the  27  H.  8,  cap.  04,  which 
says  that  the  amercement  for  insufficient  returns  made  by  baiMs  of 
franchises  shall  be  set  on  the  bailiff's  head,  and  not  on  the  sheriff's. 
3H.  7,  11;  5  H.  7,27;  Bro.  Ret.89;  2TeimR.  11;  see  too  8  H.  6,  c.  9,  $  11. 

£If  the  bailiff  of  a  liberty^  who  hath  the  return  and  execution  of 
writs,  remove  a  prisoner  taken  in  execution  to  the  county  jail,  and  there 
deliver  him  into  the  custody  of  the  sheriff,  he  is  liable  to  an  action  for 
an  escape. 

Boothman  v.  Earl  of  Surry,  2  Term  R.  5.] 

If  the  bailiff  of  a  liberty  dies  after  he  has  returned  eepij  a  distringas 
issues  against  his  successor,  because  he  takes  it  up  under  the  return  of 
his  predecessor. 

Bro.  Ret.  Brey.  99;  14  E.  4»  1. 

II  Where  it  appeared  that  King  Charles  IL,  by  charter,  reciting  former 
grants  of  the  franchise  by  Philip  and  Mary,  and  by  Charles  I.,  granted 
the  execution  of  all  writs  to  Viscount  Dunbar,  his  heirs  and  assigns,  in 
the  liberty  of  Holdemess ;  and  it  appeared  that  the  officer  had,  since 
1787,  been  m  the  habit  of  summoning  jurors  within  the  Uberty  to  attend 
the  quarter  sessions;  it  was  held  that  this  evidence  raised  a  presumption 
that  there  was  a  franchise  existing  at  the  passing  of  the  statute  27  H. 
6,  c.  24,  there  being  no  evidence  to  the  contrary,  and  that  it  was  the 
bailiff's  duty,  on  receiving  the  sheriff's  mandate,  to  sunuuon  a  sessioDS 
jury. 

Rex  y.  Jaram,  4  Bam.  &  0.  692 ;  7  Dow.  &  Ry.  S.  C.g 

(C)  Of  Bailiffs  to  Lords  of  Manors. 

Bailiff  of  a  manor  may  himself,  or  may  conmiand  another  to  take 
cattle  damage-feasant  upon  the  land ;  for  he  hath  the  care  of  all  things 
within  the  manor. 

Roll.  Abr.  339. 

But  if  a  distress  be  taken  for  damage-feasant^  amends  cannot  be  ten- 
dered to  the  bailiff;  for  he  cannot  deUver  a  distress  when  it  is  once 
taken,  no  more  than  he  can  change  the  avowry  of  his  master,  (a)  or 
demand  a  rent  upon  a  condition  of  re-entry. 

5  Co.  76,  Pilkin^n  and  Hastings.  '  [If  the  distress  be  imponnded,  the  tender  is  to* 
late  either  to  the  bailiff  or  principal,  for  it  is  then  in  etutodid  legU,  But  wheCber  a 
tender  to  the  bailiff  before  impounding  be  good,  was  not  the  point  in  PiUdngUn's 
case ;  for  there  the  tender  was  after  the  impounding,  and  to  a  common  serrant,  the  mis- 
ter  himself  being  present.    Cro.  Eliz.  813.]     (a)  Dy.  303 ;  vide  2  Stra.  1138. 

A  bailiff  of  a  manor,  though  he  has  no  interest  in  the  land,  has  «n 
authority  to  receive  rents,  take  fealty,  pay  quit-rents,  repair  houses  and 
fences,  and  in  other  things  act  for  his  master's  benefit ;  but  he  cannot 
do  any  thing  to  his  prejudice,  nor  can  he  tile  a  house  that  was  before 
thatched,  nor  impale  a  place  before  mounded  with  a  hedge. 

Vide  Cro.  Jac.  178 ;  Owen,  38 ;  Hob.  154. 

A  bailiff  may  be  steward  of  the  same  manor ;  for  those  are  offices 
which  are  compatible. 

Cro.  Jac.  178. 
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A  bailiff  hath  no  permanent  estate^  but  is  remoyable  at  the  loid's 
pleasure. 
Cro.  Jac  178. 

A  bailiff  of  a  manor  may  lease  the  piscary  for  yeais,  but  he  cannot 

by  any  usage  make  a  lease  of  his  master's  land. 

Roll.  Abr.  339.  DiTersity  where  he  may  make  a  lease  at  will,  though  not  a  lease 
for  years.    Litt  Rep.  71 ;  for  this  vide  Roll.  Rep.  258 ;  Cro.  Jac.  377 ;  3  Leon.  46. 

If  a  man  takes  cattle,  without  any  command,  for  services  due  to  the 
lord,  if  the  lord  after  agree  to  the  taking,  he  shall  be  adjudged  his 
bailiff}  although  he  was  not  his  bailiff  in  any  place  before. 

Roll.  Abr.  685.  But  for  this  vide  Godb.  110;  Kelw.  177;  Fits.  Bailiff,  7;  Bro. 
Distress,  83 ;  Comp.  Incumb.  481. 

A  bailiff  may  give  Ucense  to  another  to  go  over  the  land ;  for  this  is 
a  trespass  to  the  possession  only,  and  the  bailiff  hath  the  disposal  of  the 
profits  of  the  possession. 

Roll.  Abr.  339.  But  qumre^  If  there  must  not  be  a  consideration  gi?en  for  snch 
license  T    Vide  1  Roll.  R.  258 ;  Cro.  Jac.  337. 

In  debt  for  rent,  upon  a  lease  for  years,  the  defendant  pleaded  that 
the  plaintiff  made  J  S  bailiff  of  his  manor,  of  which  the  lands  in  lease 
were  part,  and  gave  him  power  to  receive  the  rents  of  the  lessees,  &c, 
and  also  power  to  make  leases  for  years ;  and  that  an  agreement  be- 
tween the  said  bailiff  and  defendant  was  made,  that  he  should  pay  100/., 
and  also  surrender  his  lease  to  the  use  of  the  lord,  and  then  should  be 
discharged  of  the  rent,  which  he  hath  done;  and  whether  this  agreement 
would  bind  the  lord  was  doubted,  and  a  peremptory  day  given  to  the 
defendant  to  maintain  his  plea,  after  which  the  reporter  nil  pltis  inde 
aiidivit. 

Palm.  403. 

A  leases  to  B  for  ninety-nine  years,  if  B,  C,  or  D,  shall  so  long  live, 
iBserving  a  heriot  of  5/.  upon  the  death  of  every  of  them ;  B  dies,  and 
the  bailiff  of  A  makes  conusance  as  bailiff  generally  for  a  heriot,  but 
does  not  show  that  A  had  made  his  election ;  and  whether  this  was  not 
good  and  incident  to  the  place  of  bailiff,  or  at  least  whether  this  should 
not  be  intended  for  the  benefit  and  advantage  of  the  master  tUl  the  con- 
trary was  shown,  dubitatur;  and  after  the  parties  agreed. 

Lit.  R.  33,  70,  71 ;  Hetl.  12, 16, 17,  S.  C,  ill  reported. 

No  bailiff  can  distrain  for  a  fine  or  amercement  without  a  special  war- 
rant for  so  doing,  which  must  be  set  forth  by  him  in  an  avowry  or  justi- 
fication of  such  a  distress.(a) 

3  Mod.  138 ;  Cro.  Eliz.  698,  748 ;  Moor,  57 ;  Salk.  10^;,  pi.  2, 108 ;  Skin.  587,  pi.  1 ; 
3  Keb.  745;  2  Hawk.  P.  C.  96.  (a)  The  case  in  Salkeld  says,  he  should  have  set  out 
some  £»treat  from  the  court,  or  warrant  from  the  steward. 
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[Bailment,  properly  so  called,  is  a  delivery  of  goods  in  trust,  on  a 
contract,  express  or  implied,  that  the  trust  shall  be  duly  executed,  and 
the  goods  re-delivered  as  soon  as  the  time  or  use  for  which  they  were 
bailed  shall  have  elapsed  or  be  performed.(a)  Improper  bsdlment  is, 
where  the  goods  are  legally  in  the  hands  of  the  possessor,  upon  such 
trust  by  findings  or  in  consequehce  of  some  distinct  contract  Bail- 
ment is  derived  from  the  French  verb  baillerj  to  deliver ;  which  word, 
as  well  as  the  others  of  this  origin,  are  applied  in  that  language  (6)  to 
one  only  of  those  species  into  which  this  contract  is  divisible,  viz.,  letting 
to  hire. 

Law  of  Bailment,  117.  fi(d)  Mr.  Jastice  Story,  in  his  valuable  "  Commentaiies  <n 
the  Law  of  Bailments,"  has  remarked  that  the  definition  here  given  by  Sir  William 
Jones  is  inaccurate,  since  it  supposes  that  the  goods  are  always  to  be  restored  or  re-de- 
Hvered,  which  is  not  the  case  always,  as,  e.  g.,  on  a  consignment  for  sale.  He  defines 
Bailment  to  be  **  a  delivery  of  a  thing  in  trust  for  some  special  object  or  purpose,  aod 
upon  a  contract  express  or  implied  to  conform  to  the  object  or  purpose  of  the  tnist,*^ 
(page  3.^  See  for  the  various  definitions  of  Bailment,  Bouv.  L.  D.  h.  t.  gf  (6)  Bail,  in 
French,  is  conirai  par  lequel  on  donne  une  terre  d  ferme^  ou  f§ne  maiwn  d  louagti  and 
bailleur  is  the  person  qui  W/Ze  dferme.   Diet,  de  PAcadem. 

(A)  Of  simple  Bailment,  ||or  Deposit  to  keep.] 
11(B)  Of  Bailment  by  way  of  Pledge;  And  herein  of  Pawnbrokers.! 

(C)  Of  borrowing,  and  other  Bailments.  ' 

(D)  Where  the  Thing  bailed  is  destroyed  or  deteriorated,  to  whom  is  the  Loss, 
and  to  whom  is  the  Remedy:  ||And  of  the  sevotal  Degrees  of  Caie 
required  from  various  Bailees.) 


(A)  Of  simple  Bailment,  ||or  Deposit  to  keep.) 

If  a  man  delivers  goods  to  another  to  be  kept,  or,  which  is  all  one,  to 
be  safely  kept,  (c)  the  bailee  undertakes  to  keep  them  only  from  all 
damage  that  arises  from  his  own  negligence ;  and  the  midertaking  being 
only  to  keep  them,  he  ought  not  to  use  them  as  though  he  had  an  inte- 
rest in  them. 


goods,  with  others  of  the  bailee's^were  stolen,  thou  eh  without  liis  de&ult,  the  bailee 
should  be  responsible  for  them,  there  being  a  warranty  m  law  annexed  to  all  such  bail- 
ments. 4  Co.  83,  Southcote's  case.  But  for  this  vide  Co.  Lit.  89,  a ;  Cro.  Elis.  615 ; 
Kelw.  77 ;  Sav.  74 ;  Sid.  36 ;  Roll.  Abr.  3,  pi.  3.  Bro.  tit.  Bailment,  7 ;  title  ZMtfwe, 
35.  II  But  that  a  depositary  of  eoods  without  reward  is  only  liable  in  case  of  eross  iieg> 
lect,  such  bailment  being  only  beneficial  to  the  bailor,  see  poit,  Jones  on  Bail.  117.| 
^  A  mere  depositary  or  mandatory  is  liable  only  for  gross  negligence.  Tompkins  ▼.  Sail- 
marsh,  14  S.  &  R.  275 ;  Beardslee  v.  Richardson,  11  Wend.  35 ;  Anderson  v.  Foresiiiaa, 
Wright,  598;  Tracy  v.  Wood,  3  Mason,  133;  Sowdosky  v.  M'Fariand,  3  I>aiia,  305; 
Montieth  v.  Bissel,  Wright,  410;  Stanton  v.  Bell,  3  Hawks.  145;  Edson  v.  Westosw 
7  Cowen,  378 ;  Foster  v.  Ej^sex  Bank,  17  Mass.  500.    A  special  deposit  in  a  bank,  is 
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considexed  as  a  deposit  with  the  bank  and  not  its  offioeis ;  if  the  cashier  fraodnlenlly 
takes  awaj  such  a  deposit,  the  corporation  is  not  liable.  17  Mass.  500.  g' 

So,  a  fortiori^  if  a  man  delivers  goods  to  another  to  keep  as  a  man 
would  keep  his  own ;  and  this  is  called  a  special  bailment,  ii)  which  the 
bailee  doth  undertake  for  do  more  than  for  his  diligence  in  the  keeping 
of  .them,  and  has  no  manner  of  use  of  the  thing  to  him  committed,  but 
the  naked  possession  only,  (a) 

Co.  Lit.  89,  a ;  4  Co.  83,  b.  ||  (a)  With  respect  to  use,  Bracton,  99,  lays  it  down 
that  if  the  pawnee  (and  it  would  be  the  same  as  to  a  depositary)  is  at  charge  in  keeping 
the  thing  bailed,  as  a  horse,  he  may  use  it  for  his  reasonable  charge.||  is  A  defendant 
hired  of  the  plaintiff  certain  slaves,  and  refused  to  hire  an  old  woman,  who  was  con- 
nected with  them,  but  agreed  that  she  should  live  with,  and  cook  for  them,  and  take  care 
of  the  sick ;  the  defendant  sent  her  to  another  place  to  nurse  a  sick  person,  where  he  was 
warned  that  the  small-pox  prevailed,  and  that  she  would  be  in  danger;  she  was  there 
attacked  by  the  small-pox  and  died  of  that  disease.    Held  that  defendant  was  liable  to 

Jlaintiff  for  her  value.  Tollenere  v.  Fuller,  1  Rep.  Const.  Ct.  117. g^  (Sir  William 
ones  thinks,  that  if  the  thing  will  be  impaired  by  use,  the  depositary  may  not  use  it ; 
if  it  cannot  be  hurt,  as  chains  of  gold,  jewels,  &c.,  it  may  be  used,  but  at  peril  of  the 
depositary  in  case  of  accident;  and  if  it  be  a  horse,  setting  doff,  or  other  animal  requir- 
ing exercise,  there  would  be  a  presumed  authority  from  the  bailor  for  moderate  use.  See 
Law  of  Bailment,  81.  The  Roman  and  French  law  permit  the  pawnee  or  depositary  to 
milk  cows  delivered  in  bail,  but  require  them  to  account  for  the  milk  and  calves,  deduct- 
ing reasonable  charges  of  nourishment.  Poth.  Depbt^  n.  47 ;  NarUisaement,  n.  35.|| 
^  Allen  V.  Allen,  3  Penns.  Rep.  166. 2f 

0A  mere  naked  bailee  of  goods  is  not  liable  to  an  action  for  them  at 
the  suit  of  the  bailor,  until  after  a  demand  and  refusal. 
Brown  v.  Cook,  9  Johns.  361. 

If  A  deliver  cattle  to  B,  who  promises  to  redeliver  them  in  one  year 
with  the  natural  increase,  and  to  pay  for  such  as  should  be  lost  or  de- 
stroyed, this  is  a  hiring  to  him  of  the  cattle,  and  not  a  mere  naked 
bailment. 

Putnam  v.  Wiley,  8  Johns.  Rep.  433.gf 

If  A  leave  a  chest  locked  with  B  to  be  kept,  and  take  away  the  key, 
without  acquainting  B  with  the  particulars,  the  goods  in  the  chest  are  in 
the  possession  of  A ;  for  since  A  keeps  the  key,  the  goods  are  locked  out 
of  the  possession  of  B;  and  B(&)  ||not||  being  acquainted  with  the  par- 
ticulars, cannot  be  supposed  to  have  them  under  his  custody ;  so  that 
neither  the  possession  nor  use  of  the  goods  are  in  B ;  for  though  the 
possession  oi  the  box  is  in  B,  yet  is  he  shut  out  from  the  possession  of 
the  goods  in  the  box ;  for  that  cannot  be  said  to  be  in  his  possession 
w^hich  he  cannot  take  hold  of  and  remove,  or  order,  during  the  continu- 
ance of  such  possession. 

Co.  Lit.  89,  a,  b ;  4  Co.  83.  [(6)  B's  knowledge  or  ignorance  of  the  particulars 
would  not  affect  the  case  at  all  under  these  circumstances.!  |This  opinion  does  not 
seem  correct,  though  it  agrees  with  Lord  Holt's  dictum  in  2  Ld.  Kaym.  914.  Sir  Wil- 
liam Jones,  on  the  contrary,  observes,  **  No  man  can  proportion  his  care  to  the  nature  of 
the  things  without  knowing  them ;  and  the  difference  may  be  very  material  as  to  the 
defence."  Jones  on  Bailment,  38.  And  if  a  locked  box  contain  articles  of  extraordinary 
Talue,  it  seems  clear  that  the  bailee  is  not  bound  to  greater  care  than  if  the  box  con- 
tained articles  of  ordinary  value,  by  reason  of  his  ignorance  of  the  contents.  See  Batson 
T.  Donovan,  4  Bam.  &  A.  42 ;  Sleat  v.  Faj^g,  5  Bam.  &  A.  348 ;  Bodenham  v.  Ben- 
nett, 4  Price,  R.  31 ;  and  Domat.  Civ.  L.  lib.  1,  tit.  7,  $  1,  says,  that  the  bailee  of  a 
locked  casket  is  only  obliged  to  restore  the  casket  as  it  was  delirered,  without  being  re- 
sponsible for  the  contents.  And  in  1  Stark.  Ca.  237,  Lord  Ellenborough  expressly 
hteld,  that  the  care  required  from  the  bailee  became  greater  on  his  opening  the  box  bailed, 
and  ascertaining  that  it  contained  coin.])     ^A  master  gratuitously  took  charge  of, 
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and  took  on  board  of  his  vessel,  a  box  containing  doubloons  and  other  yalnables,  be- 
lon^ng  to  a  passenger,  who  was  to  have  worked  his  passage  and  was  accidentally  left 
behind.  During  the  voyage,  the  master  opened  the  box  in  the  presence  of  the  paaaeiH 
gers,  to  ascertain  its  contents  and  whether  there  were  any  contraband  goods  in  it,  and  he 
took  out  the  contents  and  lodged  them  in  a  bag  in  his  own  chest  hi  the  cabin,  where  his 
own  valuables  were  kept.  After  his  arrival  in  port  the  baff  was  missing.  The  master 
was  held  responsible  for  the  loss,  on  the  ground  that  he.baa  by  his  acts  imposed  on  him- 
self the  duty  of  carefully  guarding  against  all  perils  to  which  the  property  was  exposed 
by  means  of  the  alteration  of  the  place  of  custody,  although  as  a. bailee  without  hire,  be 
might  not  otherwise  have  been  bound  to  take  more  than  a  prudent  care  of  it ;  and  that 
he  had  been  guilty  of  nesUgence  in  guarding  the  goods.  1  Stark.  R.  237.  Vide  Story 
on  Bailment,  54 ;  Bouv.  L.  I),  tit.  Negotiorum  Qettor,  ^ 

[And  if  B  open  the  chest,  and  take  the  goods  to  a  broker's,  and  bor- 
row money  upon  them,  and  deposit  them  with  the  broker  as  a  security 
for  the  money  so  borrowed,  A  may  maintain  trover  for  them  (a)  against 
the  broker,  without  tendering  him  the  money  for  which  they  were 
pledged  by  B. 

Hartop  V.  Hoare,  3  Atk.  44 ;  3  Stra.  1187,  S.  C. ;  1  Wils.  8,  S.  C.  (a)  The  like  law 
in  the  case  of  a  remainder-man,  upon  the  death  of  a  mere  tenant  for  life  of  goods 
pawned.  Hoare  v.  Parker,  2  Term  R.  376.]  ||  16  Yin.  Abr.  tit.  Pawn^  364.  And  so, 
also,  a  factor  could  not  pledge  the  goods  of  his  principal,  so  as  to  entitle  the  pawnee  to 
detain  them  against  the  owner  for  me  advance.  Paterson  v.  Tash,  3  Stra.  1178 ;  Dsa- 
bigny  v.  Duval,  5  Term  R.  604 ;  but  see  the  alterations  in  the  law  by  stat.  6  G.  4,  c 
94,  and  /nw/.Q 

If  the  goods  of  A  are  bailed  by  B  to  C,  C  must  deliver  them  to  B,for 
C  cannot  pretend  to  remove  or  alter  that  possession  committed  to  him, 
in  order  to  restore  it  to  the  right  owner ;  for  the  right  of  restitution 
must  be  demanded  of  him  that  did  the  injury,  of  which  C  has  no  pre- 
tence to  judge ;  and  therefore  it  would  be  downright  treachery  in  him 
to  deliver  them  to  any  other  than  him  from  whom  he  had  it 

Roll.  Abr.  607.  ||  Sed  vide  5  Taunt  763,  where  Gibbs,  C.  J.,  says,  if  the  property  is 
in  others,  the  bailee  may  set  it  up  in  defence;  and  Heath,  J.,  says,  it  is  pecnliar  to  ejecl> 
ment  that  he  who  is  intrusted  with  possession  of  land  must  deliver  it  back  to  the  lessor, 
but  it  applies  to  no  other  action.  But  see  Dixon  v.  Hammond,  3  Bam.  &  Aid.  310, 
that  an  agent  cannot  dispute  his  principal's  titlcj 

But  if  A  bails  goods  to  B  to  which  C  has  a  right,  and  B  dies,  his  exe- 
cutors are  chargeable  only  to  G  that  has  right ;  for  the  executors  came 
to  the  possession  by  the  law,  and  therefore,  must  deliver  it  to  those  per- 
sons in  whom  the  law  has  established  the  property ;  and  the  taking  up 
of  an  executorship  is  an  engagement  to  answer  all  debts  of  the  de- 
ceased, and  all  rmdertakings  that  create  a  debt,  so  far  as  there  are  assets; 
but  doth  not  embark  the  executor  in  the  personal  trusts  of  the  deceased, 
any  more  than  he  is  obliged  to  answer  for  his  several  injuries ;  and  no 
man  can  tell  how  they  might  have  been  discharged  or  answered  by  the 
testator. 

Roll.  Abr.  607 ;  vide  title  Trover  and  Convenion, 

II  If  a  thing  be  deposited  by  two,  or  by  one  with  the  authority  of  the 
other,  and  received  by  the  bailee  to  keep  on  joint  account  of  the  two, 
one  of  them  cannot  demand  the  thing  unless  under  an  authority  of  the 
other,  so  as  to  maintain  trover  on  the  bailee's  refusal  to  deliver  it 

May  V.  Harvey,  13  East,  197. 

(B)  Of  Bailment  by  way  of  Pledge :  And  herein  of  PawnbrokerB.1 

Pledging  is  where  goods  and  chattels  are  delivered  in  security  for 
money  lent,  and  by  such  pledging  the  pawnbroker  hath  more  than  the 
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naked  possession  in  the  nature  of  a  bailment,  for  he  hath  the  property 
and  interest  in  the  thing  itself;  (a)  and  by  the  better  opinions,  shall  have 
a  reasonable  use  of  it,  so  that  it  be  without  damage  to  the  thing  thus 
pledged. 

Doct.  &  Stud.  130;  Roll.  Abr.  338,  673 ;  Owen,  134;  3  Salk.  523,  pi.  1.  /SThis 
definition  of  a  pledge  is  too  limited.  A  pledge  may  be  given  as  a  security  for  the  per- 
formance of  another  engagement,  as  well  as  tor  ^*  security  for  money  lent'^  It  is  more 
properly  defined  to  be  a  bailment  of  personal  property,  as  security  for  some  debt  or  en- 
gagement Story  on  Bailm.  $  386 ;  Domat.  hv.  3,  t.  1,  §  1,  n.  1 ;  Bouv.  L.  D.  h.  t.  A 
mortgage  of  goods  is  distinguishable  from  a  mere  pawn ;  by  a  grant  or  conveyance ^of 
^ods  in  gage  or  mortgage,  the  whole  title  passes  conditionally  to  the  mortgagee ;  and, 
if  not  redeemed  at  the  time  stipulated,  the  title  becomes  absolute  at  law,  though  equity 
will  interfere  to  compel  a  redemption.  But  in  a  pledge  a  special  property  only  passes 
to  the  pledgee,  the  general  property  remaining  in  the  pledger.  Cartelyou  y.  Lansing, 
2  Caines'  C.  Err.  200;  Conrad  ▼.  Atlantic  Ins.  Co.^,  1  Pet.  449;  1  Pick.  607;  2  Pick. 
610;  8  Pick.  236;  9  Greenl.  83;  5  Pick.  60;  2  N.  H.  Rep.  13;  5  N.  H.  Rep.  545 ; 

5  Johns.  358;  8  Johns.  97;  10  Johns.  471;  2  Hall,  63;  6  Mass.  425;  15  Mass.  480.^ 
[(a)  But  every  bailee  has  a  temporary  quaUJUd  property  in  the  things  of  which  posses- 
sion is  delivered  to  him  by  the  bailor,  and  has,  thereK)re,  a  possessory  action,  or  an 
appeal  in  his  own  name  against  any  stranger  who  may  damage  or  purlom  them.  31  H. 
7, 14,  b,  15,  a;  see  Tr.  on  the  Law  of  Bailments,  81,  83. J  ^Woodruff  v.  Halsey, 
8  Picker,  333 ;  Lyle  v.  Barker,  5  Binn.  457.  ^  Jj  And  he  may  maintain  case  as  well  as 
trespass  on  his  possession.    Rooth  v.  Wilson,  1  Barn.  &  A.  59 ;  Croft  v.  Alison,  4  Bam. 

6  A.  590.  A  gratuiiotu  permission  to  another  to  use  a  chattel  does  not  divest  the 
owner  of  the  possession,  and  therefore  he  may  maintain  trespass.  Lotan  v.  Cross, 
3  Camp.  R.  464.  But  if  the  bailee  hire  the  chattel  for  a  definite  period,  he  has  the 
possession  during  that  time,  and  the  owner  cannot  during  the  hiring  support  trespass, 
but  only  case.    Hall  v.  Pickard,  3  Camp.  187.|| 

II  It  is  said,  that  where  the  pawnee  is  at  any  expense  to  maintain  the 
thing  given  in  pledge,  as  if  it  be  a  horse  or  cow,  he  may  ride  the  horse 
moderately,  and  mUk  the  cow  regularly,  by  way  of  compensation  for 
the  charge. 

Jones  <m  Bail.  81,  (3d  edit.)  See  the  rule  of  the  Roman  and  French  law  as  to  this 
point,  Poth.  Depdt^  n.  47.||  /SAnd  see  the  rules  of  the  common  and  civil  law  fully 
stated  by  Judge  Story,  in  his  Commentaries,  p.  330,  and  3  Kent's  Comm.  450;  4  Watts, 
414.  Dut  a  misuser  of  the  pawn  renders  him  responsible  for  all  accidents.  De  Tolle- 
mere  ▼.  Fuller,  1  Rep.  Const.  Ct.  131.^ 

If  a  man  pledge  goods  to  B,  and  they  are  stolen,  (ft)  B  shall  not  an- 
swer for  them,  because  he  hath  a  property  in  them ;  and  his  custody  is 
but  a  consequent  of  that  property,  and  therefore  he  doth  undertake  to 
keep  them  as  his  own ;  though  a  man  that  undertakes  to  secure  what  is 
another's  is  bound  to  keep  them  at  all  adventures,  since  the  right  owner 
might  possibly  defend  them  with  his  life ;  but  where  a  man  is  only 
obliged  to  keep  them  as  his  own,  no  unavoidable  accident  is  to  be  im- 
puted to  him. 

Co.  Lit.  89,  a;  3  Inst  108;  4  Co.  83;  Palm.  551;  Owen,  133;  Yelv.  178;  Cro. 
Jac.  344 ;   Bulst.  39,  30 ;  Roll.  R.  181.     [  {b)  That  is,  if  the  bailee  be  rMed  of  them ; 
for  if  they  are  taken  eiandestinely,  (the  proper  sense  of  the  word  stolen,)  he  shall  be  an- 
swerable.    10  H.  6,  31 ;  Bro.  Abr.  tit.  Bailment^  pi.  7.]     ||  And  this  is  the  distinction 
of  the  Roman  law,  ^  Adversus  lairones  parum  prodest  custodia :  adversns  furem  pro- 
deese  poteet,  si  quia  advigilet."    Dig.  17,  353, 353.    See  also  Poth.  Control  de  Louage^ 
n.  429,  and  Poth.  Control  de  Pr&t  a  Usage,  n.  53.    And  Sir  William  Jones  shows,  that 
both  Lord  Coke's  doctrine  and  the  reason  {suprd)  are  incorrect,  since  a  pawnee,  accord- 
ing to  JLord  Holt,  Ld.  Raym.  917,  and  to  the  general  principle  applicable  to  cases  where 
the  bailment  is  reciprocally  beneficial,  (as  in  a  pledge,)  is  bound  to  use  ordinary  dily- 
genee  for  restoring  the  goods ;  and  the  suffering  t^  goods  to  be  stolen  is  a  breach  of  this 
obligation,  thou^  it  is  otherwise  as  to  a  robbery,    Jones  on  Bail.  75,  (3d  edit.)     And 
thoagh  the  case,  39  Ass.  pi.  38,  seems  to  have  decided  that  a  pledgee  was  not  answer- 
able inrhere  the  goods  were  stolenj  Sir  W.  Jones  shows  that  the  word  was  there  inaccu- 
Vol-.  I.— 77 
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yetelj  need  for  vobbeiy;  id  whiek  be  is  confinned  by  Brake's  statement  of  tbe  cue. 
Bra  Abr.  tit  Bailment^  pi.  7.  And  Lord  Coke's  reason,  *^  because  the  pawnee  has« 
property,"  would  apply  equally  to  ail  species  of  bailments,  as  well  as  that  of  a  pl^ge; 
and  the  true  reason  is,  that  the  law  requires  of  a  pledgee  only  ordinary  and  not  extlao^ 
dinary  care.  And  Lord  Coke's  conclusion,  **  therefore,  he  doth  undertake  to  keep  them 
as  bis  own^"  is  not  an  accurate  statement  of  the  pawnee's  ondertaking,  since  be  is  bound 
to  take  more  care  of  tbem  than  of  hife  own,  unless  he  is  9,pruderU  manager  of  Ids  ovn 
concerns;  the  law  requiring  of  him  ordinary  care.    **iliena  negotia  exaeio  ofiScio 

gsruntur."  See  Jones  on  Bail.  83 ;  and  see  1  Esp.  Ca.  315 ;  4  Dow.  &  Ry.  636.||  iSSee 
tory  on  Bailments,  22,  &o.,  and  the  Remarks  upon  Six  Wm.  Jones's  opinion,  p.  S7, 
&c.,  224«  &c.,  and  Chancellor  Kent's  opinion  in  his  Commentaries,  toI.  S,  p.  453,  and 
the  following  cases :  M^Caw  v.  Kimbrel,  4  M^Cord,  830 ;  Maxwell  t.  Eason,  1  Stew. 
514 ;  Pattison  v.  Wallace,  1  Stew.  48 ;  Francis  ▼.  Castleman,  4  Bibb,  883.  gT 

II  Where  A  intrusted  B  (a  chronometer  maker)  with  a  chrosiometer 
to  be  repaired,  and  B  suffered  his  servant  to  sleep  in  the  sh(^,  in  which 
the  chronometer  was  deposited,  and  B's  servant  stole  it,  and  it  appeared 
that  B  at  the  time  when  the  theft  was  committed  had  deposited  his  own 
watches  in  a  more  secure  place,  B  was  held  Uable  to  A  for  its  value. 

Olarke  ▼.  Eamshaw,  1  Oow.  90 ;  and  see  1  Esp.  Ca«  815.|| 

If  a  man  pledge  goods,  and  tender  the  money  to  the  pawnbroker, 
and  he  reflise,  this  determines  the  qualified  property ;  and  therefore,  if 
after  such  tender  the  goods  are  stolen,  &c.,  the  bailor  shall  have  satis&c- 
tion  made  him  in  an  action  of  trover  ;  for  a  tender  and  refusal  must  in 
those  oases  amoimt  to  a  payment,  because  otherwise  no  man  could  again 
come  to  his  own,  since  pawns  are  over  the  value  lent 

Cro.  Jac.  243 ;  Yelv.  179 ;  Bulst.  29 ;  Bro.  Bailment,  7 ;  Roll.  R.  139 ;  Co.  Lit.  89 ; 
Bull.  Ni.  Pri.  78;  8  Salk.  441.  (ik  purchaser  of  a  pledge  from  the  owner,  while  in 
the  pawnee's  hands,  \»  entitled  to  it,  afVer  haying  tendered  the  amount  of  the  debt  for 
which  it  was  pledged ;  and  may  maintain  troyer  against  the  yendee,  on  his  refusal  to 
deliyer  it  to  him.  Rutcliff  y.  Vance,  8  Rep.  Const.  Ct  889 ;  Bush  ▼.  Lyon,  9  Cowea, 
58.  The  property  of  a  note  pledged  yests  absolutely  in  the  pawnor,  immediatdv  on  his 
payment  oi  the  debt  for  which  it  was  pledged.  ISXAoXX  y.  Annstrong,  3  Blaokf.  198. 
Seel6M^M.389.£r 

And  though  the  borrower  tender  the  money  and  recover  the  goods  in 
an  action  of  trover y  yet  the  pawnbroker  may  have  an  action  of  debt  for 
his  money ;  because  though  the  security  ceases,  yet  the  duty  remains, 
inasmuch  as  the  money  lent  is  not  paid  back  to  the  party  ftom  whence 
it  came,  (a) 

Cro.  Jae.  843;  Yely.  179;  Bulst.  99,  31.  If  A  pawns  goods  to  B  for  35iL,  and  B 
ddiyers  diem  oyer  to  C,  and  makes  D.  his  executor,  and  dies,  A  shall  tender  ^  85^1 
to  the  executor,  and  not  to  C ;  for  C  is  no  more  than  a  bailee,  and  hath  only  the  custody 
of  them ;  but  the  property  of  them  is  in  D  as  representatiye  of  B,  and  therefore,  to  hin 
must  the  tender  be  made.  Otherwise  it  is  m  the  case  of  a  mcfftga^  where  the  tender 
may  be  to  the  assignee,  because  the  property  of  the  land  is  in  him.  Cro.  Jae.  344 ; 
Y^y.  178, 179.  (a)  But  where  a  tender  has  been  made,  he  should  demand  the  money 
before  he  brings  his  action. 

So  if  a  man  lend  perishable  goods  as  a  pledge,  and  they  decay,  yet 
the  person  to  whom  they  are  pledged  may  have  an  action  of  debt  for  his 
money,  because  the  duty  continues. 

Yely.  179;  Co.  Lit'9a9. 

These  goods  thus  taken  to  pledge  cannot  be  forfeited  by  the  pawn- 
broker for  his  offence,  nor  can  they  be  taken  in  execution,  nor  attached 
for  his  debt,  for  the  absolute  prpperty  is  in  another ;  and  therefore  they 
are  not  alienable,  nor  by  consequence  forfeitable,  because  they  cannot 
be  forfeited  without  loss  and  danger  Jo  the  absolute  owner;  and  all 
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qualified  possessors  take  the  thing  under  the  restriction  to  preserve  it  for 
the  right  owner. 

Bro.  Attach,  in  Aaize,  90.  /0Mortgag[ed  peraonal  property  may,  after  forfeitaroy  be 
levied  on  by  Tirtae  of  an  execution  affainat  the  mor^fagee,  though  it  remaine  in  the 
hands  of  the  mortgagor.  Fefgueon  t.  Lee,  9  Wend.  258. 2/  [But  qu»  Whether  they  are 
not  liable  to  be  distrained  for  rentt  3  Burr.  1498.]  |  The  question  is,  whether  they  are 
within  the  exemption  in  fsTour  of  commense  1  In  Gilman  v.  Elton,  3  Bro.  &  B.  75,  it  was 
decided,  that  the  principalis  goods  in  the  hands  of  the  factor  were  not  distiainable,  on 
the  ground  of  this  exemption  j  and  so  also  doth  deliyeied  to  a  tailor.    4  Term  R.  568.| 

If  a  man  pledge  goods,  and  after  is  attainted  of  felony,  the  king  shall 
not  have  the  goods  without  paying  the  sum  for  which  they  were 
pledged ;  fbr  the  alteration  of  the  general  property  doth  not  alter  the 
special  property  in  the  pawnbroker. 

2  H.  7, 1 ;  Bulst.  39. 

II  Where  a  party's  goods  have  been  obtained  from  him  hyfrctud,  and 
pledged  with  a  pawnbroker  without  notice,  it  has  been  held,  that  he 
cannot  on  conviction  of  the  offender  get  the  goods,  and  detain  them 
against  the  pawnbroker ;  for  this  case  is  distinguishable  from  f^Umy^ 
where  the  owner's  right  of  restitution  is  given  by  express  statute,  21  H. 
8,  c  11. 

Parker  v.  Patrick,  5  Term  R.  175 ;  and  see  6  Taunt.  13,  and  foA. 

But  by  the  39  &  40  6.  3,  c.  99,  §  13,  it  is  enacted, «  That  if  die  owner 
of  goods  unlawfully  pawned  shall  make  out  on  oath  before  a  justice, 
that  he  hath  had  his  goods  imlawfully  obtained  or  taken  from  him,  and 
that  there  is  reason  to  suspect  that  any  person  hath  taken  them  to  pawn 
without  the  privity  of  the  owner,  the  justice  may  grant  a  warrant  for 
searching  the  house,  warehouse,  &lc,  of  such  person ;  and  in  case  of 
refusal  to  open  the  house,  &c.,  the  peace-officer  may  break  open  such 
house  and  search  for  the  goods,  and  if  found,  and  the  property  made 
out  to  the  satisfaction  of  such  justice,  he  may  cause  the  goods  to  be 
restored  to  the  owner."  jj 

If  a  man  pledge  goods,  and  then  be  outlawed,  he  cannot  redeem 
them,  because  then  the  absolute  property  of  them  is  in  the  king ;  but  if 
the  outlawry  be  reversed,  then  the  outlawed  person  is  reinstated  in  his 
property  as  if  there  had  been  no  outlawry,  and  therefore  may  redeem 
them. 

BnlBt.29. 

If  the  money  be  not  paid  at  the  day,  the  property  is  absolute  at  law, 
but  still  the  right  owner  has  his  redemption  in  equity,  as  in  case  of  a 
mortgage. 

f^  By  reNi^uiring  the  pawnor  to  redeem,  the  pawnee  acquires,  on  his  refusal,  an  absolute 
property  in  the  pledge.  3  Cainee'  C.  Err.  SOD.  After  such  requeet  and  refusal,  the 
pawnee  may  sell  the  pledae.  3  Miss.  518 ;  see  6  Verm.  53S.  When  the  pawner  is 
absent,  and  a  demand  to  reSeem  cannot  be  made,  Judicial  prooeedings  should  be  had  to 
bar  his  right  to  redeem.  13Jolms«146;  dJohns.  Gh.R.69;  15  Maes.  534;  1  Browne, 
176;  lBlackf.998.^ 

One  pawned  jewels  to  A,  who  signed  a  writing  that  they  were  to  be 
redeemed  in  twelve  months,  otherwise  for  the  110/.  lent,  they  were  to 
be  as  bought  and  sold ;  A  within  a  short  time  after  delivers  over  the 
jewels,  together  with  some  plate  of  his  own,  to  B  as  a  pledge  for  200/.; 
afterwards  A  borrowed  38/.  and  50/.  of  B  on  promissory  notes,  to  be 
repaid  on  demand :  B,  by  his  «iswer  in  Chancery,  insisted  it  was  agreed 
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that  the  pledge  should  be  a  security  as  well  for  the  money  on  the  notes 
as  for  the  money  first  lent,  but  could  make  no  proof  of  any  such  promise 
or  agreement ;  and  though  a  redemption  was  decreed,  yet  it  was  on 
payment  of  all  that  was  due  to  B,  as  well  upon  the  notes  as  on  the 
pawns ;  but  the  goods  of  A  which  were  pawned  were  to  be  first  applied 
as  far  as  the  value  of  them  would  extend. 

3  Vem.  69 1 ,  698 ;  Abr.  Ca.  in  £q.  324 ;  Demaindray  and  Metcalf,  Pr.  Ch.  420,  S.  C^ 
Gilb.  £q.  R.  104,  S.  C. ;  1  Atk.  229, 236,  S.  C,  cited  by  Lord  Hardwicke. 

In  the  old  books  they  took  the  nature  of  a  pledge  to  be,  that  it  ought 

to  be  delivered  at  the  same  time  that  the  money  was  lent ;  and  if  the 

goods  were  not  delivered  at  the  same  time,  in  security  of  the  money, 

they  did  not  plead  it  as  a  pledge,  but  in  the  nature  of  a  license,  to  excuse 

the  trespass. 

5  H.  7,  f.  1.  ^See  6  Mass.  Rep.  422;  14  Mass.  Rep.  352;  15  Mass.  Rep.  477; 
S  Gaines'  Gas.  in  Error,  200;  6  Picker.  59.  It  may  be  delivered  as  well  as  a  security 
for  a  futare  debt  or  engagement  as  for  a  past;  upon  condition  or  absolutely;  for  a 
limited  or  indefinite  period.  3  Granch,  73 ;  7  Granch,  34 ;  2  Johns.  Gh.  R.  309 ;  6  Bflaaa. 
Rep.  339.  In  Louisiana,  delivery  is  of  the  very  essence  of  the  contract  of  pledge.  Lee 
et  al.  V.  Bradlee,  8  M.  R.  57.  g^ 

But  by  later  authorities  it  appears,  that  the  pawnbroker  hath  a 
special  property,  though  it  be  not  delivered  at  the  time  of  the  money 
lent. 

2  Leon.  30 ;  Yelv.  164. 

As  if  A  be  indebted  to  B,  and  delivers  goods  to  C  in  satisfaction  for 
the  debt  of  B,  the  property  is  thereby  altered,  and  the  right  to  the  goods 
is  vested  in  B ;  so  it  is  where  the  goods  are  delivered  to  C  in  security 
of  the  money  of  B,  there  B  hath  a  special  property  in  them ;  and  in  these 
cases  A  cannot  countermand  such  delivery  to  C,  or  take  the  goods  back 
again,  because  the  property  of  these  very  goods  is  vested  in  B ;  for  here 
there  is  a  consideration  to  alter  the  property,  and  that  is  the  debt  due  to 
B ;  60  that  it  is  not  a  bare  naked  donation  which  the  party  may  possibly 
revoke  before  the  possession  be  vested  in  B  himself,  for  ex  nudo  pcu:io 
non  oritur  actio;  there  is  no  consideration  to  found  an  action  on  a 
naked  donation ;  but  here  there  is  a  consideration  to  alter  the  property; 
so  that  upon  the  immediate  delivery  of  the  goods  the  property  is  vested 
in  B. 

2  Leon.  30,  31 ;  Yelv.  164. 

Before  these  resolutions  that  the  property  was  altered  by  the  deUvery 
of  the  goods  by  A  to  the  use  of  B,  the  only  remedy  for  such  goods  when 
countermanded  was  in  equity,  upon  the  consideration ;  for  it  was  ever 
thought  altogether  inequitable  that  such  deUvery  of  the  goods  upon  a 
valuable  consideration  should  be  countermanded  at  pleasure. 

Dyer,  49;  I  Stra.  164;  Gowp.  125. 

There  is  great  diflference  between  a  pawn  and  a  mortgage  of  lands; 
for  if  goods  be  pawned  without  mention  of  time  for  redemption,  they 
may  be  redeemed  after  the  death  of  the  pawnbroker ;  but  if  lands  are 
mortgaged  without  any  mention  of  the  time  for  redemption,  they  cannot 
be  redeemed  after  the  death  of  the  feoffee  in  mortgage ;  for  when  the 
feoffment  is  made  to  the  mortgagee  and  his  heirs,  the  limitation  is  abso- 
lute, and  the  condition  only  goes  in  derogation  of  that  absolute  feoff- 
ment :  so  that  as  far  as  the  condition  doth  not  extend,  the  absolute 
words  in  the  feoffment  must  take  places  and  from  hence  it  is  that  a 
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conation  must  be  taken  strictly,  and  can  never  be  extended,  because 
since  the  condition  goes  in  defeasance  of  the  estate  absolutely  limited, 
it  absolutely  must  come  in  to  shut  out  all  extended  construction ;  and 
therefore  in  this  case,  where  the  feoffment  is  made  on  condition  that  the 
feoffor  pay  so  much  money  to  the  feoffee,  the  money  must  be  paid  to 
the  feoffee  during  his  life ;  for  money  is  not  limited  to  be  paid  to  his 
heirs,  and  therefore  there  the  words  of  the  absolute  feoffment  take  place ; 
but  where  goods  are  pawned,  the  pawnbroker  hath  but  a  qualified  pro- 
perty, the  absolute  ownership  is  in  the  person  that  deposits  them ;  and 
this  property  cannot  be  extended  beyond  the  intent  for  which  it  was 
created ;  and  that  is  only  for  securing  the  money  lent ;  for  should  the 
property  be  thus  exteifded,  it  would  be  to  the  injury  of  him  that  has  the 
absolute  ownership.  Now,  the  intent  of  the  parties  in 'not  limiting  a 
time  of  redemption  was  plainly  in  ease  of  the  pledger,  and  therefore  the 
time  of  redemption  must  be  during  his  life ;  {a)  and  he  cannot  be  con- 
fined to  the  life  of  the  pawnbroker,  for  that  might  fall  more  to  the  disad- 
vantage of  the  person  pledging  than  if  a  time  had  been  limited ;  and 
there  are  no  absolute  words  to  induce  such  a  rigorous  construction,  con- 
trary to  the  design  of  the  parties ;  but  if  the  pledger  doth  not  redeem 
during  his  own  life,  his  executors  cannot  redeem,  for  then  the  words 
and  intent  both  agree  to  make  an  absolute  property  to  the  pa^iim- 
broker.* 

3  Co.  79 ;  Bulst.  29.  Vide  head  of  Mortgages^  1  Yes.  278.  [(a)  In  such  case,  there- 
fore, the  statute  of  limitations  will  not  attach.  1  Yes.  278.  And  if  the  pledger 
become  bankrupt,  his  assignee  may  file  a  bill  in  equity. for  the  redemption  of  the  pledge; 
for,  being  a  stranger  to  what  is  due,  he  cannot  otherwise  ascertain  the  precise  sam  he  is 
to  tender.  lb.]  *  Qu,  In  these  cases  equity  would  not  relieve,  unless  it  was  dearly 
proved,  in  case  of  death,  the  benefit  of  redemption  was  to  be  losti  fi  When  no  time  of 
redemption  is  fixed,  the  pawner  has  his  life  to  redeem  the  pledge ;  but  that  is  to  be  undei^ 
stood  with  this  qualification,  that  the  pawnee  does  not  sooner  call  on  him  to  redeem, 
which  he  certainly  must  have  a  right  to  do.  Before  making  such  call,  he  has  no  right 
to  sell  the  pledge,  and  if  he  does,  the  pawner  may  recover  &om  him  the  value  of  it  at 
the  time  of  applying  for  a  return,  without  tendering  the  debt;  because  by  the  wrongful 
sale,  the  pawnee  has  incapacitated  himself  to  perform  his  part  of  the  contract,  that  is,  to 
redeem  the  pledge,  and  it  would  therefore  be  nugatory  to  make  the  tender.  And  though 
the  pawner  does  not  redeem  durin?  his  life,  yet  the  right  of  redemption  descends  to  his 
executors,  who  may  redeem  after  nis  death.  Cortelyon  v.  Lansing,  2  Cain.  Err.  200. 
But  see  the  remarks  of  Ch.  J.  Kent  upon  the  opinion  in  this  case,  in  Barrow  v.  Paxton, 
5  Johns.  Rep.  258.  As  to  the  manner  of  calling  on  the  pawner  to  redeem,  and  of  dis- 
posiDg  of  the  pledge,  or  his  default,  see  2  Cain.  Err.  202,  203, 205 ;  1  Reeve,  161, 162, 
163.  In  Chapman  v.  Turner,  1  Call,  290,  the  doctrine  in  the  text,  that  the  executors  of 
the  pawner  cannot  redeem,  is  asserted  by  one  of  the  judges.  In  the  Commentaries  on 
the  Law  of  Bailments,  Judge  Story  says,  **  In  the  case  of  Ratcliffid  v.  Daviee,  Yelv. 
178,  it  seems  to  have  been  thought  by  the  court,  that  the  right  expired  with  the  pawner^s 
life.  However,  there  have  been  cases  in  equity,  in  which  the  right  has  been  enforced 
ID  fevour  of  the  representatives  of  the  pawner ;  and  this  seems,  according  to  modem  opi- 
nions, the  true  doctrine."  Garlick  v.  James,  12  Johns.  146 ;  Hart  v.  Ten  Eyck,  2  Johns. 
Ch.  Rep.  62;  De  Lisle  v.  Priestman,  1  P.  A.  Browne,  176.$^ 

But  if  time  be  set  for  the  redemption  of  a  pledge,  and  before  the  time 
the  pledger  dies,  his  executors  may  redeem  it,  and  it  shall  be  assets  in 
their  hands ;  for  where  there  is  a  time  limited,  there  by  the  express 
words  the  party  hath  till  the  time  appointed ;  and  the  time  appointed  is 
indefinite,  and  not  during  the  life  of  the  pledger ;  and  therefore  if  he 
dies  his  executors  shall  redeem ;  and  therefore  the  death  of  either  party 
cannot  prejudice. 

Bulst.  29,  30.    yd  Vide  2  Caines'  C.  Err.  200;  1  Call,  290.^ 

3F 
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Some  have  holden,  that  upon  a  valuable  consideration  a  pledge  is 
assignable  over,  and  that  on  such  assignment  the  tender  of  the  money 
from  the  pledger  must  be  to  the  assignee,  because  the  pawnbroker  hath 
a  special  property,  and  what  he  hath  he  may  transfer  over. 

Bulst  31 ;  Owen,  134.  /6  See  16  Mass.  Rep.  389, 534;  19  Johns.  146;  7  Cowen, 
670.  f/  But  if  a  thing  is  not  in  my.  possession,  I  cannot  grant  it  as  a  pawn,  though  I 
have  a  right  to  it;  for  a  naked  right  is  not  transferable  07er.    2  Roll.  R.  439. 

[A  factor  hath  no  authority  to  pledge  the  goods  of  his  principal  ;(a)  and 
if  he  do,  (A)  the  latter  may  recover  the  value  of  them  from  the  pawnee, 
on  tendering  to  the  factor  what  is  due  to  him,  without  any  tender  to 
the  pawnee. 

Patterson  T.  Tash,  3  Stra.  1178;  ^  (a)  Kinder  T.Shaw,  d\f  ass.  Rep.  398;  OdnmT. 
Mozey,  13  Mass.  Rep.  178;  Jarvis  t.  Rogers,  15  Mass.  Rep.  396,  406;  Urqahait  t. 
M^Iver,  4  Johns.  Rep.  103;  Van  Amringe  ▼.  Peabody,  1  Mason,  440 ;  I^nssatT.  Lip* 
nincott,  6  Serg.  &  R.  392;  Newbold  v.  Wright,  4  Kawle,  195.  And  see  Stoij  on 
Bailment,  916,  ^.  In  New  York  and  Pennsylvania  the  law  has  recently  been  altered 
by  acts  of  the  iegislataies  conformably  with  the  stat.  6  Geo.  4,  e.  94.  ^  (&)Diiibifiy 
T.  Duryal,  6  Term  R.  604 ;  but  Lord  Kenyon  in  this  case  thought  that  the  pnnci|«l  wn 
bound  to  make  tender  to  the  pawnee  to  the  extent  of  the  money  due  fimn  the  principil 
to  the  factor,  though  not  beyond  that  sum.  J  But  see  eont.  M*C;ombie  ▼.  Dayies,  7  uAy 
R.  6.  However  now,  by  G.  4,  c.  95,  §  5,  any  person  may  accept  a  pledge  of  goods 
which  a  factor  has  of  his  principal,  and  shall  acquire  all  the  right,  title,  and  intereiC 
which  the  fiictor  himself  hao,  and  no  more ;  and  conaeauently  the  principal,  to  maintaia 
trover,  would  now  be  bound  to  tender  to  the  pawnee  all  that  he  owed  the  fitctor.  Aad 
see  tit  Merchant  and  Mtrchandiit.  \ 

{Ah  agent,  to  whom  a  power  of  attorney  is  given  to  sell,  assign, and 
transfer  stock,  cannot  pledge  it  for  his  own  debt ;  and  if  he  does  Chan- 
cery will  order  the  pledgee  to  retransfer  it  It  is  a  principle  of  the  law  of 
England,  as  well  as  of  the  civil  law,  that  if  a  person  is  acting  tx  imin- 
dato^  those  dealing  with  him  must  look  to  his  authority. 

6  Yes.  J.  311,  De  Bouchout  ▼.  Goldsmith.} 

By  Stat  1  Jac.  1,  c.  21,  §  5.  The  pawn  of  any  goods  wrongfiilly 
purloined,  taken,  robbed,  or  stolen  from  any  person,  to  any  broker  in 
London,  Westminster,  Southwark,  or  within  two  miles  of  London,  shaB 
not  alter  the  property  thereof.] 

If  a  pawnbroker  refuse,  upon  tender  of  the  money,  to  redeliver  the 
goods  pledged,  he  may  be  indicted ;  for,  being  secretly  pawned,  it  may 
be  impossible  to  prove  a  delivery  in  trover  for  want  of  witnesses. 

S  Salk.  633,  pi.  1,  oer  Holt,  C.  J.,  and  Eyre,  J.  ^SOn  his  refusal  to  deliver  the  pawn, 
after  being  tendered  tne  amount  of  the  debt  for  which  it  was  ffrven,  the  pawnee  poti » 
end  to  the  contract  so  for,  that  the  special  property  which  he  has  in  the  pledge  is  doM^ 
mined,  and  he  is  thenceforth  treated  as  a  wronedoer,  liable  for  all  the  accidents  wbi^ 
may  happen  to  the  pawn.    Coggs  y.  Bernard, l09,  917 ;  Parks  ▼.  Hall,  8  Pick.  906.|f 

A  pawnbroker  was  indicted  for  refusing  to  deliver  a  silk  petticoat 
which  the  wife  of  J  S  had  given  him  in  pawn  for  the  repayment  of  U. 
6d,,  after  a  tender  of  the  money ;  and  it  being  moved  to  qua^  the  in- 
dictment, the  court  {absenie  Holt)  refused,  because  of  the  great  abuse 
by  pawnbrokers. 

Caith.  377 ;  King  t.  Gallwich ;  but  the  reporter  adds  a  ^iNsre,  and  says,  that  if  ths 
defendant  had  demurred  to  this  indictment,  it  could  not  hsTe  been  maintained  by  lav, 
beinflr  only  a  breach  of  contract,  which  is  actionable  but  not  indictable.  Vide  3  Hawk. 
P.  Q.  301,  and  stat.  39  G.  3,  c  57,  for  nrerenting  the  unlawful  pawning  of  goods,  vd 
fpr  tfie  easy  redemption  of  goods  pawneo.  [This  act  does  not  extend  to  any  loan  above 
10/.,  or  to  persons  lending  money  upon  pledge  at  5/.  per  cent,  without  further  profit] 

II  By  the  39  &  40  G.  3,  c  99,  intituled  ^Aa  act  for  the  better  regvki' 
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ing  the  business  of  pawnbrokers/'  it  is  enacted,  that  if  any  goods  or 
chattels  shaU  be  pledged  for  securing  any  money  lent  thereon,  not  ex- 
ceeding 10/.  and  the  profit  thereof,  and  if  withiA  one  year  the  real  owner 
of  such  goods  shall  tendeMinto  the  person  lendiiKjg  the  money  borrowed 
and  profit,  according  to  the  rates  of  that  act,  and  the  person  lending 
shall,  without  reasonable  cause,  neglect  or  refuse  to  deliver  back  the 
goods,  &c.,  so  pawned,  then  and  in  such  case,  on  oath  thereof  made  by 
the  pawner  or  other  credible  person,  a  justice  is  empowered  to  cause  the 
person  taking  such  pawn  to  come  before  him ;  and  on  payment  by  the 
pawner  of  the  principal-money  and  profit,  and  in  case  of  refusal  to  re- 
ceive the  same  on  tender  thereof  before  the  justice,  such  justice  shall 
direct  the  goods  to  be 'delivered  to  the  pawner ;  and  if  the  person  taking 
the  pawn  shall  refuse  to  deliver  up  or  make  satisfaction  for  the  goods, 
then  the  justice  is  authorized  to  commit  the  party  to  the  house  of  cor- 
rection or  other  public  prison,  there  to  remain  until  he  shall  deliver  up 
the  goods,  or  make  such  satisfaction  as  to  the  justice  shall  seem  rea- 
sonable. 

By  the  seventeenth  section  of  this  act,  all  goods  pawned  shall  be 
deemed  forfeited,  and  may  be  sold,  after  the  expiration  of  one  year,  ex- 
clusive of  the  day  whereon  they  were  pawned. 

It  has  been  decided  on  this  clause,  that  if  the  goods  remain  unsold  in 
the  pawnbroker's  hands  after  the  year,  and  a  tender  is  made  by  the 
owner  while  they  are  so,  the  pawnbroker  cannot  afterwards  sell  them; 
and  if  he  does,  the  owner  may  maintain  trover  against  him. 

Walter  v.  Smith,  5  Bam.  &  A.  439. 

Where  one  employed  to  sell  goods  by  commission  pawned  them,  and 
the  owners  made  a  demand  of  the  goods  on  the  pawnbroker,  who 
refused  them,  it  was  held,  that  the  owners  might  maintain  trover 
against  the  pawnbroker,  although  they  did  not  produce  the  duplicates 
at  the  time  of  the  demand,  pursuant  to  the  fifteenth  section  of  the  above 
statute ;  for  they  claimed  by  title  paramount  to  the  pawner  of  the 
goods. 

Peet  V.  Baxter,  1  Stark.  R.  473.  ||  /SThe  owner  of  a  chattel  pawned  hy  a  mecnanicv 
into  whoae  poeseamon  it  had  been  put  to  be  repaired,  may  maintain  trover  against  ^e 
pawnee,  without  tendering  tlie  aom  for  which  it  was  pawned.  1  Browne,  43 ;  1  Blaekf. 
356.  g^ 

(C)  Ofbonowing  and  other  Bailments. 

If  a  puts  liis  beasts  into  B's  pasture,  on  agreement  to  pay  B  sixpence 
per  week  for  the  pasturage,  B  cannot  retain  the  beasts  of  A  until  he 
nath  paid  him  the  money,  unless  this  were  at  first  provided  by  their 
agreement ;  but  the  only  remedy  that  B  has  is  upon  the  contract  (a) 

Cro.  Car.  271 ;  3  Roll.  Abr.  92.  (a)  The  law  did  not  oblige  B  to  take  the  cattle 
into  pastnie ;  consequently  B  gave  credit  to  the  person  of  the  owner. 

But  if  a  horse  be  conmiitted  to  an  hostler,  he  shall  detain  him  till  he 
is  paid  fpr  his  meat.  (&) 

8  Co.  147 ;  39  H.  6, 18 ;  5  E.  4,  2,  b ;  2  Roll.  Abr.  85.  (b)  He  was  obliged  by  law 
to  take  in  the  horse  if  he  had  room.  ||  And  upon  the  same  principle  iunkeepera  have  a 
lien  on  the  ^oods  of  their  guests  for  the  entertainment  furnished ;  and  a  tavern  and 
coffee-house  in  London  is  an  inn  for  this  purpose.  Thompson  v.  Lacy,  3  Bam.  &  A. 
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So  if  cloth  be  committed  to  a  tailor  to  make  up  into  a  garment,  he 
shall  detain  the  cloth  until  he  is  satisfied  for  his  labour. 

S^  E.  4,  49 ;  Cro.  Car.  271  ^  8  Co.  147.  For  in  behalf  of  trade  and  commerce,  the 
law  doth  annex  the  condition  that  the  bailee  shall  retain  in  certain  cases;  for  men  that 
ffet  their  livelihood  by  commerce,  and  by  entertainment  of  others,  cannot  annex  iuich 
disobliging  conditions  that  they  shall  retain  the  bailor's  property  in  case  of  non-pay- 
ment, or  imke  such  disadvantageous  and  impudent  suppositions  that  they  shall  not  be 
paid ;  and  therefore  the  law  annexes  such  a  condition  without  any  express  agreement  of 
the  parties.  Besides,  goods  that  are  put  intoUhe  places  of  public  entertainment  and 
trade,  are,  for  the  sake  of  public  commerce,  taken  into  the  custody  of  the  law  as  well  as 
of  the  party,  and  therefore  cannot  be  there  distrained.  Now,  goods  that  are  in  the  cqb- 
tody  of  the  law,  cannot  come  out  thence  till  the  purposes  are  satisfied  for  which  they 
were  there  placed ;  and  the  purpose  for  which  these  chattels  are  first  committed  to  such 
public  places  is,  that  they  might  be  there  conserved,  and  the  party  to  whom  they  were 
committed  paid  for  his  trouble  and  charge  about  them.  Now,  since  the  act  of  the  law 
doth  no  man  any  injury,  it  cannot  free  any  thing  from  such  public  custody  till  the  party 
is  satisfied  to  whom  they  were  thus  committed.    Vide  tit  Inns  and  Innkeqxn,  and 

A  tailor  hath  cloth  delivered  to  him  to  make  up  into  a  garment,  which 
he  doth  accordingly ;  he  shall  have  an  action  for  his  work,  without  de- 
livering the  garment ;  and  if  the  tailor  refuse  to  deliver  the  garment 
upon  request,  it  ought  to  be  shown  on  the  other  side  in  excuse  of  the 
action ;  for  the  tailor's  action  is  founded  upon  the  promise ;  and  if  he 
hath  done  the  work,  and  is  ready  to  deliver  the  garment,  he  hath  per- 
fomAed  all  that  the  law  requires  on  his  part ;  and  on  that  consideratioa 
is  entitled  to  the  benefit  of  the  defendant's  promise. 

Palm.  223,  224. 

If  a  man  lends  another  his  sheep,  oxen,  or  his  cart,  the  borrower  haA 
a  qualified  property  in  them,  according  to  the  purposes  for  which  they 
were  borrowed ;  and  by  force  of  this  loan  they  may  be  used  reasonably 
for  these  purposes  and  for  the  time  agreed  on ;  and  if  they  perish  in 
such  occupation,  it  is  at  the  peril  of  the  lender ;  but  if  they  perish  in  any 
other  manner,  the  borrower  must  answer  for  them. 

Doot.  &  Stud.  D.  2,  c.  38.     ||  Noy's  Max.  91 ;  Jones  on  Bailm.  69.| 

If  A  borrow  a  horse  to  ride  to  Dover,  and  he  ride  out  of  his  way,  and 

the  owner  of  the  horse  meet  him,  he  cannot  take  the  horse  from  him,  for 

A  has  a  special  property  in  the  horse  till  the  journey  is  determined;  and 

being  in  lawful  possession  of  the  horse,  the  owner  cannot  violently  seize 

and  take  it  away,  for  the  continuance  of  all  property  is  to  be  taken  from 

the  form  of  the  original  bargain,  which  in  this  case  was  limited  till  the 

appointed  journey  was  finished. 

Yelv.  172;  Cro.  Jac.  236,  S.  C.  ^  When  a  gratuitous  loan  is  for  an  indefioite  tiise, 
the  lender  may  terminate  it  whenever  he  pleases.  Orser  v.  Storms,  9  Cowen,  ^4-$ 
[Where  a  bailee  may  be  guilty  of  larceny,  see  1  Hawk.  P.  C.  134,  &c.;  Leaches  CaaOi 
327,  173.] 

But  if  A  borrow  a  horse  to  go  to  Dover,  and  goes  to  other  places,  the 
owner -may  have  an  action  on  the  case  against  him  for  exceeding  the 
purposes  of  the  loan  ;  for  so  far  it  is  a  secret  and  fallacious  abuse  of  his 
property ;  but  no  general  action  of  trespass,  because  it  is  not  an  open 
and  violent  invasion  of  it 

Roll.  R.  128. 

II  The  party  borrowing  a  horse  is  bound  to  keep  it,  unless  something 
is  said  to  the  contrary. 

Handford  ▼.  Palmer,  2  Bro.  &  B.  360.  B  t 
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If  a  man  lend  another  his  sheep  to  stock  his  land,  the  borrower  hath 
the  bare  use  of  them ;  but  if  he  kill  them  the  owner  shall  have  a  gene- 
ral action  of  trespass,  or  an  action  of  trover,  at  his  election ;  for  though 
the  use  is  in  the  borrower,  yet  the  property  is  in  thq  lender,  and  the  kill- 
ing of  the  sheep  is  an  open  violation  of  another's  property,  which  is  com- 
plained of  in  the  general  action  of  trespass. 

Co.  Lit.  57 ;  Cro.  Eliz.  784;  Moo.  348;  Owen,  53;  Dyer,  121,  pi.  17. 

If  I  sell  you  a  horse  for  20/.,  I  shall  retain  him  unless  the  money  be 
actually  paid,  or  conditioned  to  be  paid  at  a  future  day ;  for  unless  Uiere 
be  quid  pro  quo  the  property  is  not  altered. 

5  £.4,  3. 

As  to  the  borrowing  of  things  perishable,  as  com,  wine,  honey,  or  the 
like,  a  man  must,  from  the  nature  of  the  thing,  have  an  absolute  pro- 
perty in  them,  otherwise  they  could  not  supply  the  uses  for  which  they 
were  lent,  and  therefore  he  is  obliged  to  return  something  of  the  same 
sort,  the  same  in  quantity  and  quality  with  wjiat  is  borrowed.  ||And  if 
they  perish,  it  is  at  the  peril  of  the  borrower.  || 

Doct.  &  Stad.  (D)  3,  c.  38.    B  Noy's  Max.  91 ;  Biact.  99,  a,  b;  Ld.  Raym.  916.1 

(D)  When  the  Thing  bailed  is  destroyed  or  deteriorated,  to  whom  is  the  Loss,  and  to 
whom  is  the  Remedy :  ||  And  of  me  several  Degrees  of  Care  required  from  varioas 
Bailees.] 

It  is  holden  by  some,  that  if  A  commits  goods  to  B  to  be  kept,  or, 
which  is  all  one,  to  be  safely  kept,  (a)  and  they  are  stolen,  that  B  must 
answer  the  value  of  them  to  A.    Others  have  made  a  distinction,  that 
if  B  had  undertaken  for  a  price  to  keep  them,  that  then  he  should  have 
been  bound  to  answer  for  them  if  they  had  been  stolen,  because  there  is 
a  consideration  to  found  the  promise ;  but  where  no  reward  is  agreed 
on,  there  they  say  there  can  be  no  consideration  on  which  the  promise 
is  built,  and  therefore  a  naked  promise  which  affords  no  action :  but  the 
reasons  urged  against  this  are,  that  where  another  loses  by  my  under- 
taking, I  am  equally  bound  to  make  good  the  value  of  my  promise,  as 
if  I  myself  was  to  receive  gain  by  the  bargain ;  for  since  another  man's 
property,  and  possibly  the  whole  fruits  of  a  long  and  painful  industry, 
are  lost  and  wasted  by  my  undertaking  to  secure  it,  certainly  I,  from 
whom  the  damage  arose,  ought  to  make  him  satisfaction ;  fmr  every  man 
is  presumed  to  guard  his  own,  and  not  easily  to  part  with  that  which 
cannot  be  acquired  without  great  difficulty ;  and  therefore  it  must  be 
presumed  that  he  would  have  safely  kept  his  property,  and  not  have 
committed  it  to  me,  unless  I  had  undertaken  to  secure  it ;  and  if  I  fail  in 
that  undertaking,  I  am  bound  to  a  restitution ;  for  I  am  equally  obliged 
to  a  restitution  where  another  man  suffers  an  injury  by  my  means,  as 
where  I  myself  commit  an  injury ;  and  had  the  law  any  other  course  in 
these  cases,  it  were  a  perfect  inlet  to  all  collusion ;  for  agreements  and 
contrivances  might  arise  between  the  men  of  violence  and  such  trea- 
cherous undertakers,  as  are  not  easy  to  be  discovered. 

4  Co.  83,  Southcote^s  case;  Doct.  &  Stud.  (D)  2,  c.  38.  ^(a)See  Story  on  Bail- 
ments, S  33,  6S.^  Post.  343,  Coggs  and  Barnard ;  S  Ld.  Raym.  913;  3  Stra.  1099; 
12  Mod.  487. 

II  Where  a  depositary  for  hire  had  lodged  the  goods  deposited  in  a 
pZace  of  security,  where  things  of  greater  value  were  deposited,  he  was 
Vol-.  I. — 78  3  F  2 
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held  not  answerable,  though  the  goods  were  stglen  by  his  own  servants, 
since  positive  negligence  must  be  proved,  in  order  to  charge  him. 

Finaeane  t.  Small,  1  Esp.  Oa.  315 ;  and  see  anie^  p.  508.  /gSee  Piatt  t.  Hibbard, 
^  Cowen,  497 ;  M^Cae  v.  Kimbrel,  4  M^Cord,  220.  A  slave  being  deliyered  to  a  per- 
son to  be  kept  on  trial,  was  permitted  in  the  eYeninff  to  go  to  a  Tillage  at  a  short  distance, 
and  ran  off;  this  was  held  not  to  be  such  a  neglect  as  made  the  bailee  responsible. 
De  Fondear  y.  Shottenkirk,  3  Johns.  Rep.  170.  llie  hirer  of  a  slave  is  bound  to  paj 
all  proper  attention  to  the  health  of  the  slave,  and  to  employ  a  physician  if  necessary ; 
a  culpable  negligence  in  this  respect  will  render  him  liable  to  the  bailor.  Redding  v. 
Hall,  1  Bibb,  536;  1  Littel,  15;  3  J.  J.  Marsh.  708.  a^ 

If  a  carrier,  ferryman,  or  hostler,  be  robbed,  he  shall  answer  the  value 
of  the  goods,  for  the  carrier,  &c.,  hath  his  hire,  (a)  which  implies  an  im- 
dertaking  for  the  safe  custody  and  delivery  of  them ;  for  no  man  would 
give  another  money  for  securing  his  property,  if  the  party  that  received 
it  were  not  to  undertake  on  his  part  to  secure  it. 

4  Co.  84 ;  Co.  Lit.  89.  ||  (a)  The  hire  is  not  the  reason,  for  a  factor  and  bailiff  have 
Equally  a  hire;  the  reason  is  the  public  employment  he  exercises, and  the  policy  of  pre- 
ventiDg  carriers  confederating  witn  thieves.  1  Ld.  Raym.  917 ;  1  Salk.  143;  13  Mod. 
487.1 

If  A  delivers  goods  to  B  to  be  delivered  over  to  C,  C  hath  the  pro- 
perty, and  C  ha^h  the  action  against  B ;  for  B  undertakes  for  the  safe 
delivery  to  C,  and  hath  no  property  or  interest  but  for  that  purpose. 

Roll.  Abr.  606. 

But  if  the  bailment  were  not  on  valuable  consideration,  the  delivery 
is  countermandable  ;  tind  in  that  case  if  A,  the  bailor,  bring  trover,  he 
reduces  the  property  again  in  himself,  for  the  action  amounts  to  a 
countermand  of  the  gift ;  but  if  the  delivery  was  on  a  valuable  consi- 
deration, then  A  cannot  have  trover,  because  the  property  is  altered ; 
and  in  trover  the  property  must  be  proved  in  tlie  plaintiff. 

Bolst  68,  compared  with  2  Leon.  30;  Yelv.  164. 

If  a  man  delivers  goods  to  another,  the  bailee  shall  have  a  general 
action  of  trespass  against  a  stranger,  because  he  is  answerable  over  to 
the  bailor;  for  a  man  ought  not  to  be  charged  with  an  injury  to  another, 
without  being  able  to  resort  to  the  original  cause  of  that  injury,  and  in 
amends  there  to  do  himself  right. 

13  Co.  69 ;  21  H.  7,  14,  b.  ||  Rooth  v.  Wilson,  1  Bam.  &  A.  59 ;  Croft  v.  Alison, 
^4  Bam.  &  A.  590.||  ^The  pawnee  of  goods  may  recover  their  full  value  in  trrapaas 
against  a  stranger  who  takes  them  away,  although  they  were  pledged  to  him  for  less, 
being  answerafcle  to  the  pawner  for  the  excess.  Lyle  v.  Barker,  5  Binn.  457.  See  ihe 
remarks  of  Judge  Story  upon  the  cases  in  the  text,  (Commentary  on  Bailments,  p.71,&e.) 
2  Kent's  Comm.  456 ;  5  Mass.  Rep.  503 ;  8  Picker.  333.  gr 

/8  It  seems  that  an  action  by  a  bailee  against  a  trespasser  is  a  bar  to 
another  action  against  him,  for  the  same  cause,  by  the  bailor. 

Bissel  V.  Huntingdon,  2  New  Hampsh.  Rep.  143;  7  Cowen,  328;  9  Cowen,  5ft; 
see  Judge  Story's  remarks,  (Comm.  p.  238.)  ^f 

If  I  deliver  goods  to  B,  and  C  that  hath  right  demands  them  of  him, 
if  B  either  before  or  pending  the  action  deliver  over  the  goods  to  me, 
this  i^  a  good  bar  to  the  action  of  C  brought  against  B,  for  since  B  hath 
undertaken  to  deliver  the  goods  back  to  me,  he  shall  not  be  chargeable 
for  the  honest  performance  of  that  undertaking ;  for  B  that  is  trusted 
with  my  possession,  shall  not  remove  or  alter  my  possession,  and  there- 
fore shall  not  be  put  to  answer  for  that  to  which  the  law  obliges  him. 

F.  N.  B.  138;  M.  Roll.  Abr.  607.  fiSee  the  remarks  of  Judge  Story,  Comm.  am 
Bailments,  p.  81,  and  Whittier  v.  Smitli,  11  Mass.  Rep.2il.9r 
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But  if  I  find  goods  and  convert  them,  and  another  recover  them  from 
me,  yet  a  stranger  that  has  right  shall  have  his  action  against  me,  and 
therefore,  two  persons  claiming  in  trover  shall  interplead  with  each 
other ;  for  I  have  by  my  finding  the  property  in  me  till  another  shows 
a  better  right;  now  this  property  continues  until  the  real  owner  appears ; 
and  if  I  by  weak  defences  do  not  support  that  property,  that  shall  be  no 
injury  to  the  right  of  another ;  for  the  original  injury  begins  from  me, 
by  undertaking  to  intermeddle  with  what  is  another's,  and  which  I  am 
sure  is  none  of  my  own. 

Roll.  Abr.  607.  /0*' Whenever  this  question  shall  again  arise,  it  may  probably  be 
thought  worthy  of  farther  consideration,  especially  if  the  finder  has  had  no  notice  of  the 
trae  ownership."    Story  on  Bailments,  81, 82.$^ 

II  Where  an  agent  receiving  money  for  his  principal  paid  it  along  with 
his  own  money,  into  his  general  account  at  his  banker's;  on  the  banker's 
failing,  it  was  held  that  the  agent  was  responsible  for  the  loss ;  and  it  is 
the  same  though  he  acts  gratuitously ;  in  order  to  protect  himself  he 
should  pay  it  in  to  a  separate  account. 

RobinsoD  t.  Ward,  1  Ryan  &  M.  Ca.  374;  and  see  Wren  y.  Kerton,  11  Yes.  377; 
Massey  y.  Banner,  4  Madd.  413 ;  1  Jac.  &  W.  241.  These  cases  do  not  proceed  on 
the  ground  that  the  defendant  is  a  negligent  bailee,  but  that  by  confusing  the  money 
with  his  own,  he  has  made  it  his  own,  and  incurred  a  debt  to  the  amount  to  his  en^ 
ployer.jl 

If  a  bailee  deliver  the  goods  to  another,  there  he  shall  have  an  action 
of  detinue  against  him,  because  he  hath  his  possession,  and  undertakes 
for  the  custody;  and  the  original  bailor  may  have  his  action  against 
either  of  them,  because  in  him  is  the  property  which  both  are  bound  to 
answer  to  him. 

Roll.  Abr.  607.  /8lf  the  bailee  of  a  chattel  sell  it  to  a  third  person  for  a  yalnable 
eonsideration,  and  without  notice,  yet  the  owner  of  the  chattel  may  recoyer  it  from  the 
vendee.     Boland  y.  Gundy,  5  Ohio  Rep.  202 ;  Kitchell  y.  Vanadar,  1  Blackford,  366. gT 

If  a  man  lend  or  let  another  his  horse,  and  for  want  of  safe  keeping 
the  horse  die,  the  owner  is  entitled  to  an  action  on  the  case ;  so  if  a  man 
lend  another  sheep  to  teth  his  land,  and  by  the  negligence  of  the  bor- 
rower they  are  drowned,  an  action  on  the  case  lies ;  so  if  a  man  lend 
another  a  horse,  and  he  put  him  into  a  stable  that  is  ruinous,  and  the 
stable  tumble  in  upon  the  horse  and  kill  him,  an  action  on  the  case  lies ; 
but  if  the  stable  had  been  strong  and  substantial,  and  had  fallen  by 
violent  tempest,  then  is  the  borrower  excused ;  so  if  a  man  lend  another 
a  horse,  and  he  die  of  divers  diseases,  the  borrower  is  excused. 

5  Cro.  14;  Cro.  Eliz.  777,  784;  Owen,  53;  Dyer,  131 ;  Godb.  73;  Doct.  &  Stud. 
(D*)  2,  c.  38.    The  reason  of  these  several  cases  is  this,  that  when  any  man  borrows 
or  hires  any  thing,  and  only  uses  it  according  to  the  purposes  of  the  loan,  that  contract 
bears  him  out  from  all  accidents  that  are  consequent  upon  such  usage ;  for  there  is  no  rea- 
son why  the  bonower  should  not  have  the  use  of  it  according  as  the  owner  had  licensed 
nnd  empowered  him ;  and  if  any  unavoidable  accident  happen  upon  such  a  license,  the 
lender  must  impute  it  to  the  foll]^  of  his  own  permission ;  but  if  it  happen  throuffh  the 
neg'ljjgence  of  the  borrower,  then  it  is  fit  he  should  answer  for  it.    ||  See  Jones  on  Sallnu 
65,  (3d  edit)||    ^Millon  v.  Salisbury,  13  Johns.  311 ;  Redding  ▼.  Hall,  1  Bibb,  5S6 ; 
1  Littel,  15 ;  3  J.  J.  Marsh.  708.    If  a  man  hire  a  horse  to  ride  to  a  certain  place,  he  is 
anthorized  by  the  contract  to  put  on  the  horse,  in  addition  to  his  own  weight,  such  rea* 
sonable  baggage  as  it  is  usual  for  men  to  carry  on  horseback,  and  such  as  a  reasonable 
and  prudent  man  would  carry  on  his  own  horse.    If  an  excessive  weight  be  put  on  the 
horse  it  ^rill  not  amount  to  a  eorwersion^  but  will  be  an  abuse  of  the  animal,  tor  which^ 
if  injured   by  it,  the  owner  may  recover  damages  in  an  action  on  the  case.    Bot  if  a 
hiver  appropriates  the  home  to  a  use  entirely  different  from  the  one  for  which  he  was 
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hired,  as  if  he  ride  him  to  a  differrat  place,  or,  if  hired  to  ride,  he  pot  hira  in  a  wafloot 
he  is  thereby  gailty  of  a  conversion.  McNeills  v.  Brooks,  1  Yerser,  73;.LockwoA  t. 
Bull,  1  Cowen,  3:22.  See  Penrose  y.  Curren,  3  Rawle,  351 ;  1  South.  87;  6  Cranch, 
236 ;  3  Pick.  492 ;  1  Nott  &  M.  197.  ^ 

II  When  a  hired  horse  is  taken  ill,  if  the  hirer  call  in  a  farrier  he  is  no 
answerable  for  the  medicines  the  farrier  may  administer ;  but  if  he  pre 
scribes  for  him  himself  he  assumes  a  new  degree  of  responsibility,  and 
if  the  medicine  causes  the  horse's  death,  he  does  not  exercise  that  degree 
of  care  which  may  be  expected  from  a  prudent  man  to  his  own  horse, 
and  is  consequently  answerable  to  the  owner. 

Dean  ▼.  Keate,  3  Camp.  4. 

In  an  action  for  not  properly  taking  care  of  a  hired  horse,  some  eyi- 
dence  of  negligence  must  be  given ;  it  is  not  enough  to  show  that  he 
was  let  soimd  and  returned  with  his  knees  broken. 

Cooper  ▼•  Barton,  3  Camp.  5. 

After  a  hired  horse  is  exhausted,  and  has  refused  its  feed,  the  hirer  is 
bound  not  to  use  it,  and  if  he  afterwards  pursue  his  journey  with  it,  he 
is  liable  to  the  owner  for  its  value. 

Bray  ▼«  Masrne,  1  Crow.  Ca.  I.) 

If  A  take  a  gelding  to  pasture,  and  the  gelding  be  stolen,  no  action 
lies  against  A,  unless  he  had  made  a  special  assumpsit  to  deliver 
him ;  (a)  for  the  undertaking  of  A  is  to  feed  the  gelding  in  the  fields 
and  in  the  open  air,  and  not  to  keep  him  safely,  as  flie  hostler  is  obliged 
to  do  in  his  stable ;  and  the  law  wUl  not  stretch  men^s  promises  beyond 
their  first  undertaking. 

Moor,  543.  [See  1  Roll.  Abr.  4,  S.  C.  (a)  But  Rolle  mentions  no  such  leasoii; 
and  according  to  him,  Popham,  C.  J.,  advanced  generally,  '« That  if  a  man,  to  whom 
horses  are  bailed  for  agistment,  leave  open  the  gates  of  his  field,  in  consequence  of  which 
neglect  they  stray  and  are  stolen,  the  owner  has  an  action  a^rainst  him.**!  |  And  so^ 
also,  if  the  bailee  put  the  horse  at  dark  into  a  field  badly  teneed,  whereby  the  hone 
falls  into  the  neighbour's  field  and  is  kiUed,  although  the  neighbour  was  bound  to  fence. 
Booth  V.  Wilson,  1  Bam.  &  A.  59.1 

If  a  man  find  goods  and  abuse  them,  or  if  he  find  sheep  and  kill  them, 
this  is  a  conversion :  but  if  a  man  find  butter,  and  by  his  negligent  keep- 
ing it  putrefy ;  or  if  a  man  find  garments,  and  by  negligent  keeping  they 
be  moth-eaten,  no  action  lies ;  so  it  is  if  a  man  find  goods  and  lose  them 
again ;  and  the  reason  of  the  difierence  is  this :  where  a  man  delivers 
goods  to  another,  the  bailee  by  acceptance  of  the  goods  undertakes  for 
the  safe  custody  of  them,  and  it  is  to  be  presmned  that  the  owner  would 
not  have  parted  with  them  but  under  the  confidence  of  that  security; 
but  where  a  man  only  finds  the  goods  of  another,  the  owner  did  not 
part  with  them  under  the  caution  of  any  trust  or  engagement,  nor  did 
the  finder  receive  them  into  his  possession  under  any  obligation ;  and 
therefore  the  law  only  prohibits  a  man  in  this  case  firom  making  an  un* 
just  profit  of  what  is  another's ;  but  the  finder  is  not  obliged  to  preserve 
those  goods  safer  than  the  owner  himself  did,  for  there  is  no  reason  for 
the  law  to  lay  such  a  duty  on  the  finder  in  behalf  of  the  careless  owner, 
and  it  seems  too  rigorous  to  extend  the  charity  of  the  finder  beyond  the 
diligence  of  the  proprietor ;  it  is  therefore  a  good  mean  to  punish  an 
injurious  act,  viz.,  the  conversion  of  the  goods  to  his  own  use,  but  not  to 
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punish  a  negligence  in  him,  when  the  owner  is  guilty  of  a  much  greater 
one. 

Leoo.  123, 323 ;  Owen,  141 ;  2  Bulstr.  21.  ^  Judge  Story  considers  the  doctrine  laid 
down  in  the  text  as  ^  "tetj  unsatisfactory."  The  cases  cited  from  Leonard,  Owen,  and 
BuUtrode,  seem  to  have  turned  on  the  question  of  the  liability  of  the  defendant,  on  the 
ground  of  a  convernon^  althougrh  an  opinion  similar  to  that  in  the  text  seems  to  have  been 
expressed  by  two  or  more  of  the  judges.  **  At  the  time  when  these  opinions  were  pro- 
mulgated, the  law  of  Bailments  was  not  as  well  defined  as  it  is  at  nresent;  and  therefore 
they  would  be  entitled  to  less  weight  than  is  usually  given  to  juaicial.  determinations, 
even  if  they  stood  without  any  contradiction.  But  at  a  later  period  we  have  an  elabo- 
rate judgment  of  Lord  Coke  directly  against  the  doctrine.  In  Isaac  v.  Clarke,  2  Bulstr. 
306,312;  S.  C,  1  Roll.  Rep.  125,  130;  that  great  judflre  deliberately  declared  that  ^<if 
a  man  finds  goods,  an  action  on  the  case  lies  for  his  ill  and  negligent  keeping  of  them, 
but  not  trover  and  conversion,  because  this  is  but  a  non-feasance."  ''And  this  seems  the 
true  doctrine  of  the  law ;  for  though  a  finder  may  not  be  compellable  to  take  goods  which 
he  finds,  as  it  is  a  mere  deed  of  charity  for  the  owner ;  yet  when  he  does  undertake  the 
custody,  he  ought  to  exercise  reasonable  diligence  in  preserving  the  ffoods.  And  the 
least  degree  of  care  known  to  our  law,  that  is,  slight  diligence,  may  well  be  required  of 
him,  being  that  which  is  applied  to  gratuitous  acts  of  kindness."  Story  on  Bailments, 
p.  62—65.  ^ 

A  carrier  is  bound  to  the  safe  delivery  of  a  box,  though  he  does  not 
know  what  is  in  the  box,  unless  he  refuses  to  carry  it  without  he  be  in- 
structed in  the  particulars,  for  the  party  is  not  obliged  to  tell  him. 

Allen,  93.  Vide  head  of  Carrien. 

I  shall,  as  applicable  to  this  doctrine,  insert  the  following  noted  ease, 
with  the  argument  at  large  of  the  Lord  Chief  Justice  Holt.  - 

In  an  assumpsit  the  case  was  this :  The  defendant  did  undertake  to 
remove  a  quantity  of  brandy  from  Brook's  Market  to  Water  Lane,  and 
by  reason  of  his  neglect  one  of  the  casks  broke :  and  on  not  guilty,  a 
verdict  was  found  for  the  plaintiff;  and  in  arrest  of  judgment,  two  ex- 
ceptions were  taken : 

1st,  Because  in  the  declaration  he  was  not  alleged  to  be  a  common 
porter. 

2dly,  Because  it  was  not  averred  that  he  had  a  reward. 

Trin.  Term.  Anno  2  Ann.  Regine  in  B.  R.  1703;  Coggs  y.  Barnard,  3  Ld.  Raym. 
909,  S.  C. ;  Salk.  26,  S.  C. ;  Com.  R.  133,  S.  C. 

But  the  whole  court  resolved,  that  in  this  case  the  plaintiff  ought  to 
have  his  judgment 

Holt,  Chief  Justice,  his  argument  was  to  this  piurpose  : 

There  be  six  several  sorts  of  bailments,  which  lay  a  care  and  obliga- 
tion upon  the  party  to  whom  the  goods  are  bailed. 

1.  The  first  is  a  bare  and  naked  bailment  to  another,  to  keep  for  the 
use  of  the  bailor,  which  is  called  depositum. 

[Sir  William  Jones  thinks  this  dirision  of  bailments  a  little  Inaccurate ;  that  in  troth 
the  J^th  sort  is  no  more  than  a  branch  of  the  thirds  and  a  9evenih  might  with  equal  reason 
hare  been  added,  since  the  Jifth  is  capable  of  another  subdivision.  He  acknowledges^ 
therefore,  \iViifioe  species.  1.  Depositum,  which  is  a  naked  bailment,  without  reward, 
of  goods  to  be  ktpi  for  the  bailor.  2.  Mandaium,  or  commission ;  when  the  mandatory 
undertakes,  without  recompense,  to  do  some  act  about  the  things  bailed,  or 'simply  to 
carry  them;  and  hence  Sir  Henry  Finch  divides  bailment  into  two  sorts,  to  hetp^  and  to 
employ •  Law.  bk.  2,  c.  18.  3.  CommodcUum,  or  loan  for  usti  when  goods  are  bailed 
without  pay,  to  be  used  for  a  certain  time  by  the  bailee.  4.  Pignori  Acceptum ;  when 
a  thin^  is  bailed  by  a  debtor  to  his  creditor  in  pledge,  or  as  a  security  for  the  debt.  5. 
Loeatum^  or  hiring,  which  is  always  for  a  reward  f  and  this  bailment  is  either,  1.  loeatio 
rei^  by  which  the  hirer  gains  the  temporary  use  of  the  thing;  or,  2.  loeaiio  operis  faciendif 
when  woric  and  labour,  or  care  and  pains,  are  to  be  performed  and  bestowed  on  the  tiling 
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dsliverpd ;  or,  3.  locatio  operis  mercium  vehendarum,  when  goods  are  bailed  for  the  pur- 
pose of  being  carried  from  place  to  place,  either  to  a  public  carrier,  or  to  a  prioate  persoiu 
Law  of  Bailm.  35,  36.]  ||  In  this  learned  and  elegant  essay.  Sir  W.  Jones  has,  by  a 
close  analysis  of  the  cases,  shown  the  confusion  occasioned  bv  Lord  Coke's  iaaccuraie 
doctrine  as  to  the  responsibility  of  a  mere  depositary  for  ateakng,  without  his  default. 
(See  Co.  Lit.  89,  a,  b ;  Southcote's  Ca.  4  Rep.  83,  b.)  And  as  to  the  non-respoosibility 
of  a  pledgee  in  such  case  by  reason  as.  Lord  Coke  says,  of  his  proper^ ;  (Ibid.;)  he  has 
eonfirmed,  with  slight  exception,  the  luminous  view  of  the  responsibility  of  the  seTenl 
bailees,  by  Lord  Holt,  in  Coggs  v.  Barnard,  1  Ld.  Raym.  909,  by  refeience  to  the  text 
of  the  civil  law  and  its  commentators,  from  which,  through  the  medium  of  Bracton, 
Lord  Holt  derived  his  doctrine.  He  has  pointed  out  the  incongruity  in  Lord  Holt's 
system,  in  requiring  the  same  extreme  care  from  a  hirer  as  from  a  borrower,  and  has 
traced  it  to  its  source  in  a  peculiar  expression  in  the  Digest,  copied  by  Bracton ;  and  has 
thus,  besides  Ulustrating  tne  subject  with  much  apposite  leammg,  done  all  that  reason- 
ing, without  judicial  authority,  can  do,  to  reduce  the  English  law  on  the  subject  to  a 
system  harmonixing  with  the  settled  doctrine  of  Rome,  with  the  laws  of  other  coantries, 
and  with  the  rules  of  natural  equity  and  good  sense.  His  conclusions  may  be  summed 
up  thus ;  that  when  the  bailment  is  beneficial  merely  to  the  bailor,  (as  in  caaes  of  gn- 
tuitous  deposits  to  keep,)  the  bailee  is  only  responsible  for  fraud,  or  that  extreme  negli- 
gence which  in  legal  presumption  is  equivalent  to  it;*  that  where  the  bailment  is 
mutually  beneficial,  (as  in  cases  of  pledge,  of  letting  and  hiring,  of  performing  works 
for  pay,^  the  bailee  is  responsible  for  ordinary  ne^ect,  or  the  want  of  tliat  ordinaiy 
care  which  a  prudent  man  takes  of  his  own  goods ;  and  that  where  the  bailnoent  is 
beneficial  solely  to  the  bailee,  (as  in  loans  for  use  without  reward,)  the  bailee  is  respon- 
sible even  for  a  slight  neglect. || 

^  *  Judge  Story  remarks,  that  Sir  W.  Jones,  <Mn  various  passage  of  his  essay  seems 
to  pat  gross  negligence  by  the  side  of  fraud  and  as  equivalent  to  it,"  and  shows  by  an 
examination  of  the  English  cases,  that  *'the  doctrine  that  gross  negligence  is  e^ulTalent 
to  fraud,  cannot  be  maintained  as  a  general  result  of  the  common  law  authorities.  On 
the  contraiT,"  he  adds,  '*  gross  negligence  is,  or,  at  least,  may  be,  entirely  consistent 
with  good  faith  and  honesty  of  intention.'*  P.  ISl.g' 

2.  A  delivery  of  goods  to  another  which  are  in  themselves  usefiil  to 
keep,  and  these  are  to  be  restored  again  in  specie,  which  is  called 
accommodaium, 

3.  A  delivery  of  goods  for  hire,  which  is  called  locatio  or  conductio. 

4.  A  delivery  by  way  of  pledge,  which  is  called  vadium, 

5.  A  delivery  of  goods  to  be  carried  for  a  reward. 

6.  Such  a  delivery  as  here  in  the  case  at  bar,  where  goods  are  delivered 
to  do  some  act  about  them,  as  the  carrying,  and  without  a  reward,  which 
is  called  mandatnmy  by  Bracton,  lib.  3,  100 ;  in  English,  an. acting  by 
commission. 

And  though  I  do  not  think  all  these  immediately  necessary  to  the 
case  in  question,  yet  the  explanation  of  them  will  make  the  case 
clearer. 

1.  Then  as  to  the  first,  if  a  person  out  of  kindness  k^eps  the  goods  of 
another,  he  shall  not  be  answerable  if  they  be  stolen,  without  there  be  a 
particular  default  in  him :  and  2dly,  such  a  bailee  is  not  chargeable  for 
a  eommon  neglect,  for  it  must  be  a  gross  neglect  for  which  he  shall  be 
liable,  {a)  I  must  confess  I  have  a  great  authority  to  encounter,  whidi 
is  Southcott's  case,  4  Rep.  83,  b.  However,  my  Lord  Coke  in  his  re- 
port goes  farther  than  the  case  itself,  for  he  there  makes  a  difference  be- 
tween keeping  generally,  and  safe  keeping ;  which  in  the  case  itself  is 
not  mentioned,  but  in  his  note  at  the  end  of  it ;  and  I  cannot  think  it  to 
be  justice  to  charge  the  bailee  if  the  goods  be  lost  without  any  default 
of  his ;  for  why  should  he  answer  for  the  wrongs  of  other  people, 
against  whom  he  undertook  not  ?  {b) 

Mytton  Y.  Cock,  3  Stra.  1099.    ||  (a)  Where  a  gratuitous  bailee  tamed  the  kons 
bailed  after  dack  into  a  pastore-field  where  his  own  cattle  graced,  and  it  fell  into  a 
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neighbour's  field  by  reason  of  defect  of  fences,  and  was  killed,  he  was  eonsidered  n- 
spoosible  to  the  bailor.     Rooth  v.  Wilson,  1  Barn,  dc  A.  59.     Sed  quxre^  Whether  this 
was  gntu  negligence  ?    The  point  decided  was,  that  the  bailee  might  sue  the  neighbour 
in  case  for  his  defect  of  fences  and  recorer  the  value  of  the  horse ;  and  the  objection 
being  taken  that  he  had  no  property  to  maintain  the  action,  it  was  held,  that  he  might 
maintain  it  on  the  ground  of  his  liability  orer  to  the  bailor.     But  qu.  Whether,  without 
this  reason,  the  action  might  not  be  supported  on  the  ground  of  the  bailee's  poButnon? 
See  per  Abbot  and  Holroyd,  Js.,  1  Bam.  &  A.  62 ;  and  see  tit  Treapau^  (CA  and 
3  Saund.  R.  47,  b.     By  special  agreement  the  depositary  may  render  himself  liable  for 
less  than  gross  negligence.  Jones,  47.    According  to  the  Roman  law,  if  the  bailee  volutin 
teered  himself  to  undertake  the  charge,  he  became  responsible  for  ordinary  neglect,  though 
not  for  casualties.    Dig.  1.  16,  tit  3,  1,  35 ;  since  he  might  prevent  the  owner  employ- 
ing a  person  of  more  vigilance;  and  this  seems  the.  law  of  France.     Code  Civ.  art 
19'38.||    0  (6)  See  the  remarks  of  Judge  Story  upon  Southcott's  case,  in  his  Comment- 
aries on  Bailments,  p.  33.    The  cases  in  this  country  are  to  the  same  effect  as  the  text. 
See  particularly  Foster  v.  The  Essex  Bank,  17  Mass.  Rep.  479 ;  Edson  v.  Weston, 
/Cowen,  378  ;  Tompkins  v.  Saltmarsh,  14  Serg.  &  R.  375;  Tracy  v.  Wood,  3  Mason, 
133,  and  Story  on  Bailments,  41,  &c.    If  fraud  be  committed  by  the  servants  of  the  de- 
positary acting  under  his  authority  express  or  implied,  relative  to  the  subject-matter  of 
the  fraud,  it  will  be  equivalent  to  gross  negligence  and  render  the  depositary  liable.  Fos- 
ter V.  The  Essex  Bank,  17  Mass.  Rep.  479.   f\jrwarding  MerchanU  with  whom  property 
has  been  deposited  for  the  purpose  of  being  transported  to  another  place,  are  discharged 
from  their  liability,  on  showing  that  they  used  ordinary  diligence  in  forwarding  the  pro- 
perty by  responsible  persons.     Brown  v.  Denison,  3  Wend.  593.     A  bailee  without 
reward  is  guilty  of  gross  negligence  if  he  omits  that  reasonable  care  of  property  com- 
mitted to  his  charge,  which  persons  in  the  like  situation  exercise,  although  he  may  have 
taken  the  same  care  of  it  as  of  his  own  property.  Tracy  v.  Wood,  3  Mason,  133.gf 

There  never  was^  before  Southcott's  case,  any  solemn  determination 
of  this  matter ;  the  first  case  of  it  was  in  29  Ass.  pi.  28 ;  8  Ed.  2 ;  Fitz. 
Detinue,  both  quoted  in  Southcott's  case ;  but  I  cannot  agree  to  the  rea- 
sons of  those  cases,  for  the  neglect  of  the  party  may  be  as  great  where 
goods  are  locked  up  in  a  chest,  as  where  not, (a)  and  by  that  reason 
ought  to  be  chargeable  as  much  in  the  one  casp  as  in  the  other ;  and  the 
4  Ed.  4,  is  only  a  debate  of  two  counsel  at  the  bar,  for  Danby  was  not 
then  C.  J.,  and  what  he  said  was  only  for  his  client,  and  not  of  author- 
ity ;   and  3  H.  7,  is  only  a  sudden  opinion.     Now,  Southcott's  case 
came  long  after,  viz.  43  Eliz. ;  and  there  two  judges  in  the  abs^ice  of 
the  other  two  gave  that  opinion,  which  cause  was  improved  by  my 
Lord  Coke ;  but  it  has  been  the  constant  practice  for  as  long  as  I  knew 
the  court,  that  in  all  the  trials  at  Guildhall,  where  upon  the  evidence  no 
default  appeared  in  the  bailee,  to  direct  for  the  defendant ;  nor  did  ever 
any  one  venture,  upon  the  authority  of  Southcott's  case,  to  find  the 
matter  specially :  I  take  it  that  this  bailee  is  so  far  from  being  charged, 
that  though  thef  goods  be  lost  by  a  common  neglect,  he  shall  not  be 
answerable ;  as  if  he  negligently  keep  his  own  goods,  and  that  his  own 
and  his  friend's  goods  are  both  lost  ;(A)  now,  the  loss  of  his  own  is  an 
argument  of  his  sincerity,  and  therefore  he  shall  not  be  chargeable ;  this 
is  in  Bracton,  99 ;  and  though  this  is  an  ancient  author,  yet  it  is  agree- 
able to  reason,  and  it  is  not  in  this  point  only  the  law  of  England,  but 
of  foreign  countries,  as  may  be  seen  in  Justinian's  Inst.,  where  I  believe 
Bractoo  got  his  notion.     Now,  if  there  be  an  apparent  gross  neglect,  it 
is  looked  upon  to  be  a  fraud ;  but  otherwise  if  it  be  not  a  gross  neglect ; 
and  I  know  no  reason  why  the  bailee  upon  taking  goods,  if  it  were  in 
writing,  shall  not  be  charged  against  the  wrong  of  a  third  person,  as  in 
Hob.  34  ;  Cro.  Jac.  425 ;  and  3  Cro.  514 ;  and  yet  without  writing,  as  in 
Southcott's  case,  to  be  charged;  and  the  Doctor  and  Student,  128,  212, 
says,  it  is  for  the  advantage  of  the  bailor,  and  that  an  action  does  not 
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lie  unless  they  be  lost  through  negligent  keeping ;  so  that  I  do  not  find 
^  sufficient  reason  nor  authority  to  support  the  opinion  of  Soulhcott's  case. 

(a)  See  Law  of  Bailm.  37, 38, 39.  ||  (b)  But  if  it  be  proved  that  his  hoose  beiD?  or 
fire  he  saved  his  own  goods,  and  having  time  to  save  those  deposited  he  suffered  then 
to  be  burned,  he  shall  restore  the  worth  to  the  owner.  Poth.  Contiat  de  Depdt,  xl29; 
Stiern.  <ie  Jure  Sueon.  1.  2,  c.  5 ;  and  see  1  Gow,  N.  P.  Ca.  30.  g 

2.  A  lending  gratis  to  use  for  his  advantage,  there  the  borrower  is 
strictly  bound  to  keep  it,  for  if  he  be  guilty  of  the  least  neglect  he  shall 
be  answerable ;  as  if  I  lend  a  horse  to  go  to  tlie  north  of  England,  and 
he  goes  to  the  west,  and  the  horse  is  stolen,  he  shall  in  that  case  be 
chargeable ;  for  if  he  had  gone  as  I  directed,  the  horse,  perhaps,  would 
not  have  been  stolen ;  this  sort  of  bailment  is  mentioned  in  Bracton,  99; 
but  in  this  case,  if  this  horse  had  been  in  the  stable  of  the  bailee,  and 
stolen  thence  without  his  default,  as  perhaps  the  thieves  might  first  have 
bound  the  bailee,  and  then  have  taken  the  horse,  he  shall  not  be 
answerable ;  but  if  he  left  the  stable-doors  open,  he  shall  for  that 
neglect  be  answerable.  Bracton  says,  he  ought  to  take  the  utmost  caie, 
but  in  no  place  says  he  shall  be  charged  where  no  default  was  in  him. 

I  And  the  civil  law  accords  with  this:  <*  Commodatum  autem plerumque  solam  ntili- 
tatem  continet  ejus  cut  commoda/ur.  Et  ideo  verier  est  Q.  Mucii  sententia  ezistiinenlii 
et  culpam  prestandam  et  diligentiam.**  Dig.  13, 6,5,2;  Domains  Civ.  L.  p.  l,b.  1, 
tit  $  3 ;  Grot.  b.  2,  c.  12,  $  13.  And  so  is  the  French  law.  Code,  art.  1928.  i^Butaee 
the  remarks  of  Judge  Story  in  his  Commentaries  on  Bailments,  p.  163.0^ 

II  Where  A  lent  a  picture  to  B,  who  wished  to  show  it  to  C;  andB, 
without  any  previous  communication  with  C,  sent  it  to  his  house, 
where  it  was  accidentally  injured ;  it  was  held,  that  C  was  not  respon- 
sible for  not  keeping  the  picture ;  for  he  could  not  be  made  a  bailee 
without  his  consent. 

Lethbridge  v.  Phillips,  2  Stark.  Ca.  544.  ] 

ifl  Where  property  is  bailed  for  a  particular  purpose,  if  it  be  used  for  a 
different  purpose,  and  a  loss  happens,  the  bailee  is  liable,  though  it  ap- 
pear that  he  has  used  due  care  and  attention ;  the  legal  presumption 
being  that  the  loss  happened  in  consequence  of  the  mistake. 

De  Tollenere  v.  Fuller,  1  Rep.  Const.  Ct  121 ;  and  see  Ulmer  v.  Ulmer,  2  Nott  k 
M«C.  499;  Wheelock  v.  Wheelwright,  5  Mass.  104;  Homer  v.  Thwing,  3  Pick,  m; 
Rotch  V.  Hawes,  12  Pick.  121 ;  Schenck  v.  Strong,  1  South.  87 ;  McNeills  v.  Brooks 
1  Yerg.  75.  gT 

3.  As  to  the  third  bailment,  where  goods  are  hired  out  for  a  reward, 

Bracton,  62,  says,  the  hirer  is  to  take  all  imaginable»care,(a)  and  to 

restore  it  at  the  same  time ;  and  he  is  bound  to  the  utmost  diligence, 

such  as  the  most  diligent  master  of  a  family  useth ;  which  care  if  be  so 

useth,  he  shall  not  be  bound.     Now,  the  most  diligent  man  is  liable  to 

be  robbed ;  and  therefore  I  collect,  that  if  he  be  so  careful  as  according 

to  Bracton's  definition,  and  be  robbed,  he  shall  not  be  liable. 

II  (a)  Sir  Wm.  Jones,  Law  of  Bailm.  86,  shows,  that  Bracton's  doctrine,  here  cited  by 
Lord  Holt,  requiring  the  same  extreme  care  from  a  hirer  as  from  a  borrower,  is  copied 
from  Justinian,  Inst.  3,  25,  5,  where  the  words  are  speaking  of  a  hirer,  *^  Talis  ab  eo 
desideratur  custodia  aualem  diligerUt$nmtu  paterfamilias  suis  rebus  adhibet;"  wbidi 
doctrine  was,  as  stated  in  the  Proeme  to  the  Institutes,  taken  from  the  Coounentaries 
of  Gains.  And  in  the  Digest,  1.  19,  tit.  2,  25,  7,  Gains,  treating  of  the  liabilitj  oft 
person  employed  to  transport  a  column  for  breakage,  says,  **  Culpa  autem  abest  si  omnlt 
facta  sint  quas  diUgentisnmus  quisque  observaturus  fuisset.''  Sir  W.  Jones  urges  that 
the  superlative  **  dili^ntissimus,"  is  used  alone  by  Gains  on  the  subject  of  hiring,  other 
writers  using  the  positiye,  and  he  ascribes  it  to  his  peculiar  s^le ;  and  **  diligens"  is 
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the  WQid  used  by  Gothofred  in  the  Gloes,  Dig.  ubi  wprd^  and  by  Tinnine,  Inet  ]ib.  iii. 
t  ZXT.  5.  And  the  bailment  of  hiring  {locati<h€(mducito)  being  mutually  beneficial,  it  is 
contrary  to  principle  to  require  the  same  extraordinary  care  as  from  a  borrower  who  has 
the  chattel  solely  for  his  own  benefit.  And  this  rule  is  consistent  with  the  decisions  in 
Dean  v.  Keate,  3  Camp.  4 ;  Cooper  y.  Barton,  lb.  Huber  thus  lays  down  the  same 
distinction :  '*  Contractus  vel  ineuniur  in  utriusque  commodum  Tel  in  alterutrius  utilita- 
tem  doDtaxat.  Qui  utriusque  partis  utilitatem  continent  medioeri  diHgentid  content! 
sunt,  levemque  culpam  recipiunt;  qui  unius  saltern  commodum  spectant,  hi  vel  oonti- 
Beat  utilitatem  ejus  qui  de  aamno  queritur,  vel  in  ejus  gratiam  initi  fuere  oui  damnum- 
iecit  Priori  casu  nil  nisi  iota  culpa  prestatur,  poeteriore  lefnuima,"  Hud.  Prel.  Jur. 
CiT.  hb.  lu.  Ut.  zv.  10. 1 

4.  If  goods  be  pawned,  the  pawnee  has  a  special  property,  which  is 
in  nature  of  a  security,  to  compel  the  pawner  to  pay ;  and  if  the  goods 
be  the  worse  for  using,  the  pawnee  must  not  use  them ;  (a)  as  clothes, 
&c ;  but  if  they  be  not  the  worse  for  using,  he  may  use  them  at  his 
peril ;  as  jewels  pawned  to  a  lady,  and  she  keeps  them  in  a  box,  and 
they  ar»  stolen,  she  shall  not  be  charged ;  but  if  she  goes  abroad  with 
them  to  a  play,  and  there  they  are  stolen,  she  shall  be  answerable. 
2dly,  If  the  pawnbroker  be  at  charge  in  keeping  them,  as  if  it  were  a 
horse,  and  he  gives  it  meat,  he  may  use  it  for  his  reasonable  charge  he 
has  been  at,  Bracton,  99.  {b)  If  a  creditor  takes  a  pawn,  he  is  bound  to 
restore  it  upon  payment ;  but  if  he,  notwithstanding  all  his  diligence, 
lose  it,  he  shall  howsoever  recover  his  debt,  29  Ass.  pi.  28 ;  for  the  law 
does  not  lay  upon  him  an  obligation  to  keep  against  all  accidents ;  but 
if  the  money  be  tendered,  and  he  after  detains,  and  then  it  is  lost,  he 
shall  then  be  liable,  for  he  is  then  a  wrongdoer,  and  his  keeping  it  after 
is  the  occasion  of  its  being  stolen,  and  he  is  then  answerable  at  all 
events,  (c) 

0(a)  A  pawnee  may  use  the  pawn,  if  it  be  not  the  worse  for  it ;  but  he  is  answerable 
for  damages  caused  by  using  it.  Thompson  v.  Patrick,  4  Watts,  414;  and  when  the 
pawn  has  produced  any  profit,  the  pawnee  must  account  for  it ;  as,  in  the  case  of  a  slave 
who  was  pledged  to  secure  the  payment  of  a  sum  of  money  borrowed,  and  who  earned 
profits  beTond  the  interest  of  the  debt,  the  principal  being  paid,  the  pawnee  was  an- 
swerable in  assum^it  for  the  profits  of  the  slave  beyond  the  interest  of^the  debt.  Hou- 
ton  ▼.  Holliday,  1  Car.  Law  Repos.  87 ;  see  Story,  Bailm.  $  §  89, 90, 329, 330 ;  2  Kent, 
Com.  450.  ^  I  (6)  As  to  use,  see  an/«,  p.  607.  ||  I  (e)  According  to  the  Saxon  common 
law,  if  cattle  pawned  perished  by  accident  the  pawnee  could  not  recover  his  debt  from 
his  debtor ;  but  this  was  altered  by  an  Electoral  constitution,  as  being  contrary  to 
equity,  and  the  loss  was  made  to  fall  on  the  debtor.  Huber,  Prcel.  Jur.  Civ.  t.  i.  p.  991, 
fMfd.  g 

5.  Goods  to  be  carried  for  a  reward.     1st,  If  you  deliver  them  to  a 

public  or  common  carrier,  and  they  are  stolen,  he  must  be  liable,  for  the 

law  charges  him  at  all  events ;  but  yet  the  act  of  God,  or  the  enemies 

of  the  queen,  may  excuse ;  and  this  is  a  political  institution  by  the  laws 

of  Kngland,  that  people  may  be  safe  in  their  dealing ;  for  otherwise, 

carriers,  that  are  frequently  trusted  with  things  of  great  value,  would 

be  often  tempted  to  confederate  with  thieves,  (d)    2dly,  But  he  who  has 

a  particular  private  employment,  though  he  has  a  reward,  yet  he  is  not 

bound  against  all  events,  as  a  factor  or  a  bailiff,  if  they  do  to  the  best 

^of  their  power ;  and  that  is  Southcott's  case ;  and  he  is  bound  no  other- 

^wise  than  as  his  master  himself  should  do ;  for  it  were  unjust  to  charge 

Jiixn  "with  what  he  cannot  prevent,  (c) 

I  (jT)  This  is  the  true  reason  of  the  carrier's  extensive  responsibility,  and  not  the  hire, 

as  naenUoned  by  Lord  Coke.    1  Inst.  89 ;  and  see  tit  Carriers,    (i  Common  carriers  bv 

land  or  water,  are  responsible  for  every  injury  happening  to  property  intrusted  to  their 

care,  unless  it  be  caused  by  inevitable  accident,  by  public  enemies,  or  by  the  acts  of  the 

Vox,  I.— 79  3  G 
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owner.  Gordon  v.  Little,  8  S.  &  R.  533 ;  Colt  v.  M^Mechen,  6  Johns.  160 ;  Kemp  t. 
Coughtry,  11  Johns.  107;  Moses  v.  Nonis,  4  N.  H.  Rep.  304;  Williams  t.  Grant, 
1  Conn.  487;  Murphey  v.  Staton,  3  Munf.  239;  Campbell  v.  Morse,  Harper,  469; 
Craig  T.  Childress,  Peck,  270;  Tumey  v.  Wilson,  7  Yerg.  340;  Harrell  v.  Owens, 
1  Dev.  &  Bat.  273 ;  Ewart  v.  Street,  2  Bailey,  157 ;  Harrington  v.  M'Shane,  2  Watts, 
443 ;  pUiott  v.  Russell,  10  Johns.  6 ;  Harrington  y.  Lyles,  2  N.  &  M.  88 ;  M*Cluies 
Y.  Hammon,  1  Bay,  99 ;  Richards  t.  Gilbert,  5  Day,  415 ;  Emery  v.  Hersey,  4  Greenl. 
411 ;  Jones  v.  Walker,  5  Yerg.  427;  Boyle  v.  M'Laughlin,  4  H.  &  J.  291 ;  Spenoei 
Y.  Daggett,  2  Verm.  92;  Jones  y.  Pitcher,  3  Stew.  &  Port.  135;  Sprowl  y.  Keller, 
4  Stew.  &  Port.  382;  Daggett  y.  Shaw,  3  Miss.  264;  Hennen  y.  Monroe,  11  M.  R. 
679.  In  Louisiana,  carriers  and  watermen  are  liable  for  ordinary  neglect,  or  the  omis- 
sion of  that  care  which  every  man  of  common  prudence,  and  capable  of  ffOYeming  a 
family,  takes  of  his  own  concerns.  Hunt  v.  Morris,  6  M.  R.  680.^  (^e)  The  captain 
of  a  ship  in  the  king's  service,  having  received  on  board  bullion  of  an  individual,  to  be 
brought  to  this  country  for  freight,  on  the  arrival  of  the  ship,  the  bullion  was  lost;  and 
on  an  action  being  brought,  it  was  objected  that  it  was  illegal  in  the  defendant  to  take 
goods  on  freight  contrary  to  22  G.  2,  c.  33.  But  the  court  held,  whether  it  was  illegal 
or  not,  the  captain  was  liable  for  the  loss  of  the  bullion.  Hatchwell  v.  Cooke,  2  Maiih. 
R.  293 ;  and  see  Hodgson  v.  Fullarton,  4  Taunt.  787.  But  supposing  the  carryin?  to 
be  illegal,  qu,  whether  the  action  would  be  mainiainable  ?  See  Langton  y.  Hugnes, 
1  Maule  &  S.  593;  Cannan  v.  Bryce,  3  Bam.  &,  A.  179;  Bloxsome  y.  Williams, 
3  Bam.  &  C.  232 ;  sed  vide  Hodgson  v.  Temple,  5  Taunt.  181.0  ^  Story  on  Bailments, 
$488,  etseq.g/ 

6.  To  this  point,  here  is  a  man  not  intrusted  to  keep,  but  to  carry,  and 
not  to  have  any  thing  for  his  pains;  and  he,  through  his  own  negUgence, 
miscarries ;  though  he  be  to  have  nothing,  yet  it  appears  there  was  a 
neglect,  and  for  that  reason  he  is  chargeable ;  but  if  the  goods  had  been 
misused  by  a  third  person  in  the  way  as  he  carried  them,  and  without 
auy  neglect  of  his,  I  hold  that  he  would  not  then  be  liable,  because  he 
had  nothing  for  a  reward.  In  Bracton,  lib.  3,  100,  this  is  called  man- 
datum,  and  ariseth  upon  the  emendato,  in  English,  acting  by  commis- 
sion ;  and  if  he,  through  his  negligence,  suffer  his  goods  to  be  damaged, 
he  is  liable.  Viniiis's  Comment  upon  Just.  Inst.  684 ;  mandalum  is 
there  defined  to  be  a  contract  whereby  any  thing  is  committed  gratis  to 
be  done  for  another ;  and  with  this  agrees  Bracton ;  and  though  this 
word  be  not  used  in  any  other  book  of  the  law,  and  this  be  an  old  au- 
thority, yet  in  this  point  he  is  supported  by  reason ;  and,  upon  the  whole,  I 
am  of  opinion  that  the  defendant  in  this  case  is  liable,  for  it  is  a  deceit  to 
the  plaintiff  his  being  negligent ;  for  it  is  upon  the  confidence  of  his  care- 
fulness that  the  plaintiff  intrusted  him ;  and  in  Godb.  64,  and  in  2  H.  7,  for 
the  negligent  keeping  of  sheep,  &c.,  an  action  lay ;  for  there  is  a  considera- 
tion, viz.  the  trusting,  though  no  money  be  paid;  and  here  he  becomes 
chargeable  by  the  mischief  he  has  done.  29  H.  6, 49 ;  33  H.  6, 34 ;  1 1 H.  4, 
33.  By  these  cases,  though  a  man  promises  to  build  a  house  for  another, 
he  shall  not  be  bound,  being  nudum  pactum;  yet  I  doubt  not  but  if  he 
had  once  gone  about  the  building  it,  and  he  do  it  so  ill  that  it  falls,  an 
action  would  lie ;  (a)  and  in  Yelv.  4,  the  plaintiff  declared,  that  in  consi- 
deration that  he  delivered  to  the  defendant  twenty  quarters  of  com,  the 
defendant  assumed  upon  request  to  deliver  the  com  again  to  the  plaintiff; 
and  it  was  there  held  that  the  action  lay ;  but  this  judgment  was  after 
reversed  in  the  Exchequer  chamber;  and  contrary  to  it  is  a  case  in  Yelv. 
128;  but  in  the  same  book,  50,  is  the  case,  fol.  4,  of  Biggs  and  Riches,  con- 
firmed and  allowed  good  law ;  and  there  Gaudy  and  the  court  held  it  a 

-  bad  reversal ;  and  contrary  to  that  reversal  solemnly  adjudged  in  2  Cio. 
667.  Now,  if  a  trust  be  once  undertaken,  that  is  a  sufficient  considera- 
tion; the  cases  in  the  Register^  110^  are  full  in  point,  for  there  die 

0 
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(D)  Remedy  for  Loss  or  Damage  of  the  Thing  bailed. 

yery  precedent  is  quod  (the  defendant)  tain  negligenter^  &c.,  carriavtt 
quod  papa  ilia  coi\fracta  fuitj  witiiout  any  mention  of  a  reward,  or 
that  he  was  a  common  carrier ;  though  in  latter  days  for  the  greater 
caution  they  insert  these  words,  pro  quadam  mercede  ;*  so  that  he  that 
is  intrusted  by  commission,  if  he  enters  upon  the  employment,  and  after 
any  loss  accrues  to  the  owner  through  his  neglect,  he  is  Uable  though 
he  receive  no  reward ;  but  if  any  loss  accrues  to  the  owner,  not  through 
any  neglect  of  his,  though  he  receive  a  reward  as  a  factor,  &c.,  yet  shall 
not  he  be  liable.  So  that  upon  this  whole  matter,  I  am  of  opinion  judg- 
ment ought  to  be  given  for  the  plaintiff. 

-  *  These  words  should  not  be  inserted,  if  not  warranted  by  the  ftct,  as  I  conceiTe  a 
plaintiff  would  be  nonsuited  if  he  could  not  prove  it 

II  It  has  been  held,  that  the  London  Dock  Company  are  liable  for  the 
negligence  of  their  servants  in  unloading  goods  in  the  docks,  though 
they  derive  no  profit  from  the  labour,  the  owners  of  the  goods  not  being 
allowed  to  employ  men. 

Gibson  y.  Inglis,  4  Camp.  72. 

Where  a  merchant  gratuitously  undertook  to  enter  a. parcel  of  goods 
of  A  B,  together  with  some  of  his  own  at  the  custom-house  for  expor- 
tation, and  made  a  .wrong  entry,  whereby  both  parcels  were  seized ;  it 
was  held,  that  having  taken  the  same  care  of  the  goods  of  A  B  as  of 
his  own,  and  having  no  reward,  and  not  being  of  a  profession  which 
implied  any  particular  skill  in  what  he  had  undertaken,  he  was  not 
hable  to  an  action  for  the  loss  occasioned  to  A  B ;  but  Lord  Lough- 
borough said,  if  a  ship-broker  or  clerk  in  the  custom-house  had  under- 
taken the  entry,  a  wrong  entry  by  him  would  have  been  gross  negU- 
gence. 

Shiells  Y.  Blackbume,  1  H.  Black.  158;  /8  Stanton  y.  Bell,  3  Hawks,  145.^ 

Where  a  captain  of  a  vessel  undertook,  though  not  for  hire,  to  carry 
the  plaintiifF's  box  on  board  his  vessel,  and  on  the  voyage  opened  the 
box  to  see  that  it  contained  nothing  contraband,  and  put  the  contents  (a 
quantity  of  doubloons,  dollars,  &c.)  into  a  bag  in  the  captain's  chest, 
"where  his  own  valuables  were  kept,  and  the  chest  was  lost;  it  was  held, 
that  the  captain,  on  opening  the  box,  should  at  least  have  restored  it  to 
its  former  state  of  security,  and  that  he  had,  by  intermeddling  and  alter- 
ing: the  custody  of  the  plaintiff's  money,  imposed  on  himself  the  duty 
of  carefully  guarding  it  against  all  perils ;  and  a  verdict  was  found  for 
the  plaintiff. 

Nelson  v.  Mackintosh,  1  Stark.  Ca.  237;  and  see  anti,  p.  608;  /8  Tracy  y.  Wood, 
3  Mason,  132,  That  if  one  undertakes  |p  carry  money  for  another,  though  without  re- 
ward, he  must  keep  it  with  more  eare  than  common  property.  ^ 

And  consistently  with  the  case  above  citei  by  Lord  Holt  from  the 
Year-Books,  it  was  held,  that  a  declaration,  alleging  that  the  plaintiff 
retained  the  defendant,  a  carpenter,  to  repair  a  house  before  a  given 
day,  and  that  the  defendant  accepted  the  retainer,  but  did  not  perform 
the  work,  was  bad ;  since  there  was  no  reward,  and  it  was  a  mere  non- 
feasance. But  a  count  stating  that  the  plaintiff,  being  possessed  of  old 
mateTials,  retained  the  defendant  to  perform  carpenters*  work,  and  use 
the  materials,  but  that  the  defendant,  instead  of  using  them,  used  new 
ones,  increasuig  the  expense,  was  good ;  since  it  appeared  that  the  de- 
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fendant  entered  on  the  work,  and  therefore  his  improper  perfomuuxv 
was  a  misfeasance. 
Elsee  Y.  Oatewaid,  5  Term  R.  143«    ^  Thome  v.  Dias,  4  Jolins.  Hep,  83. 9^ 

But  in  a  late  case,  where  the  declaration  stated,  that  in  consideration 
the  plaintiffs  would  retain  the  defendant  to  lay  out  a  sum  of  money  on 
annuity,  the  defendant  undertook  to  do  his  duty  in  the  premises,  but 
that  defendant  laid  out  the  money  on  the  mere  personal  security  of  a 
person  insolvent,  whereby  the  plaintiffis  lost  the  money,  the  declaration 
was  held  bad  after  verdict ;  since  no  reward  was  stated,  and  it  was  not 
stated  that  the  defendant  acted  corruptly  or  was  grossly  negligent. 

Dartnall  v«  Howard,  4  Bars.  &  C.  345.  || 

See  more  on  this  subject,  titles  '^Garbiebs/^  ''Inns  and  Innkeepsbs," 
«  TaovB«*'' 
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The  granting  c^  commissions  of  bankrupt  seems  to  be  derived  firom 
the  civil  law,  which  constituted  a  guardian  to  a  prodigal  in  the  same 
manner  as  to  a  madman ;  and  such  guardian  the  pretor  appointed  on 
the  petition  or  application  of  relations,  as  well  as  creditors :  but  the 
feudal  law,  though  it  admitted  of  commissions  of  lunacy  ex  nectssUatCj 
would  allow  of  none  for  prodigality ;  that  not  being  reckoned  injurious, 
because  such  prodigal  could  not  alien  his  lands  without  the  leave  of  his 
lord :  and  farther,  the  condition  of  a  freeman  was  not  to  be  altered 
without  the  crime  of  felony.  But,  as  trade  and  commerce  increased,  it 
was  found  necessary,  for  the  support  of  credit,  to  introduce  such  a  law 
amongst  us,  and  therefore  our  acts  of  parliament  have  confined  it  to 
traders  and  creditors  only. 

Digest,  lib.  27,  tit.  IQ,  For  tbe  definition  and  deriTation  of  the  word,  vide  4  lofll* 
977;  [2  Black.  C.  471.  *^  Perhaps,'*  saith  a  writer  upon  this  subject,  *«it  can  in  no 
case  be  less  necessary  to  investieate  the  etyinology  of  a  woid,  because  the  whole  sf^ 
tem  of  the  bankrupt-law  is  foonded  upon  positiye  statutes;  and  no  light  can  poasfldv 
be  dtri^ed  to  the  subject  but  wbat  tends  to  elucidate  them."  Co.  Bankrupt  Laws,  1.J 
2  Black,  a  474. 

[The  first  statute  noticing  the  crime  of  bankruptcy,  was  made  against 
the  Lombards,  who,  after  ^y  had  m^e  obligations  to  their  cremtois^ 
suddenly  escaped  out  of  the  Bealm :  it  was  therefore  enacted,  ^  that  if 
any  merchant  of  the  company  acknowledge  himself  bound  in  that  man- 
ner, that  then  the  company  shall  answer  the  debt;  so  that  another 
merchant,  who  is  not  of  the  company,  shall  not  be  thereby  aggrieved 
nor  impeached.^'  But  the  first  statute  made  concerning  flnglish  bank- 
rupts was  34  H.  8,  which  has  been  much  altered  by  13  Elia^,  and  olher 
subsequent  statutes. 

Co.  Bankrupt  Laws,  3. 

It  is  to  be  observed,  that  aU  the  acts  e<»iceming  bankrupts  make  but 
one  system  of  law :  they  are,  therefore,  to  be  taken  together,  and  to  be 
construed  favourably  for  the  benefit  of  creditors,  and  to  suppress  fraud : 


at  present,  the  laws  of  bankruptq^  are  considered  as  laws  calculated  for 
the  benefit  of  trade,  and  foonded  on  principles  of  humanity  as  well  as 
justice. 

1  Burr.  474 ;  3  Black.  C.  471.] 

^  The  bankrupt  act  of  the  United  States,  of  April  4, 1800,being  a  con- 
solidation of  the  provisions  of  the  English  statute  of  bankruptcy,  is  to  be 
construed  as  those  acts  are. 

RooMielt  T.  MaA,  6  Johi».  Ch.  366.  i/ 

We  shall  consider  the  laws  of  bankruptcy,  as  moulded  by  the  several 
ads  of  parliament,  tmder  the  following  heads : 

(A)  Wh&t  Kind  of  Trade,  OccupaUon,  or  Profesaion  a  Han  miut  be  of,  or  of 
what  Nation,  before  he  can  be  adjudged  a  Bankrupt,  and  what  Acts  ho 
most  do,  pennit,  or  viSet,  which  will  make  him  one :  |j  and  faetein 

I.  Oflhenadiru 
9.  qflhtJlcUcfB. 
1,  Of  those  Acta  which  ara  cnlj  sDch  when  dooe  with  intent  to 

delaj  OT  defeat  Creditors. 
S.  Of  those  Acts  wbieh  ue  Acts  of  Bankraptcr  without  TB&ieiiM  to 
the  Intmt  || 

(B)  Of  the  CommisBion  of  Bankrupt ;  and  herein  of  tha  Crsditon  who  tOKJ 
obtain  it,  and  what  thej  are  to  do  prenous  thereto. 

(C)  Of  the  Corotoissionera,  their  Duly ;  and  herein  of  tha  Power  they  maj 
exercise  ovai  the  Bankrupt,  or  others,  in  discoTeiing  of  the  Banimipt'a 
Elslate. 

(D)  Ofthe  Assi^ees;  andhereinof  the  Manner  and  Time  of  choosiotr  them, 
0  of  their  Removal,  [[  and  Nature  of  tfaeii  Trust,  ||  Rig-hts,  and  Datiea.  y 

(E)  Of  the  Creditors,  who  are  auchj  and  herein  of  proving  their  Debt*. 

(F)  Of  the  Bankrupt's  Estate  aod  EiTects,  to  which  the  CamnusBioneTS  ot 
Assignees  are  entitled,  when  it  shall  be  said  to  be  vested  in  them;  and 
herein  of  fraudalent  Dispositions  b;  the  Bankrupt 

I  (O)  Of  Propertv  passing  to  the  Assignee  as  being  in  the  reputed  Ownership 
of  the  Bankrupt. 
(H)  Of  the  Relation  to  the  Act  of  Bankruptcy;  and  to  whet  Extent  h  Is 

qualified. 
(I]  Of  Actions  and  Suits  by  the  Assignees,  and  Evidence  therein.l 
(K)  Of  setting  oQ*,  submitting  to  Arbitration,  and  compounding  Debia  dm  ta> 

the  Bankrupt. 
(L)  Of  the  Distribution  to  be  made  of  the  Bankrupt's  Eatdle. 
(M)  How  the  Bankrupt  ts  to  demean  himself;  and  herein  of  the  Crime  in 
not  appearing,  and  diacovering  bis  t^tate,  and  the  Privilsga  be  is  to  en- 
joy during  his  Attendance. 
(N)  Of  the  Surplus  of  the  Estate,  and  the  Allowances  to  be  made  to  th«  Bank- 
rupt; and  herein  of  his  Discharge  and  Certificate. 
tCO)  Of  Partners.] 

^(P]  Principalprovisionsof  thestatuteof  1&;3  W.  4,  cSG. 
(Q)  Actof  Congreasofthe  19lh  of  August,  1841. 

1 .  Who  may  ht  a  BaiAmpI,  and  proeeedingt  agaiit4l  kim, 

3.  OfPreferenea,  and  herein  ef  tKe  SighU  acquired  under  the  Salt  Lanf. 

3.  Bow  Properly  of  lAe  Bankntpl  ehaU  be  voted  in  Am  .Smgrnet,  ami 

herein  of  Exceptioru  in  favour  if  the  Banknpl. 
i.  Fnxeeditigi  agaitut  At  Bitnlmipt. 
3  OS 
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(A)  Who  can  be  adjudged  Bankrapt,  &c.  (Trading.) 

5.  How  BankrupU*  Property  ia  to  be  dUtrtbtUed, 

6.  JurUdiciinn  of  the  District  Court  of  the  United  States^  and  Proeeedtngt 
therein, 

7.  Proceedings  in  Case  of  voluntary  Bankruptcy, 

8.  Jurisdiction  of  the  Circuit  Courts  in  what  Cases, 

9.  How  Property  and  Assets  of  the  Bankrupt  to  be  disposed  of. 

10.  Of  Dividends, 

1 1 .  Power  (f  the  Assignee  to  redeem  Pledges  or  compound  Debts,  • 
13.  Of  a  second  Bankruptcy, 

13.  Proceedings  to  be  Matter  of  Record^  and  Fees  of  Clerk  and  Commit 
sioner, 

14.  Of  Bankrupt  Partners, 

15.  Effect  of  Deeds  of  Assignees, 

16.  Jurisdiction  of  ike  Courts  in  the  DiHrict  of  Cohimbia,  and  Ike  7%m- 
tories  of  the  United  States, 

17.  When  the  Jet  is  to  go  into  Operation,  ff 


(A)  What  Kind  of  Trade,  Occapation,  or  Profession  a  Man  must  be  of,  or  of  what 
Nation,  before  he  can  be  adjudged  a  Bankrupt,  and  what  Acts  he  must  do,  permit, 
or  suffer,  which  will  make  him  one;  ||and  herein 

II 1.  Of  the  Trading, 

II  The  new  Bankrupt  Act,  6  G.  4,  c.  16,  §  2,  by  which  the  preceding 
statutes  are  repealed,  contains  the  following  enactment,  as  to  the  trades 
which  subject  a  party  to  bankruptcy :  "And  be  it  enacted,  that  ail  bank- 
ers, brokers,  and  persons  using  the  trade  or  profession  of  a  scrivener, 
receiving  other  men's  moneys  or  estate  into  their  trust  or  custody,  and 
persons  insuring  ships  or  their  freight^  or  other  .matters^  against 
perils  of  the  sea^  warehousemeny  wharfingers^  packers^  builderSy  car- 
penterSy  shipwrightSy  victuallersy  keepers  of  innSy  taverns,  hotels,  or 
coffeehouses,  dyers,  printers,  bleachers,  fullers,  calenderers,  cattle  or 
sheep  salesmeny  and  all  persons  using  the  trade  of  merchandise  by  way 
of  bargaining,  exchange,  bartering,  commi^^f on,  consignment y  or  other- 
wise in  gross  or  by  retail,  and  all  persons  who,  either  for  themselves  or 
as  agents,  or  factors  for  othersy  seek  their  living  by  buying  and  sell- 
ing, or  (a)  by  buying  or  letting  for  hire,  or  by  the  workmanship  of 
goods  or  commodities,  shall  be  deemed  traders  Uable  to  become  bank- 
rupts ;  provided  that  no  farmer,  grazier,  (6)  common  labourer  or  work- 
man for  hire,  receiver-general  of  the  taxes,  or  member  of  or  subscriber 
to  any  incorporated,  commercialy{c)  or  trading  companies  established 
by  charter  of  act  of  parliament,  shall  be  deemed,  as  such,  a  trader  lia- 
ble by  virtue  of  this  act  to  become  bankrupt." 

The  parts  in  italics  are  new.    ||  (a)  These  words  are  taken  from  the  Scotch  sequestrt* 
tion  act,  and  will  include  a  numerous  class  of  persons  not  before  subject  to  bankmptcr* 
(h)  Drovers  were  exempted  in  the  former  act,  5  G.  2,  c.  30,  $  40 ;  but  they  are  now  hable 
to  be  bankrupts.    A  drover  is  a  person  buying  cattle  in  one  place  and  driving  them  (or 
sale  to  another.  Mills  v.  Hughes,  Willes,  590 ;  Bolton  v.  Sowerby,  11  East,  274.  (e)S6e 
14  Car.  2,  c.  24.p     [The  manner  in  which  the  trade  to  the  East  Indies  was  carried  oo 
at  the  time  when  this  act  passed  was,  by  persons  advancing  sums  of  money  to  the  then 
incorporated  company,  in  consideration  whereof  they  became  partners,  and  the  retom 
of  the  cargo  from  the  East  Indies  was  distributed  among  them,  either  specifically,  or 
by  account,  in  proportion  to  the  sum  advanced.    It  was  not  a  dividend  on  a  given  stock, 
bnt  an  actual  participation,  either  on  account,  or  in  a  specific  return  of  goods.    Sir  JohB 
Wolstenholme,  a  man  of  large  fortune,  had  advanced  a  sum  of  money  on  the  adventan 
in  the  East  India  Company*8  tiadei  and  he  had  received  his  return  in  specie,  and  d»- 
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posed  of  the  goods ;  and  thereupon  a  question  arose,  Whether  he  was  liable  to  a  com- 
mission of  bankrupt  1  which  the  Court  of  King's  Bench  determined  in  the  af&rmatiYe. 
In  consequence  of  that  judgment,  this  statute  was  passed,  which  is  declaratory,  and 
annuU  the  jttdgment,  as  ^ving  an  unjust  construction  to  the  statutes.] 

By  §  135,  the  act  is  to  be  construed  beneficially  for  creditors,  and  no- 
thing therein  contained  shall  alter  the  present  practice  in  bankruptcy, 
except  wheie  any  such  alteration  is  expressly  declared,  and  it  shall  ex- 
tend to  aliens,  denizens,  and  women,  both  to  make  them  subject  thereto, 
and  to  entitle  them  to  all  benefits  given  thereby,  and  that  all  powers 
given  to,  or  duties  directed  to  be  performed  by  the  Lord  Chancellor  shall 
and  may  be  exercised  or  performed  by  a  Lord  Keeper  or  Lord  Com- 
missioner of  the  Great  Seal,  and  all  powers  given  to,  or  duties  directed 
to  be  performed  by  the  commissioners  or  assignees  may  be  exercised, 
fuid  shall  be  performed  by  the  major  part  of  the  commissioners,  or  by 
one  assignee,  where  only  one  shall  have  been  chosen,  and  nothing  therein 
contained  shall  render  invalid  any  commission  of  bankruptcy  now  sub- 
sisting, or  which  shall  be  subsisting  at  the  time  this  act  shall  take  efiect, 
or  any  proceedings  which  may  have  been  had  thereunder,  or  afiect  or 
lessen  any  right,  claim,  demand,  or  remedy  which  any  person  has  now 
thereunder,  or  upon  or  against  any  bankrupt  against  whom  any  com- 
mission has  or  shall  have  issued,  except  as  is  therein  specially  enacted ; 
and  the  act  shall  not  extend  either  to  Scotland  or  Ireland,  except  where 
the  same  are  expressly  mentioned. 

The  descriptions  of  persons  in  the  above  section  2,  are  taken  from  the 
former  statutes,  except  the  parts  printed  in  italics,  which  are  now  for  the 
first  time  enacted.  The  decisions  of  the  courts  as  to  such  parts  as  are 
re-enacted  still  of  course  remain  in  force.  || 

Upon  the  statutes  which  describe  a  bankrupt  there  have  been  several 
resolutions,  especially  in  the  common  law  courts,  the  judges  being  the 
proper  expositors  of  all  acts  of  parliament ;  and  therefore  the  usual 
method,  when  bankruptcy  is  denied,  is  for  my  Lord  Chancellor  to  order 
it  to  be  tried  in  a  common  law  court,  on  an  issue,  bankrupt  or  not  ?  (a) 
For  though  the  commissioners  declare  him  a  bankrupt,  he  may  traverse  it.  8  Co. 
121,  n.  (a)  Or  by  action  of  trover,  at  the  suit  of  the  bankrupt,  against  the  assignees, 
or  the  messenger. 

[Every  person  being  a  trader,  and  capable  of  making  binding  con- 
tracts, is  liable  to  become  a  bankrupt ;  as  a  nobleman,  member  of  the 
House  of  Commons,  clergyman,  &c. 

Ex  parte  Meymot,  1  Atk.  200 ;  Hankey  v.  Jones,  Cowp.  745. 

Infants  and  married  women  cannot  be  bankrupts. 

JBx  parte  Sydebotham,  1  Atk.  146 ;  Bull.  Ni.  Pri.  38 ;  Rex  v.  Cole,  1  Ld.  Raym. 
443.  Ex  parte  Barwis,  6  Yes.  601.  Ex  parte  Moule,  14  Yes.  603.  But  where  an 
infant  had  traded  two  years,  holding  himself  forth  as  an  adult,  the  court  refused  to 
supersede  the  commission  on  his  petition.  Ex  parte  Watson,  16  Yes.  265;  and  by 
$  135,  of  the  present  act,  women  are  expressly  subjected  to  the  act.|| 

*As  to  the  latter,  however,  there  are  exceptions ;  for  a  feme  covert  in 
London,  being  a  sole  trader  according  to  the  custom,  is  liable  to  a  com- 
znission  of  bankrupt,  and  her  separate  effects  in  trade  may  be  seized  and 
applied  to  the  payment  of  her  own  debts  contracted  in  such  separate 
trade. 

Ex  parte  Carrington,  1  Atk.  206;  Lavie  v.  Phillips,  3  Burr.  1776;  'l  Black.  R.  570, 
S.  C. 

There  is  also  another  exception  of  a  more  doubtful  nature,  where  a 

feme  covert  lives  apart  from  her  husband,  acting  as  a  feme  sole,  he  not 
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being  liable  to  her  debts.  If  a  woman  under  these  circumstaneeSy 
though  not  the  wife  or  daughter  of  a  freeman  of  London,  enters  into 
trade,  and  contracts  debts,  it  seems  that  she  is  liable  to  a  commission 
of  bankruptcy.  The  statutes  contain  no  exception  either  of  an  infant 
or  femt  covert :  their  incapacity  to  be  made  bankrupt  arises  from  the 
operations  of  a  law,  which  declares  them  incapable  of  making  binding 
contracts.  The  criterion,  therefore,  of  a  feme  covert  being  capable  of 
coming  under  the  bankrupt  laws,  appears  to  be  her  liability  to  be  sued 
to  execution  for  the  debts  she  has  contracted  during  coverture.  A 
commission  of  bankruptcy  is  considered  as  a  statute  execution.  If  a 
married  woman  is  so  circumstanced  as  to  be  subject  to  a  conunon  law 
execution,  there  does  not  appear  to  be  any  reason  why  she  should  not 
likewise  be  subject  to  a  statute  execution.  And  upon  this  principle  it 
is  presimied  Lord  Chancellor  Apsley  relied  in  the  case  of  Mrs.  Fitz- 
gerald, in  1772,  where  it  appeared  that  Richard  Fitzgerald,  husband  of 
Anne  Fitzgerald,  having  for  some  years  carried  on  the  business  of  a 
linen-draper,  in  St.  Giles  in  the  Fields,  in  the  county  of  Middlesex,  on 
the  14th  March,  1768,  agreed  upon  a  separation,  when  articles  were  ac- 
cordingly entered  into  for  that  purpose,  and  executed  by  and  between 
them :  by  these  articles,  Fitzgerald,  in  order  to  make  provision  for  his 
wife  and  children,  and  in  consideration  of  600/.  then  by  him  taken  to 
his  own  use  out  of  his  estate  and  effects,  assigned  to  trustees  all  his 
stock  in  trade,  household  goods,  and  all  sums  of  money  due  to  him,  and 
then  outstanding  on  his  books,  together  with  the  said  books,  and  the 
lease  of  his  house,  upon  trust  for  the  said  Anne,  as  her  own  separate 
estate,  to  be  disposed  of  as  she  should  think  fit,  and  to  be  by  no  means 
subject  to  the  debts,  control,  or  intermeddling  of  her  said  husband.  And 
it  was  thereby  further  agreed,  that  the  said  Anne  should  have  the  liberty 
of  trading  without  any  interruption  from  her  said  husband,  she  paying 
all  the  debts  then  owing  by  him  in  trade,  and  maintaining  their  children 
at  her  own  expense,  and  saving  him  harmless  from  the  same,  and  from 
all  contracts  and  agreements  to  be  thereafter  entered  into  by  her,  either 
in  the  way  of  trade  or  otherwise.  The  separation  took  place,  and  the 
husband  received  the  600/.  to  his  own  use ;  and  they  ever  after  lived 
separate  and  apart  from  .each  other,  and  he  went  to  the  East  Indies. 
The  said  Anne  was  left  in  possession  of  effects  to  the  amount  of  900^,  to 
be  employed,  and  which  were  employed  by  her,  in  the  said  trade ;  and, 
by  buying  and  selling  goods  in  that  trade,  she  got  her  living  and  mainte- 
nance for  herself  and  children,  continuing  in  her  husband's  house,  and 
there  carrying  on  the  business  of  a  linen-draper,  on  her  own  account,  and 
in  her  own  name,  as  a  sole  trader,  npar  four  years.  In  December,  1771, 
a  commission  of  bankrupt  was  taken  out  against  her,  when  the  conunis- 
sioners  refused  to  find  her  a  bankrupt,  because  she  was  a  Jeme  covert 
residing  in  the  coimty  of  Middlesex,  and  not  a  feme  sole  merchant 
trading  in  the  city  of  London :  but,  upon  petition  to  the  Lord  Chancel- 
lor, (counsel  being  heard  on  both  sides,)  his  lordship  ordered  the  com- 
missioners to  proceed  to  find  Mrs.  Fitzgerald  a  bankrupt,  and  the  mes- 
senger to  take  possession  of  her  effects :  and  accordingly,  she  was  after* 
wards  declared  a  bankrupt,  (a) 

Co.  Bankmpt  Laws,  30.  Ex  parte  Preston,  Green,  8.  (a)  The  aathority  <^  tlim 
case  hath  been  confirmed  by  sabseqaent  decisions.  Ringstead  y.  Lanesboroogh,  Co. 
Baakrapt  Laws,,  33;  Barwell  v.  Brooks,  lb.  36;  Coibet  t.  Poelnitz,  1  Term  K.  5w 
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I  Bat  theee  cases  being  now  oyerruled  by  the  sobseqnent  decisions  of  Manhall  ▼.  RoC- 
ton,  8  Term  R.  545 ;  Nurse  v.  Craig,  2  New  R.  148;  Beard  v.  Webb,  8  Bos.  &  Pull. 
93;  Marsh  v.  Hutchinson,  3  Bos.  k,  Pull.  226,  which  have  restored  the  old  law  that  a 
feme  coTert  cannot  be  sued  alone  for  debts,  though  contracted  while  living  separate  from 
her  husband  with  a  separate  maintenance,  it  follows  that  a  commission  of  bankrupt  can- 
not be  supported  against  her  in  such  case,  but  only  in  cases  where  she  would  be  liable 
to  be  sued  as  a/eme  sole  /  as  where  the  husband  has  abjured  the  realm,  been  tnuosportedy 
OT  the  like.    Cook's  B.  L.  47,  (8th  edit. ;)  Whitm.  B.  L.  5 ;  Eden's  B.  L.  l.|| 

But  if  a  feme  sole  trader  commits  an  act  of  bankruptcy,  and  after- 
wards marries,  and  lives  with  her  husband,  she  cannot  be  made  bank- 
rupt   A  commission  of  bankrupt  issued  20th  December,  1785,  against 
Francis  Mear,  by  the  name  of  Frances,  the  wife  of  Henry  Mear,  of 
Moseley,  in  the  parish  of  Yardley,  in  the  county  of  Warwick,  before 
her  intermarriage  known  by  the  name  of   Frances  Piper,  of  Bir- 
mingham, in  the  county  of  Warwick,  innholder.     She  had  before  her 
marriage  kept  an  inn  in  Birmingham,  but  had  declined  business  on 
the  27th  December,  1784,  previous  to  the  date  of  the  commission, 
and  on  14th  February,  1785,  had  intermarried  with  Henry  Mear. 
The  act  of  bankruptcy  was  proved  before  the  commissioners  to  have 
been  committed  in  October,  1784.     Mear  and  his  wife  petitioned  to 
supersede  the  commission,  alleging  that  neither  the  petitionmg  creditor's 
debt,  the  trading,  nor  the  act  of  bankruptcy,  could  be  proved,  and  also 
relying  upon  the  illegality  of  the  commission,  as  having  beeil  issued 
against  a  married  woman.    The  Lord  Chancellor  was  of  opinion,  that 
the  conunission  was  illegally  issued  against  the  said  Frances  Mear,  upon 
the  ground  of  her  marriage ;  and  therefore  it  was  ordered  to  be  super- 
seded, without  going  into  the  other  objections. 

Go.  Bankrupt  Laws,  44.    Ex  parte  Mear,  33d  July,  1787* 

An  executor  of  a  trader,  who  merely  disposes  of  the  testator's  stock, 
or  buys  things  for  the  purpose  of  meliorating  it,  is  not  liable  to  be  a 
bankrupt. 

1  Atk.  102 ;  Comb.  185 ;  1  Show.  394.  Testator  ordered  liie  leeidae  of  his  estate  to 
be  employed  in  carrying  oo  his  trade :  this  residue  is  li^le  for  all  the  debts  of  the  trade. 
Hankey  V.  Hammom),  at  the  Rolls,  1785.  In  Hankey  t.  Twogood,  Mich.  1786,  Loid 
Tharlow  expressed  the  same  opinion ;  and  also  intimated,  that  the  executor  carryingf  on 
the  trade  with  it  mighl  be  a  bankrupt  even  tho^[h  his  name  did  noC  appear,  and  that  he 
would  be  personally  liable  for  the  debts.    Co.  Bankrupt  Laws,  84.] 

(I  But  if  he  carries  on  the  trade  with  an  intent  of  continuing  it  indefi- 
nitely, and  to  make  a  geneml  profit  for  himself,  or  of  those  beneficially 
entitled  to  the  stock,  he  is  a  trader  within  the  bankrupt  law. 

Christ.  B.  L.  1, 75 ;  Eden's  B.  L.  5.  || 

A  shoemaker  is  within  13  Eliz.  c.  7,  for  he  lives  by  his  credit  in 
buying  leather,  and  selling  it  again  in  shoes,  and  not  on  his  manual 
labour  only,  as  labourers  and  husbandmen  do ;  for  the  thing  bought 
and  sold  under  different  forms  is  the  leather ;  and  though  the  shoe- 
maker's labour  (a)  is  employed  in  the  alteration  of  the  form,  yet  men  do 
not  contract  for  the  labour,  but  for  the  thing  itself. 

Cro.  Eliz.  268,  pi.  6;  Cro.  Car.  31,  pi.  1 ;  3  Mod.  330.  [(a)  The  labour,  in  this 
case,  is  only  in  melioration  of  the  commodity,  and  rendering  it  more  fit  for  sale.  A 
butcher  hath  been  holden  to  be  a  trader  within  the  statutes ;  and  this,  thoagli  tbe  court 
expressed  themselves  very  sensible  of  the  inconvenience  of  extending  the  bankrupt  laws 
to  persons  whose  living  is  undoubtedly  gotten  by  mechanical  labour,  with  a  mixture  of 
baying  and  selling.    Dalley  ▼.  Smith,  4  Burr.  2148.] 

A  weaver  and  dyer  are  within  the  statute,  for  they  get  their  living 
Vol.  L— 80 
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by  buying  and  sellings  and  therefore  may  have  an  action  for  calling 
them  bankrupt 

Cro.  Jac.  584,  pi.  6,  ||  As  this  case  appeara  to  have  been  doubted,  d%fer»  are  expmaly 
mentioned  in  new  act,  6  G.  4,  c.  16,  $  2.  || 

If  one  covenants  with  the  king  to  victual  the  fleet  at  a  certain  rate, 
and  thereupon  buys  up  a  great  quantity  of  provisions,  &c.,  though  with 
the  smplus  he  victuals  merchants,  yet  being  originally  designed  for  the 
use  of  the  navy,  it  will  not  make  him  a  trader  within  the  act ;  and  it  is 
one  act  or  contract  only,  and  not  a  continued  trading. 

Vent  370.    Sir  Thomas  Littleton's  case,  adjudged. 

An  innkeeper,  as  such,  can  be  no  bankrupt ;  for  though  he  buys  pro- 
visions to  be  spent  in  his  house,  yet  he  does  not  properly  sell  them,  but 
utters  them  at  such  rates  as  he  thinks  reasonable,  and  the  attendance  of 
his  servants,  furniture  of  his  house,  &c.,  are  to  be  considered ;  and  the 
statutes  only  mention  merchants  that  used  to  buy  and  sell  in  gross,  or 
by  retail,  and  such  as  get  their  living  by  buying  and  selling ;  so  that 
their  principal  subsistence  is  by  buying  and  selling :  now,  the  contracts 
with  innkeepers  are  not  for  any  commodities  in  specie,  but  they  are 
contracts  for  house-room,  trouble,  attendance,  lodging,  and  necessaries, 
and  therefore  cannot  come  within  the  design  of  such  words,  since  there 
is  no  trade  carried  on  by  buying  and  bartering  commodities;  and 
though  in  this  case  a  jury  should  find  that  the  innkeeper  got  his  living 
by  buying  and  selling,  it  would  not  bring  him  within  the  statute,  for  the 
reasons  aforesaid. 

Cro.  Car.  549 ;  Jones,  437 ;  Crisp  and  Pratt,  March,  35,  S.  C. ;  3  Lev.  309,  S.  P., 
adjudged  between  Newton  and  Trigg.  Comb.  181,  S.  C. ;  3  Mod.  327,  S.  C;  1  Show. 
968,  S.  C;  Carth.  149,  S.  C;  Salk.  109,  S.  C;  Skin.  391,  S.  P.;  Laton  v.  Bi^. 
Upon  the  authority  of  these  cases,  it  hath  been  adjudged,  contrary  to  an  Mier  opimoD 
of  Lord  Holt,  in  1  Ld.  Raym.  287 ;  and  12  Mod.  159,  that  a  mcLuaUer  muL  victualler,  is  not 
an  object  of  the  bankrupt  laws,  even  though  he  may  occasionally  sell  liauors  out  of  tho 
house  in  small  retail  quantities,  if  the  sale  be  confined  to  particular  frienas.  Saunderson 
Y.  Rowles,  4  Burr.  3064;  Perking  v.  Proctor,  2  Wils.  382.  But  if  an  innkeeper  at  t 
vieiuaUer  sell  liquors  out  of  the  house  to  any  one  who  applies,  that  will  subject  them  U> 
the  laws,  however  small  the  quantities  sold  may  happen  to  be.  Patman  v.  Vanghan, 
1  Term  R.  572 ;  Priest  v.  Pidgeon,  B.  R.  12  G.  3 ;  Willet  v.  Edmonds,  B.  R.  13  G.  3, 
1773 ;  Co.  Bankrupt  Laws,  49.  ||  These  distinctions  are  now  done  away  by  the  new 
act  6  6. 4,  c.  16,  $  2,  which  expressly  enacts  that  all  **  victuallers,  keepers  of  imtf, 
taverns,  hotels,  or  coffee-houses,*'  shall  be  traders  liable  to  become  bankrupt.  | 

[A  schoolmaster  who  buys  books  to  sell  to  his  scholars,  or  the  owner 
of  a  mine  who  buys  candles  to  sell  to  his  workmen,  cannot  be  bank- 
rupts. 

Comb.  181 ;  3  Mod.  327;  Ex  parte  Walker  v.  Harvey,  22d  November,  1788;  £s 
parte  Craddock,  .21st  Dec.,  1792;  Co.  Bankrupt  Laws,  74.  It  was  fonneriy  holda, 
that,  if  the  bujring  and  selling  be  in  proportion  to  any  other  way  the  party  hath  of  liTingt 
he  may  be  a  bankrupt;  and,  upon  this  principle,  a  farmer,  who  bought  and  sold  veiy 
large  quantities  of  such  things  as  were  the  produce  of  his  farm,  was  adjudged  a  bask- 
Tupt  Mayo  v.  Archer,  1  Stra.  513 ;  8  Mod.  46,  S.  C. ;  Buscall  v.  Hogg,  3  Wils.  14(», 
8.  P. ;  but  see  ir^rd,^ 

II  Nor  can  a  colonel  of  a  fencible  regiment  who  merely  sells  horses 
occasionally  at  Tattersall's. 

6  Yes.  R.  3. 

Nor  a  person  who  keeps  hounds,  and  who  buys  dead  horses  for  their 
use,  and  afterwards  sells  off  the  skins  and  bones. 


^  Summeisett  v.  Jarvis,  3  Brod.  &  B.  2. 

\ 
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Nor  a  person  who,  finding  he  has  more  than  he  wants  of  a  commo- 
dity, merely  sells  off  the  residue. 
Bohon  ▼.  Sowerby,  11  East,  276. 

Nor  a  cowkeeper  who  lives  by  selling  milk,  and  when  any  cows  be- 
come unfit  for  use,  sells  them  off. 
Carter  ▼.  Dean,  1  Swanst.  64. 

But  a  fisherman  who  buys  fish  at  sea  of  other  fishermen  to  fill  up  his 
cargo,  and  brings  them  for  sale  to  London,  is  a  trader  within  the  bank- 
rupt laws,  though  he  only  buy  during  one  season. 

Heamy  ▼.  Birch,  3  Camp.  R.  333. 

In  all  such  cases  it  is  a  question  for  a  jury  whether  there  is  evidence 
of  an  intention  to  deal  generally. 
Gale  7.  Halfknight,  3  Stark.  56;  and  see  14  Yes.  603;  1  Rose,  84. 0 

A  carpenter  that  sells  wrought  timber  seems  to  be  within  the  statute, 
for  he  sells  the  materials,  though  altered  by  his  workmanship,  so  that  he 
gets  his  living  by  buying  in  and  selling  out  the  timber ;  but  otherwise 
it  seems  it  is  of  a  mere  working  carpenter,  {a) 

3  Mod.  155.  (a)  But  a  ship-carpenter  is.  Ld.  Raym,  741.  ||  In  the  6  G.  4,  c.  16,  f  9, 
**«iipenters^'  and  ^*  ahipwright***  are  expressly  named ;  bat  the  proviso  excepting  com- 
mon ^  labourers  or  \vorkmen  for  hire,"  prevents  a  mere  working  carpenter  tiom  being 
liable  to  bankruptcy.  || 

II  It  was  formerly  decided  that  a  builder  was  not  a  trader  within  the 
bankrupt  laws;  but  the  new  act  6  G.  4,  c.  16,  §  2^  expressly  includes 
builders. 
5  Esp.  147 ;  3  Camp.  300.  j| 

The  buying  part  of  a  ship  makes  no  tradings  because  it  is  no  buying 
and  selling  within  the  statute ;  but  the  buying  part  in  the  ship,  and  the 
party's  employing  it  in  carrying  and  re-carrying  goods  for  himself,  is  an 
evidence  of  trade,  because  the  exportation  and  importation  of  goods  is 
the  business  of  a  merchant ;  but  if  a  man  buys  a  part  of  a  ship  which 
he  lets  to  freight,  this  is  no  evidence  of  trade,  (6)  for  there  is  no  exporta- 
tion or  importation ;  and  if  he  repairs  a  ship,  which  is  usual,  on  the  credit 
of  the  bottom,  and  afterwards  takes  a  share  in  it  for  his  debt,  and  em- 
ploys the  ship  in  exportation,  it  has  been  holden  by  some  that  since 
this  is  compulsory  upon  him,  having  no  other  way  to  obtain  his  debt, 
it  shall  not  be  taken  as  an  evidence  of  trading,  because  it  is  only  acci- 
dental, and  not  the  way  the  party  hath  put  himself  in  to  get  his  liveli- 
hood. 

Sid.  411 ;  VenL  29 ;  2  Keb.  487 ;  Comb.  181,  S.  P.  jj  (6)  4  Yes.  168.  This  seems 
within  the  words  of  the  late  act,  «*  buying  and  letting  for  hire."    6  G.  4,  c.  16,  §  9.  | 

A  man's  buying  and  selling  brings  him  not  within  the  statutes,  for 
they  intend  such  as  gain  the  greatest  part  of  their  living  thereby;  and 
therefore  where  a  farmer  bought  and  sold  cattle,  (c)  it  was  adjudged  that 
he  was  not  a  bankrupt,  for  a  farmer  is  not  within  the  statutes,  because 
he  only  sells  the  profits  originally  raised  from  the  ground ;  and  if  he 
buys  in  commodities,  and  sells  them  again,  this  is  only  accidental. 

March,  35 ;  Cro.  Car.  549 ;  Danv.  Abr.  687.  But,  in  later  cases,  it  hath  been  esta- 
blishedt  diat  the  extent  of  the  trading  is  not  material ;  jj  see  2  Taunt.  R.  176,||  that  tha 
trne  criterion  is  whether  the  party  means  to  sell  (with  a  view  to  profit)  to  any  person 
who  applies  for  the  commodity  in  which  he  professeth  to  deal.    The  intention  of  the 
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party  to  trade  in  such  commodity,  is  a  question  of  fact  to  be  left  to  a  joiy.  R  The  ques- 
tion in  such  cases  is,  whether  the  buying  and  selling  of  the  articles  is  with  a  Tiew  of 
making  a  profit  as  a  trader,  or  whether  it  is  merely  ancillary  to  the  profitable  occupation 
of  the  mm.  Patten  v.  Browne,  7  Taunt.  409 ;  Stewart  v.  Ball,  2  New  R.  78 ;  Bolton 
Y.  Sowerby,  11  East,  974 ;  Hale  v.  Small,  3  Moo.  &8.|  Where  a  farmer  bouflrht  horses 
not  calculated  for  the  farming  business,  and  for  the  express  purpose  of  selling  again, 
it  was  holden,  that  he  made  himself  an  object  of  the  bankrupt  laws;  whether  more  or 
fewer  instances  of  his  so  buying  and  selling,  it  was  said,  was  proper  for  the  considers 
tioB  of  the  jury.  Bartholomew  y.  Sherwood,  1  Term  R.  573.  ^  See  6  Yes.  Jr.,  3 ; 
5  Boe.  &  Pull.  78. 0  D  Wright  y.  Bird,  1  Price,  S0.|1  {e)  See  stat  5  G.  3,  c.  30,  f  40. 
[A  person  buys  cattle  at  a  fair,  keeps  them  three  or  four  days,  and  then  driYes  them  to 
another  fair  to  sell  them,  he  is  a  drover  within  this  statute  of  5  G.  9,  and  cannot  be  a 
bankrupt.  Bui.  Ni.  Pri.  39.]  /SS.  C.  Willes,  588.  ff  |  But  such  person  might  now  be 
a  bankrupt,  as  drovers  are  not  excepted  in  the  late  act  6  G.  4,  c.  16.|| 

[If  a  man  manufactures  the  produce  of  his  own  land,  as  a  necessary 
or  usual  mode  of  reaping  or  enjoying  that  produce,  and  bringing  it  ad- 
vantageously to  market,  he  shall  not  be  considered  as  a  trader,  though 
he  buy  the  necessary  ingredients  and  materials  to  fit  it  for  market ;  as  in 
the  case  of  a  farmer  buying  rennet  and  salt,  to  convert  bis  milk  into 
cheese ;  or  making  his  apples  into  cider.  So  in  the  case  of  alum  works; 
the  rude  mass  of  which  is  the  rock,  which  is  dug,  burned,  steeped,  and 
boiled  in  lead,  and  then  mixed  with  kelp,  lees,  and  urine.  Such  also  is 
the  case  of  coal-mines,  (a)  where  raising  the  coals  out  of  the  pit  is  as  ne- 
cessary to  the  enjoyment  of  that  species  of  produce,  as  reaping  and 
threshing  com  is  to  the  enjoyment  of  corn.  But  where  the  produce  of  the 
land  is  merely  the  raw  material  of  a  manufacture,  and  used  as  such,  and 
not  as  the  mode  of  raising  such  produce,  where  the  soil  is  manufactured 
and  converted  into  quite  another  thing,  there  in  truth  the  party  is  and 
ought  to  be  considered  as  a  trader.  And  such  seems  to  be  the  case  of  the 
brickmaking.  With  reject,  however,  to  this  species  of  manufacture, 
cases  have  arisen,  wherein  the  question.  Whether  it  will  bring  a  man 
within  the  bankrupt  laws?  hath  been  much  agitated:  and  as  this  ques- 
tion hath,  from  accident,  not  been  finally  settled,  we  shall  state  the  &cts 
at  large.  Upon  a  petition  for  a  new  trial,  an  issue  having  been  directed 
to  try,  whether  the  petitioner  was  or  was  not  a  bankrupt,  it  appeared 
from  the  report  to  have  been  proved,  that  the  petitioner,  who  was  a 
fieurmer,  renting  a  farm  of  upwards  of  100/.  a  year,  made  bricks  of  eanh 
taken  off  the  waste  without  any  license  from  the  lord,  (to  whom  he  afier* 
wards  paid  a  consideration ;)  that  he  used  a  kiln  for  the  purpose,  not 
built  by  him  himself,  and  had,  at  various  times,  made  from  40,000  to 
70,000  bricks  every  year,  and  sold  different  quantities,  sometimes  only 
to  certain  persons,  and  sometimes  generally  to  all  who  came  for  them. 
It  was  further  in  evidence,  that  the  kiln  was  a  small  one,  not  fit  for 
makit^  more  than  7000  bricks  at  a  time.  One  of  the  witnesses  swore 
he  was  employed  by  the  bankrupt  to  make  bricks  at  a  certain  price,  and 
that  he  sold  them  at  an  advanced  value.  Mr.  Justice  Buller,  who  tried 
the  cause,  told  the  jury  that  the  question  was,  whether  the  bankrupt 
kept  a  public  sale  kib  7  if  he  did,  it  was  a  trading  within  the  bankrupt 
laws ;  but  if  it  was  a  mere  private  kiln  for  his  own  use,  and  that  having 
too  many,  he  had  only  sold  to  a  neighbour,  that  would  not  be  such  a 
trading.  The  jury  found  that  it  was  a  public  sale  kiln,  and  gave  a  ver- 
dict for  the  assignees ;  and  Lord  Thurlow,  C,  refused  to  grant  a  new 
trial.  ^  Purchasing  the  earth,"  said  his  lordship,  "  might,  and  he  thought 
it  would,  be  holden  to  be  for  the  purpose  of  carrying  cm  the  tnuie  o(  a 
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brickmaker.  Here  the  earth  was  not  indeed  purchased^  but  taSen  by 
way  of  trespass,  purged  by  the  subsequent  consideration,  which  would 
amount  to  obtaining  a  license,  and  that  brings  it  within  the  bankrupt 
laws ;  that  it  was  not  to  improve  his  own  estate,  but  a  purchasing  of 
the  earth  by  license,  ancillary  to  carrying  on  the  trade  of  a  brick- 
maker.'* 

Newton  v.  Newton,  Co.  Bankrupt  Laws,  76.    (a)  Port  v.  Turton,  2  Wila.  169.    Ex 
p9rU  Harrison,  1  Br.  Gh.  R.  173. 

In  the  case  of  Parker  v.  W%lls,  there  was  a  special  verdict,  which 
stated  a  demise  from  the  Archbishop  of  Canterbury,  in  the  year  1767, 
to  John  Parker,  the  father  of  the  plaintiff,  of  an  extensive  farm  of  800 
acres,  in  which  there  was  a  parcel  of  brick-ground,  for  21  years.    It 
stated  similar  demises  to  John  Parker,  the  father,  prior  to  that  in  1767 ; 
and  also  a  subsequent  similar  one  to  the  plaintiff  in  1780 :  it  stated  fur- 
ther, that  one  William  Berand,  for  20  years  and  more,  before  the  year 
1768,  rented  the  said  parcel  of  brick-ground  from  the  said  John  Parker^ 
the  father,  and  made  and  sold  bricks  there.    That  the  said  W.  Berand 
died  in  1768 ;  and  upon  his  death  the  plaintiff  took  the  said  brick-ground 
into  his  own  possession,  and  then  and  there  bought  certain  materials  Gind 
necessary  things,  which  were  of  the  said  W,  Berand,  in  his  lifetime,  used 
in  making  bricks  there,  at  the  valuation  of  130/.,  and  then  and  there 
made  bricks  and  tiles  of  the  earth  there,  and  sold  them ;  and  that  during 
the  time  the  plaintiff  so  held  the  said  land,  he  made  bricks  and  tiles  for 
sale  of  the  earth  or  clay  arising  from  the  brick-grounds,  and  bought  sand 
and  fuel,  which  were  necessary  ingredients  for  converting  the  earth  and 
clay  into  bricks  and  tiles.     Upon  these  facts  the  Court  of  C.  P.  gave 
judgment  for  the  plaintiff,  holding  that  he  was  not  a  bankrupt,  the  busi- 
ness of  brickmaking  being  carried  on  by  him,  merely  as  a  mode  qfen^ 
joying  the  profits  of  a  real  estate.    This  judgment,  however,  was 
reversed  by  the  Court  of  K.  B.    Upon  a  writ  of  error  from  the  judg- 
ment of  this  last  court,  the  following  questions  were  put  to  the  judges, 
by  order  of  the  House  of  Lords.     1.  Whether  the  finding  on  this  verdict 
be  sufficient  whereupon  to  give  final  judgment  ?    2.  If  the  finding  be 
insufficient,  what  award  ought  to  be  made  on  such  finding  ?     3.  If  the 
finding  be  sufficient,  whether  upon  such  finding  the  plaintiff  in  error 
appears  to  be  a  trader  within  the  true  intent  and  meaning  of  the  statutes 
concerning  bankrupts  ?     The  judges  present  were  unanimously  of  opi- 
nion on  the  first  question,  in  the  negative ;  and  upon  the  second,  that  a 
venire  facias  de  novo  ought  to  be  awarded  ;  whereupon  the  judgments 
both  of  the  Court  of  C.  P.  and  of  K.  B.  were  reversed ;  and  it  was  ad- 
judged, that  the  Court  of  King's  Bench  do  award  a  venire  facias  de 
novo.     The  plaintiff  did  not  proceed  on  the  venire  facias  de  novo,  but 
another  action  was  brought  by  agreement  of  the  parties  in  the  Court  of 
IL  B.     BuUer,  J.,  previous  to  summing  up  the  evidence,  told  the  jury 
there  were  three  questions  for  them  to  determine.    1st,  Whether  Parker 
carried  on  the  trade  of  making  and  selling  bricks  and  tiles  for  sale,  for 
the  purpose  of  drawing  a  profit  therefrom?    2d,  How  long  he  carried 
on  trade  for  that  purpose,  whether  from  the  23d  of  June,  1768,  when 
Berand  died,  to  the  time  of  his  absconding,  which  was  on  the  7th  Janu- 
ary, 1783,  or  from  what  time  to  what  time?     3d,  Whether  he  was  a 
joint  occupier  of  the  farm  with  his  father,  or  the  father  bad  the  sole  bene- 
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ficial  enjoyment  of  the  farm  to  his  death  ?  1st,  The  jury  found  that  the 
plaintiff  did  carry  on  the  trade  of  making  bricks  and  tiles  for  sale,  for 
the  purpose  of  drawing  a  profit  therefrom.  2d,  That  he  carried  on  the 
trade  for  that  purpose,  from  the  23d  of  June,  1768,  when  Berand  died, 
to  Michaelmas,  1778;  that  he  ceased  to  make  bricks  at  Michaelmas, 
1778,  and  he  also  ceased  to  sell  them  on  the  same  day.  3d,  That  the 
father  had  the  sole  enjoyment  of  the  farm  to  the  time  of  his  death.  This 
finding  was  to  have  been  drawn  up  as  a  special  verdict ;  but,  as  it  ap- 
peared that  Mr.  Parker  had  left  off  brick-making  before  the  petitioning 
creditor's  debt  accrued,  the  defendants  waived  a  special  venlict,  and  a 
general  one  was  entered  for  the  plaintiff.  Another  conmiission  was 
afterwards  taken  out  by  a  creditor,  prior  to  Parker's  quitting  brick- 
making,  which  commission  was  submitted  to. 

Co.  Bankrupt  Laws,  61;  1  Term  R.  34;  1  Br.  Oh.  R.  178;  Dom,  Froe.  15th  May, 
1787.] 

II  The  judgment  of  the  C.  B.  in  the  above  case  has  been  supported  by 
a  subsequent  case,  where  it  was  held  that  a  devisee  for  life  of  an  estate, 
part  of  which  is  a  brick-ground,  who  makes  bricks  on  it  for  sale  gene- 
rally with  a  view  to  profit,  is  not  a  trader  within  the  bankrupt  law, 
though  he  purchase  the  coals  and  some  of  the  wood  used  in  burning 
the  bricks,  and  though  he  occupied  the  brick-ground  as  a  brickmaker 
for  some  time  before  it  came  to  him  by  devise ;  for  this  is  only  a  more 
beneficial  mode  of  enjoying  his  own  estate,  by  carrying  the  soil  to 
market  in  an  ameliorated  state,  and  is  not  a  buying  of  any  commodity 
to  sell  again,  within  the  meaning  of  the  bankrupt  laws,  nor  does  it  faU 
within  the  principle  of  them,  since  they  were  levelled  against  those  who 
get  great  substance  of  other  men's  goods  into  their  hands  upon  credit : 
and  Lord  Eldon  has  held  that  any  person  whatever  having  a  freehold 
or  term  in  the  land  is  not  a  trader  for  making  bricks  from  the  produce 
of  it ;  but  if  he  purchases  the  materials  he  is. 

Sytton  ▼.  Weeley,  7  East,  442.  Ex  parte  Gallimore,  3  Rose,  434 ;  and  see  Heane 
Y.  Rogers,  9  Bam.  &  C.  577,  ace. 

So  also  though  the  landowner  buys  chalk  to  bum  with  the  bricks, 
and  then  sells  the  bricks  and  the  lime  produced  from  the  chalk,  he  is  not 
a  trader,  if  his  only  object  in  buying  the  chalk  be  the  more  convenient 
burning  of  the  bricks,  and  not  the  profit  derived  from  the  lime. 

Paul  ▼.  Dowling,  1  Moo.  &  Malk.  363. 

So  also  a  farmer  making  lime  from  a  lime-pit  on  his  farm,  and  selling 
the  surplus  beyond  what  he  uses  on  the  farm,  is  not  a  trader. 

Ex  parte  Ridge,  1  Yes.  &  Bea.  360. 

Nor  the  proprietor  of  a  quarry  delving  or  cutting  stones  for  sale 
from  it. 

Ex  parte  Gardner,  ib.  46.  J 

[A  person  who  hath  dealt  merely  in  running  and  smuggling  goods, 
though  it  is  an  offence,  and  contrary  to  an  act  of  parliament,  is  still  a 
trader  within  the  meaning  of  the  bankrupt  acts,  and  liable  to  a  com- 
mission. 

Ex  parte  Meymot,  1  Atk.  196.] 

II  And  so  also  a  person  trading  as  an  unlicensed  horse-dealer. 
Cobb  Y.  SymondSf  5  Bam.  &  Aid.  616.    Wright  v.  Bird,  1  Price,  dO.|| 
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[Lord  Hardwicke  was  inclined  to  think  a  pawnbroker  within  the 
Dankrupt  acts,  and  especially  within  the  39th  clause  of  5  G.  2,  the  words 
of  which  are,  **  Whereas,  persons  dealing  as  bankers,  brokers,  and  fac- 
tors, are  frequently  intrusted  with  great  sums  of  money,  and  with  good^ 
and  effects  of  very  great  value  belonging  to  other  persons ;  it  is  hereby 
further  enacted,  that  such  bankers,  brokers,  and  factors  shall  be,  and 
hereby  are  declared  to  be,  subject  and  liable  to  this  and  other  the 
statutes  made  concerning  bankrupts :"  for,  he  said,  though  pawn- 
brokers are  not  expressly  named,  yet  the  general  word  broker  is  the 
genus,  and  all  other  kinds  of  brokerage  the  species. 

Highmoie  v.  Molloy,  1  Atk.  206.] 

II  This  decision  was  confirmed  in  a  late  case ;  m  which  it  was  also 
held-that  a  person  who  had  ceased  to  receive  pledges,  but  continued  to 
sell  off  the  unredeemed  pledges,  was  continuing  to  trade  as  a  pawn- 
brokery>and  was  therefore  liable  to  be  a  bankrupt. 

Rawlinson  v.  Pearson,  5  Bam.  &  Aid.  124 ;  and  see  1  Moo.  &  Malk.  263. 

Whether  an  insurance-broker  is  or  is  not  within  the  meaning  of  the 
word  broker  in  the  bankrupt  law,  has  been  discussed  but  not  decided. 
It  was  argued  that  he  was  not,  since  he  was  not  like  other  brokers,  a 
person  intrusted  with  "  sums  of  money  and  effects  of  great  value/*  ac- 
cording to  the  recital  in  5  G.  2,  c.  30,  §  39.  (a) 

Ex  parte  Stevens,  4  Madd.  256.  (a)  It  has  been  observed  that  this  argument  is  re* 
ffloved  by  the  late  act  which  contains  no  such  recital,  Eden,  B.  L.  6,  and  it  is  of  course 
eqoally  taken  away  in  the  above  case  of  a  pawnbroker,  though  it  was  entirely  on  the 
enect  of  this  recital,  that  pawnbrokers  were  held  in  the  above  cases  within  the  bank- 
rupt laws.  ' 

A  ship-broker  has  been  held  within  the  late  act,  and  the  court  con- 
sidered that  the  words  "  receiving  other  men's  moneys  or  estate  into 
their  trust  or  custody,"  applied  not  only  to  scriveners,  the  next  inmie- 
diate  antecedent,  but  also  bankers  and  brokers. 

Pott  ▼.  Turner,  6  Bing.  704. 

The  new  act  also  includes  "  persons  insuring  ships  or  their  freights, 
or  other  matters,  against  perils  of  the  sea,"  who  were  not  formerly  liable 
to  be  bankrupt ;  and  under  this  description  an  underwriter  might  pro- 
bably now  be  a  bankrupt,  though  it  was  held  he  was  not  within  the 
former  acts. 

Ex  parte  Bell,  19  Ves.  355. 

[TTie  clause  in  5  G.  2,  relating  to  dealers  as  bankers,  took  its  rise  from 
that  part  of  21  Jac.  1,  relating  to  scriveners,  who  were  more  numerous 
than  in  latter  days;  for  bankers  having  taken  upon  them  to  act  as 
scriveners,  have  made  it  necessary  for  the  legislature  to  add  bankers ; 
and  a  person  acting  as  a  banker  will  be  considered  as  such,  although 
he  does  not  keep  an  open  shop. 

Ex  parte  Wilson,  .1  Atk.  218.]     y  Bankers  are  named  in  the  new  act,  $  2.|| 

II  Scriveners  are  mentioned  in  the  late  act  in  the  same  language  as  in 
21  Jac.  1,  c.  19,  §  2,  as  "persons  using  the  trade  or  profession  of  a 
scrivener,  receiving  other  men's  moneys  or  estates  into  their  trust  or 
custody ;"  and  it  is  held  that,  in  order  to  make  a  man  a  money-scrivener, 
he  must  carry  on  the  business  of  being  trusted  with  other  people's 
moneys,  to  lay  out  for  them  as  occasion  offers ;  and  if  an  attorney  takes 
procuration  for  loans  as  well  as  his  fees  as  an  attorney,  acting  in  the 
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former  capacity  to  such  an  extent  as  to  afford  evidence  of  his  intention 
always  to  do  so,  he  may  be  the  object  of  a  commission  as  a  scrivener. 

Adams  ▼•  Malkin,  3  Camp.  534.    Ex  parte  Malkin,  3  Ves.  &  Bea.  31 ;  Hutchinson 
Y.  Gascoigne,  1  Holt,  N.  P.  G.  507 ;  and  see  3  Scho.  &  Lef.  414;  2  fisp.  N.  P.O. 

555.g 

[Drawing  and  redrawing  bills  of  exchange  may  or  may  not  be  exer- 
cismg  trade  and  merchan^se ;  it  depends  upon  circumstances ;  it  is  a 
question  of  law  upon  the  fact.  Drawing  and  re-drawing  for  large 
sums,  and  for  a  long  time,  though  no  commission  money  be  allowed,  it 
was  adjudged  would  make  a  man  a  bankrupt;  ^ecito,  where  a  party 
drew  bills  upon  his  own  account,  at  the  expense  of  paying  a  quarter 
per  cent,  commission  besides  interest  at  5  per  cent,  for  their  being  dis- 
counted, and  borrowed  accommodation  notes  in  exchange  for  his  own 
to  the  same  amount. 

Richardson  y.  Bradsha^,  1  Atk.  128 ;  Hankey  r.  Jones,  Cowp.  745. 

Buying  and  selling  bank  stock  or  other  government  securities  wiU  not 
make  a  man  a  bankrupt 

Colt  Y.  Netterville,  2  P.  Wms.  308.    g  Vide  Eden's  B.  L.  10.| 

•Lord  C.  J.  Holt  inclined  to  think  that  a  share  in  the  Stationers'  Com- 
pany would  not  make  a  man  a  bankrupt;  but  Lord  Keeper  Wright  held 
otherwise. 

Bird  Y.  Mayor,  2  Ld.  Raym.  851.  |  But  now  by  the  late  act  6  G.  4,  c.  16,  $  2,  no 
member  of  or  subscriber  to  any  incorporated  eommercial  or  trading  companies  esta- 
blished by  charter  or  act  of  parliament  shall  be  deemed  as  such  a  trader  liable  to  be- 
come bankrupt.) 

. 

A  man  who  lives  by  buying  only,  or  selling  only,  cannot  be  a  bank- 
rupt 

Com.  Dig.  tit.  Bankruf^J] 

II  The  publisher  of  a  newspaper  who  buys  the  whole  daily  impression 
from  the  proprietors,  and  resells  it  at  a  profit,  and  bears  the  loss  of  such 
as  remain  unsold,  is  a  trader  within  the  bankrupt  laws. 

Gimmingham  y.  Laing,  2  Marsh.  236. 

[There  can  be  no  such  thing  as  an  equiiabk  bankruptcy ;  it  must  be 
a  legal  one. 

Small  Y.  Oudley,  2  P.  Wms.  429.] 

If  a  man  contracts  a  debt  while  he  is  a  trader,  and  after  leaves  off, 
and  lives  upon  his  estate  in  the  country,  and  then  absconds  for  this  debt, 
he  is  a  bankrupt,  because  he  lived  by  his  trade  when  the  debt  was  con- 
tracted ;  but  if  a  merchant  leaves  off  his  trade,  and  after  contracts  debts, 
and  then  sells  off  the  surplusage  of  his  goods,  but  hath  neither  factor, 
correspondent,  nor  packer,  he  is  no  bankrupt  {a) 

Palm.  325;  Vent.  5;  Lcy.  17;  Sid.  411;  Sir  Robert  Cotton^s  case,  3  Keb.  451. 
a)  Tamen  qu.  For  in  Vent.  166,  where  the  same  case  comes  on  affain,  the  oonrt  holds 
'  at  he  is  a  bankrupt;  otherwise  the  mischief  would  be  great,  for  men  eumot  take 
notice  when  another  withdraws  his  trade,  or  when  he  commands  his  &ctofs  bejond  sea 
to  deal  no  fiirther  for  him ;  but  they  seeing  great  quantities  of  goods  and  merchandise 
in  his  hands,  are  apt  to  trust  him ;  so  Uiat  it  is  fit  they  should  be  relieYed  by  die 
statutes. 

II  It  is  now  settled  that  the  question,  whether  or  not  a  trader  has 
ceased  his  trading,  does  not  depend  upon  the  mere  discontinuance  of  il, 
or  the  absence  of  any  specific  acts  of  trading,  but  upon  the  ciicnm- 
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Stance  whether  there  be  an  mtention  to  exercise  or  resume  it,  which  is 

a  question  for  a  jury. 

Ex  parte  Patterson,  1  Rose,  403 ;  Wharam  y.  Routledge,  5  Esp.  R.  S35.  Ex  parte 
Candy,  2  Rose,  357.g 

If  a  trader  gives  over  his  trade,  and  then  contracts  debts,  and  then 
goes  into  trade  again  upon  a  new  stock,  it  seems  upon  the  petition  of 
such  intermediate  creditors  he  cannot  be  made  a  bankrupt,  because  such 
creditors  did  not  trust  him  upon  the  credit  of  his  trust 

Sid.  411 ;  Vent.  5;  Comb.  463.  But  see  Dougl.  295.  But  if  a  person  leaves  goods 
in  the  hands  of  another  to  be  disposed  of,  and  is  to  be  partner  with  him  in  loss  and  gain, 
he  may  be  a  bankrupt,  for  he  still  carries  on  his  trade  k^  proxy.  Palm.  325.  But  the 
having  of  a  joint  stock  does  not  make  a  bankrupt,  without  some  proof  of  a  disposal 
thereof;  for  otherwise  there  is  no  commerce  driven.    2  Keb.  487. 

If  a  trader  becomes  security  for  another,  he  is  a  bankrupt  within  the 
statute,  because  he  is  trusted  upon  the  reputation  of  his  stock  and  deal- 
ings, as  well  where  he  is  security,  as  where  he  contracts  for  his  own 
debts. 

Palm.  325. 

A  man  buys  in  England  only,  and  sells  in  Ireland,  he  may  be  a  bank- 
rupt, for  many  merchants  buy  beyond  sea,  and  sell  in.  England  only, 
and  others  buy  here,  and  sell  beyond  sea ;  for  it  is  trading  that  makes  a 
man  capable  of  being  a  bankrupt. 

Raym.  375;  Dowesworih  and  Anderson,  2  Jones,  141,  S.  C. ;  2  Vem.  162;  6.  G. 
cited. 

A  gentleman  of  the  Temple  went  from  thence  to  Lisbon,  where  he 
turned  factor,  and  traded  to  England,  and  broke :  it  was  insisted  upon 
that  the  statutes  of  bankrupt  did  not  extend  to  persons  out  of  the  realm, 
the  subject  of  them  being  cases  of  arrests,  outlawries,  and  departing  the 
realm;  and  that  the  21  Jac.  1,  c.  19,  which  extends  to  aliens,  is  to  be 
understood  of  aliens  here :  but  the  court  held  him  a  bankrupt  by  reason 
of  his  trading  hither  and  back  again,  which  gained  him  a  credit  here. 

Salk.  110,  pi.  5;  Bird'  and  Sedgwick,  on  a  trial  at  bar.  [See  the  same  point  re- 
luctantly ruled  by  Ld.  Hardwicke,  upon  the  authority  of  this  case,  in  the  matter  of  Ast- 
ley.  Ex  parte  Smith,  cited  in  Cowp.  402,  and  Ex  parte  Williamson,  1  Atk.  82.  And, 
conformably  to  these  decisions,  it  is  now  settled,  tnat  if  a  merchant  who  trades  to  Eng- 
land, but  who  is  a  native  of,  and  hath  been  constantly  resident  in,  a  country  not  subject 
to  the  English  laws  concerning  bankrupts,  comes  into  this  country,  and  commits  an  act 
i^  bankruptcy,  he  becomes  an  object  of  the  bankrupt  laws.  Alexander  v.  Vaughan, 
Cowp.  398 ;  Infliss  v.  Grant,  5  Term  R.  530,  S.  P.  ||  Williams  v.  Nunn,  1  l^unt. 
270 ;  Allen  v.  Cannon;  4  Bam.  &  Aid.  418.||  But  the  act  of  bankruptcy  must  be  com- 
mitted here :  that  cannot  be  committed  abroad.    Ibid. 

II A  trading  which  ceased  before  the  6  G.  4,  c  16,  took  effect,  will  not 
support  a  commission  issued  after  that  time. 
SuTtees  Y.  Ellison,  9  Bam.  &  C.  750;  and  see  1  Mont.  &  Mac.  287.|| 

i^.  Of  the  AeU  of  Bankrvpiey  /  Jnd  herein 

1.  Of  those  Acts  which  are  only  such  when  done  with  intent  to  delay 

or  defeat  Creditors. 

2.  Of  those  Acts  which  are  Acts  of  Bankraptcy,  without  reference  to 

the  Intent. 

1.  The  acts  of  bankruptcy  of  the  first  kind  are  enumerated  in  section 
3,  of  the  new  act,  6  G.  4,  c.  16,  §  3.  "And  be  it  enacted,  that  if  any 
such  trader  shall  depart  this  realm,  or  beinf  out  of  this  realm  shall 
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remain  abroad,  or  depart  from  his  dw^elling-house,  or  otherwise  absent 
himself,  or  begin  to  keep  his  house,  or  suffer  himself  to  be  arrested  for 
any  debt  not  due,  or  yield  himself  to  prison,  or  suffer  himself  to  be  ontr 
lawed,  or  procure  himself  to  be  arrested,  or  his  goods,  money  or  chattels 
to  be  attached,  or  sequestered,  or  taken  in  exeeutiony  or  make  or  cause 
to  be  made,  either  within  this  realm  or  elsewhere,  any  fraudulent  grant 
or  conveyance  of  any  of  his  lands,  tenements,  goods  or  chattels,  or  make 
or  cause  to  be  made,  any  fraudulent  surrender  of  any  of  his  copyhold 
lands  or  tenements,  or  make  or  cause  to  be  made  any  fraudnknt 
gift,  delivery  or  transfer  of  any  of  his  goods  or  chattels,  every  sodi 
trader  doing,  suffering,  procuring,  executing,  permitting,  making  or 
causing  to  be  made  any  of  the  acts,  deeds  or  matters  aforesaid,  with  in- 
tent to  defeat  or  delay  his  creditors,  shall  be  deemed  thereby  to  have 
committed  an  act  of  bankruptcy/' 

The  alterations  made  by  the  new  act  are  printed  in  Italics. 

^The  bankrupt  laws  of  the  United  States  of  April  4, 1800,  did  not 
operate  upon  acts  declared  to  be  acts  of  bankruptcy,  conunitted  prior  to 
the  first  day  of  June^  1800.- 

M'Menomy  ▼•  Murray,'  3  Johns.  Ch.  R.  435* gf 

Departing  the  Realm,  ||  [Departing  the  realm  will  not  be  an  act  of 
bankruptcy,  unless  done  with  a  view  of  defrauding  or  delaying  cre- 
ditors :  but  if  it  appear  that  they  are  in  fact  delayed  by  such  absence, 
it  will  be  the  same  as  if  the  original  departure  had  been  fraudulent. 

Ex  parte  Gulston,  I  Atk.  193,  139;  Davis^s  Bankrupt  Laws,  30. 

Therefore  one  Woodier,  a  mercer  on  Ludgate-hill,  who  fled  beyond 
sea  for  the  murder  of  his  wife,  whereby  his  creditors  were  prevented 
from  recovering  their  debts,  was  holden  to  have  conunitted  an  act  of 
bankruptcy.' 

Bull,  Ni.  Pri.  39.  See  a  confirmation  of  this  caae  in  Raikes  ▼.  Porean,  ear.  Boiler,  J^ 
London  Sittings  after  Trin.  Term,  1786 ;  Bo.  Bankrupt  Laws,  92.]  {  Cdnira,  7  Term, 
609,  Fowler  ▼.  Padget;  5  Yes.  J.  576,  Ew  parte  Matrie;  9  Bast,  493, 493.  In  Fowler 
V.  Padget,  the  ooort  decided  that  the  word  or  in  the  statute  mast  be  constmed  tmdi  aad 
therefore  that  the  departure  must  be  with  the  intention  to  delay  creditors,  and  a  creditor 
must  be  actually  delayed.  The  same  construction  was  adopted  in  Barnard  y.  Yaugban, 
8  Term,  149,  see  Cullen,  34.  But  in  later  cases  the  correctness  of  that  oonstroetion 
has  been  denied,  and  it  has  been  determined  that  the  departure  voith  inteni  to  delay  er^ 
ditors  is  an  act  of  bankruptcy,  though  no  creditor  is  actually  thereby  delayed.  The 
words  of  the  statute  **  to  tne  intent  or  whereby  his  creditors  9kall  or  may  be  delealed, 
&c.,*'  are  (it  is  said)  to  be  read  **  to  the  intent  his  creditors  Aali  or  whereby  they  may 
be  defeated,  &c."  9  East,  487,  Robertson  ▼.  Liddeli ;  5  Esp.  141,  Hammond  t. 
Hineks.} 

II  However  it  had  been  settled  before  the  new  act,  that  unless  the 
departure  was  with  intent  to  delay  creditors,  it  did  not  constitute  an  act 
of  bankruptcy,  although  creditors  were  in  fact  delayed  by  it ;  and  in 
one  of  these  cases  (7  Term  R.  516,)  Lawrence,  J.,  reconcUed  the  cases 
of  Woodier,  and  Raikes  v.  Poreau,  with  this  doctrine,  since  though  it 
was  not  the  immediate  object  of  the  parties  in  those  cases  to  delay  their 
creditors  by  going  abroad,  yet  as  that  must  be  the  necessary  conse- 
quence of  such  an  act,  it  would  be  evidence  of  their  intending  to  delay 
them. 

Fowler  y.  Padget,  7  Term  R.  509  $  Ex  parte  Mutrie,  5  Yes.  576 ;  Ex  parte  Osborne, 
1  Ves.  &  Bea.  177;  Warner  ▼.  Barber,  1  Holt,  175;  and  see  Ramsbottom  t.  Lemii 
1  Camp.  979 ;  Holioyd  ▼«  Whitehead,  3  Camp.  530. 
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And  it  had  also  been  settled,  that  if  the  act  was  done  with  the  inteilt 
to  delay,  it  was  not  necessary  that  delay  to  a  creditor  should  actually 
take  place. 

Robertson  y.  Liddell,  9  East,  487. 

And  accordingly,  in  the  new  act,  the  words,  "  or  whereby  creditors 
may  be  defeated  or  delayed,"  are  omitted.  || 

[But  a  trader  going  abroad,  to  avoid  performing  a  duty,  will  not  there- 
fore be  a  bankrupt ;  as  if  it  be  to  avoid  an  arrest  upon  an  excommiini' 
cata  capiendo^  or  the  service  of  process  to  enforce  a  decree  in  Chancery, 
unless  it  be  a  decree  for  the  payment  of  money :  but  if  creditors,  by  such 
absence,  are  delayed  and  defrauded,  it  then  becomes,  an  act  of  bank- 
ruptcy, according  to  the  principle  of  Woodier's  case  and  that  above 
refered  to.     ||  But  see  suprdu  \\ 

Co.  Bankrupt  Laws,  93 ;]  ||  Eden,  B.  L.  15 ;  and  see  3  Stark.  Ca.  151.  || 

II  The  word  realm,  means  nothing  more  than  the  extent  of  the  juris- 
diction of  the  courts  of  England :  for  if  a  trader  leave  this  country  and 
go  to  Ireland,  with  intent  to  delay  his  creditors,  it  will  be  an  act  of  bank- 
ruptcy within  this  clause ;  and  if  a  trader  residing  in  Ireland,  or  else- 
where, come  to  this  country  upon  some  temporary  business,  and  again 
quit  it  to  avoid  being  arrested  by  a  creditor,  it  is  a  departing  this  reabn 
within  flie  meaning  of  the  statute,  although  the  trader  is  returning  to  his 
own  home. 

Williams  ▼.  Nnnn,  I  Taunt.  270;  and  see  Windham  ▼.  Paterson,  4  Camp.  289 ;  Ex 
fmie  Osborne,  Rose,  387. 

But  where  a  trader  having  business  both  in  England  and  Spain,  goes 
to  the  latter  country  to  look  after  his  concerns,  his  departure  is  not  an 
act  of  bankruptcy,  though  his  creditors  are  delayed ;  but  if  he  is  actuated 
also  by  the  fear  of  arrest,  then  it  is  otherwise. 

Warner  v.  Barber,  1  Holt's  Ca.  176. 

0.  Or,  beinf^  out  of  the  realm,  shall  remain  abroad.  ||  Before  the 
late  act,  it  had  been  laid  down,  that  [though  a  trader  depart  the  realm 
in  good  circumstances,  yet  if  he  run  in  debt,  and  defer  his  return  in 
order  to  avoid  arrests,  this  is  tantamount  to  his  departing  in  order  to 
defraud  his  creditors. 

Vis.  Abr.  tit  Creditor  and  Bankrupt^  59.]    ^ 

0  And  Lord  Ellenborough  had  held  that  a  person  remaining  abroad 
to  delay  his  creditors,  committed  an  act  of  bankruptcy,  under  the  words, 
**  otherwise  absent  himself,'^  in  the  statute  1  Jac.  1,  c.  15 ;  but  this  deci- 
sion would  seem  to  be  inconsistent  with  the  principle,  that  the  act  of 
bankruptcy  must  be  committed  in  England.  The  above  additional 
words  were  therefore  introduced  into  the  act,  in  order  to  make  the 
remaining  abroad  with  intent  to  delay  the  creditors,  a  clear  act  of  bank- 
ruptcy, though  the  original  departure  might  not  be  with  that  intent,  (a) 

Windham  ▼.  PateiBon,  4  Camp.  R.  286.  (a)  It  will  now,  therefore,  be  annecessary 
tb  eonstder  how  far  letters  written  by  the  banknipt  abroad  are  evidence  of  his  object  in 
^partinf.    See  Rawso*  ▼.  Haigh,  3  Bing.  99. 

3.  Or  depart  from  his  dwelling-house.  This  also  may  or  may  not 
be  Gin  act  of  baiUanptcy,  according  to  the  motive  by  which  the  trader  is 
inflnenced. 

40.  4, e.  16^,(9. 
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^  If  it  is  done  with  the  intent  to  delay  a  creditor,  it  is  an  act  of  bank- 
mptcy ;  and  this  whether  he  be  actusilly  delayed  or  not 

Robertson  y.  Lidde]l,  9  East,  487.  ^  A  debtor's  concealing  himself,  and  being  denied 
to  his  creditors,  if  he  did  not  thereby  prevent  the  service  of  process,  it  is  not  an  aet  of 
bankruptcy.    Barnes  y.  Billington,  1  Wash.  C.  C.  R.  29 ;  4  Day,  81  note.gf 

If  not  done  with  this  intent,  it  is  not  an  act  of  bankruptcy,  though 
delay  be  actually  occasioned  by  it 

Fpwler  Y.  Padgett,  7  Term  R.  509 ;  Ex  parte  Osborne,  2  Yes.  &  B.  177. 

If  the  trader  leaves  his  house  without  making  arrangement  for  con- 
tinuing his  business,  and  under  such  circumstances  that  his  establidi- 
ment  must  necessarily  be  broken  up,  his  intent  to  delay  his  ereditois 
may  be  inferred. 

Hplroyd  v.^  Whitehead,  3  Camp.  530. 

The  absence  must  be  voluntary,  and  not  occasioned  by  an  arrest  It 
must  be  to  avoid  a  debt,  and  not  merely  to  avoid  performing  a  duty: 
therefore,  if  the  trader  depart  to  avoid  an  attachment  for  non-delivery  of 
goods  according  to  an  award,  it  is  not  an  act  of  bankruptcy ;  but  it  is 
otherwise  if  the  attachment  be  for  non-payment  of  money. 

Co.  B.  L.  99;  Lingood  ▼.  Eade,  1  Atk.  196. 

If  a  trader  depart  his  house  to  avoid  an  arrest,  knowing  a  writ  to  be 
out  against  l^m,  this  is  an  act  of  bankruptcy,  though  he  have  an  erro- 
neous idea  that  the  officer  has  the  writ  with  him. 

Ex  parte  Bamford,  15  Yes.  449 ;  and  see  1  Maole  &  S.  676. 

The  length  of  absence  is  immaterial,  the  act  of  bankruptcy  being  opm- 
mitted  the  moment  the  trader  leaves  his  house. 

Holroyd  y.  Gwynne,  2  Taunt.  176;  Spenoer  v.  Billing,  3  Camp.  319;  Ex  park 
Gardner,  1  Yes.  &  Bea.  45. 

A  departure  from  a  temporary  abode,  where  the  trader  carries  on  his 
business,  if  with  intent  to  delay  creditors,  is  an  act  of  bankruptcy. 

Bigg  T.  Spoonei,  2  Esp.  651 ;  Yincent  v.  Prater,  4  Taunt  604;  Spenoer  v.  Billing, 
1  Camp.  310 ;  Holroyd  y.  Gwynne,  2  Taunt.  176. 

The  question  of  the  trader's  intention  in  leaving  his  dwelling-house  is 
a  question  of  fact  for  the  jury. 

Capper  y.  Desanges,  3  Moo.  4. 

Where  two  partners  left  their  house,  avowedly  for  the  purpose  of  get- 
ting two  bills  discounted,  it  was  left  to  the  jury  whether  this  was  their 
real  object,  or  whether  they  departed  with  intent  to  delay  their  creditors, 
and  the  jury  having  found  the  latter,  the  court  refused  to  disturb  the 
verdict 

Deffle  T.  Desanges,  8  Taunt  671. 

Where  a  trader,  on  hearing  that  a  creditor  had  called  for  money,  left 
a  message  for  him,  that  he  could  not  square,  and  would  not  let  him  have  it, 
and  that  he  should  go  out  of  the  way,  and  not  return  till  dinner-time,  and 
he  accordingly  did  so,  and  the  creditor  called  and  received  the  message, 
but  did  not  call  at  dinner-time  when  the  trader  was  at  home,  the  jury 
having  found  that  this  was  not  an  absenting  to  delay  a  creditor^  the 
court  thought  their  determination  right 

Yincent  y.  Prater,  4  Taunt  603. 

And  so  also  in  a  case  where  the  jury  found  a  similar  verdict  on  an 
alleged  act  of  bankruptcy,  in  the  trader's  going  away  from  his  house^ 
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on  occasion  of  a  meeting  of  creditors,  in  order  to  avoid  irritation  and 
harsh  language. 

Vincent  ▼.  Prater,  4  Taunt  603.g 

[The  bankrupt's  declaration  of  his  fears  of  being  arrested,  or  of  his 
bad  circumstances,  is  not  evidence  of  a  bankruptcy,  unless  where  it  is 
concomitant  with  facts,  such  as  removing  his  goods,  books,  &c.,  or  where 
the  bankrupt  himself  contests  the  commission. 

Ambroee  ▼.  Clendon,  Ca.  temp.  Hardw.  267 ;  Cockran  ▼.  Love,  at  Ni.  Pri.  wr.  Lord 
Kenyon,  3d  June,  1790.  QVide  post^  as  to  the  new  act  of  bankruptcy  by  declaration 
of  ui8olTency.|] 

l^Or  otherwise  absent  himself.^  [Mseniing  himself j  may  become 
an  act  of  bankruptcy  or  not,  from  the  intention  of  the  party :  if  it  be 
done  with  a  view  of  defrauding  or  even  delaying  his  creditors,  and  the 
absence  be  but  for  a  single  day,  it  will  be  an  act  of  bankruptcy;  and  his 
very  absenting  himself  is  sufficient  primd  facie  evidence  of  an  intent 
to  defraud  or  delay  his  creditors :  bat  it  must  be  voluntary,  and  not  by 
means  of  an  arrest 

I  Salk.  110 ;  I  Burr.  484 ;  Hall's  case,  3  Stra.  809.  0  ^  <^*  ^^'e.  16,  $  3,  re-enacting 
the  proTiaion  of  15  Eliz.  c.  7,  $  1 ;  1  Jac.  1,  c  15,  $  8.||    Green,  53. 

II  Thus  where  the  trader  admitted  creditors  repeatedly  into  his  house, 
and  saw  them,  but  on  their  asking  for  money,  went  out,  under  pretence 
of  getting  it,  and  never  returned,  and  it  appeared  he  went  either  to  the 
billiard-room  or  the  tavern,  this  was  held  an  act  of  bankruptcy,  for 
though  the  original  departure  might  be  refened  to  the  object  of  getting 
the  money,  the  stajTing  away  afterwards  was  absenting  himself  with  in- 
tent to  delay  creditors. 

Bigg  Y.  Spooner,  2  Esp.  651 

So  where  a  trader  having  a  counting-house  in  town,  and  a  dwelling- 
house  in  the  country,  left  the  former  on  Friday,  and  took  his  books  wiSi 
him  10  his  country-house,  which  he  finally  left  on  the  Tuesday  follow- 
ing, the  Court  of  Common  Pleas  held,  that  having  left  his  counting- 
house  without  the  animus  revertendi,  he  had  committed  a  complete  act 
of  bankruptcy  from  the  time  of  his  departure. 

Jndbe  ▼.  Da  Cosaer,  1  New  R.  234. 

So  where  a  trader,  on  being  arrested,  .escaped  from  the  officer,  and 
took  reftige  in  another  man's  house,  and  remained  there  till  dark,  de- 
claring that  he  did  it  to  avoid  other  creditors,  this  was  held  an  absenting 
himself  within  the  meaning  of  the  statute. 

Bayly  ▼.  Schofield,  1  Maule  &  S.  338 ;  and  see  Chenoweth  t.  Hay,  lb.  676. 

But  where  the  trader  being  informed  by  the  attorney  of  the  petition- 
ing creditors,  that  he  had  delivered  a  warrant  to  a  sheriflf's  officer  to 
arrest  him,  and  the  attorney  advised  him  to  repair  to  his  office  to  avoid 
a  public  arrest,  which  the  trader  did,  and  remained  there  a  considerable 
time,  this  was  held  not  to  be  an  act  of  bankruptcy ;  since  the  bankrupt 
did  not  keep  out  of  the  way  to  avoid  the  arrest,  but  only  to  avoid  its 
being  done  in  a  public  manner. 

Mills  Y.  Elton,  3  Price  R.  143. 

This  clause  is  not  necessarily  confined  to  an  absenting  from  the  dwell- 
ing-house, or  indeed  any  particular  place,  but  extends  to  any  evasion  of 
a  creditor  in  any  place :  therefore,  leaving  the  Royal  Exchange,  (which 
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the  trader  frequented)  at  the  approach  of  a  creditor ;  breaking  an  ap- 
pointment widi  a  creditor  to  meet  him  there ;  the  proprietor  of  a  theatre 
retiring  behind  the  scenes^  to  avoid  a  sheriff's  officer,  giving  orders 
to  be  denied  to  him ;  have  been  held  acts  of  bankruptcy  within  this 
clause. 
Gimmingrham  v.  Laing,  8  Maifih.  R.  S36. 

But  a  mere  single  breach  of  an  appointment  to  meet  a  creditor  is  not 
an  act  of  bankruptcy. 

Tncker  ▼.  Jones,  3  Bing.  2.] 

•    II  Or  begin  to  keep  honse.^    If  a  man  keeps  his  house  for  a  long  time, 
this  does  not  immediately  make  him  a  bankrupt ;  but  if  he  conceals 
himself  within  his  house  but  for  a  day,  or  hour,  to  delay  or  defraud  his 
creditors  he  is  a  bankrupt. 
Palm.  325 ;  1  Salk.  110.    [|  See  Deacon,  eh.  3,  $  2.g 

If  there  be  a  process  out  against  a  merchant,  who  thereupon  keeps 
house  to  save  himself  from  an  arrest,  and  after  goes  out  to  market,  and 
other  places,  but  hearing  of  a  new  process,  keeps  house  again,  and  after 
goes  at  large ;  per  cur,j  he  is  no  bankrupt,  because,  though  the  keeping 
house  is  an  act  of  bankruptcy  for  which  a  commission  might  have  issued 
at  that  time,  yet  by  his  going  abroad  it  is  purged :  and  though  the  sta- 
tute makes  the  keeping  house  an  act  of  bankruptcy,  yet  it  must  be  un- 
derstood of  a  keeping  in  order  to  conceal  himself. 

Cro.  EKa.  13;  Godb.  25. 

But  if  A  Gonmiits  a  plain  act  of  bankruptcy,  as  keeping  house,  &c, 
though  he  after  goes  abroad,  and  is  a  great  dealer,  yet  that  will  not 
purge  such  act  of  bankruptcy,  but  he  will  still  remain  a  bankrupt^-  but 
if  the  act  was  not  plain,  but  doubtful,  then  going  abroad,  and  dealing, 
&c,  will  be  an  evidence  to  explain  the  intent  of  the  first  act ;  for  if  it 
was  not  done  to  defraud  creditors,  and  keep  out  of  the  way,  it  will  not 
be  an  act  of  bankruptcy  within  the  statute.  Also,  if  after  a  plain  ad 
of  bankruptcy,  he  pays  off,  or  compounds  with  all  his  creditors,  he  is 
become  a  new  man. 

Hopkins  ▼.  Ellis,  1  Salk.  110,  p.  6.  [Oolkett  y.  Fxeeman,  2  Term  R.  59,  S.  P.  A 
plain,  unequiyocal  act  of  bankruptcy  cannot  be  purged  or  explained  by  aubseqoent  cir>- 
cmnBtaBftees.  Ibid.]     |)  Muddow  y.  May,  1  Taont.  479 ;  Wood  ▼.  Thwaites,  3  Eapia, 

244.1 

[Although  the  statute  of  Eliz.  mentions  ^the  beginning  to  keep  house 
to  defraud  creditors"  as  an  act  of  bankruptcy,  yet  the  construction  which 
it  hath  obtained  is,  that  there  must  be  an  actual  denial  to  some  one  cre- 
ditor, with  intent  to  defraud  or  hinder  such  creditor,  in  order  to  constitote 
the  act;  that  the  debtor's  keeping  house  "with  that  intent,"  or  giving 
general  orders  to  a  servant  to  dfiny  him  to  creditors,  without  an  actual 
denial  to  some  creditor  who  hath  a  debt  at  that  time  due,  will  not  be 
sufficient 

Garret  t.  Moale,  5  Term  R.  575 ;  Hawkes  y.  Saunders,  Trin.  24  6.  3,  B.  R.  Coi 
Bankmpt  Laws,  94 ;  7  Vin.  Abr.  6,  pi.  14.  ||  But  it  is  now  settled  that  the  actual  denial 
to  a  creditor  is  only  evidence  of  the  intent  of  the  trader  in  beginning  to  keep  honse,  aad 
that  the  intent  may  be  proved  by  other  evidence;  and  that  if  tlie  trader  has  sivena 
general  order  to  deny  with  such  intent,  an  actual  denial  need  not  be  proved.  Robertsoa 
T.  LnMell,  9  Kast,  487;  14  Ves.  86;  Bayley  v.  Schofield,  1  Manle&S.  338;  Lloyd  v. 
Ileaillieole^2BreilfcBinf.  388;  Harvey  T.Ramsbottom,  t  Bam.  &  C.  65;  Mr 
1¥fate,  3  Yes.  Jc  Bea.  129.g 
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A  denial  to  a  creditor  coming  at  an  unseasonable  hour,  or  a  denial  in 
case  of  sickness,  or  being  engaged  in  company  or  business,  is  not  an  act 
of  bankruptcy. 

Ball.  Ni.  Pri.  39 ;  1  Atk.  303.] 

II  So  also  a  denial  on  a  Sunday,  or  when  the  trader  is  at  dinner. 

Ex  parte  Preston,  1  Rose,  21 ;  Ex  parte  Hall,  1  Atk.  301 ;  Smith  ▼.  Currie,  3  Camp. 
349;  Shaw  v.  Thompson,  1  Holt,  159. 

But  where  a  trader  gave  a  general  order  to  be  denied  as  not  at  home, 
and  was  so  denied  by  his  servant  to  a  creditor,  although  .the  trader  was 
ill  and  incapableof  transacting  business,  yet  a  jury  having  found  that 
he  had  committed  an  act  of  bankruptcy,  the  court  refused  to  disturb  the 
verdict ;  saying  that  the  creditor  ought  to  have  been  told  that  he  was  at 
home,  but  ill. 

Lazarus  t.  Waithman,  5  Moo.  363. 

It  has  been  held  that  a  denial  to  a  creditor,  merely  demanding  his 
debt,  and  not  asking  to  see  the  trader,  is  not  evidence  of  beginning  to 
keep  house ;  but  this  case  has  been  doubted.  ' 

Dadley  t.  Vanghan,  1  Camp.  371 ;  Eden^s  B.  L.  33 ;  and  see  1  Deacon.  56. 

A  denial  to  a  creditor,  unless  previously  directed  by  the  trader,  is  not 
an  act  of  bankruptcy,  although  he  afterwards  assent  to  it 
Ex  parte  Forster,  17  Yes.  416;  1  Rose,  50.   See  1  Moo.  &  Malk.  458. 

It  is  no  objection  to  this  act  of  bankruptcy,  that  at  the  time  of  the 
denial  the  trader  was  seen  by  the  creditor. 

Ex  parte  Bamford,  15  Yes.  451. 

A  denial  at  a  friend's  house  may  be  an  act  of  bankruptcy. 
1  Maule  &  S.  338 ;  1  Ry.  &  Moo.  58.|| 

It  hath  been  holden,(a)  that  a  denial  to  a  person  coming  on  behalf  of 

a  creditor  to  demand  the  debt,  will  not  be  within  the  statute.    But  it  ia 

certain,  that,  in  practice,  a  denial  to  the  clerk  of  a  holder  of  a  bill  or  note, 

is  considered  as  such  evidence  of  keeping  house  as  to  make  it  an  act  of 

bankruptcy. 

(a)  Barrow  ▼.  Foster,  ear.  Ld.  Camden,  Norwich  S.  A.  1765;  Bromley  ▼.  Mnndee, 
Bull  Ni.  Pri.  39;  Colkett  y.  Falch,  Co.  Bankrupt  Laws,  99.  ^Ex  parte  Bamfoid, 
IS  Yea.  449.11 

\\  Closing  the  doors  and  shutters  of  a  banking-house  has  been  held  a 
^beginning  to  keep  house,''  although  the  banker  did  not  reside  at  the 
banking-house. 

Cnmming  v.  Baily,  6  Bing.  363.    Sed  Tide  19  Yes.  543.|| 

Whether  a  denial  in  consequence  of  a  preconcerted  agreement  be- 
tween the  debtor  and  his  creditors  shall  be  an  act  of  bankruptcy,  was 
formerly  doubted :  but  it  seems  now  to  be  settled,  that  if  the  denial  be 
to  any  of  the  creditors  privy  to  such  agreement,  it  is  fraudulent,  and  not 
a  good  act  of  bankruptcy :  secUs  if  to  a  creditor  not  acquainted  with  the 
agreement. 

Hooper  v.  Smith,  1  Black.  R.  441 ;  Bull.  Ni.  Pri.  39 ;  Allen  ▼.  Hartley,  M.  25  G.3, 
B.  R«  Co.  Bankrupt  Laws,  7 ;  Cawley  v.  Hopkins,  London  Sittings  after  Mich.  Term, 
1785;  tor.  BuUer,  J.,  Ibid.  102.  ||  Bamford  v.  Baron,  2  Term  R.  594;  Tappenden  t. 
Burgess,  4  East,  230.|| 

II  And  a  commission  fomided  on  a  concerted  act  of  bankruptcy,  or 
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.   >^  K^y^  ^3^"t  the  instance  of  the  bankrupt,  will  be  superseded,  although 
Yfrt.f'^v^    ^^Lined  his  certificate. 
K  ?fv?^-  "^'loule,  14  Ves.  602.    Ex  parte  Binmer,  1  Madd.  350. 
^  ^      ^"^cxction  has  been  taken  between  a  commission  founded  on  a  con- 
^^.     !^^^"t  of  bankruptcy,  and  a  commission  issued  at  the  desire  of  the 
\i^xy^  ^^t,  but  founded  on  a  bond  fide  act  of  bankruptcy. 
S\v««?  >^  WUliams,  1  Ryan  &  M.  19. 
Tu%  "former  has  been  held  invalid  at  law,  since  a  concerted  acloI^wA- 
Tuvy^y  is  in  fact  no  act  of  bankruptcy,  but  the  latter  has  been  held  to  be 
valid  at  law.    And  in  one  case  the  Vice-Chancellor  refused  to  superaeJie 
a  commission  in  equity,  on  the  <  ground  of  its  issuing  at  the  request  of  the 
bankrupt.    This  decision  was,  however,  reversed  on  appeal,  \s^  \\ft 
Lord  Chancellor. 

ExparU  Staff,  Back's  B.  C.  349,  431. 

And  in  a  subsequent  case  it  was  settled  as  an  invariable  rule  that  do 
commission,  though  good  at  law,  should  be  permitted  to  stand  \r\flidki 
was  issued  at  the  solicitation  of  the  bankrupt. 

Ex  parte  Grant,  1  Glyn  &  J.  B.  C.  17 ;  but  see  6  6. 4,  c.  16,  $  7,  as  to  th«  wm  yX 
of  bankruptcy  by  declaration  of  insolvency. 

It  is  no  objection  to  an  act  of  bankruptcy,  that  the  bankrupt  mtba  ^- 
vised  to  commit  it  by  a  friend. 

Roberts  v.  Teasdale,  Peake's  Ca.  37. 

Although  the  petitioning  creditor  himself  may  not  be  privy  to  a  con- 
certed denial  by  the  trader,  on  the  petitioning  creditor  calling,  yel  >i  \X 
has  been  arranged  by  the  attomey  for  the  petitioning  creditor,  who  is 
also  attorney  for  the  bankrupt,  it  is  fraudulent,  and  will  not  constLtiaSi& 
an  act  of  bankruptcy. 

Proeser  ▼.  Smith,  Holt,  Ni.  Pri.  Oa.  443.0 

\\0r  suffer  himself  to  be  arrested  for  a  debt  not  due.  This,  which 
was  constituted  an  act  of  bankruptcy  by  13  Eliz.  c.  7,  §  1,  and  1  X«&.\, 
c.  15,  §  2,  is  re-enacted  by  6  G.  4,  c.  16,  §  3.|| 

II  Or  yield  himself  to  prison,  ||  Yielding  himself  to  prisott^  \a  \o 
be  intended  a  voluntary  yielding  for  debt ;  and  if  a  person  capable  of 
paying,  will,  notwithstanding,  from  fraudulent  motives,  voluntaxiLy  %Q 
to  prison,  it  is  an  act  of  bankruptcy. 

Billing.  95 ;  Good.  35.     ||  This  is  re^nacted  6  G.  4,  c.  16,  §  3.| 

B  was  arrested  for  28/.,  And  though  he  had  money  sufficient  to  pay 
the  debt,  yet  chose  rather  to  go  to  prison,  in  order,  as  he  declaied,  \o 
force  his  creditors  to  come  to  a  composition.    The  Lord  Chancellor  said, 
this  is  an  act  of  bankruptcy  within  1  Jac.  1,  though  without  sucK  intent^ 
yielding  himself  to  prison  was  no  act  of  bankruptcy,  unless  be  lay  there 
two  months ;  otherwise  where  the  party  procures  himself  to  be  anestied 
on  a  sham  debt,  for  that  by  the  statute  of  Elizabeth  is  imraediately  an 
€U^t  of  bankruptcy. 

Ex  parte  Barton,  Yin.  tit  Creditor  and  Banknq>t^  63. 

II  Or  suffer  himself  to  be  outlawed.  \\  If  a  man  permit  himself  to  \>e 
outlawed  to  the  intent  or  purpose  to  defraud  his  creditors  of  a.  just  debt, 
it  is  one  of  the  causes  of  bankruptcy ;  so  that  on  a  special  verdict,  ii  a 
jury  find  that  he  was  outlawed^  and  do  not  find  that  it  was  in^  yh€gt£iiem 
creditorum,  this  is  not  a  sufficient  finding  to  make  him    &   bankrupt 
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because  the  intent  of  the  statute  was,  that  it  must  be  such  an  outlawry 
as  the  debtor  permits  by  keeping  out  of  the  way  to  defraud  his  creditors. 

BraiifoTdd'a  case,  I  Keb.  II;  [9  Sid.  69, 1 14, 176,  S.  C.  ;1  1  Lev.  13,  S.  0.  |See 
6  G.  4,  c.  16,  $  3 ;]  [Ld.  C.  B.  Comyns  aaith,  that  if  the  outlawry  be  reveraed  before 
the  commission  issues,  or  for  default  of  proclamation  after  the  commission,  it  shall  not 
be  an  act  of  bankruptcy.  Com.  Dig.  tit.  Bankrupi,  c.  4.  But  qu,  of  this  opinion?  for 
it  rests  merely  on  the  great  authority  of  that  writer ;  and  if  the  outlawry  were  originally 
fraudulent,  and  intended  to  defraud  or  delay  creditors,  it  seemeth  that  no  subsequent 
•rent  would  be  sufficient  to  purge  the  fraud,  and  prevent  the  effect  of  the  bankrupt  acts.] 

[An  outlawry  in  Ireland  doth  not  make  one  a  bankrupt ;  but  in  the 
county  palatine  of  Durham  it  doth. 

Com.  Dig.  tit.  Bankrupt^  (fi)^^'^  ^o*  Bankrupt  Laws,  103.] 

11  Or  procure  himself  to  be  arrested.     This  was  made  an  act  of  bank- 
ruptcy by  1  Jac.  1,  c.  15,  §  2,  and  is  re-enacted  by  6  6.  4,  c.  16,  §  3.    It 
is  obvious,  that  under  this  head,  it  is  unimportant  whether  the  debt  be  a 
just  debt  or  not. 
li  Nelms  Y.  Pugh,  1  Murph.  149 ;  Clarke  ▼.  Ray,  1  Har.  &  Johns.  326.  f/ 

Or  procure  his  goods j  money y  or  chattels  to  be  attached,  sequestered^ 
or  taken  in  execution.  || 

Willingly  or  fraudulently  procuring  his  goods  to  be  attached  or 
sequestered^  is  declared  to  be  an  act  of  bankruptcy,  for  it  is  a  plain  and 
direct  endeavour  to  disappoint  his  creditors  of  their  security.  But  an 
attachment  out  of  a  court  for  default  or  laches  is  not  an  act  of  bank- 
ruptcy ;  nor  if  A  has  a  rectory  impropriate,  and  the  tithes  are  seques- 
tered for  not  repairing  the  chancel,  will  he  thereby  become  a  bankrupt 
The  attachment  here  meant,  and  which  the  legislature  had  in  view,  is 
that  sort  of  attachment  by  which  suits  are  commenced,  as  in  London 
and  other  towns  where  that  species  of  process  is  used ;  therefore  a 
fraudulent  judgment  and  execution  sued  thereupon,  was  held  not  to  be 
procuring  goods  to  be  attached  within  the  words  of  this  act  {a) 

2  Black.  Com.  478 ;  1  Com.  Dig.  533 ;  Clavey  ▼.  Haley,  Cowp.  497 ;  Hannan  ▼. 
Spottiswood,  M.  13  G.  3,  B.  R.  Co.  Bankrupt  Laws,  122.  ||  (a)  But  the  words  of  the 
late  act  above  supply  this  defect.) 

6  G.  4,  c.  16,  §  3.  II"  Or  make  or  cause  to  be  made,  either  within 
the  united  realm  or  elsetohere,  any  fraudulent  grant  or  conveyance 
of  any  of  his  lands,  tenements,  goods,  or  chattels;  or  make  or  cause  to 
be  made  any  fraudulent  surrender  of  his  copyhold  lands  or  tenements ; 
or  make  or  cause  to  be  made  any  fraudulent  gift,  delivery,  or  transfer 
of  any  of  his  goods  or  chattels." 

^The  term  '*  conveyance,"  in  the  bankrapt  laws  of  the  United  States,  means  an  in? 
stroment  ander  seal.    Livermore  t.  Bagley,  3  Mass.  487.  f/ 

The  words  above,  from  the  new  act,  are  much  more  extensive  than 
those  of  the  old  statute.  The  first  clause  (which  was  to  be  found  in  the 
statute  of  1  Jac.  1,  c.  15)  is  extended  to  deeds  executed  out  of  the  realm, 
which  had  been  held  not  to  constitute  an  act  of  bankruptcy.  (A)  The 
second  clause  as  to  copyholds,  which  is  new,  is  introduced  in  conse- 
quence of  Lord  Thurlow's  decision,  (c)  that  as  copyholds  could  not  be 
token  in  execution  for  debt,  a  surrender  of  them  could  not  have  the 
effect  of  delaying  creditors,  and  was  therefore  not  within  the  statute 
1  Jac.  1,  c.  15.  The  last  clause,  which  is  entirely  new,  is  intended  to 
embrace  all  such  fraudulent  deliveries  of  personal  property,  in  preference 
of  particular  creditors,  to  the  delay  or  defeat  of  the  creditors  in  general, 
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as  were  formerly  void  as  fraudulent  preferences,  but  which  did  not  con- 
stitute acts  of  bankruptcy,  not  filling  within  the  language  of  the  statutes. 
The  facts,  therefore,  which  formerly  constituted  a  fraudulent  preference, 
will  now  probably  be  held  to  amount  in  all  cases  to  an  act  of  bank- 
ruptcy under  this  clause.  It  has  been  found  convenient,  however,  to 
class  the  modem  cases  on  this  subject  with  the  old  cases  as  to  fraudu- 
lent preference,  posty  p.  732,  733,  to  which  the  reader  is  referred. 

(&)Diok.  533;  6TenD  R.  530;  and  see  Cowp.398;  1  Rose,  150.  (e)&  Mrfe 
Cockshott,  3  Bro.  C.  C.  50S ;  Co.  B.  L.  163.| 

[Making  any  fraudulent  grant  or  conveyance  of  his  lands  and 
tenementSy  goods  or  chattels,  A  fraudulent  grant,  to  come  within  the 
meaning  of  this  statute,  ||  1  Jac.  1,  c.  15,  §  2,||  must  be  by  deed;  there- 
fore a  fraudulent  sale  of  goods,  not  by  deed,  is  no  act  of  bankruptcy  in 
itself:  but  being  a  scheme  concerted  at  the  eve  of  a  bankruptcy,  to  cheat 
innocent  persons,  in  order  to  secure  particular  creditors,  it  is  such  a  firaud 
as  shall  render  the  sale  void. 

Martin  t.  Pewtress,  4  Burr.  2478.  ||  But  under  the  latter  clause  above  from  the  6  G. 
4,  c.  16,  $  3,  such  fraudulent  sale,  though  not  by  deed,  is  now  an  act  of  bankruptcy,  and 
not  merely  a  fraudulent  preference.    See  pott,  p.  732,  733.  || 

A  trader,  before  he  becomes  a  bankrupt,  may  prefer  one  creditor  to 
another,  and  may  pay  him  his  debt ;  or  may  make  him  a  mortgage, 
with  possession  delivered ;  or  may  assign  part  of  his  effects :  but  a 
preference  of  one  creditor  to  the  rest,  by  conveying  by  deed  all  his 
effects  to  him,  or  so  much  of  his  stock  in  trade  as  to  disable  him  from 
being  a  trader,  is  a  fraud  upon  the  whole  bankrupt  law,  and  an  act  of 
bankruptcy. 

Worsely  y.  De  Mattos,  1  Burr.  467 ;  WUson  ▼.  Day,  2  Burr.  827 ;  Batcher  ▼.  JSuto, 
Dougrl.  262.  ^d  it  makes  no  difierenoe  whether  the  assignment  be  to  indemnify  a 
surety,  or  for  a  present  debt.  Hassel  ▼.  Simpson,  Hil.  24  G.  3,  1784,  B.  R.;  Co. 
Bankrupt  Laws,  106;  |  Newton  r.  Chantler,  7  East,  138.  | 

An  assignment  of  all  a  trader^s  effects  for  the  benefit  of  all  the  credit- 
ors, had  been  holden  an  act  of  bankruptcy,(a)  unless  they  all  assent  to 
the  deed.  But  in  such  case,(6)  it  is  not  permitted  to  those  who  execate 
the  deed  to  set  it  up  as  an  act  of  bankruptcy. 

Kettle  T.  Hammond,  Sittings  afler  Hil.  7  6.  3 ;  Co.  Bankrupt  Laws,  108;]  |  Eek- 
hardt  v.  Wilson,  8  Term  R.  140.  (a)  This  doctrine  rests  on  the  ground  that  tlie  tnd«r 
thereby  deprives  himself  of  the  means  of  carrying  on  trade,  and  vests  his  prDperty  in 
persons  of  his  own  choice,  instead  of  trustees  chosen  by  the  creditors,  and  under  the 
control  of  the  great  seal.  It  has,  however,  been  repeatedly  disapproved.  16  Tes. 
148 ;  17  Ves.  198 ;  Mont  Dig.  |  (b)  Bamford  v.  Baron,  cited  in  1  Term  R.  594.  |  See 
9  Bam.  &  C.  310.  | 

II  Nor  can  this  be  done  by  those  who  are  privy  to  it  or  act  under  it 

ExparU  Cawkwell,  1  Rose,  313 ;  Back  v.  Gooch,  1  Holt,  R.  13 ;  4  Camp.  839,8.  C. 
Ex  parte  Shaw,  1  Madd.  R.  698;  and  see  Back's  C.  104,  426. 

But  this  estoppel  does  not  apply  to  the  assignees,  who  are  merely 
trustees  for  the  creditors,  but  only  to  the  petitioning  creditor  who  origi- 
nates the  commission ;  and  therefore,  if  the  latter  has  never  consented 
to  the  deed,  it  is  no  objection  to  the  assigifiees'  title  to  recover  the  bank- 
rupt's estate,  that  three  of  them  were  creditors  who  signed  the  deed. 

Tappenden  v.  Burgess,  4  East,  230;  and  see  1  Stark.  R.  262. 

But  if  the  petitioning  creditor  has  signed  the  deed>  the  assignees 
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cannot  set  it  iip  as  an  act  of  bankruptcy,  although  the  petitioning  creditor 
is  not  one  of  the  assignees. 

Tope  T.  Hockiny  7  Bam.  &.  C.  101. 

And  such  a  deed  is  equally  an  act  of  bankruptcy,  though  it  contain  a 
proviso,  that  it  shall  be  void  if  a  certain  amount  of  creditors  shall  not 
execute  in  a  given  time ;  or  if  the  trustees  should  avoid  it ;  or  if  a  com- 
mission of  bankruptcy  should  issue  in  a  certain  time. 

4  East,  330;  Dutton  y.  Morrison,  17  Ves.  193. 

But  where  the  deed  was  intended  for  execution  by  three  persons,  and 
was  incapable  of  operation  unless  executed  'by  all,  the  court  held,  that 
being  executed  only  by  one,  it  could  not  be  considered  as  an  act  of  bank- 
ruptcy. 

4  East,  230;  Dutton  t.  Morrison,  17  Ves.  193. 

And  a  deed  of  assignment  without  .stamp  cannot  be  an  act  of  bank- 
ruptcy, since  it  is  invalid. 

Whitwell  ▼.  Dimsdale,  Peake's  Ga.  167. 

And  by  §  4,  of  the  6  G.  4,  c.  16,  it  is  enacted,  that  where  any  trader 
shall  execute  any  conveyance  or  assignment  by  deed  to  a  trustee  of  all 
his  estate  and  effects,  for  the  benefit  of  all  his  creditors,  the  execution 
of  such  deed  shall  not  be  deemed  an  act  of  bankruptcy,  unless  a  com- 
mission issue  against  such  trader  within  six  calendar  months  from 
the  execution  thereof;  provided  that  such  deed  shall  be  executed  by 
every  such  trustee  within  fifteen  days  from  the  execution  thereof  by 
such  trader;  and  that  the  execution  by  the  trader  and  trustee  be  attested 
bty  an  attorney  or  solicitor ;  and  that  notice  be  given  within  two  months 
after  the  execution  thereof  by  such  trader,  in  case  such  trader  reside  in 
London,  or  within  forty  miles  thereof,  in  the  London  Gazette,  and  also  in 
two  London  daily  newspapers,  and  in  case  such  trader  does  not  reside 
within  forty  miles  of  London,  then  in  the  London  Gazette,  and  also  in 
one  London  daily  newspaper,  and  one  provincial  paper  published  near  his 
residence ;  and  such  notice  shall  contain  the  date  and  execution  of  such 
deed,  and  the  name  and  abode  of  such  trustee  and  attorney  or  solicitor.  || 

An  assignment  of  part  of  a  trader's  effects  may,  under  certain  cir- 
cumstances, be  good  and  valid ;  but  an  assignment  of  his  effects,  with 
only  a  colourable  exception  of  a  small  part,  (a)  will  not  prevent  the  deed 
from  being  fraudulent ;  and  of  course  it  will  be  an  act  of  bankruptcy. 

Jacob  y.  Shepherd,  1  Burr.  478;  Unwin  ▼.  Oliver,  lb.  481.  {a)  Gaynor^s  case,  lb. 
477 ;  Law  ▼.  Skinner,  3  Black.  R.  996 ;  Compton  ▼.  Bedford,  1  Black.  R.  363. 

II  In  general,  an  assignment  of  so  much  of  a  trader's  stock  as  would 

operate  to  produce  insolvency  and  disable  him  from  carrying  on  trade, 

is  an  act  of  bankruptcy. 

Black,  R.  443.  See  Bemey  t.  Davison,  1  Bro.  &  Bing.  406 ;  4  Moo.  136 ;  Bemey 
T.  Vyner,  1  Bro.  &  Bing.  483;  4  Moo.  333. 

And  Lord  Eldon  has  inthnated,  that  a  mere  assignment  of  debts 

might  be  an  act  of  bankruptcy ;  of  course  depending  upon  what  other 

effecis  the  trader  had. 

14  Ves.  186.(1  ^ 

And  an  assignment  by  deed  of  only  part  of  a  trader's  effects  to  a  fair 

creditor  will,  if  done  in  contemplation  of  a  bankruptcy,  be  itself  the 

very  act. 

Linton  ▼.  Bartlett,  3  Wils.  47;  Devon  v.  WatU,  Doaffl.  86 ;  Round  v.  Hope  Byde, 
Loiidaii  Sittings  ^r  Mich.  Tenn,  1779;  Co.  Bankrupt  Laws,  114. 
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II  Thus,  where  the  trader,  being  pressed  by  a  particular  creditor,  cobJ 
veyed  certain  estates  to  that  creditor  upon  trust  to  seU,  and  pay  himself, 
afid  on  further  trust  to  pay  debts  to  relations  of  the  trader,  in  order  to 
give  them  a  preference,  in  contemplation  of  bankruptcy,  the  deed  was 
held  an  act  of  bankruptcy ;  for  though  fair  as  respected  the  provision 
for  payment  of  the  creditor,  being  executed  under  pressure  for  his  debt, 
yet  as  to  the  relations  it  was  fraudulent  and  void. 

Morgan  v.  Horseman,  3  Taunt.  S41. 

And  though  not  made  in  contemplation  of  bankruptcy,  yet  a  vaiun- 
tary  conveyance  by  the  bankrupt,  whether  of  the  whole  or  of  a  part 
of  his  property,  in  order  to  give  a  preference  to  particular  creditors,  to 
the  prejudice  of  the  general  creditors,  is  an  act  of  bankruptcy ;  for  it  is 
a  conveyance,  whereby  the  creditors  may  be  dtfeated  or  delay td^  (a) 
within  the  meaning  of  the  statute  1  Jac.  1,  c.  15,  §  2.  And  although 
the  deed  remain  in  possession  of  the  bankrupt,  and  he  carry  on  his 
trade  for  three  years  subsequently,  this  has  been  decided  to  make  no 
difference. 

Pulling  T.  Tucker,  4  Bam.  &  A.  382.  See  Gibbins  y.  Phillips,  7  Bam.  &  €.  599, 
(a)  Although  these  words  are  omitted  in  the  6  G.  4,  c.  16,  $  3 ;  and  the  only  words 
are,  "  with  intent  to  defeat  or  delay  his  creditore,**  jet  as  a  man  is  suppoeed  to  intend 
the  consequences  of  his  own  acts,  the  constniotion  will  be  the  8ame.| 

A  grant  or  conveyance,  fraudulent  within  the  statute  13  Eliz.  or 
87  Eliz.,  is  an  act  of  bankruptcy. 

Hassel  y.  Simpson,  Co.  Bankrupt  Laws,  107.  \  Yoi  the  decisiops  on  these  statates, 
see  tit  Frmtd^  (C).| 

II  Or  make  or  cause  to  be  made  any  fraudulent  surrender  of  any 
qf  his  copyhold  lands  or  tenements.  This  act  of  bankruptcy  is  en- 
tirely new. 

See  Ete  parte  Cockshott,  3  Bro.  503. 

Or  make  or  cause  to  be  made  any  fraudulent  gifl^  delivery ,  or 
transfer  of  any  of  his  goods  or  chattels.  This  act  of  bankruptcy  is 
new,  as  sales  or  transfers  of  goods  by  bankrupts,  though  firauaulent, 
were  not  before  acts  of  bankruptcy,  unless  by  deed ;  they  were  how- 
ever invalid  as  fraudulent  preferences.  (See  the  cases  on  this  subject, 
posty  p.  734. ) 
1  Co.  B.  L.  163.1 

|3.  €f  ihom ^tU  whiA  an  Jkti  if  Benhruptty  wiOio^ 

6  G.  4,  c.  16.  These  acts  of  bankruptcy  are  specified  in  the  fifth, 
sixth,  and  eighth  sections  of  the  new  act  By  §  5,  it  is  enacted,  <'  that 
If  any  trader,  having  been  arrested  or  committed  to  prison  for  debt, 
or  on  any  attachment  for  non-payment  qf  money  ^  shall,  upon  such  or 
any  other  arrest  or  commitment  far  debt  or  non-payment  qf  moneys 
or  upon  any  detention  for  debt,  lie  in  prison  for  twenty-cne  daysj  or 
having  been  arrested  or  committed  to  prison  for  any  other  cause^ 
shall  lie  in  prison  for  twenty-one  days  after  any  detainer  for^Lebt 
lodged  against  him,  and  not  discharged,  every  such  trader  shall  be 
thereby  deemed  to  have  conunitted  an  act  of  bankruptcy;  or  if  any 
such  trader,  having  been  arrested,  committed,  or  detained  for  debt^ 
shall  escape  out  of  prison  or  custody,  every  such  trader  shall  be  deemed 
thereby  to  have  conunitted  an  act  of  banlaruptcy  from  the  time  of  sudi 
arr^t,  commitment ^  or  detention:  provided,  that  if  any  such  trader 


BANKRUPT.  663 

(A)  Who  can  be  adjudged  Bankrupt.  (Act  of  Bankruptcy.) 

shall  be  in  prison  at  the  time  of  the  commencement  of  this  act,  such 
trader  shall  not  be  deemed  to  have  conunitted  an  act  of  bankruptcy  by- 
lying  in  prison,  until  he  shall  have  lain  in  prison  for  tlie  period  of  two 
months." 
The  alterations  made  by  this  clause  are  printed  in  Italics. 
§  6.  «  And  be  it  enacted,  that  if  any  such  trader  shall  file,  in  the  office 
of  the  Lord  Chancellor's  secretary  of  bankrupts,  a  declaration  in  writing, 
signed  by  such  trader,  and  attested  by  an  attorney  or  solicitor,  that  he 
is  insolvent,  or  unable  to  meet  his  engagements,  the  said  secretary  of 
bankrupts,  or  his  deputy,  shall  sign  a  memorandmn  that  such  declaration 
hath  been  filed ;  which  memorandum  shall  be  authority  for  the  printer 
of  the  London  Gazette  to  insert  an  advertisement  of  such  declaration 
therein ;  and  every  such  declaration  shall,  after  such  advertisement  in« 
serted  as  aforesaid,  be  an  act  of  bankruptcy  committed  by  such  trader 
at  the  time  when  such  declaration  was  filed ;  but  no  commission  shall 
issue  thereupon,  unless  it  be  sued  out  within  two  calendar  months  next 
after  the  insertion  of  such  advertisement,  and  unless  such  advertisement 
shall  have  been  inserted  in  the  London  Gazette  within  eight  days  after 
such  declaration  was  filed ;  and  no  docket  shall  be  struck  upon  such  act 
of  bankruptcy  before  the  expiration  of  four  days  next  after  insertion 
of  such  advertisement,  in  case  such  commission  is  to  be  executed  in 
London,  or  before  the  expiration  of  eight  days  next  after  such  insertion, 
in  case  such  conmiission  is  to  be  executed  in  the  country;  and  the 
gazette  containing  such  advertisement  shall  be  evidence  to  be  received 
o(  such  declaration  having  been  filed.'* 

§  8.  ^  And  be  it  enacted,  that  if  any  such  trcLdevj  liable  by  virtue  of 
this  act  to  become  bankrupt,  (a)  shall,  after  a  docket  struck  against 
him,  (&)  pay  to  the  person  or  persons  who  struck  the  same,  or  any  of 
them,  money,  or  give  or  deliver  to  any  such  person  any  satisfaction  or 
security  for  his  debt,  or  any  part  thereof,  whereby  such  person  may  (e) 
receive  more  in  the  pound  in  respect  of  his  debts  than  the  other  cre- 
ditors, such  payment,  gift,  delivery,  satisfaction,  or  security,  shall  be  an 
act  of  bankruptcy ;  and  if  any  commission  shall  have  issued  upon  the 
docket  so  struck  as  aforesaid,  the  Lord  Chancellor  may  either  declare 
such  commission  to  be  valid,  and  direct  the  same  to  be  proceeded  in^ 
or  may  order  it  to  be  superseded,  and  a  new  commission  may  issue; 
and  stick  commission  may  be  supported  either  by  proof  of  such  last^ 
mentioned  or  any  other  act  of  bankruptcy  /  and  every  person  so  re- 
ceiving such  money,  gift,  delivery,  satisfaction,  or  security  as  aforesaid, 
shall  forfeit  his  whole  debt,(</)  and  also  repay  or  deliver  up  such 
money,  gift,  satisfaction,  or  security  as  aforesaid,  or  the  full  value 
thereof,  to  such  person  or  persons  as  the  commissioners  acting  under 
such  orii^nal  commission,  or  any  new  commission,  shall  appoint,  for 
the  benefit  of  the  creditors  of  such  bankrupt." 

(a)  Instead  of  any  «^ bankrupt  or  bankrupts."  (6)  Instead  of  ''after  iaauing  any 
eommmion."  16  Yes.  473.  (c)  Instead  of  '« shall'*  and  the  word  '<  privately''  omit- 
ted. 15  Yea.  463.  {d)  See  9  Glyn  &  Ja.  291.  Whether  the  Chancellor  has  jurisdic- 
tion to  enforce  payment  from  the  petitioning  creditor  of  the  forfeiture,  see  3  Glyn  &  Ja. 
S61,  265  ;  and  seejMW^,  656.|| 

[Being  arrested  for  debt  shall,  after  such  arrest,  lie  in  prison  tw6 
months  or  more,  upon  that  or  any  other  arrest  or  detention  in  prison 
fordebi.^ 

3l2 
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II  The  alterations  made  by  the  new  act  respecting  this  act  of  bank- 
riiptcy,  are  printed  (pp.  652,  653,)  in  Italics.  The  clause  now  is  ex- 
tended to  commitments  on  attachment  for  non-payment  of  money ;  the 
time  is  reduced  to  twenty-one- days;  and  the  clause  extends  to  persons 
lying  in  prison  on  a  detainer  for  debt  after  a  commitment  for  any  other 
cause.  This  last  alteration  removes  all  doubt  whether  a  trader  com- 
mitted on  criminal  process,  and  lying  in  prison  on  detainers  for  debt 
lodged  against  him  during  such  conmiitment,  commits  an  act  of  bank- 
ruptcy. 

See  Ex  parU  BoweSy  4  Yes.  R.  168 ;  Rex  t.  Page,  1  Bro.  &  Bing.  308 ;  7  Price, 
616 ;  3  Moo.  656.  Q 

The  arrest  must  be  lawful,  and  therefore  an  arrest  by  an  executor 
before  probate  is  not  within  the  act. 

3  Lev.  58.    ||  1  Atk.  147.  D 

II  An  arrest  upon  a  bond  before  the  day  of  payment,  in  order  to  oblige 
the  obligor  to  find  sureties  according  to  the  custom  of  London,  seems 
not  to  be  sufficient 

Cooke,  B.  L.  97. 

A  penalty  due  to  the  crown  is  a  debt  within  the  statute ;  and  a  person 
lying  in  prison  the  requisite  time,  being  unable  to  pay  penalties  for 
smuggling,  commits  an  act  of  banloniptcy. 

Cobb  T.  Symonds,  5  Bam.  &  A.  516.) 

The  statute  does  not  make  the  mere  being  arrested  an  act  of  bank- 
ruptcy. The  most  substantial  trader  is  Uable  to  be  arrested ;  but  the 
presumption  of  insolvency  arises  from  his  lying  in  prison  two  months, 
without  being  able  to  get  bail ;  nor  will  this  presumption  be  obviated 
by  a  mere  formal  bail  put  in  for  the  purpose  of  changing  from  one  cus- 
tody to  another.  Where  bail  is  really  put  in,  the  bankruptcy  only 
relates  to  the  time  of  the  surrender ;  but  when  it  is  only  a  formal  bail, 
it  will  have  relation  to  the  first  arrest  Therefore,  a  man  arrested  in 
Kent,  and  brought  up  to  London  to  be  bailed,  and  immediately  turned 
over  to  the  King's  Bench  prison,  where  he  lay  two  months,  was  held  a 
bankrupt  from  the  first  arrest  In  a  case  where  a  man  was  arrested  on 
the  2d  of  May,  and  on  the  4th  of  May  was  charged  in  custody  with 
that  and  another  action,  and  lay  in  prison  till  the  2d  of  July,  at  the  suit 
of  the  first  plaintiff,  when  he  was  discharged  out  of  custody  as  to  him, 
and  continued  in  prison  at  the  suit  of  the  second  plaintiff  tiU  the  6th  of 
July ;  the  court  held  there  was  plainly  an  act  of  bankruptcy  on  the  4th 
of  May,  whatever  dispute  there  might  be  as  to  its  being  a  bankruptcy 
on  the  2d. 

1  BaiT.  439;  Dnncomb  t.  Walter,  3  Lev.  57;  1  Vent  370;  Raym.  479;  Rose  v. 
Green,  1  Burr.  439 ;  King  t.  Leith,  2  Term  R.  141 ;  Coppendale  y.  Bridgen,  2  Bom 

818. 

It  has  in  one  case  been  determined,  that  lying  in  prison  two  lunar 
months  will  make  the  party  bankrupt  from  the  time  of  the  first  arrest ; 
and  though  the  comnussion  was  takien  out  before  the  two  months  (a) 
expired,  yet  he  appearing  to  be  bankrupt  by  relation  to  a  time  before 
the  suing  it  out,  it  was  held  sufficient 

Hope  ▼.  Gill,  Beawes  Lex  Mer.  489.    )  (a)  Now  twenty-one  days.) 

II  But  it  is  decided  on  the  consti^iction  of  the  words  of  the  late 
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(see  p.  652,)  that  the  act  of  hankruptcy,  by  lying  in  prison  twenty-one 
days,  does  not  relate  to  the  time  of  the  first  arrest 

Moser  r.  Newman,  6  Bing.  556;  Higgina  ▼.  M^Adam,  3  Younge  &  J.  1. 

The  day  of  the  arrest  is  included  in  the  computation  of  the  time, 
which  is  not  completed  till  the  expiration  of  the  last  day.  If  the  arrest 
is  on  the  4th  July,  the  act  of  bankruptcy  is  complete  on  the  24th. 

Glassington  ▼.  Rawlins,  3  East,  407;  Higgins  y.  M*Adam,  3  Younge  &  J.  l.|| 

Being  arrested  for  100/.,  or  morey  just  debtSy  shall  escape  out  of 
prison. 

II 6  G.  4,  c.  16,  §  5.  The  alterations  made  by  the  language  of  the  new 
statute  are  printed  above,  (p.  652,)  in  Italics.  By  this  statute,  any 
amount  of  debt  will  be  sufficient;  whereas,  under  the  21  Jac.  1,  c.  19, 
§  2,  it  must  have  been  a  debt  of  100/.,  or  upwards ;  the  words  "com- 
mitted or  detained,'^  are  introduced ;  and  it  is  expressly  enacted,  that 
the  act  of  bankruptcy  shall  commence  "from  the  time  of  the  arrest,  com- 
mitment, or  detention."  II 

The  act  clearly  intends  such  an  escape  as  shows  he  means  to  run 
away,  and  thereby  to  defeat  his  creditors ;  it  must  be  an  escape  against 
the  will  of  the  sheriff;  for  a  man  shall  not  be  made  a  criminal  where  he 
has  not  the  least  criminal  intention  to  disobey  any  law. 

Therefore,  a  man  who  was  arrested  in  Kent,  and  coming  to  town  in 
custody  of  the  sheriff's  officer,  was  permitted  by  him  to  call  at  his  attor- 
ney's house  in  the  city,  and  from  thence  immediately  carried  to  the 
judge's  chambers  in  obedience  to  a  habeas  corpus^  was  held  not  to  have 
escaped  in  the  sense  of  this  act  of  parliament,  but  to  have  remained  sub- 
stantially in  custody,  notwithstanding  his  being  carried  into  another 
coimty. 
Roee  ▼.  Green,  1  Bur.  440. 

II 6  6. 4,  c.  16,  §  6.  Declaration  of  insolvency  filed  at  the  bankrupt 
office. — See  the  sixth  section  of  the  statute  above.  The  object  of  this 
provision,  which  is  entirely  new,  is  to  enable  the  honest  trader  who 
believes  himself  insolvent,  or  who  has  not  the  present  means  of  paying 
his  debts,  to  effect  an  equal  distribution  of  his  property  among  his  ere-, 
ditors. 

Eden,  B.  L.  35.|| 

5  G.  2,  c.  30,  §  24.  If  any  bankrupt y  after  issuing  any  commission 
against  him,  pay  to  the  person  who  Sued  out  the  same,  or  otherwise 
give  and  deliver  to  such  person^  goods  or  any  other  satisfaction  and 
security  for  his  debt,  whereby  9uch  person  shall  privately  have  and 
receive  more  in  the  pound  in  respect  of  his  debt  than  the  other  credit^ 
arSf  such  payment  of  money  shall  be  an  act  of  bankruptcy. 

I  See  i  8,  of  the  new  act] 

11  The  alterations  made  as  to  this  act  of  bankruptcy,  will  be  found 
printed  in  Italics,  and  noticed  in  the  margin  above,  (p.  653.) 

Under  the  former  act  it  was  held,  that  giving  security  to  a  creditor 
iivho  had  struck  a  docket  against  the  trader,  was  not  within  the  statute 
if  a  commission  had  not  issued ;  though  Lord  Rosslyn  and  Lord  Eldon 
agreed  that  it  was  within  the  mischief  intended  to  be  remedied.  Accord- 
ingly, the  new  statute  substitutes  striking  the  docket  for  issuing  of  the 
conmiission. 

S  Ves.  349 ;  15  Ves.  464 ;  1  Deacon,  807. 
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By  the  new  act,  the  Lord  Chancellor  is  empowered  either  to  declaim 
any  such  commission  issued,  or  docket  struck  to  be  valid,  and  direct  h 
to  be  proceeded  in,  or  to  order  it  to  be  superseded ;  whereas,  under  the 
5  G.  2,  c.  30,  ^  24,  it  seems  that  such  conunission  must  necessarily  have 
been  superseded. 

While  such  commission  remains  unsuperseded  by  the  Lord  ChanceHoi 
it  cannot  be  disputed  in  a  court  of  law,  on  the  ground  of  the  money  or 
security  given  by  the  trader  to  the  creditor  contrary  to  the  statute. 

Garrett  ▼.  Biddulph,  1  Esp.  R.  105. 

Filing  a  petition  to  take  the  benefit  of  the  Insolvent  ^ci,—Ttis2Si 
of  bankruptcy  is  not  specified  in  the  bankrupt  act,  but  it  is  made  one  by 
the  late  insolvent  act,  7  G.  4,  c.  57,  §  13. 

^cta  of  bankruptcy  by  traders  having  privilege  of  parliament.— 
By  §  9,  of  the  new  act,  if  any  such  trader  having  privilege  of  parlia- 
ment, shall  commit  any  of  the  aforesaid  acts  of  bankruptcy,  a  commis- 
sion may  issue  against  him,  and  the  commissioners  and  aU  persons  acting 
under  such  commission,  may  proceed  as  against  other  bankrupts,  but 
such  person  shall  not  be  arrested  or  imprisoned  during  the  time  of  soch 
privilege,  except  in  cases  hereby  made  felony. 

§  10.  And  if  any  creditor  of  such  trader  having  privflege  of  parlia- 
ment, to  such  amount  as  is  requisite  to  support  a  commission,  shall  file 
an  affidavit  in  any  court  of  record  at  Westminster,  that  such  debt  is 
justly  due  to  him,  and  that  such  debtor,  as  he  verily  believes,  is  such 
trader  as  aforesaid,  and  sue  out  of  the  same  court  a  summons,  or  an  ori- 
ginal bill  and  summons  against  such  trader,  and  serve  him  with  a  copy, 
if  such  trader  shall  not  within  one  csdendar  month  after  personal  serf  ice 
of  such  summons,  pay,  secure,  or  compound  for  such  debt  to  the  satis- 
faction of  such  creditor,  or  enter  into  a  bond  in  such  sum,  and  with  two 
sureties,  as  any  of  the  judges  of  the  court  shall  approve  of,  to  pay  such 
sum  as  shall  be  recovered  in  such  action,  together  with  costs,  and  within 
one  calendar  month  next  after  personal  service  of  such  summons,  cause 
an  appearance  to  be  entered  to  such  action  in  the  proper  court,  every 
such  trader  shall  be  deemed  to  have  committed  an  act  of  bankruptcy 
from  the  time  of  the  service  of  such  summons,  and  siny  creditor  of  such 
trader  to  such  amount  as  aforesaid,  may  sue  out  a  commission  a^inst 
him,  and  proceed  as  against  other  bankrupts. 

§  1 1.  And  if  any  decree  or  order  shall  have  been  pronounced  in  any 
court  of  equity,  or  any  order  made  in  bankruptcy  or  lunacy  against  any 
such  trader,  having  privilege,  to  pay  any  money,  and  such  trader  shall 
disobey,  the  same  having  been  duly  served,  the  person  entitled  to  receive 
such  sum  or  interested  in  enforcing  the  payment  thereof,  may  apply  to 
the  court  to  fix  a  peremptory  day  for  the  payment,  which  shall  accord- 
ingly be  fixed ;  and  if  such  trader,  being  personally  served  with  such  last- 
mentioned  order  eight  days  before  the  day  therein  appointed  for 
payment  of  such  money,  shall  peglect  to  pay  the  same,  he  shall  be 
deemed  to  have  committed  an  act  of  bankruptcy  from  the  time  of  the 
service,  and  any  such  creditor  may  sue  out  a  qommission  against  him, 
and  proceed  as  against  other  bankrupts.  || 

In  an  action  brought  against  the  defendants  (one  of  whom  had  been 
a  co-assignee  with  the  plaintifif,  and  removed  for  the  purpose)  to  recover 
the  proceeds  of  a  varietv  of  articles,  amounting  to  upwards  of  6000^ 
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nrhk^  had  been  assigned  to  them  by  the  bankrupt,  alfter  several  acts  of 
bankruptcy ;  Buller,  J.,  said,  there  have  been  three  points  made  in  this 
case ;  1st,  Whether,  by  the  leaving  her  house,  Mrs.  Tyler  intended  to  delay 
her  creditors.  2dly,  Whether  the  leaving  of  the  kingdom  without  such 
intention,  but  whereby  in  fact  creditors  are  delayed,  be  an  act  of  bank- 
ruptcy. 3dly,  As  to  the  composition  with  Mr.  Thackery.  They  are 
all  points  of  general  consequence  and  importance.  The  nrst  is  a  ques- 
tion of  feet,  and  it  is  for  you  to  say  what  you  think  was  Mrs.  Tyler's 
intention  when  she  left  her  house ;  she  knew  that^  a  great  number  of 
bills  were  soon  to  become  due,  and  had  not  made  any  provision  for  the 
payment  of  them ;  besides,  the  affidavit  of  the  defendant  for  the  purpose 
of  himself  taking  out  a  commission  is  very  strong,  and  shows  you  what 
he  thought  at  the  time.  I  remember  a  case  about  fourteen  years  ago, 
in  which  Lord  Mansfield  held  such  an  affidavit  conclusive  evidence 
against  the  defendant,  and  upon  application  to  the  court,  though  it  was 
said  not  to  be  conclusive,  the  judges  were  all  of  opinion,  that  it  was 
primd  facie  evidence  against  such  person  disputing  the  bankruptcy 
he  had  sworn  to. 

y ernon  v.  Hankej,  London  Sittings  after  Trin.  Tenn,  27  G.  3«  I  See  emtiy  p«  642, 
as  to  these  aets  of  bankruptcy.|| 

2dly,  As  to  the  going  abroad,  there  cannot  be  any  doubt  that  Mrs. 
Tyler's  creditors  were  thereby  delayed ;  but  it  is  said,  that  it  is  not  suf- 
ficient unless  the  going  was  with  an  intention  to  delay  them,  smd  that 
the  bankrupt  went  to  Calais  merely  to  avoid  an  impending  prosecution. 
The  law  upon  this  subject  is  established  by  Woodier's  case,  which  hap- 
pened in  1739,  and  was  not  so  strong  a  case  as  this,  for  he  had  more 
grdund  for  his  apprehension,  having  killed  his  wife.  The  point,  indeed, 
has  never  been  neatly  before  the  court  since  that  time ;  but  that  case 
has  always  been  considered  and  acted  upon  as  good  law.  And  at  this 
time,  without  examining  into  the  expecUence  of  that  decision,  I  should 
be  extremely  averse  to  overrule  it  For  as  you  have  often  heard  it  ob- 
served firom  this  seat,  certainty  and  uniformity  of  decision  are,  in  matters 
of  this  sort,  of  much  more  material  consequence  than  the  establishment 
of  a  rule  one  way  or  the  other.  3dly,  It  appears  from  Mr.  Ward's  evi- 
dence, that  Thackery  had  sued  out  a  commission  which  was  sealed  on 
the  13th  of  May,  and  that  on  the  19th,  in  the  presence  of  one  of  th'e 
defendants,  he  agreed  upon  Mrs.  Tyler's  paying  him  200/.,  and  giving 
security  for  the  remainder  of  his  debt,  that  the  commission  should  die 
away.  This  is  expressly  made  an  act  of  bankruptcy  by  the  SG.  3,  c, 
SO,  §  24.  The  assignment  then  made  to  the  defendants,  being  subse- 
quent to  those  acts  of  bankruptcy,  there  cannot  be  any  doubt  of  the 
plaintiflF's  title  to  recover.    The  jury  found  a  verdict  for  the  plaintiff. 

The  legislature  having  by  positive  laws  declared  what  acts  shall  be 
considered  as  criterions  of  insolvency  or  fraud  whereon  to  ground  a 
commission,  none  other  can  be  admitted  by  inference  or  analogy.  There- 
fore, it  is  not  an  act  of  bankruptcy  for  a  trader  secretly  to  convey  his 
goods  out  of  his  house  and  conceal  them  to  prevent  their  being  taken  in 
execution ;  nor  to  give  money  for  notice  when  a  writ  shall  come  into  the 
^erifi* 's  ofBice ;  nor  for  a  banker  to  refuse  payment,  if  he  appears,  and 
keeps  his  shop  open. 

Cole  T.  Davies,  1  Ld.  Raym.  725;  Ball.  Ni.  Pri.  40;  Packenhain  v.  Blan,  Select 
Cwea  in  Chancery,  42.]    /8See  Livermom  t.  Bagley,  3  Masa.  487.  gf 

Vol.  I.— «3 
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II  Where  a  trader  committed  an  act  of  bankruptcy  in  March,  1825,  on 
which  a  commission  might  have  issued  on  the  statutes  then  in  force,  and 
on  the  1st  of  May  those  statutes  were  repealed,  and  on  the  2d  of  May 
the  repealing  act  was  repealed,  and  (he  former  acts  thereby  revived,  and 
in  July  a  commission  issued ;  it  was  held  to  be  supported  by  the  act  of 
bankruptcy  in  March. 

Philips  T.  Hopwood,  10  Bam.  &  C.  39 ;  and  see  9  Bam.  &  C.  750 ;  4  Bing.  319.  | 

(B)  Of  the  Commisaion  of  Bankrupt;  and  herein  of  the  Creditors  who  may  obtain  it 

and  what  they  are  to  do  previous  thereto. 

The  commission  of  bankrupt,  which  arms  the  commissioners  with  all 
the  power  they  are  to  exercise  over  the  bankrupt  and  his  estate,  is  to  be 
granted  by  the  Lord  Chancellor,  Lord  Keeper,  or  Commissioners  of  the 
Great  Seal,  on  the  application  of  creditors  only ;  (a)  and  this  is  a  matter 
J&ot  discretionary,  but  to  be  granted  dejure.  {b) 

(a)  For  if  twenty  swear  that  such  a  one  is  a  bankrupt,  yet  a  commission  cannot  be 
awarded  without  a  petition  from  the  creditors  for  that  purpose,  [supported  by  a  proper 
affidayit  of  the  debt,  5  6.  2,  c.  30.  But  such  affidavit  need  not  state  the  particulars  by 
which  die  bankrupt  becomes  indebted.  Ex  parte  Ward,  1  Atk.  153 ;]  2  Chan.  Ca.  190. 
(6)  As  if  the  woras  of  the  act  had  been,  ihall  or  ought  to  grant.  Vem.  15S ;  3  Ciian. 
Ca.  191;  II 17  Yes.  613;  1  Rose  Ca.  330.  || 

II  The  6  G.  4,  c.  16,  §  12,  enacts, "  that  the  Lord  Chancellor  shall  have 
power,  upon  petition  made  to  him  in  writing  against  any  trader  having 
committed  any  act  of  bankruptcy,  by  any  creditor  or  creditors  of  su<i 
trader,  by  commission  imder  the  great  seal,  to  appoint  such  persons  as 
to  him  shall  seem  fit,  who  shall,  by  virtue  of  this  act  and  of  such  com- 
mission, have  fiill  power  and  authority  to  take  such  order  and  directions, 
with  the  body  of  such  bankrupt,  as  herein-after  mentioned,  as  also  with 
all  his  lands,  tenements,  and  hereditaments,  both  within  this  realm  and 
abroad,  as  well  copy  or  customary-hold  as  freehold,  which  he  shall  have 
in  his  own  right  before  he  became  bankrupt,  as  sdso  with  all  such  in- 
terest in  any  such  lands,  tenements,  and  hereditaments,  as  such  bankrupt 
may  lawfully  depart  with  all,  and  with  all  his  money,  fees,  oflSiceSy  an- 
nuities, goods,  chattels,  wares,  merchandise,  and  debts,  wheresoever 
they  may  be  found  or  known,  and  to  make  sale  thereof  in  manner  here- 
in-after mentioned,  or  otherwise  order  the  same  for  satisfaction  and 
payment  of  the  creditors  of  the  said  bankrupt. 

6  6.  4,  c.  16,  §  13.  "  And  be  it  enacted,  that  the  petitioning  creditor 
shall,  before  any  commission  be  granted,  make  an  affidavit  in  writing 
before  a  master  ordinary  or  extraordinary  in  Chancery,  (which  shall  be 
filed  with  the  proper  officer,)  of  the  truth  of  such  his  or  their  respective 
debt  or  debts,  and  shall  likewise  give  bond  to  the  Lord  Chancellor  in  the 
penalty  of  two  hundred  pounds,  to  be  conditioned  for  proving  his  or 
their  debt  or  debts,  as  well  before  the  commissioners  as  upon  any  trial 
at  law,  in  case  the  due  issuing  forth  of  the  commission  be  contested,  and 
also  for  proving  the  party  tahave  committed  an  act  of  bankruptcy  at  the 
time  of  taking  out  such  commission,  and  to  proceed  on  such  coHimis- 
sion ;  but  if  such  tlebt  or  debts  shall  not  be  really  due,  or  if  after  such 
commission  taken  out  it  be  not  proved  that  the  party  had  committed  an 
act  of  bankruptcy  at  the  time  of  the  issuing  of  the  commission,  and  it 
shall  also  appear  that  such  commission  was  taken  out  fraudulently  or 
maliciously,  the  Lord  Chancellor  shall  and  may,  upon  petition  of  the 
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paity  or  parties  against  whom  the  commission  was  so  taken  o\xt,(a)  exa- 
mine into  the  same,  and  order  satisfaction  to  be  made  to  him  or  them 
•  for  the  damages  by  him  or  them  sustained,  and  for  the  better  recovery 
thereof,  may  assign  such  bond  or  bonds  to  the  party  or  parties  so  peti- 
tioning, who  may  sue  for  the  same  in  his  and  their  name  or  names. 

(a)  Instead  of  "  party  grieved.'* 

6  6. 4,  c.  16,  §  15.  <<  And  be  it  enacted,  that  no  such  conmiission  shall 
be  issued  unless  the  single  debt  of  such  creditor,  or  of  two  or  more 
persons  being  partners  petitioning  for  the  same,  shall  amount  to  one 
hundred  ^pounds  or  upwards,  or  unless  the  debt  of  two  creditors  so 
petitioning  shall  amount  to  one  hundred  and  fifty  pounds  or  upwards, 
or  unless  the  debt  of  three  or  more  creditors  so  petitioning  shall  amount 
to  two  hundred  pounds  or  upwards ;  and  that  every  person  who  has 
given  credit  to  any  trader  upon  valuable  consideration,  for  any  sum 
payable  at  a  certain  time,  which  time  shall  not  have  arrived  when  such 
trader  committed  an  act  of  bankruptcy,  may  so  petition  or  join  in  peti- 
tioning as  aforesaid,  whether  he  shall  have  any  seciuity  in  writing  or 
otherwise  for  such  sum  or  not'' 

Formerly  it  was  necessary  that  a  joint  conmiission  should  include  all 
the  ostensible  members  of  a  firm,  for  the  commission  must  either  be  joint 
or  several ;  but  by  the  present  act  it  is  provided,  that  any  creditor  or 
creditors,  whose  debts  are  sufficient  to  entitle  him  to  petition  lor  a  com- 
mission against  all  the  partners  of  any  firm,  may  petition  for  a  commis- 
sion against  any  one  or  more  of  them ;  and  in  every  commission  against 
two  or  more  persons,  it  shall  be  lawful  for  the  Lord  Chancellor  to  super- 
sede such  commission  as  to  one  or  more  of  such  persons ;  and  the 
validity  of  such  commission  shall  not  be  thereby  affected  as  to  any 
other  of  such  persons. 
3TermR.123;  4ye8. 163;  66.4,cl6,  $  16;  andaeeSn.g 

[If  a  creditor  has  his  debtor  in  execution,  he  caimot  petition  for  a  com- 
mission of  bankruptcy ;  for  the  body  of  the  debtor  being  in  execution,  is 
a  satisfaction  of  the  debt  in  point  of  law.  Therefore,  where  a  conmiis- 
sion had  issued  on  the  petition  of  a  creditor,  who  had  the  bankrupt  in 
execution,  it  was  upon  that  account  superseded. 

Goddard  v.  Vanderhayden,  3  Wils.  371 ;  Bamaby'a  case,  3  Stra.  653.1  g  See  Miles 
▼.  Rawlins,  4  Esp.  194.  A  creditor,  whose  debt  is  omitted  in  an  insolvent  debtor's 
schedule,  may  sue  oat  a  commission  on  such  debt  against  the  insolvent.  3  Glyn  &  Ja* 
68;  and  see  4  Bam.  &  A.  356.g 

Nor  has  the  petitioning  creditor  the  ordinary  election  to  sue  the  bank- 
rupt at  law,  or  come  under  the  commission ;  for  if  he  were  to  elect  to 
proceed  at  law,  the  commission  must  be  superseded,  which  would  affect 
those  creditors  who  had  proved  debts  under  it,  and  this  incapacity  of  the 
petitioning  creditor  to  sue  the  bankrupt  extends  to  other  cases  in  which 
common  creditors  are  not  put  to  their  election ;  for  if  a  creditor  has 
demands  on  the  bankrupt  of  distinct  natures  or  in  different  rights,  he  is 
at  liberty  to  prove  one  under  the  commission,  and  proceed  at  law  for  the 
recovery  of  the  other.  But  where  a  petitioning  creditor,  having  founded 
his  petition  upon  a  debt  arising  for  two  notes  of  the  bankrupt,  arrested 
the  bankrupt  upon  a  third  distinct  note.  Lord  Hardwicke  allowed  the 
bankrupt's  petition  for  his  discharge,  because  the  petitioning  creditor 
had  determined  his  election  by  taking  out  the  commission. 
Ex  parte  Lewes,  1  Atk.  154;  ExparU  Ward,  1  Atk.  153.] 
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II  If  an  action  is  brought  by  the  assignees  against  the  petitioning  credi- 
tor for  a  debt,  and  it  appears  on  the  state  of  accounts  between  the  peti* 
tioaing  creditor  and  the  bankrupt  that  the  sums  due  from  the  formef 
reduced  the  debt  of  the  latter  belovr  100/.,  the  petitioning  creditor  is 
estopped  from  setting  up  this  as  a  defence,  for  he  cannot  contend  that 
die  commission  is  invalid. 

fiarmer  v.  Darifl,  1  Moo.  300.    Sed  ride  3  Camp.  412 ;  4  Camp.  38 ;  1  Staxk.  40. 

The  petitioning  creditor  is  pledged  to  the  validity  of  the  commiasion, 
and  must  furnish  the  assignees  with  necessary  evidence,  and  has  been 
required  to  produce  on  a  trial  a  bill  of  exchange  on  whidi  the  conmiis- 
«ion  issued. 

%  Rose,  1S8 ;  1  Olyn  «r  J.  8& 

And  if  he  throws  out  aspersions  on  the  commission,  (as  by  declaring 
the  petitioning  creditor's  debt  was  invalid,)  he  may  be  ordered  to  pay 
the  costs  of  inquiries  necessary  to  ascertain  the  validity  of  it 

Eg  parte  GloMop,  S^Rose,  388.| 

[The  petitioning  creditor  must  have  a  legal  demand ;  a  debt  in  equity 
will  in  no  circumstances  be  a  foundation  for  a  commission ;  therefore, 
if  a  legal  demand  is  not  in  its  own  nature  assignable,  the  assignee,  not- 
withstanding his  equitable  claim,  cannot  be  a  petitioning  creditor. 

FoTTMt,  343 ;  9  Chan.  Ca.  191 ;  Fieem.  270.  Ex  parte  Hylliard,  1  Atk.  147;  3  Yes. 
407 ;  Medlicot^a  ease,  3  Stra.  809;  IP.  Wma.  785.    Ex  parte  Lee.] 

II  Where  the  debt  is  due  to  several  persons  jointly,  one  of  them  cannot 
separately  sue  out  a  commission  upon  it,  since  he  could  not  sue  sepa- 
rately at  law.  And  so  also  where  three  partners  had  jointly  drawn  bills 
on  a  trader  which  he  accepted,  one  of  them  having  undertaken  to  pro- 
vide for  them  when  due,  the  bills  were  held  not  to  support  a  commission 
sued  out  by  the  three,  since  the  undertaking  by  one  partner  would  have 
been  a  defence  to  an  action  by  the  firm  against  the  trader. 

Bkickland  ▼.  Newsame,  1  Taunt.  477;  Richmond  v.  Heapy,  1  Staik«  909;  but  iea 
ExparU  Blakey,  1  Glyn  &  J.  197. 

But  a  joint  debt  due  from  several  partners  is  a  legal  debt  to  support 
a  separate  commission  by  the  joint  creditors  against  any  one  of  the 
partners. 

1  Atk.  134;  Willea,  467.  Ex  park  Ackdnnan,  14  Ves.  609.  Exparie  Dewdaey, 
16  Yes.  499.1 

[A  debt  at  law,  notwithstanding  the  statute  of  limitations  has  inctir- 
redf  will  support  a  commission ;  for  the  statute  does  not  extinguish  the 
debt,  but  the  remedy,  and  the  least  hint  will  revive  k. 

Swayne  v,  WalHagei^  3  S4n«  745 ;  eoslrfi,  Moady,  37. 

Indeed,  if  the  debtor  himself  applies  on  that  ground  to  supersede  the 
commission,  the  case  may  be  dmerent ;  but  a  debtor  of  the  bankrupt's 
cannot  avail  himself  of  that  defence  to  elude  the  payment  of  a  just  debt 
to  the  assignees. 

Quantock  v.  EngfLaad,  3  Black.  R.  708 ;  6  Bur.  9698,  8.  C« 

And  accordingly  Lofd  Mansfield,  at  nisi  prius,  ruled  that  the  statute 
of  limitations  does  not  prevent  a  creditor  firom  taking  out  a  commission 
of  bankruptcy :  it  extends  only  to  the  remedies  by  action  mentioned  in 
the  statute ;  it  does  not  extinguish  the  debt,  or  take  away  any  oth^ 
remedy.  i 

Fowler  v.  Brown,  Sittings  aft  Wastauuter  after  Midi.  Tenn,  1779.] 
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pBut  it  seems  to  be  now  settled  that  a  debt  barred  by  the  statute  of 
limitations  cannot  be  the  foundation  of  a  commission  nor  proved  under 
it  Lord  Eldon,  in  two  profound  and  elaborate  judgments  on  petitions 
to  prove  such  debts,  expressed  his  opinion  that  a  commission  of  bank- 
ruptcy was  nothing  more  than  a  substitution  of  the  authority  of  the  Lord 
Chancellor,  enabling  him  to  work  out  the  payment  of  those  creditors 
who  could/by  legal  or  equitable  suit,  have  compelled  payment ;  and  he 
accordingly  refused  the  proof. 

Ex  parte  Dewdney,  15  Yes.  498 ;  Ex  parU  Roifey,  19  Ves.  498 ;  9  Roee,  945.  Ad 
to  keeping  alive  debts  by  continaanoee,  »ee  Limitalion  t(fJeium$.i 

[If  a  creditor  takes  a  bill  for  his  debt,  which  is  drawn  by  the  debtor 
upon  a  drawee,  who  had  not  at  that  time,  nor  previous  to  the  bill  be- 
coming due,  any  eiSects  of  the  drawer  in  his  hands,  this  does  not  extin- 
^ish  the  original  debt,  although  the  creditor  neglects  to  give  notice  of 
Its  being  dishonoured 

Biokeid^e  r.  BoUman,  1  Term  R.  405. 

It  has  been  determined,  that  a  creditor  by  notes  bought  in  at  lOi.  in 
the  pound,  was  a  creditor  for  the  full  sum,  and  might  take  out  a  com- 
nussion. 

Ex  parte  Lee,  1  P.  Wms.  789.] 

II  And  so  also  a  creditor  on  a  bill  drawn  by  the  bankrupt  for  100/L 
before  the  act  of  bankruptcy,  but  not  due  till  afterwards ;  for  though  it 
was  objected  to  this  debt  that  the  whole  100/.  was  not  due  at  the  date 
of  the  act  of  bankruptcy,  but  only  that  sum  minus  the  rebate  of  interest, 
the  court  held  that  the  100/.  was  a  debt  payable  at  a  time  not  arrived 
within  the  meaning  of  the  statute,  (a)  and  was  consequently  sufficient 

Brett  ▼.  Levett,  13  East,  913.  (a)  5  6.  9,  c  30,  $  99,  which  is,  in  effect,  re-enacted 
byflSofSG.  4,c.  16. 

-So  also  where  the  petitioning  creditor  (for  112/.)  had  received  50/. 
after  notice  of  an  act  of  bankruptcy,  as  the  payment  was  void  and  not 
retainable,  the  debt  was  held  sufficient 

Mann  v.  Sheppeid,  6  Term  R.  79 ;  see  Buck.  Ca.  983. 

So  also  where  the  petitioning  creditor,  in  ignorance  of  a  prior  act  of 
bankruptcy,  had  signed  a  composition  deed  with  the  bankrupt,  and 
received  a  dividend  under  it,  it  was  held,  that  as  the  deed  was  invalid, 
he  might  sue  out  a  commission  of  bankrupt,  grounded  on  his  original 
debt 

Doe  y.  Anderson,  5  Maule  &  S.  161 ;  1  Stark.  Ca.  969. 

Interest  cannot  be  added  to  the  principal  of  a  bill,  so  as  to  constitute 
a  sufficient  debt,  unless  payable  by  the  terms  of  the  bill. 

In  re  Burgess,  8  Taunt  660 ;  Cameron  v.  Smith,  9  Bam.  &  A.  305 ;  Buck.  Ca.  419.  j| 

[A  creditor  who  has  a  security  for  his  debt  may  take  out  a  conunis- 
sion  without  delivering  it  up ;  and  though  it  be  afterwards  sold,  (6)  and 
the  debt  thereby  reduced  under  100/.,  the  commission  will  nevertheless 
be  good. 

Ex  parte  Penny,  in  Cane.  Trin.  33  6.  3,  ruled  on  the  authority  of  (6)  Sir  George 
Colebrook^s  case,  cited  by  Sir  J.  Mitford. 

A  debt  on  account,  though  not  liquidated,  is  a  foundation  for  a  com- 
mission of  bankruptcy. 

Flower  r.  Herbert,  9  Ves.  397;  |but  see  Ex  parte  Bowes,  4  Vesey,  168;  Marston 
T.  Barber,  1  Gow  Ca.  17.  | 

3K 
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II  If  the  debt  arise  out  of  a  partnership  transaction,  the  partners  of  a 
trader  cannot  be  petitioning  creditors,  until  an  account  is  settled  and  the 
partnership  determined ;  but  if  the  debt  does  not  arise  out  of  the  part- 
nership transactions  they  noiay. 

Windham  ▼.  Paterson,  1  Stark.  144;  Ex  parte  Nokes,  3  Mont.  B.  L.  148 ;  and  seo 
1  Gow.  17.  D 

[If  a  tradesman  becomes  security  for  another,  it  creates  such  a  debt 
that  the  creditor  may  take  out  a  commission. 
Aeylor  ▼.  Hall,  Palm.  325. 

So  a  solicitor's  bill  for  fees  will  support  a  commission :  and  notwith- 
standing an  order  obtained  that  the  bill  should  be  taxed  by  a  master, 
and  all  proceedings  at  law  in  the  mean  time  stayed ;  if  the  solicitor 
whilst  the  bill  is  under  taxation,  sues  out  a  commission  of  bankrupt 
against  his  cUent,  it  has  in  one  case  been  determined  to  be  no  contempt, 
nor  a  sufficient  cause  to  supersede  the  conunission,  because  the  order  of 
reference  extends  only  to  the  bringing  of  actions,  and  the  comnoon  and 
ordinary  proceedings. 

Mosel  J,  37.] 

II  And  a  debt  upon  an  attorney's  bill  is  sufficient  to  ground  a  commis* 
sion,  though  the  bill  has  not  been  signed  and  delivered  according  to  the 
statute. 

Ex  parte  Sutton,  11  Yes.  163.  ^ 

But  the  bankrupt  or  any  creditor  may  have  the  bill  taxed,  provided 
the  bankrupt  at  the  time  of  his  bankruptcy  was  not  concluded  from 
doing  so. 

Ex  parte  Steele,  16  Yes.  166 ;  Ex  parte  Howell,  1  Rose,  313 ;  Ex  parie  Piideanx, 

1  Glyn^  Jam.  28.0 

[The  executor  of  a  bankrupt,  unless  the  commission  against  his  tes- 
tator has  been  superseded,  cannot  take  out  a  commission  for  a  debt  due 
to  the  testator;  because  the  debt  vested  in  his  assignees,  and  conse- 
quently the  executor  is  not  entitled  to  be  the  petitioning  creditor. 

Ex  parte  Goodwm,  1  Atk.  100.]  ||  Qt«.  Whether  an  nnoertificated  bankrupt  can  peti- 
tion wnere  his  assignees  make  no  claim.    3  Rose,  330.  J 

II  An  executor  may  sue  out  a  commission  on  a  debt  due  to  him  as 
executor,  although  his  probate  at  the  time  of  the  commission  had  not  a 
sufficient  stamp,  provided  he  afterwards  obtain  one. 

Rogers  y.  James,  7  Taunt  147 ;  3  Marsh.  435.  The  secretary  of  a  company  antfaflc- 
ized  by  act  of  parliament  to  9ue  and  be  eued  in  the  name  of  their  seeretanr«  cannot  sue 
out  a  commission  of  bankrupt  on  a  debt  doe  to  the  company.  Gathxie  t.  FisiL,  3  Ban. 
&  C.  178. 

And  he  may  sue  it  out  before  he  has  obtained  probate,  if  he  after- 
wards obtains  one  before  the  adjudication  of  the  commissioners ;  for  the 
probate  has  relation  back  to  the  testator's  death. 

Ex  parte  Paddy,  3  Madd.  341. 

As  the  husband  cannot  sue  alone  for  a  debt  due  to  the  wife  dum  sala^ 
so  he  cannot  without  her  sue  out  a  commission  on  such  a  debt. 

Ex  parte  Staples,  7  Yin.  Abr.  67. 

And  this  whether  the  debt  be  due  to  the  wife  as  executrix  or  admi- 
nistratrix,  or  due  to  her  in  her  own  right. 
Master  t.  Winter,  Day.  464 ;  Rumsey  t.  George,  1  Biaole  it  S.  176. 
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But  where  a  woman  is  payee  of  a  note  or  bill  of  exchange,  payable 
to  her  order,  as  such  note  or  bill  vests  absolutely  in  the  husband,  by  the 
marriage,  he  may  alone  sue  out  a  commission  of  bankrupt  upon  it ;  it 
being  a  chattel  personal,  not  a  mere  chose  in  action. 
,   M^Neilage  ▼.  Holloway,  1  Bam.  &  A.  218 ;  ExpaHe  Barber,  1  Glyn  &  Ja.  1« 

A  factor  who  sells  goods  of  his  principal,  in  his  own  name,  though 
not  under  a  del  credere  commission,  is  a  good  petitioning  creditor  sigainst 
the  purchaser,  until  the  principzd  has  intervened  and  agreed  to  take  the 
purchaser  as  his  debtor. 

Sadler  y.  Leigh,  4  Camp.  195. 

K  a  bill  is  drawn  on  an  infant,  and  he  accept  it  after  he  is  of  age,  the 
acceptance  forms  a  good  petitioning  creditor's  debt 
SteTenson  t.  Jackson,  4  Camp.  164, 195. 

An  infant  cannot  be  a  petitioning  creditor,  because  he  cannot  give  a 
valid  bond  to  the  Lord  Chancellor. 

Ex  parte  Barrow,  3  Yes.  554.  ^SSee  matter  of  Atkinson,  9  Moll.  451 ;  Sneyds,  as 
jNirte,l  Moll.  361.  g^ 

A  person  voluntarily  residing  and  carrying  on  trade  in  an  enemy's 
country,  cannot  be  a  petitiojiing  creditor ;  for  this  is  an  adherence  to  the 
king's  enemies,  and  such  person  cannot  sue  in  this  country. 

M'Connell  y.  Hector,  3  Bos.  &  Pull.  113. 

But  where  a  party  in  ignorance  of  a  declaration  of  war,  went  to  the 
hostile  country,  and  it  did  not  appear  that  his  residence  there  was  volun- 
tary, and  he  did  not  trade  there,  the  court  thought  that  the  residence, 
under  such  circumstances,  did  not  affect  his  debt 

Roberts  y.  Hardy,  3  Manle  &  S.  533* 

And  a  residence  in  an  enemy's  country,  for  the  fair  purposes  of  trade, 
tbider  a  license,  will  not  invalidate  the  debt  of  the  petitioning  creditor. 
ExparU  Baglehole,  1  Rose,  271 ;  and  see  1  Camp.  483. 

A  debt  may  be  the  foundation  of  a  commission,  though  the  debtor  is 
discharged  under  the  insolvent  debtor's  act,  and  has  included  the  debt 
in  his  schedule ;  for  it  is  not  thereby  extinguished. 

Jellis  y.  MouDtford,  4  Bam.  &  A.  256.  Qu.  Whether  such  a  commission  would  be 
soperseded  ?  and  see  2  Glyn  &  Ja.  68. 

A  debt  payable  to  the  creditor  only  on  a  certain  contingency,  cannot 
be  the  foundation  of  a  commission,  notwithstanding  that  a  security  be 
given  for  it  which  is  absolute  in  its  form. 

ExparU  Page,  1  Glyn  &  J.  100. 

If  two  persons  exchange  acceptances,  and  before  the  bills  become  due 
one  commits  an  act  of  bankruptcy,  there  is  not  such  a  debt  due  from 
him  to  the  other  as  will  support  a  commission. 

Sarrat  y.  Austin,  4  Taunt  300.    See  1  Deacon,  97. 

A  verdict  for  damages  in  an  action  of  special  assumpsit  does  not  con- 
stitute a  good  petitioning  creditor's  debt,  before  judgment  is  actually 
signed ;  and  therefore,  if  the  act  of  bankruptcy  occur  between  the  ver- 
dict and  judgment,  such  debt  will  not  support  a  commission. 

Ex  parte  Charles,  16  Ves.  266;  14  East,  196;  oyerruling  Longford  y«  Ellis,  1  H. 
Black.  29,  notdf  and  seej:^/.|| 
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-^  t -A.  debt   ^ue  from  a  partnership  is  a  legal  debt  to  support  a  separate 

4e^^^  £**^^  <3ri«p,  1  Atk.  134 ;  Co.  Baokrapt  Lawt,  80,    j  Crispo  v.  Perrit,  Will«^ 
-"''  w     -fi^at  ita.rU  Chwidler,  9  Ve».  Jr.  35.tf 

ij£.      *t>^    petitioning  creditors  are  partners,  one  of  whom  is  a  subject 
*'       "  "^  "^   in  England,  and  the  others  are  also  subjects,  but  domiciled  and 


irst^imrx^    in  an  enemy's  country,  the  commission  cannot  be  supported 

-^**  ^^  "^'■^Ttcll  T,  Hector,  3  Bob,  &  Pull.  113.    A  commisBion  may  issae  on  the  wdtiiB 

^H^     ^'-■-k^i-  Ki'vit  of  one  partner  for  hlmaelf  and  the  others.    Pleaaanter.  Meng,  lDall.380.) 


LTKi  awarded  by  arbitrators  will  support  a  commission  notwiib- 

>^>ra.<3.x.  ■"»  g  a  bill  filed  to  set  aside  the  award ;  for  the  arbitration  bond  is  a 

^^t»t     ^aa.-*:.  law,  and  binds  the  parties,  untilit  is  set  aside  for  corruption  01 

^  ^~K~C:s.^3Ll-ity,  &C.     And  if  a  biU  filed  were  a  foundation  to  supeisede  the 

1?  ^"«:».<5l  ^     ^  person  by  filing  a  bill  might  at  once  frustrate  the  effect  of  tbe 

^      r^^tfr-    ^^«ir(cLin^o<>d,  1  Alk.  341.    |  A  aDin  doe  for  tued  coMa  on  b  jadgment,  a*  ii 
j^^    m^^     «  nonanit,  is  not  auffieient,  at  leaat  if  the  bankrupt  baa  been  aUftehM.    1  M«l 

^V.  <sreditor,  before  the  party  entered  into  trade,  may  on  account  tf 
cItl  debt  sue  out  a  commission,  but  a  creditor  for  a  debt  conttactei 
IX'^'xr  leaving  off  trade,  cannot.  But  when  a  commission  is  sued  oul 
[\o^^  creditors  who  have  become  sucli  since  the  party  quitted  trade  ma; 
^EKxe  in  and  share  the  dividend  with  those  who  were  creditois  befor 
OT  during  the  trading,  provided  they  are  not  barred  by  a  prior  act  □ 
"ba-Tikruptcy. 

Butcher  T.  Eaato,  Doogl.  S89i  Me^KOt  t.  Mill*,  19  Hod.  159;  1  Ld.  Raym.  VTi 
Cotton  V.  Diuntry,  1  Sid.  411 ;  1  VeoUi.  39.] 

II A  simple  contract  debt  contracted  in  trade  is  not  so  far  extingai^ 
'by  a  bond  given  for  it  by  the  debtor  after  quitting  trade,  as  to  prevei 
a  commission  being  founded  on  it 

Dawe  y.  Holdawortb,  Peake'a  Ca.  64  i  ud  tee  9  Sua.  1019. 
If  a  trader  owing  \QOl  in  trade,  become  indebted  to  the  same  cr 
ditor  in  lOOf.  more  after  quitting  trade,  and  then  pay  100^  without  ei 
pressing  on  what  account,  a  commission  cannot  be  issued  on  the  ol 
debt ;  for  it  is  to  be  presumed  the  too/,  was  paid  on  that  account, 

Heggott  T.  Mills,  Ld.  Raym.  387.  See,  on  the  nbject  of  approprialinn  of  pwi 
payments,  tit.  Obligation,  noU.\ 

[A  creditor  by  band  payable  at  a  future  day,  having  sued  out 
commission  of  bankruptcy  before  the  time  of  payment,  Lord  Chance 
lor  Parker  ordered  it  to  be  superseded,  because  the  money  was  not  the 
due :  but  this,  though  good  law  at  the  time  of  the  decision,  has  sin 
been  altered  by  the  5  G.  2,  c.  30,  §  22,  which  extends  to  all  sorts  1 
bonds  and  securities  given  on  good  consideration  for  the  payment  1 
money,  notwithstanding  the  preamble  speaks  only  of  bonds  given  f 
goods  in  trade. 

£x  parte  Maekeroeia,  1  P.Wm8.360.  £xpiirb  Jamea,  19th  Jane,  1719,  IP.Wn 
610 ;  Swaine  t.  Demaltoa,  3  Stra.  1311 1  Chilton  t.  Whiflen,  3  Wila.  17.  The  stall 
eztaidB  to  BOoda  sold  on  credit.  Cookran  v.  LoTe,  at  Ni.  Pri.  cor.  Ld.  Kenjon, 
June,  1790.]  |  But  aee  Price  v.  Nison,  S  Taunt.  338 ;  Paialae  t.  Deariore,  4  Ki 
438.11 

|{  Where  a  trader  drew  a  bill  for  valuable  consideration  in  favour  < 
A  and  afterwards  committed  an  act  of  bankruptcy,  before  the  biU  wi 
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due,  or  had  been  presented  for  acceptance,  A  was  held  to  have  a  good 
petitioning  creditor's  debt,  though  it  appeared  th^t,  subsequent  to  the 
commission  issuing,  the  bill  had  been  paid  by  the  acceptors ;  for  the 
commissioners,  and  those  acting  under  them,  could  not  know  that  the 
bill  would  be  paid,  and  could  not  be  made  trespassers  by  an  ex  post 
facto  payment  by  a  third  party,  which  they  could  not  foresee. 

Ex  parte  Doathat,  4  Bam.  &  Aid.  67. 

Under  the  former  statutes,  a  debt  contracted  before  the  act  of  bank- 
ruptcy but  payable  afterwards,  was  not  sufficient  to  support  a  commis- 
sion, unless  there  was  a  security  in  writing.  But  the  present  statute 
6  G.  4,  c.  16,  §  15,  enacts,  "  that  every  person  who  has  given  credit  to 
any  trader  upon  valuable  consideration,  for  any  sum  payable  at  a  cer- 
tain time,  which  time  shall  not  have  arrived  when  such  trader  commitr 
ted  an  act  of  bankruptcy,  may  so  petition,  or  join  in  petitioning  as  afore- 
said, whether  he  shall  have  any  security  in  writing  or  otherwisey/ar 
such  sum  or  7io/."|| 

If  the  debt  of  the  petitioning  creditor  appears  to  have  been  contracted 
subsequent  to  a  secret  act  of  bankruptcy  committed  by  the  trader,  no 
commission  ought  to  be  granted  upon  his  petition.  Accordingly,  where 
it  appeared  that  a  man  was  a  bankrupt  in  January,  1724,  and  the  debt 
of  the  petitioning  creditor  was  a  note  dated  in  September,  1725,  it  was 
holden  to  be  a  void  commission.  But  if  a  debt  originally  upon  a  simple 
contract  were  extinguished  by  the  creditor's  accepting  a  bond  after  a 
secret  act  of  bankruptcy,  it  shall  not  operate  as  an  extinguishment  of 
the  simple  contract,  so  as  to  deprive  the  creditor  of  his  right  to  petition. 

Toms  y.  MytUm,  3  Stra.  744;  Ambroee  v.  Clendon,  2  Stra.  1042.] 

{Though  the  debt  of  the  petitioning  creditor  was  contracted  before  the 
act  of  bankruptcy  on  which  the  commission  is  founded,  the  conmiission 
may  be  avoided  by  a  debtor  of  the  bankrupt,  in  a  suit  by  the  assignees 
against  him,  by  proof  of  an  act  of  bankruptcy  committed  at  a  prior  time, 
and  of  a  good  petitioning  creditor's  debt  ^en  subsisting,  whereon  a  bet- 
ter conmiission  {nay  (a)  be  sued  out ;  but  not  by  proof  of  a  prior  act  of 
bankruptcy  alone.  And  neither  a  bankrupt  who  has  submitted  to  the 
commission,  nor  any  person  claiming  from  him  by  assignment  after  the 
conmiission,  can,  in  an  action,  dispute  the  validity  of  the  commission  on 
that  ground,  in  order  to  defeat  the  title  of  his  assignees. 

2  Esp.  Rep.  696,  Doe  t.  Boulcot ;  4  Bos.  &  Poll.  263,  Beardmore  t.  Shaw.  («^  If 
that  be  paid  or  released,  the  commiseion,  it  seeniB,  may  be  sapported,  though  had  when 
issued.  4  Bos.  &  Pall.  266 ;  9  East,  21»  DonoTan  v.  Doff;  3  Esp.  Rep.  221,  Mercier  t. 
Wiae.} 

II  Nor  if  the  creditor,  subsequent  to  the  act  of  bankniptcy,  obtain  a 
judgment  at  law  against  the  debtor,  will  such  judgment  extinguish  the 
simple  contract  debt,  so  as  to  prevent  the  creditor  petitioning. 

Bryant  v.  Withers,  2  Maule  &  S.  123.|| 

[This  necessity  of  the  petitioning  creditor  having  a  legal  debt  due 
before  any  act  of  bankruptcy,  seems  also  to  be  tacitly  admitted  by  the 
reasoning  of  the  judges  in  several  cases,  where  a  question  has  arisen, 
Whether  an  endorsee  of  a  note  given  before,  but  endorsed  after  a  secret 
act  of  bankruptcy,  is  entitled  to  be  a  petitioning  creditor  ?  Such  a  cre- 
ditor is  allowed  to  petition,  because  he  stands  in  the  place  of  the  endor- 
ser, and  the  debt  is  not  created  by  the  endorsement,  but  by  the  making 
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of  the  note  which  was  before  the  bankruptcy.  The  authority  of  thew 
cases,  and  the  reasoning  on  them,  has  been  acknowledged  and  confirmed 
by  the  Court  of  King's  Bench,  in  Bingley  y.  Maddison.  In  that  case  a 
note  was  given  by  the  bankrupt  in  January,  and  it  became  due  in  June. 
The  act  of  bankruptcy  was  in  October  following,  and  the  eDdorsement 
in  November.  The  endorsee  of  the  note  was  petitioning  creditor,  and 
sued  out  the  commission.  It  was  contended,  that  at  the  time  of  the 
bankruptcy  the  petitioning  creditor  had  no  debt,  and  therefore  the  com- 
mission could  not  be  supported.  The  court  observed,  that  this  was  a 
case  in  which  the  law  of  England  allowed  the  assignment  of  a  chose  in 
action.  The  debt  payable  to  B  is  assigned  to  D.  The  consequence  is, 
that  the  assignment  relates  to  the  original  debt,  and  the  assignee  stands 
in  his  place.  That  the  endorsee  always  came  in  under  the  commission, 
because  the  endorsement  relates  to  the  original  debt  That  it  stood  thus 
upon  principle,  and  the  cases  are  clear,  explicit,  and  positive,  and  of  the 
highest  nature.  The  case  in  the  Conmion  Pleas  (a)  is  a  solenm  opinion 
of  the  whole  court.    They  therefore  held  the  commission  valid. 

Ex  parte  ThoTDM^  I  Atk.  73;  3  Wils.  135;  Bindey  t.  Maddison,  B.  R.  Micfa.TenB, 
1783,  Co.  Bankrupt  Laws,  24.  (a)  3  Wils.  135 ;  but  see  De  Golls  v.  Ward,  Ca.  temp. 
Talb.  343.] 

II  But  Uie  bill  or  note  must  be  endorsed  to  the  petitioning  creditor  pre- 
vious to  the  issuing  of  the  commission. 

Rose  T.  Rowcroft,  4  Camp.  345.         , 

The  doctrine  that  the  petitioning  creditor's  debt  must  be  existing  prior 
to  the  act  of  bankruptcy,  gave  rise  to  setting  up  a  prior  debt  and  act  of 
bankruptcy  to  defeat  a  commission.  Though  it  was  not  allowed  to  the 
bankrupt  to  resist  a  commission  on  this  ground,  yet  a  debtor  to  the 
estate  might  make  this  defence. 

DonoTan  ▼.  Duff,  9  East,  33;  Biyant  v.  Withers,  2  Maule  &  S.  183;  3  Rote,  19; 
and  see  Cook's  B.  L.  536. 

The  present  statute  6  6. 4,  c.  16,  enacts  by  §  19,  ^^that  no  commission 
shall  be  deemed  invalid,  by  reason  of  any  act  or  acts  of  bankruptcy  prior 
to  the  debt  or  debts  of  the  petitioning  creditor  or  creditors,  or  any  of 
them,  provided  there  be  a  sufficient  act  of  bankruptcy  subsequent  to 
such  debt  or  debts." 

And  by  the  18th  section  it  is  enacted,  that  if  after  adjudication  the 
debt  of  the  petitioning  creditor  shall  be  found  insufficient  (6)  to  support 
the  commission,  the  Lord  Chancellor,  on  the  application  of  any  odier 
creditor,  having  proved  a  debt  sufficient  to  support  the  commission,  may 
order  the  commission  to  be  proceeded  with,  provided  such  debt  has  been 
incurred  not  anterior  to  the  debt  of  the  petitioning  creditor. 

(b)  See  Muskett  v.  Drummond,  10  Barn.  &  C.  153.  The  section  applies  not  ooly  to 
cases  of  deficiency  in  amount,  but  to  any  original  defect  in  the  nature  of  the  petidooiiig 
creditor's  debt   1  Mont  &  Mac.  39 ;  and  see  3  Glyn  &  Ja.  131. 

And  by  section  20,  the  Lord  Chancellor  is  empowered  to  direct  an 
auxiliary  commission  to  issue  for  proof  of  debts  under  20/.,  and  for  the 
examination  of  witnesses  (c)  on  oath,  or  for  either  of  such  purposes; 
and  the  commissioners  in  such  commission  shall  possess  the  same  powers 
to  compel  the  attendance  of  and  to  examine  witnesses,  and  to  enforce 
the  production  of  books,  papers,  and  writings,  as  are  possessed  by  the 
commissioners  under  the  original  commission. 

(c)  See  Ex  parte  Kirby,  1  Mont  &  Mae.  440.| 
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[Notwithstanding  the  stat.  5  G.  2,  has  provided  a  remedy  (a)  against 
maliciously  suing  out  commissions  of  bankrupt^  yet  it  is  holden  not  to 
take  away  t^e  common  law  remedy  by  an  action  for  damages,  but  that 
the  party  may  proceed  at  law  to  obtain  such  redress  for  the  injury  he 
has  sustained  as  a  jury  think  he  is  entitled  to.  Where  a  party  elects  to 
abide  by  the  remedy  afforded  by  the  statute,  he  must  petition  the  Lord 
Chancellor  to  have  the  bond  assigned  to  hioL  It  is,  however,  in  the 
breast  of  the  court,  where  the  bankruptcy  is  a  doubtful  case,  and  the 
commission  superseded,  either  to  direct  an  inquiry  before  a  master  of  the 
damages  sustained  by  llie  bankrupt,  or  a  quantum  datnnijicaius  upon 
an  issue  at  law ;  and  after  the  damages  are  settled,  the  court  may,  for 
the  better  recovery  thereof,  order  the  bond  to  be  assigned.  But  where 
the  case  is  attended  with  any  flagrant  circiunstances,  the  bond  will  be 
immediately  assigned  without  further  inquiry. 

Brown  t.  Chapuxan,  3  Burr.  1418 ;  Bonham*8  case,  8  Rep.  131.  |  (a)  Which  is  i^ 
enacted  by  $  13  of  6  6. 4,  c.  16,  MupriL.^    Ex  parte  Gayter,  1  Atk.  144.] 

{The  bond  must  be  given  by  the  petitioning  creditor  himself;  there- 
fore, if  he  is  an  infant,  the  commission  must  be  superseded. 

3  Yes.  J.  554,  Ex  parte  Barron.} 

II  The  assignment  of  the  bond  by  the  Lord  Chancellor  is  conclusive  of 
the  commission  having  been  fraudulently  and  maliciously  sued  out;  this 
fact  cannot  be  questioned  in  the  action  on  the  bond. 

Smith  T.  Broomhead,  7  Term  R.  504. 

Neither  more  nor  less  than  the  penalty  can  be  recovered. 

1  Yes.  416;  3  East,  33. 

And  therefore  if  the  conduct  of  the  petitioning  creditor  is  not  flagrant 
enough  to  justify  an  assignment  of  the  bond,  the  Lord  Chancellor  will 
order  the  bond  to  stand  as  security  for  the  damages,  to  be  ascertained 
in  an  issue  of  quantum  damnificatus. 

Ex  parte  Rimene,  14  Yea.  600. 

If  an  action  on  the  case  is  brought,  it  is  a  waiver  of  the  right  of  action 
on  the  bond,  and  though  the  jury  give  less  damages  than  the  penalty, 
no  action  lies  on  the  bond. 

Holmes  v.  Wainwright,  1  Swanst  R.  30;  and  see  1  Roae,  454. 

In  the  action  on  the  case  palice  must  of  course  be  proved ;  the  da* 
mages  are  unlimited. 

If  an  action  is  brought,  and  the  circumstances  justify  it,  the  Lord 
Chancellor  will,  on  petition,  order  the  commission  and  proceedings  to  be 
brought  by  the  solicitor  into  the  office  of  the  secretary  of  bankrupts,  for 
the  purpose  of  being  evidence,  and  that  the  plaintiff  may  inspect  and 
take  copies,  &c. 

ExparU  Wanen,  1  Rose,  376;  19  Yes.  163. 

By  6  6.  4,  c.  16,  §  14,  it  is  enacted,  that  the  petitioning  creditor  or 
creditors  shaU,  at  his  or  their  own  costs,  sue  forth  and  prosecute  the 
commission,  until  the  choice  of  assig]\ees ;  and  the  commissioners  shall, 
at  the  meeting  for  such  choice,  ascertain  such  costs,  (6)  and  by  writing 
under  their  hands  shall  direct  the  assignees  (who  are  hereby  thereto  re- 
quired) to  reimburse  such  petitioning  creditor  or  creditors,  such  costs  out 
of  the  first  moneys  that  shall  be  got  in  under  the  said  commission. 
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(r)^^And  all  bills  of  fees  or  disbursements  of  any  solicitor  or  attorney 
employed  under  any  commission,  for  business  done  after  the  choice  of 
assignees,  sliall  be  settled  by  the  commissioners,  except  that  so  much  of 
such  bills  as  contain  any  charge  respecting  any  action  at  law,  or  suit  in 
equity,  shall  be  settled  by  the  proper  officer  ojt  the  court  in  which  such 
business  shall  have  been  transacted,  and  the  same  so  settled  shall  be 
paid  by  the  assignee  to  such  solicitor  or  attorney ;  provided  that  any 
creditor  who  shall  tiave  proved  to  the  amount  of  20/.  or  upwards,  if  he 
be  dissatisfied  with  such  settlement  by  the  commissioners/ may  have 
any  such  costs  and  bill  settled  by  a  master  in  chancery,  who  shall 
i»ceive  for  such  settlement  and  the  certificate  thereof  20».,  and  no 
more,''|| 

[(b)  This  direction,  that  the  commiseionere  shall  settle  the  bill,  does  not  piereDttb 
•chancellor,  upon  petition,  from  referring  it  to  a  master  in  chancery  to  tax  it,  i(  upon  the 
hearing,  there  ahould  appear  to  be  reasonable  objections  against  the  allowances  made  by 
the  oomi^saioners.  Ex  parte  Vincent,  34th  March,  1786.  Ex  parte  Clarke  and  Cogb- 
lan,  Sdth  May,  1789;  32d  March,  179Q;  36th  November,  1791 ;  Co.  Bankrapt  Laws, 
10.]    (e)  This  clause  is  in  lieu  of  the  46th  sect,  of  5  G.  3,  c.  30. 

{C)  Of  the  Commissioners,  their  Duty ;  and  herein  of  the  Power  they  may  exerdae 

over  the  Bankrupt  and  others,  in  dlscoyering  his  Estate. 

Jl  Bt  6  G.  4,  c.  16,  §  21,  (re-enacting  the  5  G.  2,  c.  30,  §  43,)  the  com- 
missioners, "  before  they  proceed  in  the  execution  of  any  commission  of 
bankrupt  to  them  directed,  shall  each  of  them  take  the  following  oath. 
I AB  do  swear  y  that  I  will  faithfully  ^  impartially  ^  and  honestlf/y  ac- 
cording to  the  best  of  my  skill  and  knowledge,  execute  the  setferal 
powers  and  trusts  reposed  in  me  as  a  commissioner  in  a  commission 

oflnmkrupt  against ,  and  that  without  favour  or  affection,  prt- 

judiee  or  malice.  Which  oath  any  two  or  more  of  the  said  oonmuB- 
sioners  are  empowered  and  required  to  administer  to  each  in  the  same 
commission  named  and  authorized,  of  which  they  are  to  enter  a  memo- 
rial,  signed  by  them  respectively,  among  their  other  proceedings." 

Their  commission  and  power  is  by  force  of  the  sereral  acts  of  parliament  which  oagbt 
to  be  pursued,  else  they  are  subject  to  the  action  of  the  party  grioTed ;  for  he  hath  no 
other  remedy.    4  Inst.  1377.| 

[If  sufficient  evidence  is  given  to  satisfy  the  commissioners  (for  they 
are  not  bound  to  believe  all  that  is  sworn)  that  the  party  is  a  bankrupt, 
they  declare  him  a  bankrupt  generally,  tx^  prevent  disputes  about  the 
time  when  he  became  such. 

JSx  pmie  Simpson,  1  Atk.  7S ;  Ex  parie  Groome,  lb.  119 ;  De  GroUa  v.  Ward*  Ca. 
temp.  Talb.  943.] 


The  6  G.  4,  c.  16,  §  33,  enacts,  <^that  after  adjudication  it  shall  he 
lawful  for  the  commissioners,  by  writing  under  their  hands,  to  summon 
before  them  any  person  known  or  suspected  to  have  any  of  the  estate 
of  the  bankrupt  in  his  possession,  or  who  is  supposed  to  be  indebted  to 
the  bankrupt,  or  any  person  whom  the  commissioners  believe  capable 
of  giving  information  concerning  the  person,  trade,  dealings,  or  estate  ot 
such  bankrupt,  or  concerning  any  act  or  acts  of  bankruptcy  committed 
by  him,  or  any  information  material  to  the  full  disclosure  of  the  dealings 
of  the  bankrupt,  and  it.  shall  be  lawful  for  the  said  commission's  to 
require  of  such  person  to  produce  any  books,  papers,  deeds,  writings^ 
or  other  documents  in  his  custody  or  power,  which  may  appear  to  Ae 
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commiasioners  necessary  to  the  verification  of  the  depositions  of  such 
persons,  or  to  the  full  disclosure  of  any  of  the  matters  which  the  com- 
missioners are  authorized  to  inquire  into ;  and  if  such  person  so  sum- 
moned as  aforesaid  shall  not  come  before  the  commissioners  at  the  time 
appointed,  having  no  lawful  impediment,  (made  known  to  the  said 
commissiooers  at  the  time  of  their  meeting,  and  allowed  by  them,)  it 
shall  be  lawful  for  the  said  commissioners,  by  warrant  under  their  hands 
and  seals,  to  authorize  and  direct  the  person  or  persons  therein  named 
for  that  purpose  t6  apprehend  and  arrest  such  person,  and  bring  him 
before  them  to  be  examined  as  aforesaid, 

Thoagh  Buch  penons  hmve  been  ezamiiied  by  the  oonumeaioiiers,  yet  a  bill  for  disced 
Tery  of  the  same  matters  may  be  filed  against  them  in  Chancery.  2  Chan.  Ca«  73* 
Most  disclose  and  answer  directly  to  the  question  put  to  him.    Vent.  324. 

^  §  34.  And  be  it  enacted,  that  upon  the  appearance  of  any  person  so 
summoned  or  brought  before  the  commissioners  as  aforesaid,  or  if  any 
person  be  present  at  any  meeting  of  the  commissioners,  it  shall  be  law- 
ful for  them  to  examine  every  such  person  upon  oath,  either  by  word 
of  mouth  or  by  interrogatories  in  writing,  concerning  the  person,  trade, 
dealings,  or  estate  of  such  bankrupt,  or  concerning  any  act  or  acts  of 
bankruptcy  by  such  bankrupt  committed,  and  to  reduce  into  writing  the 
answers  of  every  such  person,  and  such  answers  so  reduced  into  writing 
the  party  examined  is  hereby  required  to  sign  and  subscribe,  and  if  an!y 
such  person  shall  refuse  to  be  sworn,  or  shall  refuse  to  answer  any  law* 
ful  question  put  to  him  by  the  said  commissioners  touching  any  of  the 
matters  aforesaid,  or  shall  not  fully  answer  to  the  satisfaction  of  the  said 
commissioners  any  such  lawful  question,  or  shall  refuse  to  sign  and  sub- 
scribe his  examination  so  reduced  into  writing  as  aforesaid,  (not  having 
any  lawful  objection  allowed  by  the  said  commissioners,)  or  shall  not 
produce  any  books,  papers,  deeds,  and  writings,  and  other  documents  in 
nis  custody  or  power  relating  to  any  of  the  matters  aforesaid,  which  such 
person  was  required  by  the  commissioners  to  produce,  and  to  the  pro- 
duction of  which  he  shall  not  state  any  objection  allowed  by  the  said 
conmiissioners,  it  shall  be  lawful  for  them^  by  warrant  under  their  hands 
and  seals,  to  commit  him  to  such  prison  as  they  shall  think  fit,  there  to 
remain  without  bail  until  he  shall  submit  himself  to  them  to  be  sworn, 
and  full  answers  make  to  their  satisfaction  to  all  such  lawful  questions 
as  shall  be  put  to  him,  and  sign  and  subscribe  such  examination,  and 
produce  su^h  books,  papers,  deeds,  writings,  and  other  documents  as 
aforesaid,  in  nis  custody  or  power,  to  the  production  of  which  no  such 
objection  as  aforesaid  has  been  allowed. 

[The  comffliasionere  had  no  valhanty  under  the  former  act,  to  commit  a  person  sua- 
peeted  to  detain  effects  of  the  bankrupt  for  not  attendinff  to  be  examined,  upon  their  first 
auramoBS.  Dyer  ▼.  Missing,  2  Black.  R.  1035.]  |  But  see  8  East,  319 ;  and  $  33  of 
the  present  statute  expressly  gives  such  a  power.  See  page  668.  | 

"  §  35.  And  be  it  further  enacted,  that  where  any  person  known  or 
suspected  to  have  any  of  the  estate  of  the  bankrupt  in  his  possession^ 
or  who  is  supposed  to  be  indebted  to  the  bankrupt ^{a)  shall  be  sum- 
moned to  attend  before  the  said  commissioners,  every  such  person  shall 
have  every  such  costs  and  charges  as  the  said  commissioners  in  their 
discretion  «hall  think  fit,  and  every  witness  summoned  to  attend  before 
the  commisBioniers  shall  have  his  necessary  expenses  tendered  to  him  in 
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like  manner  as  is  now  by  law  required  upon  service  of  a  subpoena  to  a 
witness  in  an  action  at  law." 
(a)  The  words  in  Italics  are  instead  of  fhe  word  *'  witnesses'^  in  3  6. 4,  c  81,  $  i. 

And  by  6  G,  4,  §  120,  it  is  enacted,  ^Hhat  any  person  wilfaily  con- 
cealing any  real  or  personal  estate  of  the  bankrupt,  and  who  shall  not, 
within  forty-two  days  after  the  issuing  of  the  commission,  discover  such 
estate  to  one  or  more  of  the  conunissioners  or  assignees,  shall  forfeit  tbs 
sum  of  100/.  and  double  the  value  of  the  estate  so  concealed;  and  any 
person  who  shall,  after  the  time  allowed  to  the  bankrupt  to  surrender, 
voluntarily  discover  to  one  or  more  of  the  commissioners  or  ass^ees 
any  part  of  such  bankrupt's  estate  not  before  come  to  the  knowledge 
of  the  assignees,  shall  be  allowed  51.  per  <rent  thereon,  and  such  further 
reward  as  the  major  part  in  value  of  the  creditors  present  at  a  meeting 
called  for  that  purpose  shall  think  fit  to  be  paid  out  of  the  estate  re- 
covered on  such  discovery." 

And  by  §  36,  it  is  enacted,  ^  that  it  shall  be  lawful  for  the  conunis- 
sioners by  writing  under  their  hands  to  sunmion  any  bankrupt  before 
them,  whether  such  bankrupt  diall  have  obtained  his  certificate  or  not, 
and  in  case  he  shall  not  come  at  the  time  by  them  appointed,  (having 
no  lawful  impediment  made  known  to  them  at  such  time  and  allowed 
by  them,)  it  shall  be  lawful  for  the  said  conmussioners,  by  warrant 
under  their  hands  and  seals,  to  authorize  and  direct  any  person  or  per- 
sons they  shall  think  fit  to  apprehend  and  arrest  such  bankrupt  and 
bring  him  before  them ;  and  upon  the  appearance  of  such  bankrupt, 
or  if  such  bankrupt  be  present  at  any  meeting  of  the  said  conmus- 
sioners, it  shall  be  lawful  for  them  to  examine  such  bankrupt  upon 
oath,  either  by  word  of  mouth  or  on  interrogatories  in  writing,  touch- 
ing all  matters  relating  to  his  trade,  dealings,  or  estate,  or  which  may 
tend  to  disclose  any  secret  grant,  conveyance,  or  concealment  of  hs 
lands,  tenements,  goods,  money,  or  debts,  and  to  reduce  his  answen 
into  writing,  which  examination  so  reduced  into  writing  the  said  bank- 
rupt shall  sign  and  subscribe,  and  if  such  bankrupt  shall  refuse  to  be 
sworn,  or  shall  refuse  to  answer  any  question  put  to  him  by  the  said 
cojnmissioners  touching  any  of  the  matters  aforesaid,  or  shall  not  fiitty 
answer  to  the  satisfaction  of  the  said  commissioners  any  such  questions, 
or  shall  refuse  to  sign  and  subscribe  his  examination  so  reduced  into 
writing  as  aforesaid,  (not  having  any  lawful  objection  allowed  by  the 
said  commissioners,)  it  shall  be  lawful  for  the  said  commissioners,  by 
warrant  under  their  hands  and  seals,  to  commit  him  to  such  prison  iis 
they  shall  think  fit,  there  to  remain  without  bail  until  he  shall  submit 
hinoself  to  the  said  commissioners  to  be  sworn,  and  full  answers  make  to 
their  satisfaction  to  such  questions  as  shall  be  put  to  him,  and  sign  and 
subscribe  such  examination.'^ 

By  §  37,  the  conunissioners  are  authorized  to  sununon  and  examine 
the  bankrupt's  wife  for  the  discovery  of  the  estate,  goods,  and  chattels 
of  the  bankrupt,  and  she  shall  incm:  the  same  penalties  as  other  wit- 
nesses for  not  coming  or  refusing  to  be  sworn,  &c.  (a) 

(a)  But  the  wife  cannot  be  examined  as  to  the  act  of  bankruptcy,  for  she  eannoc  be  t 
witness  for  or  against  her  husband,  and  the  examination  under  the  statnte  is  coDfiMd  Is 
property.    Ex  parte  Jamea,  1  P.  Wms.  611. 

^  §  39.  And  be  it  further  enacted,  that  if  any  person  be  committed  by 
the  conunissioners  for  refiisii^  to  answer  or  for  not  fully  answering  any 
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question  put  to  him  by  the  said  commissioners,  they  shall  in  their  war- 
rant of  commitment  specify  every  such  question :  provided  that  if  any 
person  committed  by  the  conmiissioners  shall  bring  any  habeas  corpus 
in  order  to  be  discharged  from  such  commitment,  and  there  shall  ap- 
pear, on  the  return  of  such  habeas  corpus^  any  such  insufficiency  in  the 
forai  of  the  warrant  whereby  such  person  was  committed  by  reason 
whereof  he  might  be  discharged,  it  shall.be  lawful  for  the  court  or  judge 
before  whom  such  party  shall  be  brought  by  habeas  corpus,  and  such 
court  or  judge  is  hereby  required  to  commit  such  person  to  the  same 
prison,  there  to  remain  until  he  shall  conform,  unless  it  shall  be  shown 
to  such  court  or  pdge  by  the  party  committed  that  he  has  fully 
answered  all  lawful  questions  put  to  lum  by  the  commissioners ;  or  if 
such  person  was  committed  for  refusing  to  be  sworn  or  for  not  signing 
his  examination,  unless  it  shall  appear  to  such  court  or  judge  that  he 
had  a  sufficient  reason  for  the  same.  *  Provided  also,  that  such  court 
or  judge,  shall,  if  required  thereto  by  the  party  committed,  in  case  the 
whole  of  the  examination  of  the  party  so  committed  shall  not  have  been 
stated  in  the  wsurrant  of  commitment,  inspect  and  consider  the  whole 
of  the  examination  of  such  party,  whereof  any  such  question  was  a 
part,  and  if  it  shall  appear  from  the  whole  examination  that  the  answer 
or  answers  of  the  party  committed  is  or  are  satisfactory,  such  court  or 
judge  shall  or  may  order  the  party  so  committed  to  be  discharged. 
In  place  of  $  17, 18,  of  5  G.  2,  c  30.  The  proyiso  commencing  at  the  *  is  new. 

"  §  40.  And  be  it  enacted,  that  in  every  action  in  respect  of  any  such 
commitment  brought  by  any  bankrupt  or  other  person  committed,  the 
court  or  judge  before  which  or  whom  such  action  is  tried  shall,  if  thereto 
required  by  the  defendant  or  defendants  in  such  action,  (in  case  the 
whole  of  the  examination  of  the  party  so  committed  shall  not  have  been 
stated  in  the  warrant  of  commitment,)  inspect  and  consider  the  whole 
of  such  examination,  and  if  upon  such  inspection  and  consideration  it 
shall  appear  to  such  court  or  judge,  that  the  party  was  lawfully  com- 
mitted, the  defendant  or  defendants  in  such  action  shall  have  the  same 
benefit  therefrom  as  if  the  whole  of  such  examuiation  had  been  therein 
stated." 

This  section  ia  new. 

By  §  119,  it  is  enacted,  "that  whenever  any  bankrupt  is  in  prison  or 
in  custody  under  any  process,  attachment,  execution,  commitment,  or 
sentence,  the  commissioners  may,  by  warrant  imder  their  hands  directed 
to  the  person  in  whose  custody  such  bankrupt  is  confined,  cause  such 
bankrupt  to  be  brought  before  them  at  any  meeting  either  public  or  pri- 
vate, and  if  any  such  bankrupt  is  desirous  to  surrender,  he  shall  be  so 
brought  up  and  the  expense  thereof  shall  be  paid  out  of  his  estate,  and 
such  person  shall  be  indemnified  by  the  warrant  of  the  commissioners 
for  bringing  up  such  bankrupt :  provided  that  the  assignees  may  ap- 
point any  persons  to  attend  such  bankrupt  from  time  to  time,  and  to 
produce  to  him  his  books,  papers,  and  writings,  in  order  to  prepare  an 
abstract  of  his  accounts,  and  a  statement  to  show  the  particulars  of  his 
estate  and  effects  previous  to  his  final  examination  and  discovery  there- 
of, a  copy  of  which  abstract  and  statement  the  said  bankrupt  shall  deli- 
ver to  them  ten  days  at  least  before  his  last  examination." 
This  clause  le-enaots  and  extends  the  6  0. 9,  c.  30,  and  49  G.  3,  c.  131,  $  13.     The 
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id  not  ezteod  to  castodj  Id  execation,  this  was  nmiedied  bj  the  latter.  IV 
t  present  statute  ara  ver;  pnanl  u  to  the  caUodj,  and  alto  sa  to  Ibe  nat. 
-V.  Jones,  5  Bam.  U  A.  705,  decided  on  the  19  G.  3,  e.  131,  {  L3. 
^;;:».  4,  c.  16,  §  27,  "it  is  lawful  for  any  person  appoii^ledby  the 
^_-^^^  '^i-oners,  by  their  warrant  under  their  hands  and  seals,  to  break 
.^^^"V  house,  chamber,  shop,  warehouse,  door,  trunk,  or  cheat  of  any 
'"^^'^^^t,  where  such  bankrupt  or  any  of  his  property  shall  be  reputed 
*_^'*^d  seize  upon  the  body  or  property  of  such  bankrupt ;  and  if  the 
^^^^X*t  be  in  prison  or  in  custody,  it  shall  be  lawful  for  the  persoo  so 
'^.^^^t.ed  as  aforesaid  to  seize  any  properly  (his  necessary  wearing  ap- 
^*-  Only  excepted)  in  the  custody  or  possession  of  such  bankrupt  or 
^-Tvy  other  person,  in  any  prison  or  place  where  such  bankrupt  is  in 

^iy  I  28,  a  similar  power  is  given  of  seizing  property  ia  Ireland. 
^^y  §  ^9>  justices  of  the  peace  in  England,  and  Irelaiid,  are  authorized 
■tid  directed  to  grant  search-warrants,  where  the  property  of  ttie  bank- 
rwpt  is  suspected  to  be  concealed  in  any  house  or  premises  or  place  not 
belonging  to  the  bankrupt 

By  §  30,  a  mode  of  seizing  the  bankrupt's  property  in  Scotland  ia 
provided  similar  to  that  given  by  §  §  27,  aitd  28,  but  it  does  not  extend 
to  searching  or  seizing  in  any  premises  not  belonging  to  the  bankrupt. 

[Where  goods  had  heeo  teal  by  the  bankrapt  od  hoard  a  ship  to  be  conTsjed  to  hn 
correspondents  abroad,  it  nas  holden,  that  the  comraisBioneiB  could  not  wiae  lad  uh 
tbem  BwBj  withoat  pajing  the  treight,  Mollaj ,  253.  Where  the  part;  refuset  obedh 
ence  to  the  commiraioners' warrant,  it  seems  tint  the  chancellor  will  attach  him  ulbri 
oontempt  Exparit  Titnei,  1  Atk.  136 ;  vide  Molloj,  Sa3,  eonlr.]  |  It  is  no*  iMtM 
to  he  a  contempt  Ex  parte  Page,  IT  Ves.  59 ;  and  if  a  party  indemnify  asainst  ths  ew 
•eqoences,  he  la  inTolved  in  the  contempt.  Ex  parte  Diion,  8  Ves.  104.  | 

[The  commissioners,  if  they  have  reason  to  apprehend  that  the  bank 
nipt  is  making  away  with,  and  concealing  his  effects,  or  preparing  tc 
depart  the  kingdom  td  avoid  surrendering,  may  summon  him  to  appeal 
before  them  to  examine  him  immediately;  and,  upon  his  refusal  u 
attend  to  the  summons,  may  certify  to  a  judge  under  dus  clause. 
fx^HirlcLingood,  1  Atk.  340.  JSee  $  36,  of  6  G.  4,  «.  IG.g 
The  commissioners  may  examine  the  bankrupt  to  all  matters  that  an 
requisite  to  a  full  disclosure  of  his  estate  and  effects,  and  the  manner  hi 
has  disposed  of  them,  notwithstanding  sudi  examination  ^ould  subjeci 
him  to  penalties,  as  in  the  case  of  smuggling  or  gambling ;  for  that  is  di 
reason  why  the  commission  should  not  proceed :  and  if  the  bankrup 
has  any  objection  to  the  question,  he  must  demur  to  the  interrogatories 
and  the  Lord  Chancellor  will  judge  of  the  question  upon  a  peution ;  or  il 
the  bankrupt  refuse  to  answer  any  question,  and  the  commissioDer 
commit  him,  and  the  delinquent  bring  a  habeas  corpus,  the  questioi 
must  be  set  forth  particularly  in  the  return  to  the  habeas  corpus,  that  tb 
judges  may  judge  whether  it  was  a  lawful  question  or  not. 

Ex  parte  Meymot,  1  Atk.  300;  Ex  parte  Burr.  1793;  Co.  Bankrupt  Laws,  5W 
D  Vide  i»frd.l 

As  the  commissioners  in  the  commitment  of  the  bankrupt  and  olher 
have  but  a  special  authority,  they  mtist  be  careful  not  to  exceed  it ;  fo 
an  action  will  lie  against  them,  in  case  of  an  illegal  commltmenl. 

I  Salk.  34S ;  Miller  t.  Scare,  2  Black.  1 1 44.] 

II  But  it  has  been  solemnly  decided,  that  the  commissioners  are  no 
liable  to  an  action  of  trespaaa  and  false  imprisonment  for  conunittiDg  '• 
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party  who  ^oes  not  answer  to  their  satisfaction  when  examined  touch- 
ing the  bankrupt's  estate;  notwithstanding  the  party  has  been  dis- 
charged on  habeas  corpus  on  the  ground  of  the  court  thinking  the 
answers  satisfactory;  for  the  commissioners,  in  so  committing,  are  acting 
within  their  authority,  the  statute  authorizing  them  to  commit  the  bank- 
rupt or  any  other  person  who  shall  not  fully  answer  to  the  satisfaction 
of  the  commissioners^  all  lawful  questions,  &c.  Qussre.  Whether  an 
action  on  the  case  will  lie  in  such  circumstances  ? 

DoeweU  ▼.  Impey,  1  Bam.  &  C.  163.  Where  the  witness  was  required  by  the  eom- 
missioners  to  read  entries  in  a  ledger,  and  was  committed  for  refusing,  the  commitment 
was  held  iUegal,  for  this  was  not  refusing  to  answer  a  question,  and  was  not  within  the 
powers  of  the  act,    Isaac  Vt  Impey,  10  Bam.  ^  C.  448 ;  see  1.  Mont.  &  Mac.  S71. 

Where  the  party  is  in  custody  upon  previous  process,  the  issuing  of 
the  warrant  of  the  commissioners  does  not  amount  to  an  imprisonment^ 
unless  the  party  is  in  consequence  of  it  confined  within  narrower  limits, 
as  within  the  prison  instead  of  the  rules. 
•    Crowley  ▼•  Impey,  2  Stark.  261. 

By  6  G.  4,  c.  16,  sections  41  and  42  of  the  present  statute,  the  com- 
missioner is  entitled  to  have  one  month's  notice  of  the  action,  setting 
forth  the  cause  of  action.  By  section  43,  he  is  empowered  to  tender 
amends  and  plead  it.  By  section  44,  actions  against  the  commissioners 
must  be  commenced  within  three  months  after  the  fact  committed ;  and 
the  commissioners  may  plead  the  general  issue,  and  give  the  special 
matter  in  evidence ;  and  are  entitled  to  double  costs  on  nonsuit,  or  ver- 
dict for  defendant,  or  discontinuance  after  appearance,  or  judgment  for 
defendant  on  demurrer,  || 

[The  commitment  must  pursue  the  words  of  the  act  of  parliament ; 
and  in  tl\is  the  superior  courts  have  been  very  strict  in  their  construo- 
.licHi.  A  commitment  of  a  bankrupt  by  commissioners  to  prison,  there 
to  remain  till  he  conformed  to  their  authority y  was  holden  ill,  because 
the  statute  empowers  them  to  commit  in  that  case,  till  he  submit  him- 
self to  be  by  them  examined.  And  the  court  said  the  word  conform^ 
inistead  of  the  word  submit j  was  well  enough,  because  it  was  of  the 
same  sense ;  but  as  the  commissioners  had  other  authorities  besides  that 
of  examining,  and  it  did  not  appear  but  it  might  require  a  submission 
to  them  in  other  respects,  and  for  that,  all  powers  given  in  restraint  of 
liberty  must  be  strictly  pursued,  the  commitment  was  bad. 

3  Stra.  880 ;  Biacy's  case,  1  Salk.  348 ;  I  and  see  9  Barn.  &  C.  234.  | 

So  where  a  bankrupt  was  committed  for  refusing  to  be  examined,  and 
the  conclusion  of  the  warrant  was  or  otherwise  discharged  by  due 
course  of  law  ^  it  was  holden  bad. 

HoUingshed's  case,  1  Salk.  351 ;  2  Ld.  Raym.  851,  S.  C. 

Again,  a  warrant  reciting  that  the  bankrupt  had  been  examined  be- 
fore the  commissioners,  upon  his  oath,  upon  which  examination  he  had 
notoriously  prevaricated,  and  therefore  that  they  had  committed  him 
without  bail  or  mainprize,  until  he  should  make  a  full  and  true  disdo- 
sure  of  his  estate  and  effects,  or  be  otherwise  delivered  by  due  course 
-of  lawy  was  holden  ill ;  because  the  commitment  did  not  pursue  the 
words  of  the  statute. 

Rex  T.  Nathan,  2  Stra.  880. 

And  upon  the  same  principle,  a  commitment  till  the  bankrupt  shall 
Vol.  I.— 35  3  L 
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JuU  answer  make  to  all  such  questions  as  shall  be  put  to  Atmoi 
(^foresaid  was  considered  as  clearly  bad. 
MUler'8  case,  2  Black.  882, 1144.] 

II  But  where  the  bankrupt  refused  to  be  sworn ,  a  commitment,  untl 
such  time  as  he  should  submit  to  take  the  oath  prescribed  by  law  for 
thftt  purpose,  and  full  answer  make,  to  the  satisfaction  of  the  coinmis- 
sioners,  to  the  questions  which  might  be  put  to  him  by  virtue  of  the  com- 
mission, was  held  good^  for  by  such  questions  must  be  intended  lawful 
questions. 

Nobes  y.  Mountain,  3  Bro^  &  Bing.  233.    Vide  Ex  parte  Leake,  9  Bam.  &  G.  S34. 

Where  the  bankrupt  was  committed  for  not  giving  information  to  the 
assignees' BJ&  to  certain  debtors  of  his  estate,  the  commitment  was  h  Id 
bad ;  for  he  could  not  be  committed  for  not  satisfaustorily  answering  the 
assignees,  but  only  the  commissioners. 

Ex  parte  Caasidy,  2  Roee,  217. 

With  respect  to  the  satisfactoriness  of  the  bankrupt's  answers,  it  was 

formerly  held,  that  if  the  bankrupt  (and  the  same  reason  would  apply 

to  any  other  party  examined)  swore  fully  %md  roundly  to  such  an 

answer  as,  if  true,  would  be  satisfactory,  the  commissioners  must  take  it  to 

be  satisfactory,  whatever  reason  they  might  see  to  disbelieve  it ;  but  this 

doctrine  is  now  exploded,  and  it  is  settled,  that  if  the  conrnoissioners  dis- 

beUeve  the  bankrupt's  story,  they  are  bound  to  commit  him  as  not 

answering  satisfactorily.    And  if  the  answer  is  incredible  to  any  other 

jurisdiction,  before  which  the  bankrupt  may  be  brought  on  habeas  cor^ 

pus,  the  bankrupt  will  be  remanded.    The  answer  must  be  full  in  dus 

sense — ^that  it  must  be  reasonably  satisfactory  to  the  mind  that  is  to 

decide. 

Pedley^B  case,  Leach  Ca.  361.  Ex  parte  Nowlan,  6  Term  R.  118 ;  2  Rose,  401 ;  Tij- 
lor's  case,  8  Ves.  328;  Ex  parU  OUTer,  1  Roee,  407;  2  Yes.  &  Bea.  244;  anisee 

1  Deacon,  523.  g 

[It  has  been  holden,  that  a  person  examined  before  commissioneTS  of 
bankrupt  is  not  bound  to  answer  any  thing  which  tends  to  accuse  him- 
self;  he  is  not  to  answer  anything  criminal. 

6  Mod.  309 ;  Comb.  391.]     I  See  1  Mont  &  Mac  212.| 

||But  he  may  be  compelled  to  disclose  the  infirmity  of  his  tide  to  an 
estate. 
Ex  parU  Herbert,  13  Yes.  183. 

And  a  bankrupt  is  bound  to  disclose  the  particulars  and  disposition 
of  his  property,  although  he  may  thereby  prove  an  act  of  bankruptcy 
against  himself.  Thus,  he  may  be  compelled  to  state  whether  a  deed 
executed  by  him  was  voluntary  or  not 

Pratt's  case,  1  Glyn  &  Jam.  58. 

And  though  he  may  refuse  to  answer  a  question,  whether  he  has  d<xie 
an  act  clearly  criminal,  yet  if  he  refuse  to  discover  any  particulars  of  his 
estate,  he  is  liable  to  the  consequences  of  answering  unsatisfactorily, 
although  the  information  sought  may  show  that  he  has  committed  a 
criminal  act. 

Ex  parte  Cossens,  Buck,  631. 

If  a  party,  on  his  examination,  imguardedly  answer  questions  which 
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Tender  him  liable  to  penalties,  his  examination  is  evidence  against  him 
*  in  a  court  of  justice. 
-    Smith  Y.  Beadwell,  1  Camp*  30. 

And  this,  although  the  authority  of  the  commissioners  has  been  abused 
by  an  examination  on  matters  unconnected  with  the  bankrupt's  estate, 
for  the  purpose  of  procuring  evidence  for  an  action  in  which  the  bank- 
rupt has  no  interest 

8tockfleth  v.  De  Taatet,  4  Camp.  10.  Sed  ride,  7  Bam.  &  C.  636. 

It  seems  that  the  bankrupt  is  boimd  to  render  the  commissioners,  if 
required,  an  account  in  writing  of  his  estate  and  effects. 

Where  he  promised  to  produce  a  balance-sheet,  and  represented  an 
account  in  writing  to  be  necessary  to  make  the  discovery  of  his  estate 
and  effects,  and  adjournments  from  time  to  time  took  place,  in  order  to 
enable  him  to  make  out  one,  and  on  the  last  adjournment  he  gave  qo 
satisfactory  reason  for  not  producing  it ;  it  was  held,  that  the  commis- 
sioners were  justified  in  committing  him. 

Davie  v.  Mitford,  4  Bam.  &  Aid.  356 ;  and  aee  Goddard^s  case,  Buck,  45. 

'  The  commissioners  are  authorized  to  examine  a  witness  concerning 
the  person,  trade,  dealings,  estate,  and  effects  of  the  bankrupt ;  and,  in- 
cidentally to  this  power,  they  may  examine  him  respecting  other  indivi- 
duals, through  whom  they  may  be  likely  to  obtain  information  on  those 
points :  therefore,  a  question,  where  the  witness  last  saw  the  bankrupt's 
wife,  was  held  legal  and  material ;  and  the  commissioners  were  held 
justified  in  committing  the  witness  for  unsatisfactorily  answering  it. 

Ex  parte  Vogel,  2  Bam.  &  Aid.  319.  See  Ex  parte  Baxter,  7  Bam.  &  C.  673.g 

[The  Lord  Chancellor  has  power  to  limit  the  commissioners  of  bank- 
rupts, to  make  particular  inquiries. 
Sed  qumt?  and  vide  Ex  parte  Bland,  1  Atk.  304. 

Thus,  the  Lord  Chancellor,  upon  a  petition,  limited  the  examination 
of  a  mother  to  her  son's  trading,  but  would  not  restrain  th^  commission- 
ers firom  asking  any  question  that  might  be  relevant  thereto. 

ExparU  Paraons,  1  Atk.  204.] 

I  But  in  a  recent  case  the  Vice-chancellor  refused,  on  petition,  to  re- 
strain the  commissioners  firom  putting  questions  respecting  a  gaming 
debt,  for  which  an  action  had  been  brought  against  the  petitioner  by  the 
assignees ;  since  it  must  be  presumed  that  the  commissioners  would  do 
their  duty,  and  tliat  the  party  would  be  protected  firom  answering  ques- 
tions subjecting  him  to  penalties. 

Ex  parte  Bmlton,  1  Glyn  &  J.  30;  and  see  Buck,  337.| 

[The  depositions  taken  before  commissioners  of  bankrupts  are  not  of 
a  public  nature,  but  taken  by  commissioners  to  defend  themselves; 
therefore  the  court  will  not  order  a  copy  of  them. 

Biacy's  case,  I  Ld.  Raym.  153.  The  coart  has  reirised  persons  summoned  before  the 
oommissioners  a  copy  of  the  interrogatories,  or  their  former  depositions.  Ex  parte 
Bland,  1  Atk.  305;  Bowden  v.  Dellow,  lb.  389.]     (  Buck,  390.|| 

II  Where  the  bankrupt  is  committed  for  not  fully  answering  to  the 
satisfiurtion  of  the  commissioners,  the  courts  have  been  strict  in  requiring 
all  the  questions  and*answers  put  to  him,  applicable  to  the  subject  of 
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commitment,  to  be  stated  at  length  on  the  warrant,  in  order  that  the 
court,  before  which  the  bankrupt  may  be'  brought  on  habeas  corpiUf 
may  be  enabled  to  judge  whether  the  commissioners  have  righdy  im- 
derstood  the  effect  of  such  questions  and  answers. 

.    Coomb's  Ca.  9  Rose,  396 ;  Brown's  case,  lb.  400 ;  bat  see  $  39  of  the  new  act,  wfrL 

And  if  the  commissioners  commit  the  bankrupt  on  the  eridcmoe  of 
third  parties,  (a)  such  evidence  must  be  stated  on  the  warrant  in  Aee 
verba.  And  if  the  bankrupt  is  re-committed  after  re-examination,  the 
r^-examination  must  be  stated  in  a  supplemental  warrant 

Crowley's  case,  3  Swanst  1  •  (a)  Whether  the  commissioners  can  leoatTO  taeh  mh 
dsQto  in  deciding  whether  the  answers  are  satisfactory,  is  doubtful. 

A  single  question,  followed  by  a  direct  answer,  with  no  further  ex» 
ftmiuacion  on  the  subject  of  it,  cannot  be  the  ground  of  a  vaUd  comnut*- 
inent,  as  the  judge  would  have  no  means  of  deciding  whether  or  not  the 
ahswer  was  satisfactory. 

Walker's  case,  1  Glyn  &  J.  371 ;  a:nd  eee  3  lac.  ft  W,  467. 

If  the  bankmpt  refuse  to  be  sworn  (i)  or  give  any  account  of  his  pn>- 
)>erty,  this  is  a  refusal  to  answer  all  questions,  and  a  warrant  of  commit- 
ment is  good  in  such  case,  though  it  state  no  specific  question  put  to  the 
bankrupt. 

Ex  parte  Page,  1  Bam.  &  Aid.  568.  (h)  Refoaing  to  be  sworn  it  now  a  spefeifift 
grouiid  of  committal.  $  34. 

But  by  the  present  statute,  (§  39,)  aniey  671,  an  important  alteration  is 
made,(cj  and  it  is  provided,  that  the  court  before  which  the  banknipt 
is  brougnt  may,  if  required,  insp^t  and  tonsidtr  the  whole  eaamimh 
iwH  of  the  partj/y  although  the  whole  is  not  stated  in  the  warrant  of 
commitment. 

6  G.  4,  c.  16,  §  39.  {c)  Qu.  Whether  since  this  provision  the  warrant  will  be  bad  fer 
not  stating  all  the  questions  and  answers  relative  to  the  subject  of  commitment.   See 

9  liam.  &  C.  336. 

If,  on  the  return  to  the  habeas  eorpusy  there  appeaw  any  insufficienc]^ 
in  point  of  mere  Jbrm  in  the  warrant,  the  cotirt  cannot,  on  that  ground 
alone,  discharge  the  bankrupt,  but  are  bound  to  reconunit 

6  a.  4,  c.  16,  $  39 ;  1  Bam.  ^  Aid.  668(  3  Ih.  319» 

If  the  bankmpt  committed  is  desirous  to  conform,  he  must  send  woid 

10  the  commissioners ;  and  they  will  be  directed  by  the  court  to  i^pohtt 
H  meeting  for  a  fuHher  examination  \  and  in  some  cases  the  Cromi  of 
King's  Bench  will  grant  a  mandavMts  to  the  commissioners. 

I  Term  R.  651 ;  3  Bro.  C.  C.  48 ;  18  Yes.  394 ;  38  Dow.  h  Ry.  3I«^ 

But  in  a  late  case,  lihe  court  refused  a  mandamus  where  ibe  object 
of  the  application  seamed  to  be  to  avoid  the  expense  of  a  habeas  corpus^ 
saying  th^y  had  no  authority  to  throw  on  the  estale  the  expense  of  bring- 
ing up  the  party. 

Ex  parte  Baxter,  8  Bam.  &  C.  344.J 

\A  question  was  raised,  whether  a  bankrupt,  under  examinatioo,  wss 
protected  from  arrests  at  the  time,  eundo  et  redeundo?  The  fact  was 
that  the  bankrupt  was  arrested  upon  an  extent  Lord  Haidwidce  held, 
that  the  king  was  not  bound  by  the  basikrupt  acts ;  therefore,  that  it  was 
merely  a  question  at  common  law :  and  o^taialy^  at  oonunon  law,  tlw 
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commissioners  have  no  authority ;  and  that  their  authority  is  not  judiciali 

but  ministerial. 

EoB  pmrU  Dick,  8  Black.  1143. 

In  a  subsequent  case,  Lord  Henley  said,  that  the  commissioners  are  a 
court  of  justice,  sufficient  for  the  purpose  of  having  their  witnesses  pro- 
tected, at  least  by  the  Court  of  Chancery,  if  not  by  themselves  j  else 
witnesses  would  be  in  a  strange  dilemma.  If  they  do  not  appear,  they 
are  liable  to  be  committed  by  the  court  for  their  contempt ;  if  they  do, 
they  are  liable  to  arrests,  which  would  be  absurd,  and  therefore  impos- 
sible. 

Ex  parte  Stow,  2  Black.  1142.  And  see  oec  Ex  parte  Kemey,  1  Atk.  55.  But  see 
Kinder  ▼.  Williams,  4  Term  R.  376,  contr,'] 

II  The  witness  is  privileged,  whether  he  attend  under  a  sununons  from 
the  commissioners,  or  voluntarily. 

ExparU  Kln^,  7  Yes.  312.  Ex  parte  Byne,  1  Yes.  &  Bea.  316.|| 

So  also  a  creditor,  attending  to  prove  his  own  debt,  is  privileged. 

Ex  parte  Bryant,  1  Madd.  R.  49.  ExparU  List,  2  Rose,  24. 

A  bankrupt  attending,  upon  notice,  a  meeting  of  the  commissionera 
to  declare  a  dividend,  is  protected  from  arrest,  although  such  meeting  is 
several  years  after  his  last  examination. 

Aiding  y.  Flower,  8  Teim  R.  534. 

The  proper  application  for  discharge  in  such  case,  is  by  motion  to  the 
Lord  Chancellor  -,  though  in  some  cases  it  has  been  done  by  petition. 

1  Yes.  &  Bea.  316 ;  11  Yes.  55«. 

The  contempt  is  against  the  commissioners ;  and  the  Court  of  King's 
Bench  refused  to  discharge  the  party ;  since  it  was  not  the  court  of 
which  the  contempt  was  committed. 

16  Yes.  413 ;  1  Mont.  Dig.  104 ;  Kinder  v.  Williams,  tuprd;  and  see  1  Deacon,  160.| 

{p)  Of  the  Assignees;  und  herein  of  the  Manner  and  Time  cf  choosing  tiiem,  ||  of  their 
Removal,]  and  Nataie  of  tkeii  Trast,  y  R^ts,  and  Duties.] 

By  the  sixty-first  section  of  the  6  G.  4,  c.  16,  it  is  enacted,  **that  at  the 
second  meeting  appointed  by  the  commissioners  as  aforesaid,  or  any  cuU 
joumment  thereof ^  (a)  assignees  of  the  bankrupt's  estate  and  effects 
^all  be  chosen ;  and  all  creditors  who  have  proved  debts  under  the 
commission,  to  the  amount  of  lOf.,  and  upwards,  shall  be  entitled  to 
vote  in  such  choice ;  and  also  any  person  authorized  by  letter  of  attor- 
ney (ft)  from  any  such  creditor  or  creditors,  upon  yroof  of  the  execution 
Tfeereof,  either  by  affidavit  sworn  before  a  master  m  Chancery,  ordinary 
or  extraordinary,  or  by  oath  before  the  commissioners  viva  voce;  and 
%n  case  of  creditors  residing  out  of  England^  by  oathy  before  a  magi' 
siraie  where  the  party  shall  be  residing^  duly  attested  by  a  notary 
publicy  British  minister^  or  consul;  and  the  choice  shall  be  made  by 
4ie  major  part  in  value  of  the  creditors  so  entitled  to  vote ;  provided 
that  the  commissioners  shall  have  pouter  to  reject  any  person  so 
chosen,  who  shall  appear  to  them  unfit  to  be  such  assignee  as  ajbre- 
snid;  (c)  and  upon  such  rejection,  a  new  choice  of  another  assignee  or 
^assignees  shall  be  made  as  aforesaid?^ 

The  words  tn  ItaGcs  are  new.    (a)  See  Ex  parte  Jarland,  3  Rose,  361*    Ex  parte 
Siitteffield,  1  Rose,  193.    (I)  This  power  was  bmre  confined  to  cfediton  Mvisg  lenMils 
the  plaoe  «f  meeting.   See  3  Rose,  361.    Om  pertner  may  eoDseiite  a  power  «■ 

3  l2 
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behalf  of  the  fiim.  14  Yes.  597.  In  those  cases  where  parties  are  admitted  to  prove  under 
a  special  order  of  the  court,  they  cannot  Tote  in  the  choice  of  assignees.  Ex  parte  Shsw^ 
I  Glyn  &  J.  163.  Commissioners  on  the  day  for  choosing  assignees  are  not  to  ezamioe 
critically  into  the  debt,  bnt  to  admit  creditors  for  what  they  swear  is  dae  to  theoi,  as 
they  are  liable  to  an  account  afterwards.  1  Atk.  68. ||  [But  if  any  obvious  objection  ap* 
pears  to  the  debt,  it  is  the  constant  practice  to  suffer  the  creditor  only  to  claim,  till  he 
makes  out  his  demand  to  the  satisfaction  of  the  commissioners.  lb.  71.]  D  (Ol'be  re- 
jection by  the  commissioners  is  not  final.  There  is  an  appeal  to  the  chanoeUor.  1  Mont 
&  Mac.  197.) 

§  62.  ^^  And  be  it  enacted,  that  in  all  commissions  against  one  or  more 
of  the  partners  of  a  firm,  any  creditor  to  whom  the  bankrupt  or  bank- 
rupts is  or  are  indebted,  jointly  with  the  other  partner  or  partners  of  the 
said  firm,  or  any  of  them,  shall  be  entitled  to  prove  his  debt  under  such 
commission,  for  the  purpose  only  of  voting  in  the  choiee  of  assignees 
under  such  commission,  and  of  assenting  to  or  dissenting  from  the  cer- 
tificate of  such  bankrupt  or  bankrupts,  or  of  either  of  such  puiposes; 
but  such  creditor  shall  not  receive  any  dividend  out  of  the  separate 
estate  of  the  bankrupt  or  bankrupts,  until  all  the  separate  creditors  shall 
have  received  the  full  amount  of  their  respective  debts,  unless  such  crt^ 
ditor  shall  be  a  petitioning  creditor  in  a  commission  against  one 
member  of  a  firm!* 

The  words  in  Italics  are  new. 

§  63.  <<  And  be  it  further  enacted,  that  the  commissioners  shall  assign 
to  the  assignees,  for  the  benefit  of  the  creditors  of  the  bankrupt,  all 
the  present  and  future  personal  estate  of  such  bankrupt,  wheresoever 
the  same  nlay  be  found  or  known,  and  all  property  which  he  may  pur- 
chase, or  which  may  revert,  descend,  be  devised,  or  bequeathed,  or  come 
to  him,  before  he  shall  have  obtained  his  certificate ;  and  the  commis- 
sioners shall  also  assign  as  aforesaid  all  debts  due  or  to  be  due  to  the 
bankrupt,  wheresoever  the  same  may  be  found  or  known ;  and  such 
assignment  shall  vest  the  property,  right,  and  interest  in  such  debts  in 
such  assignees  as  fully  as  if  the  assurance  whereby  they  are  secured 
had  been  made  to  such  assignees;  and  after  such  assignment,  neither  the 
bankrupt  nor  any  person  claiming  through  or  imder  him,  shall  have 
power  to  recover  the  same,  nor  to  make  any  release  or  discharge  thereof; 
neither  shall  the  same  be  attached  as  the  debt  of  the  bankrupt  by  any 
person,  according  to  the  custom  of  the  city  of  London  or  otherwise; 
but  such  assignees  shall  have  like  remedy  to  recover  the  same  in  their 
own  names,  as  the  bankrupt  himself  might  have  had  if  he  had  not 
been  adjudged  bankrupt" 

§  64.  <<  And  be  it  enacted,  that  the  commissioners  shall,  by  deed  in- 
dented and  rolled  in  any  of  his  majesty's  courts  of  record,  convey  to 
the  said  assignees,  for  the  benefit  of  the  creditors  as  aforesaid,  all  landa^ 
tenements,  and  hereditaments,  except  copy  or  customary  hold  in  Eng- 
land, Scotland,  Ireland,  or  in  any  of  the  dominions,  plantations,  colo- 
nies, belonging  to  his  majesty,  to  which  any  bankrupt  is  entitled,  and 
all  interest  to  which  such  bankrupt  is  entitled  in  any  of  such  lands,  tene- 
ments, hereditaments,  and  of  which  he  might,  according  to  the  laws  of 
the  several  countries,  dominions,  plantations,  colonies,  have  disposed; 
and  all  such  lands,  tenements,  and  hereditaments  as  he  ^lall  purchase, 
or  shall  descend,  be  devised,  or  revert  to  or  come  to  such  bankrupt 
before  he  shall  have  obtained  his  certificate,  and  all  deeds,  papezs,  and 
writings  respecting  the  same;  and  every  such  deed,  shall  be  valid 


BANKRUPT.  079 

(D)  Choice,  RemoTBl,  Rights,  and  Duties  of  Aeaigneee* 

against  the  bankrupt  and  against  all  persons  claiming  under  him;  pro^ 
vided  that  wherty  according  to  ike  laws  of  any  such  plantation  or 
colony y  such  deed  would  require  registration^  enrolment^  or  recording, 
the  same  shall  be  so  registered,  enrolled,  or  recorded  according^o  the  . 
laws  of  such  plantation  or  colony;  and  no  such  deed  shall  invalidate 
the  title  of  any  purchaser  for  valuable  consideration  prior  to  such 
registration,  enrolment,  or  recording,  without  notice  that  the  com* 
mission  has  issued.^' 
The  words  in  Italics  aie  new. 

§  65,  ^^  And  be  it  enacted,  that  the  commissioners  shall,  by  deed  in- 
dented and  enrolled  as  aforesaid,  make  ssile,  for  the  benefit  of  the  cre- 
ditors as  aforesaid,  of  any  lands,  tenements,  and  hereditaments,  situate 
either  in  England  or  Ireland,  whereof  the  bankrupt  is  seised  of  any 
estate-tail  in  possession,  reversion,  or  remainder,  and  whereof  no  rever- 
sion or  remainder  is  in  the  crown,  the  gift  or  provision  of  the  crow;i ; 
and  every  such  deed  shall  be  good  against  the  said  bankrupt,  and  the 
issue  of  his  body,  and  against  all  persons  claiming  under  him  after  he 
became  bankrupt;  and  against  all  persons  whom  the  said  bankrupt,  by  , 
fine,  common  recovery,  or  any  other  means,  might  cut  oflf  or  debar  from 
any  remainder  or  reversion,  or  other  interest  in  or  out  of  the  said  lands, 
tenements,  and  hereditaments.'^ 

J.* 66.  "And  be  it  enacted,  that  the  Lord  Chancellor  may,  on  petition, 
er  any  conveyance  or  assignment,  either  of  the  real  or  personal 
estate  of  the  bankrupt,  made  either  to  assignees  appointed  by  the  com- 
missioners or  chosen  by  the  creditors,  and  any  enrolment  thereof  to  be 
vacated,  provided  that  no  title  of  any  purchaser  under  any  conveyan<5e 
prior  to  such  order  be  thereby  afiected,  and  that  no  estate  previously 
barred  be  thereby  revived:  and  the  Lord  Chancellor  may  order  the  com- 
missioners to  execute  a  new  assignment  or  assignments  of  the  debts  and 
effects  unreceived  and  not  disposed  of  by  the  then  assignee  or  assignees 
to  any  other  person  or  persons  to  be  chosen  by  the  creditors  as  afore- 
said, or  to  execute  a  new  conveyance  of  the  real  estate  imsold  or  not 
conveyed  to  such  person  or  persons,  and  in  such  manner  as  the  Lord 
Chancellor  shall  direct;  and  if  such  new  assignment  shall  be  ordered,  the 
debts  and  personal  estate  of  the  bankrupt  shall  be  thereby  vested  in  such  ^ 
new  assignees;  and  it  shall  be  lawful  for  them  to  sue  for  the  same  and  to 
discharge  any  action  or  suit,  or  to  give  any  acquittance  for  such  debt,  as 
effectually  as  the  former  assignees  might  have  done ;  and  the  commis- 
sioners shall,  in  the  two  London  Gazettes  next  after  the  removal  of  such 
assignee  or  assignees  and  such  new  appointment  as  aforesaid,  cause  ad- 
vertisements to  be  inserted,  giving  notice  of  such  removal  and  appoint-  \ 
ment,  and  directing  persons  indebted  to  the  bankrupt's  estate  not  to  pay 
any  debt  to  the  assignee  or  assignees  so  removed ;  and  if  such  new  con- 
veyance as  aforesaid  shall  be  ordered  as  aforesaid,  it  shall  be  valid  with- 
out any  conveyance  from  any  former  assignee  or  assignees,  or  his  or ' 
their  heirs  or  assigns,  provided  that  the  order  so  made  for  vacating  any 
bargam  and  sale  be  enrolled ;  and  any  bargain  and  sale  to  be  executed 
in  pursuance  thereof,  shall  be  enrolled  in  the  same  court  as  the  first  bar- 
gain and  sale  of  the  same  estate  weis  enrolled.'' 

[It  is  no  grround  for  removing  assigrnees  that  some  of  the  creditors  lired  at  a  dis- 
tance, and  had  not  an  opportunity  of  oein^  present  at  fheir  election :'  a  want  of  sub- 
stance or  integrity  is  the  true  ground  on  which  to  make  such  an  application.    Ex  parte 
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a^regnier,  1  Atk.  91.    H  See  5  Yes.  707 ;  13  Yes.  IS.)     [If  the  assignee  hecomes  hnk- 

^^"Upt  he  may  be  removed.    Ex  parte  Newton,  1  Atk.  97 ;  ||  but  see  1  Rose,  236.|    Or 

'^'f  the  commissioners  act  improperly  at  the  time  of  choosing  him.    Yin.  Abr.  tit.  Oe- 

MDUtor  and  Bankrupt,  (O,)  pi.  3.  J     ||  The  choice  of  assignees  is  not  to  be  disturbed  on  tfie 

froun^that  creditors  were  prevented  by  accident  from  voting,  if  they  were  not  kept  back 
y  fraud.  Ex  parte  Surtees,  13  Yes.  10;  nor  because  the  commissioners  have  impvtH 
perly  excluded  the  proof  of  a  debt  that  would  have  turned  the  scale,  unless  the  rejeeiioii 
were  fraudulent.  Ex  parte  Durent,  Buck.  301.  Ex  parte  Shaw,  1  Glyn  &  Ja«  139.  A 
creditor  having  adverse  interests  to  the  rest  of  the  creditors,  and  choosing  himself  sole 
assigrnee,  would  probably  be  removed.  Ex  parte  Martell,  1  Rose,  335 ;  and  see  1  Yes. 
&  B.  380 ;  3  Yes.  &  B.  139.  And  an  assignee  may  be  removed  if  prematarely  resid- 
ing out  of  the  jurisdiction,  as  the  court  has  no  hold  upon  him.  Ex  parte  Grey,  13  Yes. 
374.  Qu.  How  far  the  interference  of  the  bankrupt  in  the  choice  will  render  it  void? 
Ex  parte  Shaw,  1  Glyn  &  Ja.  137.  If  several  assignees  are  chosen  jointly,  and  one  is 
inehgible,  the  whole  choice  will  be  set  aside.  Ib.||  [When  an  assignee  is  removed,  he 
must  join  with  the  old  assignee  and  the  commissioners  in  making  an  assignment  to  ifas 
new  assignee.  Yin.  Abr.  tit.  Creditor  and  Bankrupt^  f  O,)  pi.  3.  And  where  an  assignss 
is  removed  on  account  of  his  own  bankruptcy,  Lora  Haidwicke  was  of  opinion  that 
he  and  his  assignees  must  join  with  the  commissioners  in  executing  an  assignment  to 
the  new  assignee.  1  Atk.  97.]  0  ^^^  where  the  assignee  has  absconded,  or  from  other 
cause  could  not  execute  the  assignment  to  the  new  assignee,  the  Lord  Chancellor  has 
directed  the  first  assignment  to  be  vacated,  and  ordered  an  immediate  assignment  lion 
the  commissioners  to  the  new  assiniee.  Ex  parte  Bainbridge,  6  Yes.  451.  Ex  parU 
Leman,  13  Yes.  371.  Ex  parte  Cooke,  lb. ;  and  see  the  six^-sixth  section  of  the  pie- 
eent  statute,  which  is  extended  to  assignments,  in  order  to  obviate  doubts  on  the  thiity- 
firet  section  of  5  G.  3,  c.  30.  An  order  for  removal  of  one  assignee,  unless  followed 
up  by  a  release  or  assignment  from  him  to  his  co-assignees,  or  by  a  new  assagnooent 
from  the  commissioners  to  the  new  assignee,  does  not  devest  the  estate  out  of  soch 
assifirnee.  Bloxam  v.  Hubbard,  5  East,  407.  By  the  present  statute,  section  66,  no 
purchaser  under  any  conveyance  prior  to  the  order  to  vacate,  shall  be  thereby  affected. 
An  assignee  retiring  on  his  own  request  must  give  security  to  be  approved  by  the  mas- 
ter against  costs  to  be  incurred  in  any  action  by  reason  of  his  retiring,  and  most  alas 
pay  the  costs  of  his  removal  and  of  the  new  choice.  3  Madd.  SnS;  Buck.  466; 
5  Madd.  76.0 

§  67.  ^^And  be  it  enacted,  that  whenever  any  assignee  shall  die,  or  a 
new  assignee  or  assignees  shall  be  chosen  as  aK)resaid,  no  action  at  law 
or  suit  in  equity  shall  be  thereby  abated ;  but  the  court  in  which  any 
action  or  suit  is  depending,  may,  upon  the  suggestion  of  such  death  or 
removal,  and  new  choice,  allow  die  name  of  the  surviving  or  new  as- 
signee or  assignees  to  be  substituted  in  the  place  of  the  former ;  and 
such  action  or  suit  shall  be  prosecuted  in  the  name  or  names  of  the  said 
surviving  or  new  assignee  or  assignees,  in  the  same  manner  as  if  be  or 
they  had  originally  conunenced  the  same.''|| 

Assignees  are  in  the  nature  of  trustees ;  and  where  they  employ  an 
agent  to  receive  or  pay  money,  who  abuses  their  confidence,  they  must, 
like  other  trustees,  answer  over  to  the  cestui  que  trusts.  But  when 
they  employ  an  agent,  (a)  either  from  necessity,  or  conformably  to  the 
common  usage  of  mankind,  they  have  been  holden  not  Uable,  provided 
they  have  used  due  precaution  in  the  choice  of  the  person  employed 

In  re  Earl  of  Litchfield,  1  Atk.  88.     (a)  Ex  parte  Belchier,  Ambl.  318.     |  See  JBr 

parte  Wilkinson,  Buck,  197.| 

From  their  being  considered  as  mere  trustees,  it  follows,  that  each  is 
sepaurately  answerable  only  for  what  he  receives ;  and  the  negligence 
of  one  shall  not  hurt  any  of  the  others,  (b)  provided  they  be  not  at  all 
privy  to  any  private  and  personal  agreement  entered  into  by  their  co- 
assignee. 

1  Atk.  89.  (b)  But  Lord  Haidwicke  recommends  the  insertion  of  the  words  ^^jmai^ 
and  Meveralltf^^  in  the  assignment,  for  the  security  of  each  assignee.    I  Atk.  90. 
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|)If  a  judgment  is  obtained  against  two  assignees  for  a  joint  debt,  and 
one  of  them  pays  the  whole  sum,  he  may  recover  a  moiety  as  contribu- 
tion from  the  other,  without  showing  that  the  defendant  has  any  money 
of  the  estate  in  his  hands. 

Hart  ▼.  Biggs,  Holt,  Ca.  945, 

And  if  one  assignee  pay  the  whole  of  a  loss  occasioned  by  the  joint 
act  of  himself  and  the  other  assignee,  the  other  cannot  defend  himself  in 
an  action  for  contribution  on  the  ground  that  he  acted  for  conformity  on 
the  advice  of  the  plaintiff. 

Ltngazd  ▼.  Bromky,  1  Yea.  U  Bea.  1 14.|) 

Another  consequence  is,  that  payment  of  a  debt  to  one  ass^^nee  will 
not  be  good. 

Can  y.  Read,  3  Atk.  695.    ||See  1  Esp.  N.  P.  C.  114;  4  Esp.  N.  P.  C.  930.|| 

K  an  assignee  becomes  insolvent,  and  has  applied  any  of  the  money 
received  by  him  in  that  capacity  to  his  own  use,  the  commissioners  are 
to  be  considered  as  specialty  creditors,  because  the  commissioners  exe- 
cuted a  counterpart  of, the  assignment  to  them*;  and  the  agreement, 
being  under  hand  and  seal,  makes  it  in  the  nature  of  a  specialty  debt, 
and  therefore  they  may  come  upon  his  real  estate.  , 

Primrose  y.  Bromley,  1  Atk.  89.  ||  But  ihe  penalty  of  20  per  cent,  under  the  l(Mth 
•ecdon,  is  not  a  specialty  debt.    Buck.  Ca.  495.|^ 

II  And  where  an  assignee  becomes  bankrupt  with  money  of  the  estate 
ID  his  hands,  his  own  estate  is  held  not  entitled  to  receive  any  of  the 
dividends  due  on  the  assignee's  proof  under  the  commission  of  which 
he  was  assignee,  until  they  have  reimbursed  in  full  the  money  in  the 
asragnee's  hands  belonging  to  the  estate  of  which  he  was  assignee. 

Ex  parte  Graham,  3  Yes.  &  Bea.  130;  Ex  parte  Bebb,  19  Yes.  322;  Ex  parte  Big^ 
Bold,  2  Madd.  470. 

By  the  6  6.  4,  c.  16,  §  106,  the  commissioners  shall,  at  the  last  exa- 
mination of  the  bankrupt,  appoint  a  meeting,  not  sooner  than  four 
months  from  the  issuing  of  the  commission,  nor  later  than  six  months 
after  the  last  examination,  and  give  twenty-one  days'  notice  in  the  Lon- 
don Gazette  to  audit  the  accounts  of  the  assignees,  when  the  assignees 
shall  deliver  a  true  statement,  in  writing,  of  all  money  received  by 
them, (a)  and  on  what  accoimt  and  how  employed;  and  the  commis- 
sioners shall  examine  the  account,  and  inquire  whether  any  sum  appear- 
ing to  be  in  the  hands  of  the  assignees  ought  to  be  retained,  and  may 
examine  the  assignees  upon  oath  touching  the  truth  of  such  accounts; 
and  the  assignees  shall  be  allowed  to  retain  all  such  money  as  they  have 
expended  in  suing  out  and  prosecuting  such  commission,  and  all  other 
just  allowances. 

This  clause  is  new ;  and  see  $  101,  as  to  assignees'  accounts,  uad  1  Mont  &  Mae. 
389.    (a)  See  Buck's  Ca.  92,  304.D 

It  is  the  duty  of  the  assignees  to  sell  all  the  bankrupt's  property  as 

soon  as  it  can  be  done  with  advantage ;  and  if  they  neglect  to  dispose 

of  it,  the  Chancellor,  upon  petition  of  a  creditor,  will  order  a  sale,  not^ 

withstanding  the  assignees  should  be  desirous  of  keeping  the  estate,  as 

conceiving  it  to  be  more  beneficial  for  the  creditors  than  a  sale. 

Sx  parte  GoTeing,  19di  June,  1790,  Co.  Bankrupt  Laws,  335«  g  See  6  Yes.  623; 
17  Yes.  514;  15  Yes.  228.||. 

If  If  an  assignee  buys  in  the  property  without  the  authority  of  the 
Vol.  I.— 86 
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creditors,  it  is  at  his  peril,  aod  if  a  loss  arises  od  a  le-sale  be  mmt 
bear  it 

Ex  partt  Lewis,  1  GItii  &  Jb.  69 ;  Ex  parte  Buzlon,  lb.  55. 
There  is  jiothing  in  the  statute  to  prevent  assignees  selling  by  prinle 
contract,  and  with  consent  of  creditors  it  is  unobjectionable ;  but  if  done 
without  consent,  it  is  a  circumstance  not  to  be  disregarded  on  a  com- 
plaint that  the  property,  by  a  different  mode  of  disposing  of  it,  might 
have  been  rendered  more  productive. 

Ex  parte  DunmaD,  3  Rove,  G6. 

It  is  an  established  rule  that  an  assignee,  commissioner,  or  solicitor  to 
the  commission,  is  incapable  of  purchasing  property  of  the  bankrupt,  ot 
dividends  under  the  commission,  and  such  purchase  is  ground  of  remoVtl 
of  an  assignee. 

Ex parU  Rejpoiia,  5Vm.  707;  £x porit  Loot,  6  Ves.  6S5 ;  flzporb  Juum, 8 Yn. 
337.  Ex  parte  BenpeO,  10  Yea.  39\;  Ex  parteVi  light,  2  Roee,2i<i  Ex  parUBt&xA, 
I  Mont.  &  Mac.  231. 

And  unless  the  creditors  expressly  assent,  the  Court  of  Chancery  will 
not  permit  an  assignee  or  solicitor  to  divest  himself  of  his  character  of 
trustee,  so  as  to  be  entitled  to  purchase;  since  it  would  lead  to  mischiefi 
if  a  person  in  this  situation  might  act  up  to  the  period  of  the  sale,  gettlog 
all  the  information  that  could  be  useful  to  him,  and  then  discharge  bin^ 
self  from  his  character,  and  buy  the  property, 

8  Vea.  353;  J?x  parte  Hodgson,  lGtji>&  J.  13;  fzjurb  Page,  4  M*dd.U9;  £t 
parte  Searic,  1  Glyn  &  Jb.  187. 

It  is  now  settled  that  assignees  are  in  the  situation  of  ordinary  vendon, 
and  are  bound  to  make  a  good  title  to  the  bankrupt's  estate  sold,  unlea 
they  expressly  stipulate  that  the  purchaser  is  to  have  only  such  a  title 
as  the  bankrupt  had. 

OVea.146;  11  Vea.  337;  Macdnuld  v.  Hanson,  IS  Ves.  377;  Fieme  t.  Wri^ 
4  Hadd.  364;  See  1  Deacon,  333. 

Assignees  selling  a  leasehold  estate  of  the  bankrupt  are  Dot  endded  u 
a  covenant  of  indemnity  from  the  vendee  against  the  rent  and  covenacu 
in  the  lease ;  as  the  assignees'  liability  to  the  lessor  is  at  an  end  wbei 
they  assign  over  the  lease,  such  indemnity  is  unnecessary. 

WilkioB  T.  Fiy,  1  MeriT.  R.  344. 

.  By  the  78th  section  of  the  6  G.  4,  c  1 6,  (which  is  altered  from  the  3  G 
4,  c.  61,  §  4,)  the  Lord  Chancellor  may,  on  petition  of  the  assignees,  oi 
of  any  purchaser,  if  such  bankrupt  shall  not  try  the  validity  e/tk 
COTTiTnission,  or  if  there  shall  have  been  a  verdict  at  law  establishing 
its  validity,  order  the  bankrupt  to  join  in  a  conveyance ;  and  if  he  dial 
not  execute  within  the  time  directed  by  the  order,  he  and  all  persom 
claiming  under  him  are  estopped  from  objecting  to  the  validity  of  Ibi 
conveyance,  and  all  estate  in  him  shall  be  as  effectually  barred  as  if  hi 
had  executed. 

Tbew  words  aie  inalead  of  the  words  "at  ihe  time  of  the  allowance  of,  or  after  be  b* 
obtained  hie  certiGcate." 

By  the  87th  section,  (which  is  new,)  no  title  to  property  sold  under  tb 
commission,  or  tmder  any  order  in  bankruptcy,  shall  be  impeached  b; 
the  bankrupt,  or  any  person  claiming  under  him,  in  respect  of  any  defec 
in  the  commission  or  proceedings  under  it,  unless  the  bankrupt  shall  bar 
commenced  proceedings  to  supersede  the  commission  and  duly  prose 
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cuted  the  same,  within  twelve  calendar  months  from  the  issuing  of  the 
commission.  II 

The  creditors  and  assignees  stand  in  the  place  of  the  bankrupt,  and 
are  subject  to  the  same  equity,  and  bound  by  all  acts  fairly  done  by  him ; 
for  although  the  court  will  favour  creditors  as  much  as  they  can,  it  must 
be  where  they  have  a  superior  right  to  other  persons. 

Brown  y.  Jones,  1  Atk.  188 ;  Tyrrell  v.  Hope,  3  Atk.  562.  fi  Where  there  are  mutual 
dealings  between  A  and  B,  and  A  having  the  property  of  B  in  his  hands,  C  becomes  a 
bankrupt,  A  is  entitled  to  set  off  his  debt  or  demands  against  the  funds  in  his  posses- 
sion, and  can  be  compelled  to  account  to  the  assignees  only  for  the  balance,  even  though 
the  subject  of  the  set-off  would  not  be  admissible  at  law.  Murray  V.  Riggs,  15  {ohns. 
571,  591.    See  Nelson  v.  the  London  Assurance  Company,  2  Sim.  &  Stu.  292.  g^ 

Where  a  mortgage  is  made  on  a  lease  pledged  by  a  bankrupt,  equity 
will  supply  a  defect  in  the  conveyance  against  the  assignees. 
Russell  y.  Russell,  1  Brown,  Chan.  R.  269;  Taylor  v.  Wheeler,  2  Vem.  564. 

If  there  is  a  custom  in  the  country  that  half-a-year's  rent  should  be- 
come due  on  the  day  the  tenant  enters  upon  the  premises,  th&  assignees 
are  bound  by  it,  notwithstanding  the  tenant  had  committed  an  act  of 
bankruptcy  before  he  took  the  premises,  and  made  the  agreement  to  pay 
half-a-year*s  rent  in  advance. 

Buckley  ▼.  Taylor,  2  Term  R.  600. 

.  The  statute  of  limitations  will  run  against  the  assignees  from  the  time 
of  the  original  promise  to  the  bankrupt 
Ashbrooke  v.  Manley,  Comb.  70. 

So  where  in  an  action  brought  against  the  defendant  by  an  assignee, 
he  pleaded  the  statute  of  limitations ;  the  court  resolved  xSasX  the  statutes 
of  bankrupts  transfer  the  right  to  the  assignee,  but  it  is  no  more  than 
the  old  right  which  the  bankrupt  had  before  he  had  committed  any  act 
of  bankruptcy,  and  therefore  the  assignee  must  take  it  in  the  same  pUght 
and  condition  as  the  bankrupt  himself  had  it ;  and  that  the  statute  of 
limitation  was  a  bar. 

Grey  v.  Bendish,  Cases  in  Equity,  171 ;  3  P.  Wms.  144. 

Where  a  creditor  before  bankruptcy  agrees  to  take  less  than  his  debt, 
so  that  it  be  paid  precisely  at  the  day,  and  the  debtor  fails  of  payment, 
he  cannot  be  relieved :  and  if  the  debtor  becomes  bankrupt,  the  assignees 
will  not  be  entitled  to  bind  the  creditor  by  his  composition,  but  he  has  a 
right  to  prove  his  whole  debt 

.     Ex  parU  Bennet,  2  Atk.  528. 

It  is  the  duty  of  the  assignees  to  make  a  dividend  as  early  as  possible 
after  the  time  given  by  the  statute  for  creditors  to  come  in  and  prove 
their  debts ;  and  if  they  neglect  making  a  dividend,  and  keep  the  money 
in  their  own  hands,  they  will  be  Uable  to  interest  for  it 

Ex  parte  Lane,  1  Atk.  90;  Treves  y.  Townshend,  in  Chan.  Nov.  17, 1783 ;  Co.  Bank- 
rapt  Laws,  344.]     ||  Ex  parte  Edwards,  6  Yes.  3.  Ex  parte  Townsend,  15  Ves.  470.|| 

II  By  the  102d  section  of  the  6  6.  4,  c  16,  it  is  enacted,  that  at  the 
meeting  for  the  choice  of  assignees,  the  major  part  in  value  of  the  cre- 
ditors, may  direct  how,  and  with  whom,  and  where  money  received  out 
of  the  estate  shall  be  paid  in  and  remain  until  divided ;  and  if  the  cre- 
ditors shall  not  make  such  direction,  the  commissioners  shall  immediately 
after  such  choice,  and  at  such  meeting  do  so :  but  no  money  shall  be 
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directed  to  be  paid  into  the  hands  of  any  commissioner,  or  of  the  solicitor, 

or  to  any  banking-house  or  house  of  trade,  in  which  any  such  €omnu9- 

^oner,  or  die  soUcitor,  or  assignee^  is  interested. 

The  lOdd  section  omits  any  express  injunction  on  the  assignees  to  conform  to  the  di- 
leetion  of  the  creditors  or  the  commissioners.  The  words**  or  assignee*'  are  new;  mb 
ExparU  Baker,  18  Ves.  246. 

By  the  103d  section  the  commissioners  may,  when  expedient,  direct 
any  money,  part  of  such  estate,  to  be  invested  in  ezdiequer  biUs,  and 
may  direct  where  such  bills  shall  be  kept,  and  cause  them  to  be  sold  whea 
expedient,  and  the  proceeds  to  be  again  laid  out  in  the  purchase  of  ex- 
chequer bills,  or  applied  for  the  benefit  of  the  creditors,  subject  to  the 
control  of  the  Lord  Chancellor. 

The  103d  section  empowers  the  commissioners  to  invest,  without  any  application  by 
the  assignees,  or  by  five  or  more  creditors,  which  was  before  necessary. 

By  the  104th  section,  if  any  assignee  shall  retain  or  employ  for  bis 
awn  benefit,  or  knowingly  permit  any  co-assignee  so  to  retain  or  employ 
any  sum  to  the  amount  of  100/.,  part  of  the  estate  of  the  bankrupt,  or 
shall  neglect  to  invest  any  money  in  the  purchase  of  exchequer  bills, 
when  so  directed  as  aforesaid,  such  assignee  shall  be  charged  with  in- 
terest thereon,  at  .20/.  per  cent,,  and  the  commissioners  shall  charge 
€y<ery  such  assignee  in  his  accounts  accordingly. 

The  penalty  extends  to  **  knowifigly  permUting  uny  etHungnee^^^  dco.  &».«  wUbh  wis 
not  the  case  under  the  former  statute;  and  also  to  ^^negko&tg  lo  tfiees/,"  aa  well  as 
**  retaining**  any  sum,  and  the  word  ^*  wifully^^  before  ^^  retain"  is  omitted.  See  Blld^ 
Ca.  197. 

The  act  is  imperative  on  the  commissioners  to  chaxge  20/.  per  cmt 
in  Ifce  cases  enumerated. 

Ex  parte  Bray,  1  Rose,  144. 

The  penalty  does  not  apply  to  the  case  of  a  bankrupt  assignee, 
having  previous  to  his  bankruptcy  misemployed  money,  this  case  being 
provided  for  by  the  49  G.  3,  c.  121,  §  4,  (now  re-enacted  by  §  105,  (J 
6  G.  4,  c.  16,)  which  enacts  that  the  certificate^  of  a  bankrupt  assignee, 
who  is  indebted  to  the  estate  of  which  he  is  assignee,  for  monev  so 
rertained  or  employed  for  his  own  benefit,  ^hall  only  free  his  person  fiom 
arrest,  but  his  future  efiects  shall  remain  liable  for  sudi  debt  to  tbe 
estate. 

Wackerbatth  y.  Powell,  Buck,  496.    Ex  parte  Goldsmith,  1  Glyn  &  Ja.  405. 

Neither  the  commissioners  nor  the  Lord  Chancellor  can  allow  travel- 
ling expenses  to  the  assignees,  however  proper  it  may  be  for  the  cre- 
ditors to  make  such  allowance;  and  where  an  assignee  happens  to  be 
slu  accountant,  he  is  not  allowed  to  charge  the  estate  for  business  daw 
in  that  character. 

Ex  parte  Bray,  1  Siose,  145.    Ex  parte  Read,  1  Glyn  ft  Ja*  77. 

(E)  Of  the  Oeditora,  wfae  are  sack ;  and  hereu  of  proving  their  DeibtB, 

II  By  6  6.  4,  c.  16,  §  46,  it  is  enacted,  "that  at  the  three  several  meet- 
ings so  appointed  by  the  commissioners  as  aforesaid,  and  at  every  other 
meeting  by  them  appointed  for  proof  of  debts,  whereof  and  of  the  pur- 
port whereof  ten  days'  notice  shall  have  been  given  in  the  London 
Gkizette,  every  creditor  of  the  banknipt  may  prove  his  debt  by  his  own 
oath;  and  all  bodies  politic  and  public  companies  ineorjHfrated,  cr 
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authorized  to  sue  or  bring  actions  either  by  charter  or  act  of  parlia- 
ment, may  prove  by  an  agent,  provided  such  agent  shall  in  his  depo^ 
sUion  swear  that  he  is  such  agent  {is  qferesaid,  and  that  he  is  aih 
thorized  to  make  such  proof;  (a)  and  if  any  creditor  shall  live  remote 
fiom  the  place  of  the  meeting  of  the  commissioners,  he  may  prove  by 
affidavit,  sworn  before  a  master  in  Chancery,  ordinary  or  extraordinary ; 
or  if  such  creditor  shall  live  out  of  England,  by  affidavit  sworn  before  a 
magistrate  where  such  creditor  shall  be  residing,  and  attested  by  a 
notary  public,  British  minister  or  consul ;  and  no  creditor  shall  pay  any 
contribution  on  account  of  any  such  debt,  provided  that  it  shall  be  law* 
ful  for  the  said  commissioners  to  examine  upon  oath,  either  by  word  of 
mouth,  or  by  interrogatories  in  writing,  every  person  claiming  to  prove 
a  debt  under  the  said  commission,  or  to  require  such  further  proof,  and 
to  examine  such  other  person  in  relation  thereto,  as  they  shall  think  fit** 

(a)  This  is  new. 

§  47.  "  And  be  it  enacted,  that  every  person  with  whom  any  bank- 
rapt  shall  have  really  and  bond,  fide  contracted  any  debt  or  demand, 
before  the  issuing  of  the  commission  against  him,  shall,  notwithstand- 
ing any  prior  act  of  bankruptcy  committed  by  such  bankrupt,  be  admit- 
ted to  prove  the  same,  and  be  a  creditor  under  such  conmiission,  as  if 
no  sudi  act  of  bankruptcy  had  been  committed;  provided  such  person 
had  not,  at  the  time  the  same  was  contracted,  notice  of  any  act  oibank- 
ruptcy  by  such  bankrupt  conunitted.*' 

By  §  48,  the  commissioners  may  order  wages  or  salary  due  to  any 
derk  or  servant  of  the  bankrupt  to  be  paid,  (not  exceeding  six  montbus 
on  salary)  and  the  clerk  or  servant  may  prove  for  the  amount.  As  to 
apprentices,  see  post,  694. 

This  is  new.  A  trayeller  at  an  annual  salary  is  within  this  section.  1  Mont.  &  Mao* 
194;  and  See  lb.  95. 

By  ^  108,  it  is  enacted,  ''that  no  creditor  having  security  for  his  debt^ 
or  having  made  any  attachment  in  London,  or  any  other  place,  by  virtue 
of  any  custom  there  used,  of  the  goods  and  chattels  of  the  bankrupt,  shall 
receive  upon  any  such  security  or  attachment,  more  than  a  rateable  part 
of  such  debt,  except  in  respect  of  any  execution  or  extent  served  and 
levied  by  seizure  npon,  or  any  mortgsige  of  or  lien  upon  any  part  of  the 
property  of  such  banknipt  before  the  bankruptcy ;  provided  that  no  ere- 
diior,  though  for  a  valuable  consideration,  who  shall  sue  out  execu- 
tion upon  any  judgment  obtained  by  default,  confession,  or  nil  dicit, 
shall  avail  himself  of  such  execution,  to  the  prgudice  of  other  fair 
creditors,  but  shall  be  paid  rateable  with  such  creditors?^ 

The  first  part  of  this  section  is  from  ttte  dl  Jao.  o.  19,  $  9.  The  clause  in  Italics  is 
new;. its  langraage  is  very  obscure ;  but  the  construction  pat  upon  the  section  is^  that  a 
creditor,  suing  out  exequtioD  on  judgment  obtained  on  v^ict,  is  entitled  to  retain  the 
goods  seized,  provided  the  seizure  takes  place  before  the  act  of  bankruptcy ;  but  &at 
a  eveditor  suing  execution  on  a  judgment  by  de&ult,  &c,  will  not  be  entitled  to  re- 
tain the  goods  unless  the  tale  as  well  as  teizwe  are  complete  before  the  bankruptcy. 
Where  the  creditor  has  completed  his  execution  by  seizure  and  sale,  he  is  no  longer 
**  a  creditor  haying  security  for  his  debt,"  within  the  section ;  and  therefore,  if  a 
creditor  after  the  seizure  buys  the  goods  himself  of  the  sheriff,  and  the  assignees  after- 
wwtiM  take  possession  of  them,  he  may  maintain  trover  against  them.  iVymer  t. 
Kemble,  6  Barn.  &  C.  479 ;  and  see  Morland  v.  Pellatt,  8  Bam.  &  C.  732.    If  a  cre- 
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liable  to  the  assignees  for  the  amount  in  an  action  for  money  had  and  reoeiyed.  No^ 
v.  Buck,  8  Barn.  &  C.  160.  But  the  court  will  not  in  such  case  compel  the  sheriff  by 
rule  to  pay  over  the  proceeds  t)f  the  sale  to  the  eissignees  of  the  bankrupt.  In  re  Wash- 
bourn,  lb.  444.  Nor  will  they  set  aside  the  execution,  for  the  statute  does  not  render 
the  execution  void,  but  merely  enacts  that  the  plaintiff  in  such  execution  shall  shue 
rateably  with  the  other  creditors.  Taylor  v.  Taylor,  5  Bam.  &  C.  392.  An  execution 
on  a  ySno/ judgment  following  a  judgment  by  default  in  oftumptit  is  within  the  proviso. 
Cumme  v.  Welsford,  6  Bing.  503.  And  it  applies  to  judgments  obtained  before  the  act 
took  effect.  Ib.|| 

Creditors,  upon  what  security  soever  they  be,  come  in  all  equal, 
unless  such  as  have  obtained  actual  execution  before  the  bankruptcy, 
or  have  taken  pledges  for  their  just  debts ;  and  the  reason  is,  because, 
from  the  act  of  bankruptcy,  all  the  bankrupt's  estate  is  vested  in  the 
commissioners,  who  are  established  as  courts  of  justice  touching  the 
bankrupt's  estate,  and  before  whom  the  creditors  must  authenticate 
their  debts,  in  order  to  receive  their  dividends;  and  therefore,  they  must 
equally  admit  all  persons  to  make  proof  of  their  debts :  but  such  as 
have  pawns  or  mortgages  have  a  property  in  the  thing  so  pledged,  pre- 
cedent to  the  translation  of  the  property  to  the  commissioners;  in  which 
case  they  have  only  an  equity  of  redemption,  and  are  in  no  better  con- 
dition than  the  bankrupt  himself.     [When  a  creditor  comes  to  prove  his 
debt,  he  is  obliged  to  swear,  whether  he  has  a  security  or  not;  and  if 
be  has,  and  insists  upon  proving,  he  must  deliver  it  up  for  the  benefit 
of  his  creditors :  (a)  unless  it  be  a  joint  security  from  the  bankrupt  and 
another  person;  in  which  case  he  may  come  in  for  his  whole  debt 
under  the  commission,  without  being  compelled  to  deliver  up  the  joint- 
security,  as  he  is  entitled  to  recover  what  he  can  from  the  co-security, 
and  take  his  dividend  upon  the  whole  of  his  demand  upon  the  bank- 
rupt's estate,  provided  he  does  not  receive  more  than  20s.  in  the  pound 
on  the  whole.]  {b) 

II  Ex  parte  Stanborough,  5  Madd.  89.||     (a)  1  Atk.  105.    (b)  Ex  parte  Bennet,  9  Atk. 
528.    g  Ex  parte  Parr,  1  Rose,  76.    Ex  parte  Goodman,  3  Madd.  d73.|| 

II  If  a  bill  is  lost,  the  proof  may  be  admitted  on  an  indenmity. 

Ex  parte  Greenway,  6  Yes.  813 ;  and  see  Ex  parte  Hossack,  Buck,  390.|| 

[When  a  creditor  has  a  mortgage,  or  other  pledge,  which  he  appre- 
hends is  not  equal  to  the  payment  of  his  debt,  he  must  apply  to  the 
Chancellor  to  have  the  pledge  sold,  and  that  he  may  be  admitted  a  cre- 
ditor for  the  residue ;  and  the  cpmmissioners  may  direct  the  sale  to  be 
before  them,  or  by  public  auction. 

Ex  parte  Coming,  30th  April,  1790;  Co.  Bankrupt  Laws,  149.] 

Ijllie  Lord  Chancellor  has  no  authority  to  compel  a  second  mort- 
gagee, who  rests  on  his  security,  to  join  in  a  sale  obtained  by  a  piior 
mortgagee. 

Ex  parte  Jackson,  5  Yes.  357;  Ex  parte  Topham,  1  Madd.  38;  3  Christ.  333. 

And  the  comniissioners  cannot  under  the  general  order  sell  an  equi- 
table mortgage,  but  there  must  be  a  petition. 

15  Yes.  434. 

.  Where  the  mortgagee  wishes  to  bid  for  the  mortgaged  estate,  it  is 
usual  for  him  to  apply  for  leave  to  do  so,  though  this  does  not  seem 
absolutely  necessary. 

Ex  parte  Marsh,*  1  Madd.  R.;  Ex  parte  Ducane,  Buck,  18;  Expeaie  HammoDd* 
Book,  464. 
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Although  in  general  a  mortgagee,  with  a  power  of  sale,  is  a  tmstee 
for  the  party  making  the  conveyance,  and  as  such  disabled  from  pur- 
chasing himself,  yet  it  has  been  determined,  in  bankruptcy,  that  he  may 
waive  his  special  power  of  sale  under  the  deed,  and  come  in  for  a  sale 
in  his  general  character  of  mortgagee. 
Downes  y.  Grazebrook,  3  Mer.  200;  Ex  parte  Hodgson,  1  Glyn  &  Ja.  13, 
By  the  98th  section  of  6  6.  4,  c.  16,  it  is  declared  that  all  sales  of 
real  or  personal  estate  of  the  bankrupt  shall  be  free  from  auction  duty. 

See  2  Espin.  699;  3  Price,  178 ;  1  Deacon,  B.  L.  201. 

Where  a  creditor  holding  a  security  is  desirous  of  voting  in  the  choice 
of  assignees,  the  comt  will  sometimes  permit  proof  of  the  debt,  deducting 
the  value  of  the  pledge,  and  imposing  such  terms  that  justice  may  be 
done  to  the  estat^. 

Ex  parte  Hopley,  2  Jac.  &  Walk.  221 ;  Ex  parU  De  Tastet,  1  Rose,  322, 324,  325; 
3  Rose,  63 ;  1  Yes.  &  Bea.  518 ;  Back,  323;  1  Glyn  &  Ja.  391. 

But  where  the  right  to  the  security  held  is  contested,  or  where  it  is 
held  under  di  preference  given  by  the  bankrupt,  the  court  will  not  order 
the  security  to  be  valued,  and  the  creditor  to  prove  for  the  difference. 

Ex  parte  Hopley,  1  Jac.  &  Walk.  423 ;  2  Jac.  &  Walk.  220 ;  1  Glyn  &  Ja.  63, 273. 

The  mere  selling  of  a  pledge  by  a  creditor,  without  application  to  the 
commissioners,  does  not j  if  there  is  no  fraud  in  the  transaction,  destroy 
his  right  to  prove  the  remainder  of  his  debt. 

Ex  parte  Geller,  2  Madd.  R.  262 ;  2  Bos.  &  Pull.  191,  n.| 

[Bonds,  bills  of  exchange,  and  other  personal  securities,  pledged  or 
deposited  with  a  creditor,  may  be  directed  to  be  sold  before  the  conunis- 
sioners  in  the  same  manner  as  an  estate. 

Ex  parte  Hillier,  19th  July,  1788;  Co.  Bankrupt  Laws,  149. 

If  a  debtor,  by  way  of  collateral  security,  deliver  a*  bill  of  exchange 
or  promissory  note  to  his  creditor,  without  his  name  appearing  on  the 
paper,  it  must  be  disposed  of  as  a  pledge,  and  the  produce  applied  to 
reduce  the  debt,  the  residue  only  of'  the  demand  being  provable  under 
the  commission. 

Ex  parte  Smith,  19th  Dec.  1784,  lb. 

Where,  indeed,  a  person  takes  a  bill  without  the  name  of  the  party 
from  whom  he  receives  it,  it  may  be  a  pledge,  or  a  purchase,  according 
to  the  agreement  of  the  parties.  If  it  is  taken  as  a  pledge,  it  must  be 
sold ;  but  if  as  a  purchase,  it  liquidates  the  debt  to  the  full  amount  of 
the  bill. 

Ex  parte  Whitter,  6th  Feb.  1790;  Ex  parte  Roberts,  21  st  Jane,  1789;  Ex  parte 
Smith,  18th  Nov.,  1789,  lb.  150;  Bank  of  England  ▼.  Newman,  1  Ld.  Raym.  442. 

Where  a  creditor  has  two  demands,  one  provable  under  the  commis- 
sion, the  other  not;  he  may  apply  his  security,  in  the  first  place,  to 
reduce  that  demand  which  is  not  provable. 

Ex  parte  Howard,  14th  June,  1790;  Ex  parte  Arkley,  26th  Nov.  1791;  Co.  Bank- 
rupt Laws,  150, 153.] 

II  Where  a  creditor  elects  to  prove  under  the  estate,  in  preference  to 
resting  on  his  mortgage  or  lien,  he  cannot  afterwards  withdraw  his 
proof,  and  have  the  benefit  of  his  security. 

Ex  parte  Downes,  18  Ves.  290 ;  Ex  parte  Solomon,  I  Glyn  &  Ja*  25 ;  Ex  parte  Horn- 
by, Buck,  351 ;  Ex  parte  Bom,  2  Rose,  55.|| 
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If  A  sells  lands  to  B,  who  afterwards  becomes  a  bankrupt,  and  part 
of  the  purchase-money  is  not  paid,  A  shall  not  be  obliged  to  come  in  as 
a  creditor  under  the  statute  of  bankrupt,  but  the  land  shall  stand 
charged  with  the  money  unpaid,  though  there  be  no  agreement  for  that 
purpose. 

Chapman  v.  Tomer,  1  Tern.  367. 

Corporations  usually  appoint  a  clerk  or  treasurer,  who  is  the  person 
to  prove  debts  due  to  tl\em ;  he  must,  however,  produce  his  appoint- 
ment, under  seal,  to  the  commissioners,  (a) 

Co.  Bankrupt  Laws,  155.  ||(a)  Now  unneoeesaiy ;  it  is  ssffioient  if  be  swear  that  he 
is  agent,  and  authorized  to  prove.  6  G.  4,  c.  16,  §  46.|| 

II  Where  the  creditor  is  aged  and  imbecile,  the  commissioners  will  be 
directed  to  admit  the  proof  on  such  evidence  as  is  satisfactory  to  them. 
Ex  parte  Clarke,  2  Russ.  575;  and  see  1  Rose,  387.} 

If  the  bankrupt's  estate  is  in  arrear  for  taxes,  the  collector  seems  the 
proper  person  to  prove  the  debts,  and  he  ought  to  produce  his  appoint- 
ment, that  the  commissioners  may  judge  of  the  legality  of  it :  but  if  the 
collector  himself  should  become  bantarupt,  having  received  the  taxes 
from  the  inhabitants,  but  not  paid  the  money  over,  one  of  the  inhabit- 
ants may  prove  for  himself  and  the  rest 

Ex  parte  Child,  1  Atk.  111.  If  there  are  two  collectors,  who  divide  the  monejre- 
ceiyed  between  them,  and  one  of  them  becomes  bankrupt,  the  other  shall  profe  on  be- 
half of  the  parish  the  whole  sum  remaining  in  their  hands  not  paid  over.  Ear  jmk 
Moggeridge  and  Clark,  4th  Feb.,  1790;  Co.  Bankrupt  Laws,  156.  ||  Where  a  mvy 
agent  was  bankrupt,  an  admiral  was  allowed  to  prove  for  himself  and  the  crew.  I  Mont 
Dig.  143.  For  an  assessment  for  church  and  highway  rates  the  assessor  must  prore. 
Lloyd  v.  Heathcote,  2  Bro.  &  Bing.  388.  Where  a  debt  is  due  to  an  infant,  the  gvardiu 
on  petition  will  be  allowed  to  Drove.  3  Bro.  C.  C.  306.  And  where  a  creditor  vtf 
deranged,  the  court  permitted  a  friend  to  prove  on  his  behalf.  Ex  parte  Malthy,  1  Rose, 
387 ;  and  see  3  Russ.  575.|| 

The  privilege  of  creditors  to  come  in  and  prove  their  debts,  and  bank- 
rupts to  be  discharged  therefrom,  is  said  to  be  co-extensive  and  com* 
mensurate.  However,  the  court  will  not  absolutely  stop  a  creditor  from 
bringing  an  action,  but  put  him  to  his  election ;  and  should  he  elect  to 
proceed  at  law,  he  will  still  be  allowed  to  prove  his  debt,  for  the  pHirpose 
of  assenting  to  or  dissenting  from  the  certificate,  which  permission  is  ab- 
solutely requisite  to  make  his  remedy  at  law  of  any  avail ;  for  diould 
the  bankrupt  procure  his  certificate,  he  will  be  thereby  discharged  from 
that  action,  ^s  well  as  from  all  debts  contracted  before  the  act  of  bank- 
ruptcy. 

Ex  parte  Groom,  1  Atk.  119;  Ex  parte  Williamson,  1  Atk.  83 ;  Ex  parte  Capot, 
1  Atk.  230. 

Where  a  creditor  has  proceeded  at  law,  before  he  applies  to  prove  his 
debt  under  the  commission,  he  ought  not  to  be  permitted  to  prove  with- 
out relinquishing  his  proceedings  at  law,  unless  by  order  from  the  Great 
Seal,  for  the  purpose  of  signifying  his  assent  to,  or  dissent  from,  the 
certificate. 

Ex  parte  Williamson,  1  Atk.  83.  Some  doubts  have  been  entertained  of  this;  but 
see  Ex  parte  Botteril,  1  Atk.  109,  where  the  commissioners  refused. 

But  the  circumstance  of  a  creditor  proving  his  debts  previously  to 
proceeding  at  law  against  the  bankrupt,  does  not  amount  to  a  condusite 
election  to  take  under  the  commission ;  for  a  creditor  has  been  siiftred 
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to  make  his  election  of  proceeding  at  law  against  the  bankrupt  himself y 
after  having  proved  his  debt,  and  received  two  dividends,  upon  condition 
of  refunding  what  he  had  received.  But  the  case,  perhaps,  might  be 
different,  if  the  creditor  had  in  view  the  charging  a  third  person^  as  the 
security,  or  the  bail  of  the  bankrupt. 
Ex  parte  Donrilliers,  1  Atk.  321 ;  Ex  parte  Lindsay,  lb.  S20 ;  Ex  parte  Capot,  lb.  919. 

Therefore,  where  a  creditor  had  proved  his  debt,  -and  signed  an 
agreement  to  permit  the  bankrupt  to  keep  his  house  still  open  for 
trade,  and  to  make  him  an  annual  allowance;  and  the  bankrupt 
afterwards  deserted  his  house  and  absconded ;  upon  which  the  creditor 
proceeded  to  fix  the  bail,  and  served  execution  upon  them ;  the  court 
said,  there  were  some  instances,  in  which  the  Court  of  Chancery  permits 
a  creditor  to  do  certain  acts,  such  as  proving  his  debt,  and  voting  for 
assignees,  without  binding  him  to  come  in  under  the  commission,  and 
renounce  his  legal  remedy.  But  the  creditor  here  has  gone  much  fiu- 
ther, — he  has  made  his  election^  has  acquiesced  under  the  commission, 
and  shall  not,  on  a  subsequent  unforeseen  event,  at  the  distance  of  a 
twelvemonth,  desert  the  conmxission,  and  come  upon  the  bail  by 
surprise. 

Aylett  ▼.  Harford,  3  Black.  R.  1317. 

The  being  chosen  assignee  will  not  prevent  the  creditor  from  suing 
the  bankrupt  at  law  if  he  has  not  proved  his  debt,  for  in  that  case  he 
can  only  be  considered  as  a  creditor  at  large ;  and  even  if  he  has  proved 
his  debt,  and  chosen  himself  assignee,  he  may  still  elect  to  proceed  at 
lawy  and  be  discharged  as  a  creditor  under  the  commission. 

Ex  parte  Ward,  1  Atk.  153;  Ex  parte  Dorvilliers,  lb.  331. 

HA  petitioning  creditor  has  always  been  considered  as  having  made 
his  election ;  and  though  the  commission  be  not  opened,  the  petitioning 
creditor  cannot  proceed  at  law,  if  the  commission  be  capable  of  prosecu- 
tion. But  the  petitioning  creditor  need  not  relinquish  his  action  before 
presenting  his  petition.  The  statute  applies  only  to  proof  or  claim  under 
the  commission. 

lAtk.  153;  IBra  C.  C.  370;  8TermR.344;  SVes.  1;  lYes.  &Bea.  315;  1  Glyn 

&  Ja.  93;  3  Rose,  8.) 

If  a  creditor,  at  the  time  the  commission  issues,  has  the  bankrupt  in 
execution,  he  may  prove  his  debt  under  the  commission,  and  elect  to 
discharge  the  bankrupt.  But  if  after  the  copimission  has  issued,  a  cre- 
ditor proceeds  at  law  against  the  bankrupt,  and  takes  his  body  in  execu- 
tion, it  is  a  conclusive  election,  and  he  will  not  he  entitled  to  prove  so  as 
to  receive  a  dividend,  although  he  should  afterwards  discharge  the  bank- 
rupt out  of  custody. 

Ex  parte  Hinklin,  3d  Feb.  1775;  Ex  parUYfvi^et,  33d  Dec  1790;  ExparteCzXmi, 
Slst  Dec.  1790;  Ex  parte  Rattray,  10th  Augast,  1791;  Ex  parte  Bisson,  33d  March, 
1793.  Creditor  having  taken  bankrupt  in  execution  subsequent  to  the  commissiooy 
afterwards  released  him,  and  was  permitted  to  prove ;  Debt  expunged.  So  JSir  parte 
Hewitt,  31st  Jan.  1789;  Co.  Bankrupt  Laws,  160, 161, 163,  163. 

II  An  attachment  after  the  commission  issued  for  non-pa3rment  of 
money  into  court  under  an  order  is  not  such  an  election.  Qusere  as  to 
an  attachment  for  non-payment  of  money  to  tfie  party. 

Mx  parte  Benjamin,  Buck,  Ca.  41. 

And  if  the  bankrupt  after  judgment  and  a  ca.  sa.  issued,  surrender  in 
Vol.  I.— 87  3  m  2 
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discharge  of  his  bail,  but  is  never  charged  in  execution  by  the  creditor, 
this  is  no  election  by  the  creditor  so  as  to  preclude  his  proving. 

Ex  parte  Cundall,  6  Yes.  446;  Ex  parte  Arundel,  18  Vee.  231 ;  see  Deacon  B.  L 
ck  9,  §  d. 

If  a  creditor  is  proceeding  at  law,  the  bankrupt  is  entitled  by  petitioD 
to  put  the  creditor  to  his  election,  either  to  abide  by  the  commission  and 
waive  the  proceedings  at  law,  or  relinquish  all  benefit  under  it;  but 
whether  the  creditor  can  be  compelled  to  elect  before  a  dividend,  seems 
to  be  somewhat  unsettled :  though  the  modem  determinations,  supported 
by  some  of  an  earlier  date,  have  mostly  put  him  to  his  election  before  a 
dividend,  provided  the  application  was  not  made  before  he  had  a  reason- 
able time  of  examining  into  the  bankrupt's  affairs. 

Ex  parte  Hopkinson,  3d  June,  1790;  1  Yes.  Jun.  159.  Tide  Co.  Bankrapt  Lawi, 
163, 164, 166« 

If  a  creditor  has  demands  upon  the  bankrupt  of  distinct  natures,  or  in 
different  rights,  he  is  at  liberty  to  prove  one  under  the  commission,  and 
proceed  at  law  for  the  recovery  of  the  other.  Therefore,  where  a  bank- 
rupt had  borrowed  100/.,  upon  bond,  of  a  near  relation,  who  had  ar- 
rested him  upon  the  bond  and  charged  him  in  execution;  and  bad 
another  demand  for  a  year's  rent,  which  he  offered  to  prove  under  the 
commission,  but  would  not  waive  his  execution  upon  the  bond  debt; 
and  the  commissioners,  therefore,  refused  to  admit  him  to  prove :  Lord 
Hardwicke  said,  that  though  it  was  a  hard  case  upon  the  bankrupt,  yet, 
as  the  debts  were  entirely  distinct,  he  should  be  allowed  to  prove. 

Ex  parte  Orinsoi,  1  Bro.  370;  Ex  parte  Botteril,  1  Atk.  109. 

So,  on  a  petition  Ex  parte  Matthews,  where  it  appeared  that  Mr. 
Gary  had  proved  a  debt  under  the  conuni^ion  in  right  of  his  wife, 
amounting  to  5000/.,  being  her  fortune  under  a  marriage  setdement,  and 
also  brought  an  action  at  law  in  his  own  right  for  a  debt  due  to  him  for 
goods  sold  and  delivered;  the  Lord  Chancellor  observed,  the  court 
would  never  suffer  a  creditor  to  split  a  demand,  and  prove  part  under 
the  commission,  and  prosecute  at  the  same  time  a  bankrupt  for  the  re- 
mainder at  law.  But  that  in  this  case  there  are  two  remedies  and  differ- 
ent rights ;  and  he  even  thought  he  might  have  done  it,  if  the  debts  bad 
been  both  in  his  own  right  Suppose  one  debt  had  been  due  to  Mr. 
Gary  by  bond,  and  ano&er  upon  an  account  current,  and  he  had 
brought  a  bill  here  for  the  account,  and  an  action  at  law  upon  the  bond; 
these  are  two  distinct  things,  and  therefore  the  court  will  let  him  go  on, 
both  in  law  and  equity.  If,  indeed,  he  was  to  bring  a  bill  in  equity  for 
an  account  current,  and  an  action  at  law  for  a  particular  Hem  in  that 
account,  the  court  would,  in  that  case,  oblige  the  plaintiff  to  make  an 
election. 

Ex  park  Matthews,  3  Atk.  817. 

II  Important  alterations  were  made  respecting  the  creditors'  electi(Hi, 
by  proving  or  by  proceeding  at  law,  by  49  G.  3,  c.  121,  §  14,  which  has 
been  re-enacted  with  some  additions  by  the  59th  section  of  the  present 
statute. 

By  this  section  it  is  enacted,  <<  that  no  creditor  who  has  brought  any 
action,  or  instituted  any  suit  against  any  bankrupt  in  respect  of  a  de- 
mand prior  to  the  bankruptcy,  or  which  might  have  been  proved  as  a 
debt  under  the  commission  against  such  bankrupt,  shall  prove  a  debt 
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under  such  commission^  or  have  any  claim  entered  upon  the  proceedings 
under  such  commission  without  relinquishing  such  action  or  suit  •And 
is  ease  such  bankrupt  shall  be  in  prison  or  custody  at  the  suit  of  or 
detained  by  such  creditor^  he  shall  not  prove  or  claim  as  aforesaid 
without  giving  a  sufficient  authority  in  writing  for  the  discharge  of 
such  bankrupt ;  (a)  and  the  proving  or  claiming  a  debt  under  a  com- 
mission by  any  creditor  shall  be  deemed  an  election  by  such  creditor  to 
take  the  benefit  of  such  commission  with  respect  to  the  debt  so  proved 
or  claimed :  provided  that  such  creditor  shall  not  be  liable  to  the  pay- 
ment of  such  bankrupt  or  his  assignees  of  the  costs  of  such  action  or 
suit  so  relinquished  by  him,  and  that  where  any  such  creditor  shall  have 
brought  any  action  or  suit  against  such  bankrupt  jointly  with  any  other 
person  or  persons,  his  relinquishing  such  action  or  suit  against  the  bank- 
rupt shall  not  affect  such  action  or  suit  against  such  other  person  or  per- 
sons :  provided  also,  that  any  creditor  who  shall  so  have  elected  to 
prove  or  claim  as  qforesaid,  \f  the  commission  be  afterwards  super^ 
sededy  may  proceed  in  the  action  as  if  he  had  not  so  electedy  and  in 
bailable  actions  shall  be  at  liberty  to  arrest  the  dtfendant  de  novo  (/* 
he  has  not  put  in  bail  below  or  perfected  bail  above,  or  \f  the  d^end^ 
ant  has  put  in  or  perfected  such  bail,  to  have  recourse  against  such 
bail  by  requiring  the  bail  below  to  put  in  and  perfect  bail  above 
within  the  first  eight  days  in  term,  qfter  notice  in  the  London  Go* 
zette  qfthe  superseding  such  commission,  and  by  suing  the  bail  upon 
their  recognisance  if  the  condition  thereof  is  broken.^* 

The  clauses  in  Italics  are  new.  (a)  Fonnerly  an  application  to  the  Lard  Chanoellor 
was  in  faneral  neoessaiy. 

The  proof  under  the  commission  is  only  an  election  to  take  the 
benefit  of  the  commission  as  to  that  particular  debt,  and  such  proof  does 
not  preclude  the  creditor  from  bringing  an  action  or  suit  for  a  distinct 
dsbt:  but  the  former  part  of  the  section,  prohibiting  a  creditor  who  has 
bffougbt  an  action  or  instituted  a  suit  from  ^'proving  a  debt/'  or  ^^having 
any  claim  entered^'  under  such  commisaon,  without  relinquishing  such 
action  or  suit,  applies  to  prevent  a  creditor  from  proving  any  (Ustinct 
demand  whatever  under  the  commission  without  relinquishing  his 
Action* 

Watson  T.  Medex,  1  Bam.  &  A.  iSl ;  Harkj  t.  Greenwood,  5  Bam.  &  Aid.  95; 
HoweU  ▼.  College,  5  Tbunt.  174;  Bridget  t.  Mills,*  4  Bing.  19.  Exjparie  Dickson, 
1  Rose,  98.  Ex  parte  Haidenberg,  lb.  304.  Ex  parte  GloTer,  1  6^  &^  Ja.  970. 
Mx  parte  Edwards,  1  Mont,  and  Mac.  116. 

And  although  the  proof  of  a  debt  is  an  election  to  take  the  benefit  of 
the  commission  as  to  the  particular  debt,  yet  if  an  action  is  afterwards 
brought  for  that  debt  the  proof  cannot  be  pleaded  in  bar,  but  the  bank- 
rupt must  either  apply  for  a  sta]|  of  proceedings  to  the  court  in  which 
the  action  is  brought,  or  to  the  Lord  Chancellor  to  expimge  the  debt 

5  Bam.  &  Aid.  95. 

A  <ureditor  proving  a  joint  debt  under  a  separate  commission  against 
one  of  the  partners  is  not  prevented  from  proceeding  at  law  against  the 
others;  for  the  statute  only  relates  to  cases  where  the  party  having 
proved  his  debt  sues  the  same  person  under  whose  commission  he  has 
proved. 

Hifllli  V.  Hall,  4 TVwit.  396 ;  Y«aigT.  Glass,  16  Bast, 999.    SeimdelQvw.in. 
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It  has  been  decided  by  the  Court  of  King's  Bench,  that  where  th6 
holder  of  a  bill  proves  under  a  commission  against  the  acceptor,  and 
afterwards  receives  the  amount  of  the  bill  from  the  drawer,  the  drawer 
is  not  bound  by  the  election  of  the  holder  to  come  in  under  the  commis- 
sion, but  may  proceed  at  law  and  arrest  the  bankrupt  for  the  debt 
Lord  Eldon,  in  a  prior  case,  had  decided  the  contrary.  But  that  case  is 
perhaps  distinguishable  on  the  ground  that  the  drawer  had  received  a 
dividend  on  the  holder's  proof  before  he  proceeded  at  law,  and  might 
perhaps,  therefore,  be  considered  as  having  personally  elected  to  take 
the  benefit  of  the  commission. 

Mead  ▼.  Braham,  3  Maule  &  S.  91 ;  and  see  14  East,  665.  Ex  parte  Lobbon, 
17  Ves.  334 ;  and  see  5  Bam.  &  Aid.  489. 

A  party  who  accepts  an  assignment  of  a  debt  proved  is  substantially 
a  creditor  proving,  and  thereby  relinquishes  an  action  brought  against 
the  bankrupt 

Ex  parte  Taylor,  1  Glyn  &  Ja.  399.  As  to  what  acts  will  amount  to  an  deetiGB 
within  the  statute,  see  1  Rose,  304.    lb.  181. 

Proof  of  a  debt  under  a  second  commission,  or  under  a  commission 
against  a  bankrupt  who  has  before  compounded  with  his  creditors,  is 
such  an  election  to  take  the  benefit  of  the  commission  as  deprives  the 
creditor*of  his  remedy  against  the  bankrupt's  future  efiects  in  case  of 
his  estate  not  paying  15^.  in  the  pound. 

Read  ▼.  Sowerby,  3  Maule  &  S.  78 ;  but  see  $  137,  of  the  present  statute,  wfaidi  is 
such  case  vests  the  ^ture  estate  in  the  assignees  under  the  commission  widi  power  to 
seize,  &c,  &c. 

If  a  creditor,  after  judgment  obtained,  proves  under  the  commission, 
and  then  proceeds  against  the  bail  of  the  bankrupt,  the  court  in  which 
the  action  is  brought  will  discharge  them. 

Linging  y.  Comyn,  3  Taunt.  846. 

A  creditor  on  proving  is  not  boimd  to  produce  the  rule  for  discontimir 
ance  of  the  action  at  law,  for  the  proof  itself  is  a  discontinuance.  But 
by  the  clause  in  the  present  statute  where  the  bankrupt  is  in  ezecotioD, 
the  creditor  is  bound  to  give  a  written  authority  for  his  discharge. 

ExparU  Woolley,  1  Rose,  394. 

And  where  a  creditor  sues  the  bankrupt,  and  then  comes  in  under  the 
conmiission,  the  bankrupt  is  entitled  to  have  some  entry  or  suggestion 
put  upon  the  record  showing  the  election  of  the  plaintiff. 

Kemp  v.  Potter,  6  Taunt  649.| 

If  an  executor  becomes  bankrupt,  as  he  acts  in  auter  droits  his  bank- 
ruptcy does  not  take  away  the  legal  right  of  executorship,  nor  does  the 
conmiissioners'  assignment  affect  the  testator's  assets,  except  as  to  such 
beneficial  interest  as  the  bankrupt  may  himself  be  entitled  to.  But 
though  a  bankrupt  executor  may  strictly  be  the  proper  hand  to  receive 
the  assets,  yet  if  his  assignees  have  received  any  of  the  property,  a  Court 
of  Equity  will,  for  the  benefit  of  creditors  and  legatees,  appoint  a  re- 
ceiver, with  whom  the  assignees  shall  account  And  the  court  will  do 
so  upon  petition. 

ExparU  Ellis,  1  Atk.  101 ;  Ex  parte  Llewdlyn,  m  the  matter  of  William  Moadflj 
a  hankrupt,  Aug.  10, 1784. 

As  bankruptcy  does  not  affect  the  right  of  an  executor,  in  striclneai 
he  is  himself  the  proper  person  io  be  admitted  to  prove  against  his  own 
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estate ;  which  is  not  incongruous^  as  he  does  it  in  auter  droits  and  the 
danger  of  embezzlement  may  be  prevented  by  ordering  the  dividend  to 
be  paid  into  court :  and  this  was  done  in  a  case  where  the  petitioner 
was  a  creditor  of  the  bankrupt's  testator  to  the  amount  of  286/. :  part 
of  the  effects  of  the  deceased,  to  the  amount  of  432/.,  were  in  the  bank- 
rupt's hands ;  and,  on  petition  to  be  permitted  to  prove  this  demand 
against  the  bankrupt's  estate,  Lord  Thuriow  ordered  that  the  bankrupt, 
as  executor,  should  be  admitted  a  creditor  under  the  commission  issued 
against  him  for  the  sum  of  432/.  7^.  HdAn  the  petition  mentioned,  and 
that  the  assignees  should  pay  the  dividends  into  the  bank,  in  the  name, 
and  with  the  privity  of  the  accountant-general,  in  trust,  in  the  matter  of 
A  B  the  banlorupt,  subject  to  further  order. 

Ex  parte  Leeke,  3  Bro.  Chan.  R.  596 ;  Ex  parte  Brooke,  Ist  June,  1793,  like  order. 
If  the  property  be  considerable,  Lord  Tharlow  said,  he  would  not  proceed  without  bill. 
2  P.  Wms.  547.  Q  See  Ex  parte  Shakeshaft,  3  Bro.  0.  G.  198 ;  Ex  parte  Moody, 
2  Rose,  413.  It  is  settled  that  a  bankrupt  executor  cannot  prove  without  an  order.  Ex 
parte  Shaw,  1  Glyn  &  Ja.  I27.|| 

A  creditor  by  an  annuity,  where  the  annuity  is  merely  personal^  is 
entitled  to  come  in  under  the  commission,  provided  the  penalty  of  the 
bond  be  forfeited  prior  to  the  bankruptcy,  (a)  In  order  to  prevent,  on 
the  one  hand,  the  injustice  of  admitting  him  to  prove  only  the  arrears 
accrued  due  before  the  bankruptcy,  and,  on  the  other,  the  great  incon- 
venience that  would  ensue  tf  the  annuity  should  be  received  from  time 
to  time  as  an  accruing  debt  on  the  estate,  a  value  is  set  upon  the  annuity, 
and  he  is  admitted  a  creditor  for  the  sum  at  which  it  is  valued. 

Ex  parte  Artis,  2  Yes.  490 ;  Ex  parte  Le  Compte,  1  Atk.  251 ;  Perkins  v.  Kemp- 
land,  2  Black.  R.  1106.  (a^If  a  forfeiture  has  been  incurred,  no  act  of  the  annuitant 
shall  amount  to  a  waiver  of  it,  for  it  is  for  the  benefit  of  both  parties  that  it  should  be  so. 
Wyllir  V.  Wilkes,  Dougl.  523. 

If  the  annuity  is  secured  by  a  deed  of  covenant,  and  a  bond  is  like- 
wise given  as  an  additional  security,  which  is  forfeited  for  non-payment 
before  the  bankruptcy,  the  creditor  in  tliat  case  is  not  obliged  to  prove 
under  the  commission,  but  may  proceed  at  law  for  the  breach  of  cove- 
nant, notwithstanding  the  bsmkrupt  has  obtained  his  certificate. 

Fletcher  ▼.  Bathurst,  Yin.  Abr.  tit.  Creditor  and  Bankruptj  (I),  pi.  4 ;  4  Burr.  2446  ; 
Cottrel  y.  Hooke,  Dougl.  93. 

II  But  by  the  54th  section  of  the  present  statute,  (which  re-enacts,  with  a 

slight  addition,  the  49  6.  3,  c.  121,  §  17,)  it  is  enacted,  ^'  that  any  annuity 

creditor  of  .any  bankrupt,  by  whatever  assurance  the  same  may  be 

secured,  and  whether  there  were  or  not  any  arrears  of  such  annuity  due 

at  the  bankruptcy,  shall  be  entitled  to  prove  for  the  value  of  such 

annuity,  which  value  the  commissioners  shall  ascertain,  regard  being 

had  to  the  original  price  given /or  the  said  annuity,  deducting  there- 

from  such  diminution  in  the  value  thereof  as  shall  have  been  caused 

by  the  lapse  of  time  since  the  grant  thereof  to  the  date  of  the  comtnis- 

sion,^^    And  by  §  55,  {see  post,  714,)  the  certificate  is  made  a  discharge 

from  all  claims  either  of  the  annuitant  or  the  surety  in  respect  of  the 

annuity ;  and  see  §  121. 

6  6.  4,  e.  16,  $  54.  The  clause  in  Italics  is  new.  The  clause  has  been  held  to  ap- 
•ply  to  annuities  granted  before  the  passinff  of  the  act  Bell  ▼•  Bilton,  4  Bing.  618 ;  and 
see  3  Russ.  433.  See  as  to  fixing  the  v^ue,  19  Yes.  557;  1  Rose,  101 ;  1  Meriv.  10. 
In  valuing,  the  amiuitr  the  commissioners  cannot  consider  the  altered  state  of  the 
annuttant's'faealthL    2  Glyn  &  Ja.  102.    Nor  the  state  of  the  money  market  lb.  29. 
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money  is    :»-fc^^'  *^  payment  of  half-yearly  interest  on  a  principal  sum  of 
of  being    -^^^^  ^  annuity  bond  within  the  meaning  of  the  statute,  capable 
^.  ^     ^^^•-Xued  and  proved. 

j^  '^^^      ^^4ouseley,  3  Bam.  &  A.  802.|| 

due  afte^^^I^'^^^^  can  come  in  as  a  creditor  only  for  the  sum  remainmg 
usual  iiB.^  <ieducting  for  the  time  he  has  lived  with  the  bankrupt  It  is 
allow^hiV^L^^^^'  for  the  commissioners  to  recommend  it  to  the  creditors  to 
the  •r^^'^-  ^  fin^oss  sum  out  of  the  estate,  for  the  purpose  of  binding  him  to 
pntitleci  3^^^^^^®^  5  ^^^  this,  though  equitable  and  just,  is  not  what  he  is 
ena  ex  x^::^  «tejttr«,  nor,  of  course,  what  the  court  can  order. 
Ex  /m»-e«s    ^«ndby,  1  Atk.  149 ;  Barwell  v.  Ward,  1  Atk.  961. 

•  V*  '•^tx.^  49th  section  of  the  present  statute  the  issuing  of  the  commis- 
^^^®~^^^-^^  ]be  a  complete  discharge  of  the  indentures ;  and,  on  proof  of 
^*^  ^^  t>«i-id,  the  commissioners  may  order  any  sum  to  be  paid  to  tbe 
^^^K  ^^^^^  apprentice  as  they  shall  think  reasonable ;  regard  being  had 
to  tiio  ^fcJackount  of  the  fee  paid,  and  to  the  time  daring  which  the  appren- 
tice U^l^  x-esided  with  the  bankrupt 
*^*   -^*  o.  16,§49.    See 8 Giyn & Ja.  198.1 

■^^^^tLltion  was  preferred  on  the  part  of  a  daughter,  to  be  let  in  as  a 
^r^itox"  on  the  estate  of  her  father,  a  bankrupt,  for  die  money  he  had 

from  the  managers  of  the  tfieatre  on  her  account,  offering  an 

thereout  for  living  with  and  being  maintained  by  him,  during 

^T  BLOt^lng  on  the  stage.    It  was  alleged  on  her  part,  that  the  court  is  so 

{roxxi  giving  the  father  all  the  earnings  of  the  child,  that  it  will  not 

EEeT  Tbe  &ther  to  be  eased  of  the  maintenance  of  a  child  who  has  a 

ToxlAi^e ;  but  will  let  the  whole  interest  accumulate,  and  ihe  father  main- 

the  child,  unless  unable  to  do  so. 

£r  p^te  Maeklin,  8  Vee.  676. 

Lord  Chancellor  said,  he  was  under  some  difficulty  for  the  sake  of  tbe 

precedent ;  for  it  is  true  that  this  question  is  the  same  as  it  would  ha?e 

'^t^een  between  the  daughter  and  the  father,  if  he  had  not  been  &  bank- 

:xupt,  and  could  answer  to  an  action  for  himself;  whether  after  all  this 

-transaction  the  daughter  could  in  an  action  have  recovered  against  the 

father  all  this  money,  as  money  had  and  received  to  her  use  ?    He  said, 

it  might  be  dangerous  in  Liondon  to  lay  it  down  as  a  general  rule,  that 

if  a  father  having  several  children,  who  earn  money  which  he  receives, 

l)ecomes  bankrupt,  every  child  can  come  in  and  claim  his  debt  for  that 

inoney  so  had  and  received  while  they  lived  together,  and  were  part  of 

his  familv.    A  fiither  frequently  sends  out  his  son  to  work  as  journey- 

man,  and  his  earnings  are  taken  to  be  the  father's.    Here,  said  his  loid- 

^ip,  the   father,  mother,  and  daughter  were  all  actors,  and  lived 

together ;  the  father  received  the  whole.   It  is  extraordinary  to  say,  that 

after  a  length  of  time  this  shall  be  all  called  back,  because  of  an  act  of 

bankruptcy.    He  referred  it  therefore  to  the  commissioners  to  inquire, 

how  much  the  father  received  to  the  child's  use,  unless  as  to  so  much  as 

was  a  covenant  with  the  daughter  herself.    But,  to  avoid  the  expense 

of  an  account,  it  was  agreed  thai  the  petitioner  should  be  admitted  as  a 

creditor  for  a  particular  sum ;  but  no  allowance  to  be  made  for  miiih 

tenance. 

H  liVbere  the  son  lives  with  his  jEather  as  derk,  and  only  receives 
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board  and  lodging,  if  there  is  no  contract  for  wages  he  cannot  prove, 
although  the  father  swear  it  was  his  intention  to  give  wages,  and  his 
assigneesTdo  not  object 

ExparU  Glover,  1  Mont  Dig.  165;  and  see  1  Yea.  &  B.  48;  and  $  48  of  the  new 
aet,  ofiie,  p.  686.| 

A  landlord  having  a  legal  right  to  distrain  goods  while  they  remain 
on  the  premises,  the  issuing  of  a  commission  of  bankrupt  against  the 
enant,  and  the  messenger's  possession  of  the  goods  of  the  tenant,  will 
not  hinder  him  from  distraining  for  the  whole  rent  in  arrear;  for  it 
is  not  such  a  custodia  legis  as  an  execution ;  and  even  there  ^e  law 
allows  the  landlord  a  year's  rent  And  though,  by  the  assignment  by 
the  commissioners  of  the  bankrupt's  estate  and  effects,  the  property 
of  the  goods  is  changed,  yet  the  assignees  take  them  subject  to  every 
thing  which  they  are  subject  to  in  the  hands  of  the  bankrupt;  and 
while  upon  the  premises  they  remain  liable  to  be  distrained. 

1  AtL  102, 103, 104. 

But  if  the  landlord  neglects  to  distrain,  and  suffers  the  goods  to  be  sold 

by  the  assignees,  he  can  only  come  in  with  the  rest  of  the  creditors 

pih  ratd. 
I  Atk.  102. 

A  conmussion  issued  against  A,  who  was  a  tenant  of  B,  and  owed 
him  twelve  years'  rent  B,  the  landlord,  came  in,  and  proved  his  debt 
under  the  commission,  and  the  assignees  sold  the  whole  goods  to  Grove 
the  petitioner,  who  lived  in  the  tenant's  house.  The  landlord,  three 
years  after  proving  his  debt,  distrained  upon  those  goods  as  being  still 
upon  the  premises. 

ExparU  Grove,  1  Atk.  103. 

Lord  Hardwicke,  upon  the  second  hearing  of  the  petition,  determined 
that  the  vendee  of  the  goods  imder  the  assignees  was  entitled  to  the 
goods ;  and  ordered,  that  the  proceedings  of  the  landlord  should  be  re- 
strained, and  confined  him  to  his  remedy  under  the  commission. 

See  Expmrte  Devine  and  Mary  his  wife,  18th  Jan.  1776.  Co.  Bankrapt  LawB,221 } 
Bradyll  ▼.  BaU,  1  Bro.  Chan.  R.  427,  S.  P. 

II A  commission  of  bankrupt  is  decided  not  to  be  an  execution  within 
the  meaning  of  the  statute  8  Ann.  c.  14,  and  therefore,  a  landlord  is  not 
entitled  to  a  year's  rent,  in  preference  to  the  other  creditors. 

Ex  parte  Deyisne,  Cooke's  B.  Law,  177 ;  Lee  v.  Lopea,  16  ESast,  231 ;  bat  see  Duck 
V.  Braddyl,  13  Price,  456. 

The  landlord  was  formerly  entitled  to  distrain  for  any  amount  of  rent; 
but,  by  the  74th  section  of  the  present  statute,  no  distress  for  rent  made 
and  levied  after  an  act  of  banlouptcy,  whether  before  or  after  the  issu* 
ing  of  the  commission,  shall  be  available  for  more  than  one  year's  rent 
accrued  prior  to  the  date  of  the  commission;  but  the  landlord  shall 
come  in  as  a  creditor  for  the  overplus. 

6  G.  4,  c.  16,  $  74. 

As  the  landlord  has  a  right  to  distrain  on  the  bankrupt's  goods,  not- 
withstanding the  bankruptcy,  so  it  has  been  held  that  if  he  buy  the 
goods  of  the  assignee  he  may  deduct  from  the  price  the  debt  due  to  him 
for  rent. 

Bnckley  ▼.  Taylor,  9  Term  R.  603. 

So  also  if  the  bankrupt,  after  an  act  of  bankruptcy,  pay  rent  to  the 
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der  a  threat  of  distress,  this  money  cannot  be  recovered  bade 

xiees ;  for  if  the  landlord  chooses  to  waive  his  legal  hen,  and 

ney  instead,  he  has  a  right  to  retain  it,  as  if  he  had  made  an 

ess. 

^.  Wood,  5  Esp.  Ca.  300;  MaTor  t.  Croome,  1  BiDg.  R.  S61.| 

ted  in  1  Atk.  103,  that  a  mortgagee  of  a  banknipt's  estate, 
e  pays  the  arrears  of  rent  that  is  due  to  the  bankrupt's  land- 
not  be  preferred  to  the  creditors  under  the  commission,  unless 
to  the  court  for  an  order  that  he  may  stand  in  the  place  of  the 
iDUt,  from  the  cases  above  referred  to,  it  rather  seems  that  no 
r  could  be  obtained,  because,  unless  the  landlord  actuaUy  dis- 
has  himself  no  lien  upon  the  goods. 

t  Laws,  335.    ||  Sed  yide  ttipriLO 

c5Lxstress  for  rent,  goods  were  sold,  and  77/.  3j.  remained  in  the 
's  hands,  who  became  a  bankrupt    The  tenant  dies,  and  his 
prays  to  be  paid  this  money  by  die  assignees,  in  preference  to 
cjreditors. 
IDobson,  7  Yin.  Abr.  74. 

sirgued,  that  this  comes  to  the  hands  of  the  constable  by  due 

l£iw ;  and  the  case  of  Wright  v.  Dixon  was  cited,  where  goods 

in  execution  by  Wilcox,  bailiff  of  Westminster,  who  died; 

dgment  and  execution  being  afterwards  set  aside,  the  court 

the  widow  and  executrix  of  Wilcox  should  refund  the 

ugh  she  alleged  she  had  not  assets  to  pay  specialties. 

Lord  Chancellor  said,  that  case  was  against  an  executrix ; 

_;h  the  law  makes  a  difference  between  one  creditor  and  an- 

t.    in  case  of  bankruptcy  all  creditors  are  upon  an  equal  footing. 

tiling  remained  in  speciey  it  might  be  different ;  but  here  the 

embezzled  by  the  constable.    He  therefore  ordered  the  peti- 

^3ome  in  as  a  creditor  with  the  rest 

i_ssioners,  after  a  man  becomes  a  bankrupt,  compute  interest 

-ts  no  lower  than  the  date  of  the  commission,  because  it  is  a 

^  ;  and  in  such  a  shipwreck,  if  there  is  a  salvage  of  part  to 

on,  it  is  as  much  as  can  be  expected.    But  there  is  no  direc- 

act  for  that  purpose ;  and  it  has  been  used  only  as  the  best 

f  settling  the  proportion  among  the  creditors,  that  they  may 

te-like  satisfaction ;  nor  does  the  certificate  operate  as  a  dis- 

the  fund  before  vested  in  the  assignees,  thereby  to  deprive  the 

of  subsequent  interest ;  but  extends  only  to  any  remedy  to  be 

siinst  the  person  of  the  bankrupt,  or  his  future  efiects. 

/^  Bennet,  3  Atk.  538;  Bromley  t.  Goodeie,  1  Atk.  79.    Ex  parte  Rooks, 
0  ^^  i  Rose,  173,  where  interest  was  allowed  subsequent  to  tbe  commis- 
a  special,  act  of  parliament  y 

estate  mortgaged  is  not  adequate  to  the  payment  of  principal 
;t:,^rest,  the  interest  is  only  to  be  calculated  to  the  date  of  the  com- 

>rte  Wardell,  39th  March,  1787,  cited  and  confirmed.    Ex  parte  Herey,  lOtk 


^  ^r^^ ;  Co.  Bankrupt  Laws,  337.    ||  Ex  parU  Badger,  4  Ves.  166.  | 


-gwt,  if  it  is  sufficient  for  that  purpose,  the  assignees  cannot  redeem 
^^t*YioA3Lt  paying  interest  to  the  time  of  redemption. 

^  special  creditor  cannot  have  interest  beyond  the  penalty  contained 
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in  his  security ;  but  a  creditor  by  note  canying  interest  may  receive  the 
full  amount.  However,  if  the  bearing  of  interest  is  not  specified  in  the 
note,  it  will  not  of  itself  entitle  the  holder  to  claim  any ;  but  he  may 
prove  the  whole  sum  specified  in  the  note^  notwithstanding  he  deducted 
the  discount  at  the  time  of  receiving  it. 

I  Atk.  75 ;  Ex  parte  Marlar,  1  Atk.  151. 

II  By  the  6  G.  4,  c.  16,  §  57,  it  is  enacted,  that  in  all  future  commissions 
against  any  person  liable  upon  any  bill  of  exchange  or  promissory  note, 
whereupon  interest  is  not  reserved,  over  due  at  the  issuing  the  commis- 
sion, the  holder  of  such  bill  or  note  may  prove  for  interest  on  the  same 
to  the  date  of  the  commission,  at  such  rate  as  is  allowed  by  the  Court  of 
King's  Bench  on  bills  or  notes. 

The  general  principle  is,  that  interest  is  only  provable  under  the  com- 
mission when  it  arises  by  contract. 

Ex  parte  Fumeanx,  2  Cox.  Ca.  319. 

If  it  is  merely  claimable  as  damages,  it  might  be  recovered  in  an  ac- 
tion ;  still,  as  it  is  unliquidated,  it  is  not  a  debt  proveable. 
Ex  parte  Champion,  2  Bro.  C.  C.  436. 

The  custom  of  trade  is  received  as  evidence  of  a  contract  between 
the  parties  that  the  debt  should  carry  interest. 

Ex  parte  Hankey,  3  Bro.  C.  C.  504 ;  Ex  parte  Mills,  2  Ves.  395 ;  Domford  t.  Dom- 
foid,  12  Yes.  127 ;  Ex  parte  Boyd,  1  Glyn  &  J.  285. 

Where  goods  are  sold  upon  an  agreement  to  deduct  a  certain  per 
centage  for  discount  for  prompt  payment,  the  vendor  can  only  prove  for 
the  reduced  price,  although  prompt  payment  is  not  made. 

Ex  parte  Ainsworth,  4  Yes.  678;  Ex  parte  Pigeon,  3  Madd.  136.  || 

There  is  a  difference  between  debts  that  carry  interest  and  a  special 
deposit  of  goods  and  stock ;  for  in  the  former,  the  interest  shall  be  con- 
tinued down  to  the  date  of  the  commission,  but  in  the  latter  it  is  other- 
wise, for  the  interest  stops  from  the  time  of  the  deposit ;  and  a  calculation 
shall  be  made  of  the  value  of  the  whole  entire  thing  deposited,  both 
principal  and  interest,  be  it  stock  or  goods,  according  to  the  market  price 
at  the  time  of  the  deposit. 

Bromley  y.  Child,  1  Atk.  259. 

Where  a  joint  commission  is  taken  out,  and  the  usual  order  obtained, 
for  keeping  distinct  accounts  of  the  separate  estates  of  each  partner,  the 
creditors  of  the  separate  estates  are  not  entitled  to  interest  upon  their 
debts  after  the  payment  of  twenty  shillings  in  the  pound,  unless  the  joint 
creditors  have  also  received  twenty  shillings  in  the  pound;  but  the  over- 
plus of  the  separate  estate  must  be  applied  to  increase  the  joint  fund. 

Thus,  upon  a  petition  by  separate  creditors  to  be  allowed  interest  on 
their  debts  carrying  interest,  before  the  surplus  of  the  separate  estate 
should  be  carried  over  to  the  joint  account,  it  appeared  that  a  joint  com- 
mission had  been  taken  out  against  two  bankrupts,  and  an  order  ob- 
tained for  keeping  distinct  accounts,  and  that  there  was  a  surplus  of  the 
separate  estate  of  one  of  them,  after  paying  his  separate  creditors  twenty 
shillings  in  the  pound ;  but  the  Lord  Chancellor  was  of  opinion,  that 
such  separate  creditors  were  not  entitled  to  interest,  unless  the  joint 
estate  had  also  paid  twenty  shillings  in  the  pound,  and  therefore  dis- 
missed the  petition. 

JSr  parte  Boardman,  2d  August,  1786. 
Vol.  I.— 88  3  N 
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^      n  lu^fions,  whether  of  debt,  assumpsit j  or  a  forty  the  judgment,  when 

^gned,  relates  to  the  verfict ;  and  the  costs  de  incrementOy  when  taxe^ 

^>fe  annexed  to  those  assessed  by  the  jury,  and  become  consolidated 

^with  them  by  a  fafr  and  equitable  relation  of  law ;  and  therefore  thcfy 

'Ooay  be  proved  as  a  debt,  if  the  verdict  is  prior  to  the  bankruptcy. 

Aylett  V.  Harford,  2  Black.  R.  1317;  Etc  parte  Talbot,  4  Barr.  2445;  LangfoM  t. 
WhB,  EaiMer  Tertn,  1785,  B.  R. ;  Co.  Bankrupt  Laws,  232 ;  Ex  parte  SimpsoD,  3  Bio. 
Chan.  R.  46*;  Lewis  v.  Pietcy,  1  H.  Black.  R.  29.  Jl  Blandford  y.  Foote,  Cowp.  ;38.| 
{See  11  Yes.  J.  651— 653 ;  Ex  parte  Hill,  5  Bos.  &  Pull.  191,  n.  S.  C. ;  1  Bos.  &  PuH 
134,  Watts  V.  Hart.} 

{But  ijf  the  verdict  is  obtained  after  the  bankruptcy,  in  an  action 
brought  previous  to  it,  the  costs  cannot  be  proved. 

.  11  Yes.  J.  646 ;  Ex  parte  Hill,  5  Bos.  &  Pull.  191,  n.  S.  C.  See  5  Bos.  &  PuIL  190, 
Willett  Y.  Pringle.  Yet  they  are  said  to  be  discharged  by  the  certificate.  11  Yes.  J. 
649;  Cullen,  106;  5  Bos.  &  Pull.  190.} 

II  It  seems  now  settled,  after  an  elaborate  and  profound  elxaminiitioQ 
of  the  previous  authorities  by  Lord  Eldon,  that  where  the  act  of  bank- 
ruptcy happens  before  verdict,  the  costs  are  not  provable  as  a  debt 
under  the  commission,  whatever  may  be  the  nature  of  the  action. 

Ex  parte  Hill,  1 1  Yes.  646.  Sed  vide  Scott  y.  Ambrose,  3  Maule  &  S.  336 ;  Dinsdals 
T.  James,  3  Brod.  &  B.  8. 

^O^efte  'the  Verdict  is  before  the  act  of  bankruptcy,  and  the  judgment 
is  entered  up  before  the  issuing  of  the  commission,  then,  whatever  may 
be  die  fortn  of  actidn,  the  costs  may  be  proved  as  being  a  debt  conlrtu:ted 
'b^fbre  the  issuing  of  the  commission;  provided  the  creditor,  when 
judgment  was  dbtkined,  had  ho  notice  of  the  act  of  bankruptcy. 

Robinson  y.  Yal^  H  Bam.  &  €.  763 ;  and  see  4  Bam.  &  C.  880 ;  7  Bam.  &0.  436. 

\Vhere  the  action  is  in  contract  for  a  debt  due,  and  a  verdict  is  found 
beifore  the  bankruptcy,  although  judgment  is  not  entered  up  till  after- 
wards, and  after  the  issuing  6i  the  commission,  there  the  costs  are  now 
settled  'to  be  incorporated  with  the  origmal  debt  by  the  verdict,  and  to 
be  c6nsequently  |)rdvable  tinder  the  codimission. 

Ex  parte  Poucher,  IGlyn  &  J.  385.  See  Deacon's  Law  of  Bankropt,  vol.  i.  377. 

But  in  actions  of  torty  there  is  no  debt  until  the  judgment  is  com- 
pleted; and  consequently,  although  a  verdict  is  obtained  in  such  an 
action  before  the  bankruptcy,  if  the  judgment  is  entered  after  the  isss- 
'ing  of  the  conunission,  the  costs  do  not,  by  the  mere  verdict,  become  a. 
'debt,  slnd  are  not  provable  under  the  commission. 

Bliss  Y.  Gilbert,  3  Maule  ^&-8. 70. 

And  the  rule  feippears  (he  samfe  (as  the  principle  certainly  is)  in  case  of 
^tions  of  contract  for  unliquidated  damages. 

In  re  Charles,  14  East,  1^7.  Sed  vide  Beeston  y.  White,  7  Price,  909.  It  is  to  be 
observed  that  the  question  in  14  East,  197,  was  as  to  a  petitioningr  creditor's  debt,ttot 
as  to  a  debt  provable.  The  question  whether  costs  are  a  debt  provable,  and  wbetbv 
they  are  barred  by  ^e  certificate,  are  not  identical.  On  the  contrary,  Lord  Eldoo,  k 
^ parte  Hill,  11  Yes.  656,  treats  them  as  distinct;  and  the  yice-Chancellor,  in  1  Glyn 
&  James,  387,  expresses  the  inclination  of  his  opinion,  '*  that  the  6osts  of  proceedini^ 
in  an  action  of  contract  which,  for  want  of  previoas  verdict,  are  not  provable  under  the 
'coknmission,  are  "yet  barred  bv  the  certificate  with  the  original  debt.**  'Hie  courts  bi 
these  latter  cases  appear  /to  lean  in  faYOur  of  a  party  whose  whole  property  has  beea 
taken  from  him  by  the  bankrupt  laws,  and  are  thus  disposed  to  consider  such  costs  as 
merely  incidental  to  the  debt  existing  before  the  bankruptcy ;  and  that  the  bankrap 
being  discharged  from  the  principal  debt  due,  it  is  reasonable  be  should  be  dischssged 
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fiom  fbe  f ooessonal  debt  By  this  distmctiQn,  the  aboTe  cases  of  Langferd  t.  ElliSi^ 
Lewis  7.  Pieicy,  Blandford  ▼.  Foote,  Scott  y.  Ambrose,  Dimsdale  y.  Eames,  and  Bees- 
ton  y.  White,  which  were  decided  on  applications  to  give  effect  to  the  certificate  hj 
discharging  the  bankrupt  or  setting  aside  an  execution,  may  b^  recoDciled  with  the  au- 
thorities in  the  text  as  to  costs  proyable  under  the  commission. 

Where  a  plaintiff  is  ooosuUed  at  nisipriusj  and  before  the  judgment 
of  nonsuit  is  signed  becomes  bankrupt,  it  seems  that  the  costs  are  a  d^bt 
provabile  under  the  conunissiop. 

Hunt  y.  Mead,  5  Term  R.  365;  Watts,  y^  Hart,  \  Bos.  &  Pull.  134.  8cd  yide  JEk. 
parU  Todd,  cited  3  WUs.  270. 

This  doctrine  has,  however,  been  often  doubted;  and  the  case  of 
Watts  T.  Hart  was  decided  contrary  to  the  inclination  of  the  court  upon, 
the  subject 

And  where  the  defendant  has  a  yerdict  at  nisiprius^  and  the  plaintiff 
becomes  bankrupt,  and  a  commission  issues  before  judgment  is  sign^ 
it  is  decided  that  the  costs  are  not  a  debt  provable. 

Y^alker  y.  Barnes,  1  Marsh,  346. 

And  so  where  a  cause  was  referred  at  nisipHus  to  an  arbitrator,  and 
he  found  that  a  sum  was  due  from  the  plaintiff  to  the  defendant,  and 
Ojdered  it  to  be  paid,  and  the  plaintiff  became  bankrupt  between  the 
Qrdei  of  reference  and  the  taxing  costs  and  signing  judgment ;  it  was 
held,  that  the  taxed  costs  were  not  provable,  and  were  not  barred  by  the 
(^ertificate. 

Haswell  y.  Thorogood,  7  Bam.  &  0. 705. 

9ut  if  the  judgment  was  signed  before  the  commission,  though  after 
a  secret  act  of  bankruptcy,  they  would  V^  provable.     See  6  G.  4,  c 

Robinaon  y«  Yale,  9  Bai«.  4^  0. 769. 

Until  the  late  statute,  costs  incurred  m  equity  eould  not  be  ^^ved 
unless  they  bad  been  taxed  before  the  bankruptcy. 

Expartt  Sneaps,  Co.  B.  Law,  199. 

^ut  pow,  by  the  6  G.  4s  c.  1 6,  §  58,  if  any  plaintiff  in  any  action  at 
law  or  suit  in  equity,  or  petitioner  in  bankruptcy' or  lunacy,  shall  have 
obtained  any  judgment,  decree,  or  order  against  any  person  who  shall 
the^reafter  become  bcgikrupt,  for  any  debt  or  demand  in  respect  of  which 
such  plaint!^  or  petitioner  shall  prove  under  the  commission,  such  plain-' 
tiff  or  petitioner  shall  also  be  entitled  to  prove  for  the  costs  incurred  in 
obtaining  the  same,  although  not  taxed  at  the  time  of  the  bankruptcy. 

See  Rex'y.  Dayis,  9  Bast,  S90.| 

A  bond,  tho.ugh  it  is  not  assignable  at  law,  may  be  proved  by  the 
assignee  under  the  commission ;  but  the  assignor  must  jom  in  the  aepo- 
sition  that  he  h$ith  not  received  the  debt,  or  any  part  thereof,  or  any 
security  or  satisfaction  ^r  the  same. 

Co.  Bankrupt  Laws,  189. 

II  And  a  trustee  cannot  prove  without  the  cestui  que  trust  joining  hini 
|p  Uie  proof:  unless  a  special  order  for  the  purpose  is  obtained. 
JBx  parte  Dubois,  1  Qoz,  R.  310;  1  Deacon,  994. 

By  §  53  of  the  present  statute,  (taken  from  49  G.  3,  c.  121,  §  16,) 
under  a  commission  against  an  underwriter,  the  proof  may  be'  made  by 
the  per^n  whq  effected  the  policy,  though  uot  bepeficially  interested, 
provided  the  person  interested  is  in  England;  and  the  a9^ui^|l  ii}  ^ 
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^^licy  and  the  obligee  in  a  bottomry  bond,  may  make  a  claim  before  a 
^  ss,  and  prove  aftei  the  loss. 
6  0.  4,  c.  16,  {53-0 

If  a  person  gives  an  absolute  bond  to  another  who  became  surety  foT 
"lira,  or  who  accepted  bills  of  exchange  drawn  upon  him  by  the  obligor, 
Hot  having  effects  in  his  own  hand  to  answer  them,  it  is  a  good  con- 
sideration for  the  bond,  and  he  is  entitled  to  prove  it  as  a  debt  under  the 
commission,  although  he  has  not  himself  paid  the  money  at  the  time. 
ToDwaint  t.  Hartinnant,  2  Teim  R.  100. 

If  a  bond,  given  by  a  trader  to  indemnify  another  who  has  become 
surety  for  him,  be  forfeited  before  bankruptcy,  the  sw^ty  may  prove 
payments  made  by  him,  subsequent  as  well  as  prior  to  the  bankruptcy. 
ExforU  Cockehot,  in  Chan.  23d  March,  1792,  Co.  Banknpt  Laws,  187. 
The  holder  of  a  bill  of  exchange  is  entitled  to  prove  his  debt  under  a 
commission,  against  the  drawer,  acceptor,  and  endorser,  and  to  receive  a 
dividend  from  each  upon  his  whole  debt,  provided  he  does  not  in  the 
whole  receive  more  than  twenty  shillings  in  the  pound.  But  there  is  a 
distinction  in  this  case,  where  the  creditor  applies  to  prove  his  debt  alter 
having  received  a  part,  and  where  he  applies  to  prove  previously  to 
having  received  any  payment  or  composition ;  for  if  the  creditor  at  the 
time  of  proving  has  received  any  part  of  the  bill,  he  can  only  prove  for 
so  much  as  remains;  but  if,  after  having  proved  for  the  whole,  he 
receives  a  part  of  the  bill  from  any  of  the  persons  liable  to  pay  it,  he  is 
entitled  to  a  dividend  upon  the  whole,  provided  it  does  not  exceed 
twenty  shillings  in  the  poimd  upon  such  part  as  remains  due. 

Cooper  T.  Pepva,  1  Atk.  107;  Ex  parte  Wildman,  1  Atk.  109;  and  S  Tea.  113, 
eontrdi  fix porle Xefebre,  2  P.  Wm*.407.  {'And  a  divideodof  the  estaleof  oneof  the 
othai  paitiee,  which  \a»  been  declared,  but  not  actoallj  recelTed,  mnat  bo  deducted. 
6  Vea.  J,644,  £zparf£  Leena.f 

II  And  where  a  dividend  is  declared  tmder  another  commission,  imder 
which  the  holder  has  already  proved  the  bill,  though  the  dividend  has 
not  been  received,  the  amount  must  be  deducted  from  the  sum  proved. 

£Eparfa  Leeis,  S  Vei.  644. 

And  if  the  creditor,  not  being  prepared  to  prove,  enters  a  claim  for 
his  whole  debt,  still,  if  a  dividend  is  vterwards  declared  under  the  other 
commission,  he  is  only  entitled  to  prove  for  the  residue,  deducting  such 
dividend. 

Ex  parU  Womll,  1  Cox,  R.  309 ;  ExparU  Bank  of  Scotland,  2  Rose,  I98.g 

In  bills  of  exchange  and  promissory  notes  there  is  a  double  contract ; 
the  fint  between  the  principal  debtor  and  creditor,  and  also  an  implied 
contract,  that  the  principal  debtor  will  indemnify  the  surety;  so  that  if 
the  creditor  (the  endorsee]  comes  upon  the  surety,  (the  endorser,)  the 
endorser  or  his  assignees  may  come  in  against  the  original  or  principal 
debtor.  But  this,  as  before  observed,  must  depend  upon  the  time  whea 
the  surety  paid  the  debt ;  however,  if  the  holder  of  the  bill  prove  it 
under  the  commission  against  the  person  who  ultimately  ought  to  pay 
it,  before  the  surety  is  called  upon,  the  surety  seems  to  have  an  equitable 
right  to  sttuid  in  the  place  of  the  holder,  and  receive  the  dividends  upon 
bis  debt. 

£>;  parte  Walton,!  Atk.  133;  Ex  park  Rjawicke,  9  P.  Wm«.  89 ;  ExpaHtUar 
■hal,  1  Atk.  139. 
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(E)  Of  Creditore,  and  Proof  of  Debts.  (Bills  of  Exchange.) 

If  a  person  discounts  several  bills  for  another  who  afterwards  becomes 
a  bankrupt,  and  the  holder  proves  the  aggregate  amount  of  the  bills, 
accepting  them  as  a  security,  and  any  of  the  bUls  are  afterwards  paid  in 
full,  the  amomit  of  the  bills  paid  must  be  deducted  from  the  proof,  and 
the  future  dividends  be  paid  upon  the  residue  of  the  debt  only.  In  the 
same  manner,  where  bUls  of  exchange  have  been  given  as  a  security 
for  a  general  balance,  or  for  a  debt  exceeding  their  amount,  and  upon 
a  bankruptcy  the  creditor  has  proved  the  whole  amount  of  his  debt,  ex- 
cepting such  bills ;  if  any  of  them  are  duly  honoured,  or  by  any  means 
fully  satisfied,  they  must  be  taken  as  a  payment  pro  tantOy  and  the 
future  dividends  made  on  the  residue  of  the  debt.  One  Lee,  a  bankrupt, 
was  indebted  to  Welch  and  Company,  bankers  and  partners,  in  159/. 
15*.  2d,  for  money  by  them  advanced  to  him,  and  interest  thereon,  for 
securing  which  he  endorsed  to  them  two  promissory  notes  and  a  biU  of 
exchange.  This  debt  they  proved  under  the  commission.  After  the 
proof  Welch  and  Co.  were  fully  paid  one  of  the  notes,  amounting  to  58/. 
12*.  by  the  drawer,  and  they  delivered  up  the  note  to  him;  by  which 
means  the  debt  from  the  bankrupt  was  reduced  to  101/.  3*.  2d,  Welch 
and  Co.  insisted  upon  receiving  their  dividends  upon  the  whole  159/. 
15*.  2d.  proved  by  them,  notwithstanding  the  payment  of  the  said  note; 
upon  which  the  assignees  presented  a  petition  to  expunge  or  deduct  the 
sum  of  58/.  12*.,  the  amount  of  the  note,  from  their  debt,  which,  after 
hearing  counsel,  was  ordered ;  and  it  was  directed  that  Welch  and  Co. 
should  be  paid  dividends  only  on  the  sum  of  101/.  3*.  2J.,  residue  of  the 
said  sum  of  159/.  15*.  2d,  rateably,  and  in  equal  proportions,  with  the 
rest  of  the  creditors  of  the  bankrupt 

Co.  Bankropt  Laws,  195;  Ex  parte  Smith,  in  re  Lewis  and  Potter,  10th  Nov.  and 
Ist  Dec  1769 ;  ExparU  Wallace,  34th  Dec.  1788. 

If  a  bill  of  exchange  or  protaissory  note  is  drawn  by  way  of  accom- 
modation, yet  the  party  holding  it  for  a  valuable  consideration  is  entitled 
to  prove  to  the  whole  extent  of  the  bill  or  note,  and  receive  the  divi- 
dends, provided  they  do  not  amount  to  more  than. twenty  shillings  in 
the  pound  on  the  consideration  which  he  gave. 

Co.  Bankrupt  Laws,  196,  197,  198.  Ex  parU  King,  10th  Not.  1786.  ExparU 
Croesley,  3  Bro.  Chan.  R.  237.  ||  Ex  parte  De  Tastet,  1  Rose,  10.  Ex  parte  Martin, 
S  Rose,  87.    Sed  vide  Ex  parte  Reader,  Back,  381 ;  Deacon,  ch.  9,  $  15.|| 

|l  But  such  a  bill  cannot  be  proved  by  one  of  the  parties  to  the  ac- 
conmiodation  against  the  other ;  nor  can  a  person  who  takes  it  up  for 
the  honour  of  the  drawer  prove  it  against  the  estate  of  the  acceptor,  for 
he  has  only  the  same  rights  as  the  drawer. 

Ex  parte  Lambert,  13  Yes.  179.|| 

The  liability  to  pay  money  is  a  good  consideration  for  a  bill  of  ex- 
change, and  will  entitle  the  party  to  prove  it,  although  the  payment .  is 
to  be  made  in  future,  or  depends  upon  contingency.  And  this  does  not 
at  all  militate  against  the  rule  that  contingent  debts  are  not  provable; (a) 
because  the  claim  under  the  commission  is  upon  an  instrument  creating 
an  absolute  debt  at  law,  for  which  the  subjecting  one's  self  as  a  surety, 
or  the  delivering  of  counter-notes  is  a  good  consideration. 

'  ToQSsafait  y.  Martinnant,  mtprd.  Ex  parte  Maydwell,  16th  April,  1785,  in  Can,  Ex 
forie  Beaufoy,  32d  Jan.  1787.  Ex  parte  Lord  Clanricaide,  27th  J  air,  1787 ;  Co.  Bank- 
npt  Laws,  199, 200, 201,  202, 203.  {7  Term,  565,  Cowley  y.  Dunlop ;  3  East,  72, 
Buckler  t.  Battiyant;  8  Yes.  J.  531,  mx  parte  Blo^uun.    As  to  role  of  proof  where 
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(E)OfCi«d(tN4,iwilPioof  of  DebU.  (BUUof  Enlmga.)' 
thna  hubeai  an  ezchuEe  of  ucurittes,udbi>U  porlia  become  bsnkrapla;  we  4T«i 
.  373.  Ex  parte  Walkei,  5  Vea.  J.  633.  Ex  parte  Eail,  oi  a  caeh  balance  on  om 
ide,  and  an  adrance  of  bilU  on  the  olbei.  II  Vea.  J.  404,  Ex  parte  Metcalfe.} 
Kolfe  T.  Caalon.  3  H.  Black.  570 ;  Buckler  t.  BuUirant,  3  Eail,  R.  73.  (•)  CoBtm> 
teai  debta  aie  now  pioTeable  b.j  6  Q.  4,  o.  16,  $  Se.g 

II  But  it  seema  aow  settled,  that  a  surety,  claiming  to  come  in  as  a 
leditor  on  an  exchange  of  notes  or  acceptances,  must,  before  proo^ 
ake  up  his  own  bills,  or  exonerate  the  bankrupt's  estate  &om  any 
[ability  on  them. 

Exparte  Bloxhom,  8  Vea.  531. 

Where  parties  exchange  acceptances,  the  acceptance  of  one  party  is 
.  good  consideration  for  the  comiter-acceptance  of  the  other ;  and  each 
KUty's  remedy  against  (he  other,  ia  pn  the  counter-acceptance  of  the 
>ther.  And  in  such  cases,  if  one  party  has  been  compelled  to  pay  his 
•wn  acceptances,  he  has  no  remedy  against  the  other  on  any  implied 
ontract  of  indenuiity,  because  he  does  not  accept  in  consideration  of  a 
irotaise  of  indemnity,  but  in  consideration  of  ae  actual  executed  deli- 
eiy  of  other  acceptaucea ;  and  consequently,  in  case  of  the  bankruptcy 
if  such  other  he  canttot  pxove  the  sums  paid  on  his  own  acceptances  ^ 
>ut,  bis  proof  can  only  be  on  the  acceptances  of  the  other. 

CoTl9TK>D<in]op,  7TermR.  566;  Buckler  t.  ButtJTant,  3  East,  ft.  79;  ChiOr  w 
)ill»i  444,  (6tb  ediL  0  Eden's  B.  L.  143 ;  Defcon'a  B.  L.  S58. 

Whether  bi)^  are  given  in  consideration  of  each  other,  is  a  question 
if'  f^t  depending  qq  the  particular  circumstances  of  each  case.  The 
jieuiestaQoe  of  a  Tariatioo  \p,  the  time  or  sums  is  evidence  aSecting  this 
[uestion,  but  not  conclusive  that  they  were  not  given  in  consideiatioa 
^  e^tt  other.  If  it.  is  agreed  that  each  party  is  to  pay  his  ovn  s^xapt- 
.nce,  this  seems  conclusive  evid^poe  |hat  die  htU)  w«ie  givei^  in  cpB- 
deration  of  e^ch  other. 

II  the  drawer  of  a  bill  accepted  in  eonuderation  of  his  own  accept. 
iVW  teke  it  up  and  pay  it,  A^er  the  bankruptcy  of  the  acceptor,  and  the 
lill  has  not  been  proved  by  the  holder  under  the  commission,  such 
[rawer  may  prove  it ;  but  if  the  holder  has  proved  and  received  divi- 
ienda  from  the  aeceptqr's  estate  it  is  oth^wise.  ^A  therefore,  if  the 
ssignees  of  such  drawer  {who  has  become  bankrupt)  pay  dividepds  to 
he  holder,  who  ha^  also  received  di^ideuda  from  the  estate  of  the  ac- 
eptor,  the  aiQoimt  W  paid  hy  the  tissignees  of  the  drawer  cantfot  be 
trov^  agamst  the  acceptor's  estate ;  for  th^  woL^d  be  coming  ypon  the 
£ceptor's  estate  twice  tor  the  safne  debt- 

Gowtey  t.  Dunlop,  luprd. 

Where  two  parttea,  holding  acconmiodation  acceptances  of  each  other, 
leQfwe  hatikrupt,  it  seems  settled  that  the  cash  balance  alone  is  to  be 
iroved  by  one  against  the  e8ta,tq  of  the  other,  fmd  that  the  bills  are  not 
D  be  taken  into  account- 

SKpartt  Walkei,  4  Vea,  373.    Sii  nle  Exforie  Bawaon,  Jai!<^,  ^4. 

Lord  Hosslyn  said,  it  struck  him  there  were  but  two  ways  of  taking 
tie  account  between  the  two  estates ;  either  to  consider  all  the  bills  as 
Huck  out  entirely,  or  to  consider  th§m  all  as  good  bills :  and  he  pio- 
lounoed  an  order  that  the  cash  balance  only  shmild  be  proved. 

SltPKk  $vU  ^  Yfi-  833.    Lord  Eldpn  ia  »aid  io,  hare  pbaarred  that  Aeaa  can* 
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(E)  OrCMhon,  ftad  Phklf  of  IVArts.  <«»«  ^f  fizdIriUlge.) 

eat  the  kftot  withdCit  triitYi*g«t.  fideti^e  9.  L.  U4 ;  ttid  see  Mr.  ObHetiui^ft  ^iwn^ 
tioM  on  tbk  point,  ttid  hm  ettg^eMioii  of  wotfaer  ttiode  ^  tftking  the  ^eeount  'S  ^yfaAftt. 
S*  li*  390* 

Wherfe  "one  ctf  two  partiei^  \rtio  becatne  bioikrupt,  6Wed  the  odier 
498?.^  but  'the  otiher  had  in  his  liands  an  accomndddation  bill  for  above 
l000/.y  which  he  *bad  negotiated ;  it  was  beH  by  Lord  Eldon,  that  the 
cash  balance  alone  was  to  be  proved,  ^itni  the  ^estate  of  the  party  who 
tad  •fadvaJiced  ^^  biU  nmij^t  if^ltain  the  dividends  on  the  proof,  to  reim- 
burse his  estate  for  the  bill  which  was  dishonoured. 

JEx  parte  Metcalfe,  11  Yes.  404 ;  and  flee  1  Deacon'B  B.  L.  360.  £ar  parte  Read, 
4  Olyn  &  J.  394. 

If  Ihe  "endorsor  of '^  bill  is  tompefll^d  tb  pay  ft  on  accQunt  of  the  failure 
•of  the  ^coeprtor,  Jit  tfiay  plroVe  "upon  the  bill  under  the  commission 
•ii^aiiist  the  acceptor,  ahhotgh  he  did  not  talsie  it  up  till  after  the  coxn- 
^mission  issued. 

^e  house  of  Scott  atuA  tearson  having  had  frequent  occasions  to  get 
'diefa'  tnUs  discounted  by  persons  at  Bristol^  and  continuing  to  require  a 
toegoSalion  of  paper,  they  applied  to  Wilkirts,  ihe  bankrupt,  and  to  one 
Forsyth,  to  as^^t  th^  by  lending  their  likmes  to  bills,  which  were  to 
*bc  diteOunted  by  Samiuel  Span  oif  Bristol,  for  the  use  of  Scott  and  Pear- 
son, whose  names  were  not  to  appear  thereon.  Accordingly  (amongst 
'Others)  three  'bills  were  drawn  by  Potsyth  upon  Wilkins,  dated  28th  of 
May,  1787, 'for  8^/.  each,  payable  three  months  after  date.  Two  to 
the  ord^fr  of  Sannlel  Span,  and  the  third  to  the  order  of  the  drawet ; 
which  last  was  endorsed  in  blank  by  the  drawd:.  They  were  all  ac- 
cepted by  WiMhs  abOtit  the  'timev<rf  theit  b^ing  drawn.  The  three 
bms  were  put  into  the  possession  of  Scoft  atftd  iPearson,  and  were  by  them 
-flent'do\^n  to  Span -at  Bristol,  who  endorsed  them,  and  procured  fhem 
to  be  ffisconiited'by  other  persons, 'tmd  rettiitted  the  value  to  Scott  and 
iPeilTdOD,  in  Bi>istOl  bai&  bills.  Before  the  bills  "became  due,  both  Scott 
and  Wilkins  became  bankrupts ;  and  afterwards  Span,  as  the  endorsor, 
was -obliged  totak^  them^p. 

Ex  parte  Biymer,  30th  May,  1788. 

*TTnder  these  cirCunistances,  "Spatti  ^^  admitted  to  prove  the  bills 
'-under  Wilkiiis's'coiumission.  And  thl&  petitioti  was  preferred  to  have 
the  proof  of  the  debt  expunged. 

The  Lord  CthanC^Uor  considered  it  as  a  very  clear  point,  that  a  bill 
of  exiihange  ni^gdtistted  ^fter  the  balnkillptcy  of  the  acceptor  might  be 
•pllrovcd  under  his  commission,  although  the  party  was  not  possessed  of 
it  at  the  time  of  the  bankruptcy,  for  the  debt  acdrued  by  the  acceptance ; 
and  that,  as  to  the  consideration,  (here  wals  a  d^ar  consideration  paid 
in  this  case,  Ihough  not  to  Wilkins ;  and  that  Span  became  the  holder 
of  these  bills  in  a  fair  <manner ;  his  'lordship  'therefore  dismissed  the 
petition. 

See  Ex  parte  Thomas,  1  Atk.  73 ;  Bingley  y.  Mad3i8on,'Co.  Banknipt  Laws,  34. 

A  new  petition  was  preferred,  praying  that  the  former  petition  might 
be  yeheard  and  the  debt  expunged. 

18th  July,  1788. 

The  Lord  Chancellor,  after  hearfiftg  C0imsel,'fe3!:plressed  himself  to  be 
v-ery  elearly  of  the  same  opinion. 

See  Brooks  t.  Rogers,  1  H.  Black.'R.  0^0;  HdWisV.' Wiggins,  4  Term  R.  714.   j(The 
dEx  parte  BxytDm^tuprdy  has  been  confirmed  by  Iher  cases  of  Ex  parte  Seddon,  cited 
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(E)  CieditoTB,  and  Proof  of  Debts.  (BiUb  and  Notes.) 

;  Ex  parte  Hale,  3  Yes.  304 ;  Cowley  v.  Danlop,  7  Tezm  R.  565,  and 

e,  3  New  R.  180.    The  above  oaaes  of  Brooks  y.  Rogers  and  Howis  t. 

been  considered  as  inconsistent  with  these  decisions;  but  the  bill  in 

ers,  and  the  note  in  Howis  y.  AVigsins,  were  endorsed  by  the  payee  and 

"x-nere  surety  for  the  aecommodaiion  oi  the  bankrupt,  without  consideration, 

.X\y  no  debt  could  be  due  from  the  bankrupt  to  such  endorser  until  the 

«  bill,  which  took  place  after  the  bankruptcy.    Vide  CuUen,  p.  98.     In 

868  the  endorser  on  a  bill  for  valuable  consideration  was  considered,  on 

1)111,  to  be  remitted  to  his  old  right  against  the  acceptor  npon  llie  bilL 

1e  T.  Baxter,  3  East,  177.Q 

«rsou  thus  claiming  to  prove  must  have  contracted  a  liability 

on  the  \>V\.X    loefore  the  date  of  the  commission;  therefore,  where  a  party 

receivedL  ei.   iDill  endorsed  in  blank  by  the  payee,  and  on  negotiating  it, 

inslecid.  oiT  sodding  his  own  endorsement,  merely  wrote  above  the  blank 

endorsexTL^rxt, — ^^  Pay  M'Cullum,  or  order,"  (a)  and  passed  it  to  MCul- 

lurm:!.  5   «LndL   a-fter  the  bankruptcy  of  the  acceptor,  he  took  up  the  bill  and 

paxd  tine  rxioney  to  M^Cullum,  and  strUfck  out  the  words  above  the  blank 

en 
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taking  up 
See  also 


II  :But  «L 


VO 


Vi 


of 


t  of  the  payee,  and  claimed  to  prove,  his  petition  was  dis^ 
since  he  never  had  been  liable  on  the  bill,  and  could  not,  bjr 
ily  taking  it  up  after  the  bankruptcy,  become  a  creditor. 

^jartc  Tsbester,  1  Rose,  31.     (a)  That  this  does  not  render  the  party  liable,  we 
K^-t  ^.   Horlock,  1  Camp.  443. 

l>ill  taken  without  endorsement,  is  not  provable  against  the  estate 

psLXty  transferring  it ;  and  this,  although  such  party  may  have 

pi*ivate  mark  upon  it,  and  may  admit  Siat  he  considered  himself 

jjg^l^l^   orx  all  bills  transferred  with  such  mark. 

Hoberts,  3  Cox.  R.  171 ;  Fenn  y.  Harrison,  3  Term  R.  759 ;  Fyds  v.  Clazke, 
.  447;  ExparU  Shuttleworth,  3  Yes.  368. 

there  was  an  antecedent  debt,  and  the  bill  is  taken  without  en- 

,  if  it  turns  out  bad,  the  demand  for  the  antecedent  debt  may 

l>e  resox*'t;«d  to,  unless  there  is  an  express  agreement  that  the  party  taking 

all  risks. 
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x&  Y.  Morse,  7  Term  R.  65 ;  Ex  parte  Blackbume,  10  Yes.  304 ;  JtSs  parte 
Back,  315. 

debtor  deposit  a  bill  with  his  creditor,  as  a  security,  withoat 
Inis  name  to  it,  the  bill  is  a  pledge,  and  must  be  sold ;  and  the 
lifter  sale  is  provable  under  the  commission  against  the  debtor. 

£^  Whitter,  Cooke  B.  L.  147;  ExparU  Hustler,  3  Madd.  R.  117. 

although  the  bill  is  endorsed,  still,  if  the  intention  is  a  deposit 
a  sale,  it  will  be  considered  only  a  pledge ;  and  the  party  receiv- 
only  prove  for  the  real  amount  of  his  debt, 
'^e  Towgood,  19  Yes.  330;  Ex  parte  Bum,  3  Rose,  55. 

3iidorsee  of  a  bill,  endorsed  after  the  bankruptcy  of  the  acceptor, 
prove  such  debt  against  the  acceptor's  estate  as  the  endorser 
.SLve  proved  at  the  time  of  the  commission. 

:^/€  Deey,  3  Cox.  R.  433. 

jXso,  notes  bought  up  after  the  bankruptcy  of  the  maker,  cannot 
^^^%r^^  unless  the  persons  possessing  them  at  the  date  of  the  commis- 
^^  "^^^^y^^re  individually  entitled  to  prove  in  respect  of  them. 
®^^^     «^^'*  Rogers,  Buck,  490 ;  but  see  Buck,  479. 

h^x:%,3^  a  party  receiving  a  bill  after  it  is  due,  takes  it  subject  to  all  the 
.  Art<^^*^®^  affecting  it  when  he  received  it 

^^rr*«nn  R.  80 ;  7  Term  R.  437. 
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Where  the  bankrupt  employs  an  agent  to  get  bills  discounted,  and  the 
agent,  for  that  purpose,  endorses  them,  the  estate  must  relieve  tlie  agent 
from  his  liability;  imless  indeed  the  bankrupt  expressly  refused  an 
authority  to  endorse. 

Ex  parte  Robinson,  Back,  113 ;  Fenn  t.  Hamson,  3  Tena  R.  757. 

Where  the  bankrupt  has  delivered  a  bill  or  note  for  valuable  consK 
deration,  and  has  forgotten  to  endorse  it,  he  may  do  so  after  his  bank- 
ruptcy ;  for  the  transferree  had  the  equitable  claim  on  the  bill,  and  the 
bankrupt  having  no  beneficial  interest  in  it,  it  did  not  pass  to  his  as- 
signees, 

Smitb  y.  Pickering,  Peake's  Ca.  50;  and  See  1  Camp.  R.  45;  S  Jac.  &  W.  243; 
13  Yes.  206 ;  1  Jac.  &  W.  428;  1  Glyn  &  J.  407.| 

Where  the  acceptor  of  a  bill  of  exchange  becomes  bankrupt,  the  holder 
may  prove  the  amount  of  the  bill  under  his  commission,  and  also  main- 
tain an  action  against  the  other  parties ;  but  if  the  acceptor  of  a  bill,  or 
maker  of  a  note,  become  insolvent,  or  offer  to  compound  their  debts,  the 
holder  of  a  bill  or  note,  according  to  such  composition,  thereby  discharges 
the  posterior  parties,  unless  they  have  previously  assented  to  his  exe- 
cuting the  composition  deed. 

Ex  parte  Smith,  3  Bro.  Chan.  R.  1 ;  Ex  parte  Smith  and  otiiers,  3l8t  Dec.  1789 ;  Co. 
Bankrupt  Laws,  214. 

II  Where  the  drawer  of  a  bill  becomes  bankrupt,  and  his  house  is  kepi 
open  by  an  agent  of  the  assignees,  notice  must  be  given  of  the  dishonour 
of  the  bill,  or  the  holder  cannot  prove  upon  it. 

Rohde  ▼.  Proctor,  4  Bam.  &  C.  517 ;  and  see  19  Yes.  216.  Qu,  Whether  notice  is 
necessary  in  all  cases  where  a  drawer  or  endorser  becomes  bankmpt  ^ 

The  costs  and  charges  of  protesting  bills  before  an  act  of  bankruptcy 

may  be  proved :  but  such  costs  accrued  by  protesting  bills  after  an  act 

of  bankruptcy  cannot 

Anon.,  1  Atk.  150.  Ex  parte  Moore,  9  Bifo.  ChsxuR.  597.  See  Francis  ▼.  Rocker, 
Ambi.  672. 

{Proof  will  be  allowed  of  a  bUl  alleged  to  be  lost^  on  a  full  indemnity 
being  given. 

6  Yes.  J.  812,  Ex  parte  Oreenway.} 

The  7  6.  1,  c.  31,  reciting,  "Whereas,  merchants  and  other  traders  in 
goods,  have  been  very  often  obliged,  and  more  especially  of  late  yeara^ 
to  sell  and  dispose  of  their  goods  and  merchandises  to  such  persons  as 
have  occeision  for  the  same,  upon  trust  or  credit ;  and  to  take  bills,  bonda^ 
promissory  notes,  or  other  persons'  securities  for  their  moneys,  payable 
at  the  end  of  three,  four,  or  sii  months,  or  other  future  daya  of  pay- 
ment ;  and  the  buyers  of  such  goods  becoming  bankrupts,  and  commis- 
sions of  bankruptcy  being  taken  out  against  them  before  the  money 
upon  such  bonds,  notes,  or  other  securities  became  payable ;  it  hath  been 
a  question,  whether  such  persons  giving  such  creidit  on  such  securities 
should  be  let  in  to  prove  their  debts,  or  be  admitted  to  have  any  divi- 
dend  or  other  benefit  by  the  commission,  before  such  time  as  such  secu- 
rities became  payable?  which  hath  been  a  great  discouragement  to  trade, 
and  great  prejudice  to  credit  within  this  realm :"  therefore  enacts, « that 
every  person  who  shall  give  credit  on  such  securities  as  aforesaid,  to 
any  person  who  shall  become  bankrupt  upon  a  good  and  valuable  con- 
sideration bond  fide  for  any  sum  of  money  or  other  matter  or  thing 
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whatsop*  ^^  ^  Creditors,  ukl  Proof  of  Ddits.  (BHla  utd  NotM.) 

such  peir^t^^^*'*  which  shall  not  be  due  or  payable  at  or  before  the  ^e  of 

bon((g'^r~^**>s  becoming  bankrupts,  shall  be  admitted  to  prove  his  bills, 


day  •  an.c^^*^^''^  ^  "^  '^^■^^  ^^"^  '""'^^  payable  presently,  and  not  at  a  future 
able 'oar-*  ^*iall  be  entitled  unto,  and  shall  have  and  receive  a  proportion- 
to  the  y-^.^~  ^hare,  and  dividend  of  such  bankrupt's  estate,  in  proportion 
rebate  r*-*^^^*"^^  creditors  of  such  bankrupts,  deducting  only  diereout  a 
after  th  ■^■:aterest,and  discounting  such  securities  payable  at  future  limes, 

^^.^  ^^^te  of  five  pounds  per  centum  per  annum,  for  what  he  diall 
**  hd  "^^^^  »  to  be  computed  from  the  actual  payment  thereof  to  the  time 
^Tt^^  *■*  '^"'yjor  sum  of  money  should  or  would  have  become  due 
*°°  P^''V"^t>le  in  and  by  such  securities  as  aforesaid." 

*^J~-^*^«»-yin- 1549;  aP.WmB.395;  8  Stra.  867.  Notwithitanding  the  premMe 
™^™**^*=*»«-ion  only  of  "Becuritie*  for  the  Bale  of  good b  and  merehandiBe,"  jet  il  ii 
41        K       ***      «xtend  to  all  sorts  of  bonds  for  the  pajment  of  money ;  and  thst  the  wradi 

BttCtt  ^i^kcuTity,"  do  not  mean  socnrity  for  such  a  Bort  of  debt,  but  aecana  bi  boodt. 
aWil****^****  ***     ^*'^'*"  '•  B""!"*.  Cowp.  640;   Brooks  t.  Lloyd, 


*  A-iTi^  every  person  who  shall  become  bankrupt  shall  be  discharged 
oE  an^.  from  all  and  every  such  bond,  note,  or  other  security  as  aforeaud, 
a.TV&.  eAl^U  have  the  benefit  of  the  several  statutes  now  in  force  against 
t>».-rifcr\ipts,  in  like  manner  to  all  intents  and  purposes  as  if  such  sum  of 
lacioBO-y    had  been  due  and  payable  before  the  time  of  his  becoming 

D&majidB  on  policies  of  iuenranoe,  botlonuy  and  mpondentia  bonds  may  b«  elunMd 

~k>efoto  the  loss  happens,  and  proTed  whan  it  doea  happen;  and  these  debts  shall  in  like 

"^cnaiuter    be  discharged  by  the  certificate.     It  hath  teen  holden,  that  insoiances  npw 

"^^-ypo  me  within  the  7  G.  1,  o.  31,  though  not  mentioned  in  the  preamble.     Cox  t.  Lift- 

-««d,  Bongl.  166. 

\\By  the  fifty-first  section  of  the  6  G.  4,  c.  16,  (by  which  the  above  act 
"is  repealed,)  it  is  enacted,  that  any  person  who  shall  have  given  credit 
to  the  bankrupt,  upon  valuable  consideration,  for  any  money  or  other 
matter  or  thing  whataoevei,  which  shall  not  have  become  payable  when 
such  bankrupt  committed  an  act  of  bankruptcy,  and  whether  such  credit 
shall  have  been  given  upon  any  bill,  bond,  note,  or  other  negotiable  se- 
curity or  not,  shfdl  be  entitled  to  prove  such  debt,  bill,  bond,  note,  or 
other  security  as  if  the  same  was  payable  presently,  and  receive  divi- 
dends equally  with  the  other  creditors,  deducting  only  thereout  a  rebate 
of  interest  for  what  he  shall  so  receive,  at  the  rate  of  five  per  cent.,  to 
be  computed  from  the  declaration  of  a  dividend  to  the  time  sudi  debt 
would  have  become  payable,  according  to  the  terms  upon  which  it  wu 
contracted. 

The7G.I,o.3I,{l,  waaheldonlytoapplytotmtfmMCDiitiea.  Paralow  v.  Detf- 
tore,  4  East,  438 ;  Hoskins  t.  Duperoy,  9  East,  498 ;  SarraU  t.  AuBtiii,  4  TsmiL  KM). 
The  present  law  ia  general  in  its  tenns.Q 

A  bill  drawn  before  the  bankruptcy,  though  not  protested  till  after,  is 
a  debt  that  may  be  proved  under  the  conunission,  for  the  debt  accrues 
immediately  upon  the  drawing. 

Macartyv.  Barrow,  S  Sua.  9*9;  3  Wile.  16.  {  7  East,  437,  n.,  S.  C. ;  Ib.4JS, 
StaTBT  T.  Baros.  But  the  last  case  was  not  decided  on  the  ground  that  the  debtaocned 
immediately  on  the  drawing,  (which  was  doubted  by  LotdElletiboroagfa,)  but  on  ibt 
ptiueiple  that  the  St.  7  G.  1,  expresely  made  it  provable.} 

yAnd  where  a  bill  of  exchange  is  accepted,  and  not  refused  paym^ 
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by  the  acceptor  till  after  the  bankruptcy  of  the  drawer,  it  may  still  be 
proved  under  the  conunission  against  the  drawer.    The  court,  without 
deciding  that  such  a  bill  constituted  a  debitum  in  prsastntij  thought  it 
clearly  Within  the  words  of  the  7  G.  1,  c  31. 
Starey  t.  Barns,  7  East,  435. 

And  where  a  promissory  note,  payable  with  interest  twelve  months 
after  notictj  was  expressed  to  be  for  value  receivedy  and  the  maker  be- 
came bankrupt  before  any  notice,  it  was  held  clearly  within  the  7  O.  1, 
c.  31,  and  provable. 

Clayton  t.  Gosling,  5  Bam.  &  C.  360,  and  see  3  Glyn  &  J.  341.| 

A  having  contracted  with  the  East  India  Company  at  one  of  their  sales 
for  the  purchase  of  a  parcel  of  goods,  to  be  paid  for  at  a  future  day,  be- 
fore that  day  became  a  bankrupt  Lord  King  held  this  case  not  within 
the  above  statute,  because  the  goods  were  not  delivered,  nor  was  the 
contract  signed  by  the  party. 

Ex  parte  East  India  Company,  3  P.  Wms.  395. 

II 0/ contingent  debts,\\ — Contingent  debts  are  said  not  to  be  included 
in  the  statute  7  G.  1 :  because,  it  being  uncertain  whether  they  will  ever 
become  due  or  not,  it  is  impossible  to  make  such  abatement  of  5/.  per 
cent,  as  the  act  directs.  And  this  doctrine  is  now  constantly  followed 
&nd  admitted.  Lord  Chancellor  King,  indeed,  declared,  that  though  a 
debt  be  contingent,  when  tiie  obligor  becomes  a  bankrupt,  yet  if  the 
contingency  happens  before  the  distribution  made,  such  contingent  cre- 
ditor may  come  in  for  his  debt ;  or  if  the  contingency  happen  before  a 
second  dividend,  the  creditor  may  come  in  for  his  proportion  thereof. 
But  this  has  b6en  since  overruled,  and  the  contrary  position  established;  ' 
for  Lord  Hardwicke  said,  that  Lord  King's  was  barely  an  obit^  opi- 
nion ;  and  that  Lord  Talbot  afterwards  doubted  of  Lord  King's  asser- 
tion, and  that  he  himself  had  differed  from  him  entirely  on  a  former 
occasion,  and  that  he  still  adhered  to  his  opinion. 

ToUyr.  Sparks,  3  Ld.  Raym.  1546;  Ex  parU  Caswell,  3  P.  Wms.  497.  |See 
6  G.  4,  c.  16,  $  56,  pofty  710.||    Ex  parte  Groome,  1  Atk.  118. 

{For  the  same  reason,  a  debt  payable  on  a  future  event  which  must 
happen,  but  it  is  uncertain  at  what  time,  as  a  bond  for  the  payment  of 
money  within  three  months  after  the  death  of  the  obligors,  or  the  sur- 
vivor of  them,  cannot  be  proved  by  virtue  of  this  statute.  The  mode 
of  settling  which  is  pointed  out  by  it  necessarily  supposes  that  the  debt 
is  to  be  paid  at  some  certain  day ;  if  payable  at  an  uncertain  period,  the 
medium  of  proof  cannot  be  applied.  And  it  is  incapable  of  valuation. 
9  Ves.  J.  110,  Ex  parte  Barker.    See  1  Bro.  C.  C.  398,  Ex  parte  Mitford. 

One  having  only  a  cause  of  action  cannot  come  in  and  prove  it  as  a 
debt ;  because  the  damages  that  may  be  given  are  considered  merely  as 
contingent 

7  Term,  613,  Hammond  t.  Toulmia;  8  Yes.  J.  335,  Ex  parte  Mare;  see  10  Ves.  J. 
349,  Ex  parte  Granger. 

Therefore,  if  a  lessee  ploughs  up  meadow  ground,  for  which  he  is 
bound  to  pay  the  lessor  a  certain  sum  of  money,  as  a  penalty,  that 
penalty  cannot  be  proved  as  a  debt  under  the  commission :  nor,  if  a 
man  be  bound  in  an  obligation,  in  a  certain  sum,  to  perform  covenants. 
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1^  -.      "*-*.^^li8or,  before  he  becomes  a  bankrupt,  breaks  those  covenants, 
_  „      **  ■^>Xigee  wove  this  as  debt  under  the  commissioo. 
3  Wil»_ 


.  *^**^*^»-^  in  an  ejectment  a  verdict  was  given  for  the  plaintiff  with 
,  J  ~-  *^^Piages,  but  before  the  judgment  could  be  entered,  the  de- 
*r™4**  *:»^s«ame  a  bankrupt,  and  in  the  term  following  the  plaintiff 
8l?nea  J*»Ka^5ment,  and  had  costs  tk  incremento  then  taied  and  allowed 
■  ,i  »        ^ML— ord  Henley  held  these  costs  did  not  become  a  debt  till  the 

'     K^^*^^"*    ^^^  ^^'^  connected  therewith,  and  that  the  plaintiff  could 
not  be   t*^»"xiutted  to  prove  the  same  a^  a  debt  under  the  commissioD. 


Codd,  3  Wilt.  370.  |SMaBtocoMi,ani^p.6! 
*'™*^  "^wViere,  in  a  case  of  assault  and  battery  before  bankraptcy, 
dunng  tln^  bankruptcy  the  plaintiff*  had  a  verdict  with  damages,  biit 
had  no-^  J  udgment  till  after  the  certificate ;  the  court  were  of  opiniwi 
ttxe  pi^».ixx*.iff  could  not  come  in  under  the  conimission,  that  it  was  not  & 
provaVal^    debt,  or  a  debt  due  at  the  time  of  the  bankruptcy. 

VfmX*»T-      TV.  Skirock,  3  Wila.  278.    ISee  -Br  porie  Hill,  11  Ve^  646.    Et  mk 
<^k»X^a«,     K.4  Eut,  197,  and  anti,  p.  em.\ 

\^^^y^^Te  the  creditor's  claim  may  either  be  the  ground  of  an  actim  of 
'orC  C<e>f  damages,  or  of  contract  for  a  liquidated  debt,  he  may,  if  be 
V>^«a^Be,  Twaive  the  tort  and  claim  on  the  contract,  and  prove  bjs  debt; 
■^xil  vf  V&«  does  not  do  so,  he  may  proceed  on  his  daim  in  tort  after  ^ 
'^eLivV.T'u.ptcy  of  the  defendant,  and  the  claim  will  not  be  barred 

T\i\is,  where  the  plaintiff'  delivered  to  the  defendant  a  bill  to  receive 
^E^«-^a^^<>l  from  the  acceptor  when  due,  and  the  defendant  wrongfully 
^c^^^scounted  the  bill  and  applied  the  money  to  his  own  purposes,  and 
■^^k_-£teT'wajdfi  becsme  bankrupt ;  it  was  held,  ^at  the  bankruptcy  was  n> 
»ai  to  an  action  of  trover  for  the  bill ;  for  though  the  plaintiff  migfat 
have  waived  the  tort,  and  proved  for  the  exact  sum  received  by  tlie 
defendant,  he  was  not  bound  to  do  so. 

pukw  T.  Norton,  6  Tom  R.  695 ;  Md  tee  Johnscu  t.  SpOler.  DoogL  167 ;  FoMk 
^-.  Suitees,  la  EaBt,  605.    £xjyrte  Dobaom  7  Vin.  Abr.74. 

A  demand,  arising  on  a  breach  of  a  covenant  by  the  bankrupt  to 
ksnild  certain  houses  in  a  given  time,  is  only  for  unliquidated  danugei, 
Band  cannot  be  proved. 

Bsoistei  T.  Soott,  7  Tem  R.  469. 

Nor  can  a  claim  on  a  covenant  that  the  defendant  had  a  good  title  to 
%  frigate  sold  by  him  to  the  plaintiff. 
Rammood  t.  Toulmin,  7  Term  R.  G14.| 

Where  one  Sneaps  was  committed  for  a  contempt  in  non-payment  (J 
;ost8,  which  were  taxed  subsequent  to  his  bankruptcy,  but  tfie  order 
*or  the  taxation  was  made  before  it ;  upon  a  motion  for  his  discharge, 
upon  the  ground  of  the  debt  being  discharged  by  his  certificate,  it  be- 
^me  a  question,  whether  this  was  to  be  considered  as  a  debt  arising  an- 
terior or  posterior  to  the  bankruptcy  ?  It  was  ai^ed  that  all  proceed- 
ings under  an  order  of  conrt  were  to  have  relation  in  point  of  time  to 
that  order ;  end  consequently,  that  as  the  order  was  made  before  the 
bankruptcy,  the  debt  was  to  be  considered  as  having  originated  in  that 
order,  and  ought  to  be  discharged  by  lJ 
ExparU  Sneaps,  41h  March,  17S9. 
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The  Lord  Chancellor  observed,  It  is  generally  trae,  that,  where  several 
distinct  acts  are  necessary  for  the  completion  of  any  business,  the  com- 
pletion refers  to  the  inchoation.  But  the  question  is,  whether  the 
making  an  order  can  be  considered  as  such  inchoation  ?  And  he  said, 
he  thought  it  clearly  could  not;  that  it  might  as  well  be  said,  the 
damages  assessed  in  trespass  are  to  have  reference  to  the  trespass,  which 
they  certainly  have  not,  for  they  have  their  origin  in  the  judgment.  He 
took  it  to  be  clear,  that  in  all  instances  in  the  Court  of  Chancery,  the 
taxation  constitutes  the  demand;  and  as  the  taxation  was  subsequent  to 
the  bankruptcy,  the  debt  is  therefore  so,  and  consequently  he  could  not 
discharge  the  bankrupt 

Where  an  annuity  is  secured  by  a  deed  of  covenant,  the  growing 
payments  are  contingent ;  and  therefore  an  action  may  be  brought,  not- 
witlistanding  the  bankruptcy  and  certificate  of  the  covenantor. 

Cottrell  T.  Hooke,  Dougl.  93.  As  to  covenant  to  pay  rent,  see  Ludford  y.  Barber, 
1  Term  R.  86,  and  Hornby  v.  Houlditch,  there  cited.  ||  But  by  6  6.  4,  c.  16,  §  54,  the 
annuity  creditor  may  prove  for  the  value  of  the  annuity  by  whatever  assurance  the  an- 
nuity 18  secured,  and  whether  there  are  or  are  not  anears  due  at  the  time  of  the  bank- 
ruptcy ;  and  see  1  Deacon,  228;  and  by  $  55,  (see^xw/,  714,)  the  certificate  is  made  a 
discharge  from  all  claims,  either  of  the  annuitant  or  of  the  surety,  in  respect  of  the  an- 
nuity ;  and  see  §  121,  and  anii,  p.  693.|| 

If  a  person  lends  a  trader  stock  in  the  public  funds,  to  be  replaced  as 
stock,  without  naming  any  particular  time  at  which  it  is  to  be  invested ; 
if  the  trader  becomes  bankrupt  before  he  has  been  required  to  replace 
the  stock,  it  is  a  contingent  debt,  and  cannot  be  proved. 

Utterson  v.  Yemon,  3  Term  R.  539,  and  4  Term  R.  570.  Ex  parte  BarUett,  19th 
May,  1792,  S.  P. ;  Co.  Bankrupt  Laws,  245.  jji  Ex  parte  Day,  7  Ves.  301.  Ex  parte 
Alcock,  1  Rose,  523;  1  Ves.  &  B.  176.    ExparU  King,  8  Yes.  334.|| 

{But  where,  upon  a  loan  of  stock,  a  bond  was  given  to  secure  a  re- 
transfer  on  a  certain  day,  and  the  payment  of  dividends  in  the  mean 
time,  and  the  obligor  became  a  bankrupt  qfier  the  day.  Lord  Eldon  ad- 
mitted a  proof  for  the  amount  of  the  dividends  which  became  due  be- 
fore the  bankruptcy,  as  a  debt,  and  for  the  value  of  the  stock  at  the  date 
of  the  commission. 

7  Yes.  J.  301,  Ex  parte  Day.  Such  proof  cannot  be  admitted  unless  the  bond  is  for- 
feited before  the  banicruptcy.  8  Yes.  J.  334,  Ex  parte  King.  And  see  9  Yes.  J.  115, 
Ex  parte  Coming.    1  Johns.  Rep.  375,  Clinton  v.  Hart. 

If  an  overseer  of  the  poor  receive  money,  and  become  bankrupt  be- 
fore the  period  of  accounting,  yet  the  debt  may  be  proved. 

6  Yes.  J.  811,  ExparU  Exleigfa.     Om/ni,  1  Term,  369,  The  King  y.  Eggenton.} 

II  So  also  a  debt  payable  at  a  future  uncertain  period,  as  within  three 
months  after  the  death  of  two  obligors,  or  the  survivor  of  them,  was 
held  contingent,  and  could  not  be  proved. 

Ex  parte  Barker,  9  Yes.  R.  1 10. 

So  also  a  bond  conditioned  to  pay  money  to  the  executors  of  the 
obUgee,  and  interest  on  certain  days,  or  within  twenty  days  next  after 
demand,  when  no  demand  was  made  before  the  bankruptcy. 

Winter  v.  Mousley,  2  Bam.  &  Aid.  803.    Sed  vide  5  Bam.  &  C.  360. 

So  also  money  due  on  a  covenant  to  pay  money  on  demand,  and  no 
demand  made  before  the  commission  issued,  cannot  be  proved. 

Ex  parte  Campbell,  16  Yes.  248 ;  ExparU  Mare,  8  Yes.  335. 

So  also  where  a  warrant  of  attorney  was  given  by  a  debtor  to  confess 
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gainst  him,  but  judgment  not  to  be  entered  up  till  a  con- 

liich  had  not  happened  at  the  time  of  the  bankruptcy ;  aiit^f 

^ment  had  been  entered  immediately,  subject  to  a  defeasance 

xngeucy,  for  then  the  judgment  would  form  a  debitum  in 

*    Planck,  8  Tenn  R.  386.    For  other  instances  of  debts  not  pioTsble  by 
incr  contingent,  see  Oyerseers  of  St.  Martin  y.  Warren,  1  Bam.  &  Aid.  491; 
^bittenbury,  1  Camp.  428;   Bannister  y.  Scott,  6  Term  R.  489 ;  Ex  parte 
add.  R.  124;  and  see  Co.  Bankrupt  Law,  221,  et  uq. 

"w,  by  6  G.  4,  c.  16,  S  56,  it  is  enacted,  "that  if  any  bankrupt 

re  the  issuing  of  the  commission,  have  contracted  any  debt 

xapon  a  contingency  which  shall  not  have  happened  before  the 

"  such  commission,  the  person  with  whom  such  debt  has  been 

may,  if  he  think  fit,  apply  to  the  commissioners  to  set  a  value 

ch  debt ;  and  the  commissioners  are  hereby  required  to  ascertain 

thereof,  and  to  admit  such  person  to  prove  the  amount  so  as- 

d,  and  to  receive  dividends  thereon ;  or  if  such  value  shall  not 

scertained  before  the  contingency  shall  have  happened,  then  such 

may,  after  such  contingency  shall  have  happened,  prove  in  re- 

f  such  debt,  and  receive  dividend  with  the  other  creditors,  not 

^l3ing  any  former  dividends ;  provided  that  such  person  had  not, 

such  debt  was  contracted,  notice  of  any  act  of  bankruptcy  by  such 

pt  committed." 

~CJpon  what  principle  are  debts  merely  contingent  to  be  yalued  by  the  eommis- 
?  The  section  has  been  held  to  apply  to  debts  payable  on  a  oontmgeney  whidi 
ed  before  the  act  took  effect.  1  Mont.  &  Mac.  293.  || 

<^ollateral  undertakings,  if  the  party  engaging  to  secure  the  debt  of 
er,  himself  becomes  bankrupt  before  that  debt  is  payable  by  the 
ipal,  the  creditor  cannot  prove  under  his  Commission. 

op  ▼.  Price,  Dongl.  155 ;  Ex  parte  Adney,  Cowp.  460.    0  The  49  G.  3,  c.  131,  m 

r  affected  these  collateral  andertakings  of  a  bankrupt;  and  although  it  has  been 

ted  that  the  56th  section  of  the  present  statute  will  apply  to  them,  see  Eden's  B. 

j34,  it  is  difficult  to  see  how  they  can  be  considered  as  ^*dd>it  contracted  by  die 

'ft^rupt  payable  on  a  contingrency,**  within  the  language  of  that  section,  at  least  in 

^8  where  the  principal  debtor  has  not  made  default  before  the  bankraptcj  of  the 

^^ty.    It  is  now  fully  settled  that  such  undertakings  must  be  in  writing,  and  ezpiees 

,  consideration  on  the  face  of  them.    Wain  y,  '^^ters,  5  East,  R.  10 ;  Saonden  t. 

alcefield,  4  Bam.  &  Aid.  595.  | 

\\  Thus,  where  the  bankrupt  had  entered  into  a  covenant  that,  in  case 
Ttain  instalments  of  a  debt  should  not  be  duly  paid  to  A  by  a  third 
jLTtYf  he,  the  bankrupt,  would  pay  them  on  demand,  it  was  held  that 
e  bankruptcy  and  certificate  were  no  discharge  of  this  covenant  as  to 
Kiy  instalments  growing  due  after  tlie  bankruptcy,  since  this  liability 
ould  not  be  proved  as  an  annuity  on  a  valuation  under  the  17th  section 
f  49  G.  3,  c.  121 ;  nor  was  it  a  credit  given  to  the  bankrupt  within  the 
9^inth  section  of  that  act. — Qtiasre,  whether  such  a  case  would  be  within 
-tJae  fifty-sixth  section,  suprlL 

Hoffman  y.  Fourdrinier,  5  Maule  &  S.  31 ;  and  see  Ex  parte  Minet,  14  Ves.  1S9 ;  Ex 
jHuie  Gurdom,  15  Yes.  386. 

A  mere  claim  for  unliquidated  damages  for  breach  of  a  contract  to 
accept  and  pay  for  goods,  which  contract  was  not  broken  till  after  the 
bankruptcy  of  the  vendee,  is  not  a  contingent  debt  provable  under 
section. 

Boormanv.  Nash,  9  Bam.  &  C.  145;  and  see  Atwood  v.  Partridgei  4  Sing.  S09.  | 
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Where  a  man  becomes  bail  for  another,  it  is  considered  as  a  contin- 
gent debt ;  and  if  the  bail  commit  an  act  of  bankruptcy  before  the  judg- 
ment, it  cannot  be  proved  under  the  commission. 

Hockley  t.  Meny,  8  Sura.  1043.  ||  See  the  63d  8ection.||  {If  the  bail  is  fixed  before 
the  bankruptcy,  by  the  return  of  turn  ut  inventuB  to  the  ca.  sa.,  the  debt  may  be  proved. 
1  Gain.  688,  Rathbone  y.  Murray.} 

Accordingly,  where  the  defendant,  the  9th  of  May,  1734,  was  bail  on 
a  writ  of  error,  and  on  the  25th  of  October,  1734,  committed  an  act  of 
bankruptcy,  and  after  a  commission  obtained  his  certificate ;  on  the  12th 
November,  1735,  the  judgment  was  affirmed;  and,  in  an  action  of  debt 
upon  the  recognisance,  he  pleaded  his  discharge,  and  that  the  cause  of 
action  arose  before  his  bankruptcy ;  Lord  Hardwicke,  C.  J.,  on  the  trial, 
held,  that  the  defendant  was  not  discharged,  according  to  the  case  of 
TuUy  V.  Sparkes,  for  this  was  but  a  contingent  debt,  for  which  the  plain- 
tiff could  not  come  in  under  the  commission. 

II  Where  a  commission  issued  against  bail  to  the  sheriff,  in  an  action 
by  original  before  the  quarto  die  post  of  the  return  of  the  writ,  the  bond 
was  not  forfeited  at  the  bankruptcy,  and  consequently  was  not  provable; 
but  if  it  issues  after  the  quarto  die  post,  and  the  defendant  has  not  ap- 
peared, it  is  provable,  since  the  bond  is  in  such  case  forfeited  before  the 

bankruptcy. 

Coulson  y.  Hammon,  3  Bam.  &  C.  626;  and  see  1  Burr.  436;  Cowp.  35. 

A  bond  by  a  trading  member  of  parliament,  pursuant  to  4  G.  3,  c.  33, 
was  held  not  provable  when  the  obligor  became  bankrupt  before  judg- 
ment in  the  action  in  which  the  bond  was  obtained ;  for  till  the  judg- 
ment the  debt  was  contingent 

Campbell  t.  Jameson,  1  Bing.  R.  330.  Qu.  Whether  these  two  last  cases  would  now 
lall  within  the  fifty-sixth  section  1|| 

Where  a  man  undertakes  to  pay  a  sum  of  money  for  another,  his 
tmdertaking  alone  will  not  create  a  debt  that  he  can  prove  under  a  com- 
mission ;  and  if  an  act  of  bankruptcy  intervenes  between  the  under- 
taking and  the  actual  payment,  it  can  ne^er  be  proved,  and  the  creditor 
can  only  resort  to  the  bankrupt  personally.  But  if  the  party  engaging 
to  pay  the  debt  of  another  is  taken  in  execution  for  that  debt,  his  impri- 
sonment is  considered  as  a  payment  and  satisfaction  of  the  debt,  suffi- 
cient to  give  him  a  right  to  prove  under  the  commission. 

Taylor  T.  Mills,  Cowp.  535 ;  Crookshank  t.  Thompson,  3  Stra.  1160 ;  3  Wils.  16 ; 
Chilton  T.  Whiffen,  3  Wils.  13;  Young  y.  Hockley,  3  Black.  R.  840;  Heskuyson  y. 
Woodbridge,  Doug^l.  166 ;  Taylor  y.  Mills,  Cowp.  635 ;  Kettier  y.  Raynes,  in  Cane. 
June  13, 1784 ;  Co.  Bankrupt  Laws,  358 ;  Paul  y.  Jones,  1  Term  R.  599. 

{If  A  give  a  warrant  of  attorney  to  B  to  confess  judgment,  with  a 
defeasance  that  judgment  shall  not  be  entered  until  the  happening  of  a 
certain  contingency,  and  become  bankrupt  before  that  contingency  hap- 
pens, B  cannot  prove  under  the  commission,  though  he  enter  up  judg- 
ment after  the  contingency  has  happened,  not  relating  to  a  day  previous 
to  the  bankruptcy.  There  was  no  legal  demand  before  A  became  bank- 
rupt ;  and  the  principle  is,  that  a  mere  contingent  debt  cannot  be  proved 
under  a  commission,  but  if  there  be  a  legal  debt,  though  hable  to  be  de- 
feated afterwards  on  a  contingency,  it  may  be  proved. 

8  Term,  386,  Staines  y.  Planck.} 

This  principle  also  extends  to  the  case  where  one  man  is  bail  for  an- 
other,  it  having  been  determined  that  be  cannot  prove  as  a  creditor 
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LZK^rK^moer  a  commissioa  against  the  principal,  till  he  has  paid  the  debt  Ibi 
^^m^^  taich  he  became  answerable ;  and  ttuit  if  the  act  of  bankraptc;  mm 
K:^m~m  jtted  by  the  principal  is  prior  to  the  bail's  baving  paid  the  debt,  bt 
r'~y^fcnnot  prove  it  luider  the  commisaon. 
C3oddBTd  T.  Vanderheydeu,  3  Wila.  363. 
-CMoney  paid  by  one  partner  to  another,  before  the  bankruptcy  of  ihi 
ft.^SM.'^'t^r,  for  the  purpose  of  being  paid  over  as  his  shareof  adebt  toajoin 
«:s:*-^«litor,  may,  if  not  so  applied,  be  proved  as  a  debt  imder  the  commis 
^^"mori,  though  the  solvent  partner  did  not  pay  the  debt  to  the  joint  credito 
"tt:.!!!   after  the  bankruptcy ;  for  when  the  money  could  not  be  applied  i. 
^3. 1  i-ected,  it  became  money  (a)  received  for  his  use.   But  he  cannot  provi 
~C:Xx^  bankrupt's  proportion  of  the  joint  debt,  as  he  paid  it  after  the  bank 
"■r-iiptcy,  and  stood,  with  regard  to  it,  in  the  situation  of  a  surety. 

X  Eaat,  SO,  Wright  t.  Haatei ;  5  Ves.  793,  S.  C.    (a)  See  t  JolmB.  Rep.  37,  Hutt 
-^r-   Speyer.} 

But  the  hardship  of  not  admitting  a  surety  to  prove  a  debt  which  b 

"5pays  subsequent  to  the  commission,  is  in  some  measure  relieved  whe 

-rtie  original  creditor  has  made  his  proof  before  he  calls  upon  the  surer 

■for  payment ;  because  the  surety  is  holden  to  have  an  equitable  right  t 

^^and  in  the  place  of  the  original  creditor,  and  receive  dividends  upo 

l:iis  proof. 

Ex  parte  Atkinson,  Baker,  and  Darling,  in  re  Brigham,  28th  Jnlj,  1793 ;  Co.  Bui 
Tiipt  Laws,  264.  {And  he  may  compel  the  creditor  to  pro™  for  that  purpose.  S«  c 
this  subject,  3  Vei.  J.  343,  Ex  parU  Torner;  6Ves,  J.  285,  Ex  parte  HiOhcwi 
lb.  646,  ExparU  Leeie;  lb.  734,  Wright  t.  Simpeon;  10  Ve*.  J.409,  £x;KirfcRiid 
forth  ;  13  Vea.  J.  435,  Paley  t.  Field,  and  Philips  t.  Smith,  cited,  10  Ves,  J.  lllf 
II  And  now,  by  the  6  G.  4,  c  16,  §  52,  (which  re-enacts  the  proviso 
of  49  G.  3,  c.  121,  §  8,)  it  is  enacted, "  that  any  person  who,  at  theissi 
iug  the  commission,  shall  be  surety  or  liable  for  any  debt  of  the  banl 
rupt,  or  bail/or  the  bankrupt,  either  to  the  sheriff  or  to  the  actim,(i 
if  he  shall  have  paid  the  debt,  or  any  part  thereof,  in  dischai^  of  li 
whole  debt,  (although  he  may  have  paid  the  same  after  the  cotmnissio 
issued,]  if  the  creditor  shall  have  proved  his  debt  under  the  cnminissioi 
shall  be  entitled  to  stand  in  the  place  of  such  creditor,  as  to  the  divideod 
and  all  other  rights  under  the  said  conomission  which  such  creditor  po 
sessed  or  would  be  entitled  to  in  respect  of  such  proof;  or  if  the  creditt 
shall  not  have  proved  under  the  commission,  such  surety,  or  peiso 
liable,  or  bail,  shall  be  entitled  to  prove  his  demand  in  respect  of  sue 
payment,  as  a  debt  under  the  commission,  not  disturbing  the  fonn( 
dividends,  and  may  receive  dividends  with  the  other  creditors,  althoug 
he  may  have  become  surety,  liable,  or  bail  as  aforesaid,  after  an  act  < 
bankruptcy  committed  by  such  bankrupt ;  provided  that  such  perso 
had  not,  when  he  became  such  surety  or  bail,  or  so  liable  as  aforesaii 
notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed." 
(5)ThiBiaiiew. 

It  had  been  holden,  that  neither  bail  to  the  sheriff  nor  bail  abos 
were  within  the  operation  of  49  G.  3,  c.  121,  §  8,  and,  consequenil; 
such  bail  paying  the  debt  and  costs  subsequent  to  Uie  commisaon  wei 
entitled  to  recover  the  amount  from  the  bankrupt,  notwithstanding  b 
certificate ;  but  they  are  both  expressly  included  in  the  above  enw 
ment 
Hbwmt.  Hott.6Tiiuit.339i  NewingtoiiT.  Keeyg,  4  Ban.  &  Aid.  493. 
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A  person  purchasing  the  debt  of  one  entitled  to  prove  may  prove  in 
his  place  under  the  statute. 

Ex  parte  Lloyd,  1  Rose,  4. 

Where  two  partners,  on  dissolving  partnership  with  a  third,  assigned 
over  to  him  all  the  effects,  and  took  from  him  a  covenant  to  pay  all  the 
debts  and  indemnify  the  two  against  them ;  and  the  continuing  partner 
becoming  bankrupt,  the  others  were  obliged  to  pay  some  of  the  partner- 
ship debts  after  the  bankruptcy,  it  was  held  that  they  might  prove  under 
the  commission,  as  "persons  liable,"  within  the  49  G.  3,  c.  121 ;  for 
though  the  partners  were  all  jointly  liable  to  the  creditors  at  law,  yet  in 
equity  the  continuing  partner  was  solely  liable,  and  the  others  were  his 
sureties. 

Wood  Y.  Dodgson,  2  Maule  &  S.  195. 

Where  a  party  accepted  a  bill  as  security  for  another,  after  which  a 
commission  issued  against  such  other  person,  which  was  superseded, 
and  the  acceptor  then  accepted  a  second  bill  for  the  amount  of  the 
former,  with  the  addition  of  interest  and  stamp,  and  a  subsequent  com- 
mission issued,  after  which  the  second  bill  was  paid,  it  was  held,  that 
the  second  bill  was  only  a  continuation  of  the  original  suretiship,  and 
consequently  within  the  statute.  Had  it  been  a  new  suretiship,  the 
debt  could  not  have  been  proved,  since  it  was  contracted  after  a  com- 
mission issued  and  superseded,  which,  by  the  49  G.  3,  is  declared  notice 
of  the  bankrupt's  insolvency. — Note,  The  words  in  the  present  act  are 
merely  "  notice  of  an  act  of  bankruptcy  by  such  bankrupt  conmiitted." 

Stedman  v.  Martinnant,  13  East,  437. 

The  statute  only  applies  to  cases  of  a  payment  of  the  whole  debtf  or 
of  a  part  in  discharge  of  the  whole^  and  not  to  a  payment  of  a  part  in 
discharge  of  the  personal  liability  of  the  surety, 

Sootten  ▼.  Soatten,  5  Barn.  &  A.  852. 

A  surety  in  a  bond  to  the  crown  conditioned  for  the  bankrupt's  ac- 
counting, as  a  subdistributor  of  stamps,  for  aU  stamped  vellum,  &c., 
received  by  him,  is  within  the  statute ;  and  having,  after  the  bankrupt 
had  obtained  his  certificate^  paid  a  sum  of  money  to  the  crown  on  the 
bond,  may  prove  it  under  the  commission. 

Westeott  T.  Hodges,  5  Bam.  &  A.  13. 

In  order  to  make  a  case  of  suretiship  within  the  statute,  the  debt  of 
the  bankrupt  must  be  a  debt  actually  due  at  the  time  of  the  commis- 
sioHy  and  not  growing  due  afterwards :  therefore  where  A  was  surety 
for  B  that  he  should  perform  certain  articles  of  agreement,  by  which  an 
annual  rent  was  payable  by  B,  and  rent  became  due  under  the  agree- 
ment after  the  bankruptcy  of  B,  which  was  paid  by  A,  it  was  held  that 
this  payment  was  not  a  debt  provable  by  A  within  the  statute,  and  con- 
sequently the  certificate  was  no  bar  to  his  suing  the  bankrupt  fot  the 
money. 

M'DoQgall  ▼.  Paton,  8  Taunt.  584;  and  see  Welsh  y.  Welsh,  3  Barn.  &  A.  187; 
Sx  parU  Serjeant,  3  Olyn  &  J.  23 ;  Tuck  v.  Fyson,  6  Bing.  330.  Qu.  Whether  this 
case  woald  now  be  affected  by  the  56th  section  of  the  6  6.  4,  c.  1 6,  which  enables  oon- 
tingent  debts  to  be  proved  on  a  valuation.     See  1  Deacon,  p.  295,  noiA, 

With  respect  to  the  extent  of  the  surety's  proof,  it  is  settled,  that 
where  the  creditor  has  a  distinct  debt  beyond  that  for  which  the  surety 
is  liable,  the  surety  is  entitled  to  the  dividend  on  the  debt  for  which  he 
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ty,  though  this  diminishes  the  creditor's  dividends  on  his  dis- 

^«  Brooke,  2  Rose,  334 ;  Sed  vide  Ex  parte  Tuner,  3  Yes.  343 ;  Ex  parte 

'    ,  10  Yes.  409 ;  Paley  v.  Field,  13  Yes.  435. 

ty  in  an  annuity  deed  was  held  not  within  the  provisions  of 
121 ;  but  the  55th  section  of  the  6  G.  4,jC  16,  has  provided 


Welsh,  4  Manle  U  S.  332 ;  Flanagan  t.  Waikins,  3  Bam.  &  A.  186. 

5, "  it  shall  not  be  lawful  for  any  person  entitled  to  any  annuity 

any  bankrupt  to  sue  any  person  who  may  be  collateral  surety 

me,  until  such  annuitant  shall  have  proved  under  the  commis- 

he  value  of  such  annuity ,  and  for  the  arrears  thereof;  and  if 

ty,  after  such  proof,  pay  the  amount  proved  as  aforesaid,  he 

tiereby  discharged  from  all  claims  in  respect  of  such  annuity ; 

ch  surety  shall  not  (before  any  payment  of  the  said  annuity 

nt  to  the  bankruptcy  shall  have  become  due)  pay  the  sum  so 

s  aforesaid,  he  may  be  sued  for  the  accruing  payments,  until 

uitant  shall  have  paid  or  satisfied  the  amount  so  proved,  with 

hereon  at  the  rate  of  four  per  cent,  per  annum,  from  the  time 

of  such  proof  and  of  the  amount  thereof  being  given  to  such 

and  after  such  payment  or  satisfaction  such  surety  shall  stand 

ace  of  such  annuitant,  in  respect  of  such  proof  as  aforesaid,  to 

unt  so  paid  or  satisfied  as  aforesaid  by  such  surety ;  and  the 

«  of  the  bankrupt  shall  be  a  discharge  to  him  from  all  claims 

nnuitant  or  of  such  surety,  in  respect  of  such  annuity ;  provided 

surety  shall  be  entitled  to  credit  in  account  with  such  annuitant 

<lividends  received  by  such  annuitant  under  the  commission, 

ch  surety  shall  have  fully  paid  or  satisfied  the  amount  so  proved 

aid. 

eacon,  232;  and  see  anU^  p.  693. 

^  the  contingency,  upon  which  money  is  made  payuble  to  a 
the  bankruptcy  or  insolvency  of  the  husband^  such  debt  can- 
oroved  under  the  commission,  ||  since  such  debt  is  not  only  con- 
l^ut  also  a  fraud  upon  the  bankrupt  laws.|| 

^^  Hill,  Co.  Bankrupt  Laws,  290.    Ex  parte  Cooke,  8  Yes.  353 ;  Higio- 

Holme,  19  Yes.  88.    In  re  Murphy,  1  Scho.  &  Lef.  44.    But  the  wife's  own 

ly  be  settled  on  the  husband  until  he  fails,  and  then  to  her  separate  ass. 

.  Savage,  2  Stra.  947.    I  In  re  Meagher,  1  Scho.  k,  Lef.  179.    Ex  pnit 

Yes.  598.    Ex  parte  Young,  3  Madd.  124.0 

fa  it  be  established  agreeably  to  the  general  rule,  (a)  that  a  wife 

come  in  as  a  creditor  on  a  mere  contingent  provision,  yet  if  the 

go  into  equity  to  enforce  the  performance  of  a  trust,  as  they  re- 

ity,  they  shall  be  obliged  to  do  equity,  and  secure  the  settlemoit 

One  Blanchard,  a  cabinet-maker,  married  the  sister  of  Callifoid, 

300/.  portion  secured  by  land.  Blanchard,  on  his  marriage,  gave 

leave  his  intended  wife,  if  she  survived  ^im,  500/.  or  a  third  of 

at  her  election.    Blanchard  became  a  bankrupt    A  bill  was 

-j^y  the  assignees  to  have  the  500/.  raised  by  a  sale,  and  decreed 

^r-l  y ;  but  with  this,  that  the  wife  should  come  in  as  a  creditor 

^00/.  bond,  and  what  should  be  paid  in  respect  thereof  sbouU 

e  at  interest,  and  received  by  the  creditors,  during  the  life  of 
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the  husband ;  and  if  the  wife  survived,  then  the  money  should  be  paid 

to  her. 

(a)  ExporU  Csswell,  9  P.  Wms.  497.  E^  parte  Jefferies,  Yin.  ^r.  tit.  Crediior  and 
Brnikmjti^ipl.  7.  Ex  parte  King,  Day.  254.  Ex  parte  Smith,  Ex  parte  Brown,  Co. 
Bankrupt  Laws,  367,  271 ;  Holland  ▼.  Caliiford,  9  Vem.  CG2. 

A  debt  contracted  subsequent  to  the  bankruptcy,  though  the  creditor 
have  no  notice  of  it,  cannot  be  proved. 

3  Vem.  94 ;  g  3  Bob.  and  Poll.  l.|  {And  though  it  is  contracted  before  the  date  of 
the  commission.  8  Bos.  &  Pull.  1,  Bamford  y.  Bnrrell.  lb.  8,  n.,  Goddard  y.  Vander- 
heyden ;  3  Wils.  263,  S.  C.} 

II  But  now,  by  §  47  of  6  G.  4,  o.  16,  (re-enacting  46  G.  3,  c.  135,  §  2,) 
every  person  with  whom  a  bankrupt  has  bond  fide  contracted  any  debt 
or  demand  before  the  issuing  the  commission,  shall,  notwithstanding  a 
prior  act  of  bankruptcy,  be  admitted  to  prove ;  provided  such  person 
had  no  notice  at  the  time  of  contracting  such  debt  of  any  act  of  bank- 
ruptcy committed  by  such  bankrupt 

A  party  whose  debt  is  contracted  before  the  act  of  bankruptcy  on 
which  the  commiasian  issues,  may  prove,  notwithstandmg  a  prior  act 
of  bankruptcy  of  which  he  has  notice. 

Ex  parte  Bowness,  3  Made  &  S.  479.|| 

A  debt  made  void  by  statute  ought  not  to  be  permitted  to  be  proved, 
as  a  debt  on  a  usurious  contract ;  and  though  the  rule  of  the  Court  of 
Chancery  is,  upon  a  bill  to*  be  relieved  against  demands  of  usurious  in- 
terest, not  to  make  void  the  whole  debt,  but  to  make  the  party  pay  what 
is  really  due ;  in  a  commission  of  bankruptcy  the  assignees  have  a  right 
to  insist  that  the  whole  is  void,  as  an  usurious  contract  And  unless  the 
assignees  and  creditors  submit  to  pay  what  is  really  due,  the  Lord  Chan- 
cellor has  not  power  to  order  it,  and  applications  of  this  nature  have 
been  frequently  refused. 

Ex  parte  Skip,  8  Ves.  489.    |  Ex  parte  Scriviner,  3  Yes.  &  B.  14.1 

A  gave  a  note  of  hand,  without  consideration,  payable  to  B  two 
montl^  from  the  date,  for  100/. ;  B  endorsed  it  over  to  C,  allowing  a  dis- 
count of  a  guinea  and  a  half,  being  at  the  rate  of  9/.  per  cent  When  the 
note  became  due,  C  took  a  joint  bond  from  the  drawer  and  endorser  for 
the  100/.,  though  he  paid  only  98/.  8^.  Qd.  The  commissioners  had  ad- 
mitted him  as  a  creditor  under  a  commission  against  the  drawer ;  but, 
finding  out  this  fact  afterwards,  they^  ordered  his  dividend  to  be  stopped. 
The  JLord  Chancellor,  upon  his  petition,  would  not  direct  him  to  be  ad- 
mitted to  his  dividend,  but  ordered  an  issue  at  law  to  try  whether  the 
bond  was  usurious. 

£a?jMr<e  Thompson,  1  Atk.  135.  |  As  to  what  traDsaetions  are  usurious,  and  what 
Me  not,  see  tit.  UwryJ^ 

But  whatever  were  the  event  of  the  issue  directed  by  the  court  in 
this  case,  it  should  seem,  if  the  contract  was  originally  usurious,  the 
note  is  void,  and  cannot  be  proved  even  in  the  hands  of  an  innocent 
endorsee ;  for,  upon  an  action  brought  on  t/,  the  defendant's  plea  of 
usury  would  be  a  complete  bar.  {a) 

Lowe  y.  Waller,  Dougr].  716.  ||  (a)  But  by  the  68  6. 3,  c.  93,  no  bill  or  note,  ihougrh 
dfawn  for  an  usurious  eonsideration,  shall  be  yoid  in  the  hands  of  an  endorsee  lor 
yaloable  consideration,  who  has  no  notice  of  the  usury.) 

II A  debt  founded  on  an  illegal  contract  cannot  be  proved.  ||  [Thus  a 
debt  on  goods  sold  to  be  sent  to  India,  contrary  to  the  statute,  cannot 
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sinless  it  appears  tfaat  the  vendor  did  not  know  of  their  des- 
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oggeridge,  Co.  B.  L.  303 ;  and  see  Ex  parte  Daniels,  14  Yes.  191. 
ker  act  ostensibly  as  broker,  where  he  is  in  fact  a  principal, 
<liilent,  and  he  cannot  prove  a  debt  aiding  out  of  such  a 
But  a  London  broker  may  prove  for  bona  fide  debts  due 
n  transactions  in  which  he  appeared  as  principal,  notwith- 
lond  and  oath  not  to  deal  o^  his  own  account;  for  there  is 
t:atutory  prohibition  against  so  dealing. 
Bter,  1  Men?.  R.  174;  2  Rose,' 245. 

"vanced  on  an  illegal  contract  cannot  be  proved.  Thus,  if 
sA  partners  engage  with  A  B  in  illegal  assurances,  and  ad- 
Tship  moneys  to  A  B  on  account  of  them,  and  the  partner 
E^  xving  partners  (though  innocent  of  the  transaction)  cannot 
:i:rK:Loney  as  a  debt  against  the  estate  of  A  B  who  has  become 


IS.,  1  Maale  &  S.  751.    A  seller  abroad  of  contraband  goods  is  entitled  to 
^  participated  in  smuggling  them  into  this  country.    S  Glyn  &  J.  887. 
1  contracts,  see  fiirther,  anUj  tit  Astumpnt, 

consideration  of  a  contract  is  partly  legal  and  partly 
^h  the  security  is  void,  yet,  if  the  transactions  can  be 
much  of  the  debt  as  is  legal  may  be  proved. 

tJier,  3  Yes.  373.    ExparU  Bulmer,  13  Yes.  314 ;  Grey  y.  Fowler,  1 H. 
vide  Scott  ▼.  Gillmore,  3  Taunt  226. 

LTred  by  the  statute  of  limitations  cannot  be  proved, 
^wdney,  15  Yes.  498. 
fbt  on  insufficient  consideration, 
ator,  1  Bro.  C.  C.  267. 

►luntary  bond  may  be  proved,  to  be  payable  only  out  of  the 


Lef.  228. 

^l3ond  given  for  arrears  of  a  voluntary  bond,  is  a  bond  for  good 

:ion. 

.  Lock,  9  Yes.  612.) 

3  of  del)ts  uncertain  in  point  of  liquidation,  as  between  two 
in  balancing  accounts,  the  matter  rests  upon  a  daim,  to 
the  sum  that  was  due  at  the  time  of  the  bankruptcy.   So  where 
r  cannot  ascertain  his  debt  with  certainty  sufficient  to  enable 
-^7«7ear  to  it,  or  is  not  able  in  other  respects  satisfactorily  to  sub- 
it  ;  or  where  the  agent  of  a  creditor  cannot  produce  his  author- 
many  other  cases  where  there  appears  a  probable  foundation 
and,  though  not  sufficiently  made  out,  it  is  usual  for  the  com- 
TS  to  suffer  a  claim  to  be  entered;  but  that  will  not  entitle  the 
a.  dividend,  which  he  cannot  receive  without  completely  prov- 
debt.     If  a  claim  is  not  substantiated  in  reasonable  time,  the 
ioners  may  strike  it  out,  and  they  generally  do  so  before  a  divi- 
^eclared,  unless  sufficient  reason  is  offered  to  them  for  prolonging 
but  the  creditor  is  notwithstanding  afterwards  at  Uberty-to 
s  debt  and  receive  his  share  upon  any  future  dividends.     How- 
such  cases  where  there  has  not  been  gross  laches,  the  Lord 
llor  will  make  an  order  that  such  creditor  shall  be  paid  his  pro- 
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(F)  Bankrupt's  Estate  vesting  in  Commissioners  and  Assignees. 

portion  of  the  dividend  out  of  the  money  in  the  hands  of  the  assignees, 
upon  condition  that  it  does  not  break  in  upon  any  former  dividend. 
3  Wils.  271 ;  Co.  Bankrupt  Laws,  319.]     ||  See  Deacon,  ch.  9,  $  36.|| 

II  Before  the  late  act,  where  a  debt  was  improperly  proved,  it  was 
necessary  to  petition  the  Chancellor,  the  commissioners  having  no  power 
to  expunge  it.  But  by  the  sixtieth  section,  whenever  it  shall  appear  to 
the  assignees,  or  to  two  or  more  creditors,  each  having  proved  a  debt  of 
20/,  or  upwards,  that  a  debt  proved  is  not  justly  due  in  whole  or  in 
part,  they  may  apply  to  the  commissioners  to  have  it  expunged.  The 
commissioners  are  empowered  to  summon  the  person  having  proved, 
togetlier  with  any  one  else  whose  evidence  is  material,  and  may  upon 
the  evidence  expunge  it  in  whole  or  in  part.  Power  is  reserved  to 
apply  in  the  first  instance  to  the  Lord  Chancellor,  or  by  way  of  appeal. 

By  the  6  G.  4,  c.  16,  §  99,  it  is  enacted,  "that  any  bankrupt  or  other 
person  who  shall  in  any  examination  before  the  commissioners,  or  in 
any  affidavit  or  deposition  authorized  or  directed  by  the  present  or  any 
act  hereby  repealed,  wilfully  and  corruptly  swear  falsely,  being  con- 
victed thereof,  shall  suffer  the  pains  and  penalties  in  force  against  wilful 
and  corrupt  perjury,  and  where  any  oath  is  hereby  directed  or  required 
to  be  taken  or  administered,  or  affidavit  to  be  made  by  or  to  any  party, 
such  party,  if  a  Quaker,  shall  or  may  make  solemn  affirmation,  and  such 
Quaker  shall  incur  such  danger  or  penalty  for  refusing  to  make  such 
solenui  affirmation  in  such  matters,  when  thereto  required,  as  is  hereby 
provided  against  persons  refusing  to  be  sworn,  and  all  Quakers  who 
shall,  in  any  such  affirmation,  knowingly  and  wilfully  affirm  falsely, 
shall  suffer  the  same  penalties  as  are  provided  against  persons  guilty  of 
wilful  and  corrupt  perjury,  and  all  persons  before  whom  oaths  or  affi- 
davits are  hereby  directed  to  be  made,  are  respectively  empowered  to 
administer  the  same,  and  also  such  solemn  affirmation  as  aforesaid." 

Where  a  creditor  agrees  to  take  a  composition  payable  by  instalments, 
and  the  debtor  becomes  bankrupt,  one  instalment  having  been  paid,  and . 
one  remaining  due  and  unpaid,  the  creditor  may  retain  the  instalment 
paid,  and  prove  for  the  residue  of  the  original  debt.  But  where  there 
has  been  no  default  whatever  before  the  bankruptcy,  as  where  two 
instalments  have  been  paid  and  before  the  third  becomes  due  the  bank- 
ruptcy mtervenes,  there  the  proof  can  only  be  for  the  outstanding 

instalment. 

Ex  parte  Bennett,  2  Atk.  K.  537;  Ex  parte  Vere,  1  Rose,  281;  Ex  parte  Richardson, 
14  Yes.  184;  Ex  parte  Peele,  1  Rose,  435;  and  see  1  Deacon,  298.|| 

(F)  Of  the  Bankrupt's  Estate  and  Effects,  to  which  the  Commissioners  or  Assignees 
are  entitled,  when  it  shall  be  said  to  be  rested  in  them ;  and  herein  of  fraodulent 
Dispositions  by  the  Bankrupt. 

II  Br  6  G.  4,  c.  16,  §  12,  (in  lieu  of  13  Eliz.  c.  7,  §  2,)  the  Lord  Chan- 
cellor shall  have  power  upon  petition  in  writing  against  any  trader 
having  committed  any  act  of  bankruptcy,  by  any  creditor  of  such  trader 
by  commission  under  the  great  seal,  to  appoint  such  persons  as  to  him 
shall  seem  fit,  who  shall  have  full  power  and  authority  to  take  such 
order  and  direction  with  the  body  of  such  bankrupt  as  thereinafter  men- 
tioned, as  also  with  all  his  lands,  tenements,  and  hereditaments,  both 
-writhin  the  realm  and  abroad,  as  well  copy  or  customaryhold  as  free- 
hold, which  he  shall  have  in  hds  own  right  before  he  became  bankrupt, 
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■*^ — '  with  all  such  interest  in  any  such  lands,  &c,  as  such  banbvpt 
K-  ^awfully  depart  with  all,  and  with  all  his  money,  fees,  offices,  an- 
-  ^^r  goods,  chattels,  wares,  merchandise,  and  debts  wheresoever 
^^anay  be  found,  and  to  make  sale  thereof,  or  otherwise  order  ibe 
for  satisfaction  and  payment  of  the  creditors  of  the  said  bank- 

i.«:a  by  §  63,  (in  place  of  1  Jac  1,  C  15,  §  13,  5  G.  8,  c  30,  §  26,) 
^  anmissioners  shall  assign  to  the  assignees  for  the  benefit  of  the  cie- 
B  9.  all  the  preseut  and  future  personal  estate  of  such  bankrupt, 
^^ssoever  found ;  and  all  property  which  he  may  purchase,  or  which 
3r-«Tert,  descend,  be  devised  or  bequeathed,  or  come  to  him  befon 
k.  ^mii  have  obtained  his  certificate ;  and  the  commissioners  shall  also 
Kra.  as  aforesaid  all  debts  due  or  to  be  due  to  the  bankrupt,  and  sucli 
'■ra.nient  shall  vest  the  property  in  such  debts  in  such  assigneeaa! 
«is  if  the  assurance  whereby  they  are  secured  had  been  made  It 
assignees ;  and  aiter  such  assignment,  neither  the  bankrupt  noi 

"person  claiming  through  or  under  him  shall  have  power  to  recovei 
^\ea8e  the  same,  neither  shall  the  same  be  attached  as  the  debt  of  ibi 
kcf  upt,  according  to  the  custom  of  London  or  otherwise,  but  sucl 
.^nees  shall  have  like  remedy  to  recovei  the  same  as  the  bsjikrup 
gVit  have  had  if  he  had  not  been  bankrupt. 

^nd  by  the  64th  section,  (in  lieu  of  13  EUz.  c.  7,  §  11 ;  5G.  2,c.  « 
i-6,)  the  commissioners  shall  by  deed  indented  and  enrolled  in  any  o 
s  majesty's  courts  of  record  convey  to  the 'assignees  for  the  benefit  o 
e  crfiiitors,  all  lands,  &c"  except  copy  or  customaryhold  in  Englanc 
Gotland,  Ireland,  or  in  any  of  the  dominions,  plantations,  or  colonic 
slonging  to  his  majesty,*  to'which  any  bankrupt  is  entitled  in  any  o 
&ch  lands,  &c.,  and  of  which  he  might,  according  to  the  laws  of  tb 
sveral  countries,  dominions,  plantations,  or  colonies,  have  disposed,  od 
11  such  lands,  &c.  as  he  shall  purchase,  or  shall  descend,  be  devised,  n 
ert  to,  or  come  to  him  before  he  shall  have  obtained  his  certificate,  an 
lU  deeds,  papers,  and  writings  respecting  the  same,  and  every  such  dec 
hall  be  valid  against  the  bankrupt,  and  against  all  persons  daimin 
mder  him :  *  Provided  that  where  according  to  the  laws  of  any  sue 
ilantations  or  colony  such  deed  would  require  registration,  enrolment,  ( 
ecording,  the  same  shall  be  registered,  enrolled,  or  recorded,  accordii 
o  the  laws  of  such  plantation  or  colony ;  and  no  such  deed  shall  inral 
late  the  title  of  any  purchaser  for  valuable  consideration  prior  to  sm 
'egistration,  enrolment,  or  recording,  without  notice  that  the  comnussid 
las  issued." 

0  The  olaasaa  between  *  *  an  new.  A*  to  copyholds,  see  pcaf,  p.  73I.|  Hi*  can 
Dent  opeiaiea  not  bj  relation  to  the  dale  m  as  to  paes  an  estate  ab  inUio.  Ptaj 
3owes,  VenU360;  S^T.  Jonea,  196,  S.C;  Caith.  178,  S.C.  [  Nor  does  it opoi 
>j  tela^on  to  the  act  of  baokniptc^,  so  aa  to  Test  the  freehold  in  the  Bssig^neea  (nxa  iti 
me ;  it  remains  in  the  bankrupt  till  the  conTsjance.  Doe  t.  Mitcbell,  S  Manle  k 
146;  and  aee  Balnbiidge  t.  Pinhon,  Back,  13&.|  [Aa  to  future  nal  eataies  tb« 
Dust  be  a  new  bargain  and  sale.  Ex  parte  Proadfoot,  I  Atk.  353.]  |  Carlton  t.  Lett 
«ii,  3  Menv.  R.  667.  JHler  of  personal  estate.  Kitchen  t.  Bartich,  7  But,  63;  tit 
r,  Adamson,  3  Bam.  ft  A.  S4S.[| 

And  by  the  65th  section,  (in  place  of  21  Jac  1,  c  19,  §  12,)  the  coi 
uissioners,  by  deed  indented  and  enrolled  as  aforesaid,  shall  make  sa 
'or  the  benefit  of  the  creditors  of  any  lands,  &c,  situate  either  in  En 
and  or  Ireland,  whereof  the  bankrupt  is  seised  of  any  estate  tail  in  pa 
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session,  reversion,  or  remainder,  and  whereof  no  reversion  or  remainder 
is  in  the  crown,  the  gift  or  provision  of  the  cro^n,  and  every  such  deed 
shall  be  good  against  the  said  bankrupt,  and  the  issue  of  his  body,  and 
against  all  persons  claiming  under  him  after  he  became  bankrupt,  and 
against  all  persons  whom  the  said  bankrupt  by  fine,  common  recovery, 
or  any  other  means,  might  cut  off  or  debar  from  any  remainder,  rever- 
sion, or  other  interest,  in  or  out  of  any  of  the  said  lands,  &c 

And  by  the  66th  section,  (in  lieu  of  5  6.  2,  c.  30,  §  66y  and  3  G.  4,  c.  81, 
§  5,)  the  Lord  Chancellor  may  upon  petition  order  any  conveyance  or 
assignment  either  of  the  real  or  personal  estate  of  the  bankrupt,  made 
either  to  assignees  appointed  by  the  commissioners  or  chosen  by  the 
creditors,  and  any  enrolment  thereof,  to  be  vacated ;  provided  that  no 
title  of  any  purchaser  under  any  conveyance  prior  to  such  order  be 
thereby  affected,  and  that  no  estate  previously  barred  be  thereby  re- 
vived ;  and  the  Lord  Chancellor  may  order  the  commissioners  to  execute 
a  new  assignment  or  assignments  of  the  debts  and  effects  unreceived 
and  not  disposed  of  by  the  then  assignee  or  assignees,  to  any  other  per- 
son or  persons,  to  be  chosen  by  the  creditors  as  aforesaid,  or  to  execute 
a  new  convejrance  of  the  real  estate  imsold  or  not  conveyed  to  such  per- 
son or  persons,  abd  in  such  manner,  as  the  Lord  Chancellor  shall  direct; 
and  if  such  new  assignment  shall  be  ordered,  the  debts  and  personal 
estate  of  the  bankrupt  shall  be  thereby  invested  in  such  new  assignees, 
and  it  shall  be  lawful  for  them  to  sue  for  the  same,  and  to  discharge  any 
action  or  suit,  or  to  give  any  acquittance  for  such  debts  as  effectually  as 
the  former  assignees  might  have  done ;  and  the  commissioners  shall  in 
the  two  London  Gazettes  next  after  the  removal  of  such  assignee  or 
assignees,  and  such  new  appointment  as  aforesaid,  cause  advertisements 
to  be  inserted  giving  notice  of  such  removal  and  appointment,  and 
directing  persons  indebted  to  the  bankrupt's  estate  not  to  pay  any  debts 
to  the  assignee  or  assignees  so  removed ;  and  if  such  new  conveyance 
as  aforesaid  shall  be  ordered  as  aforesaid,  it  shall  be  valid  without  any 
conveyance  from  any  former  assignee  or  assignees,  or  his  or  their  heir 
or  assigns,  provided  that  the  order  so  made  for  vacating  any  bargain  and 
sale  be  enrolled ;  and  any  bargain  and  sale  to  be  executed  in  pursuance 
thereof  shall  be  enrolled  in  the  same  court  as  the  first  bargain  and  sale 
of  the  same  estate  was  enroUed|| 

In  the  construction  of  the  former  statutes  the  following  opinions  have 
been  holden. 

If  a  lessor  covenants  with  his  lessee  to  renew  his  lease,  and  the  lesbee 
becomes  a  bankrupt,  the  commissioners  cannot  assign  this  covenant 

Chan.  Ca.  71 ;  3  Vern.  97,  S.  C.  dted. 

The  commissioners  may  sell  an  equity  of  redemptioxL 

Chan,  Ca.  71 ;  3  Vern.  91. 

If  a  man  commits  an  act  of  bankruptcy,  and  after  continues  in  posses- 
sion of  his  lands  four  years,  and  then  sells,  and  after  commits  another 
act  of  bankruptcy,  and  two  years  after  a  conmiission  is  taken  out,  &c., 
'this  sale  shall  stand,  for  the  act  of  bankruptcy  by  which  the  sale  is  to 
be  avoided  must  be  doj^e  within  five  years,  (a)  before  the  commission 
sued  out. 

3  Ley.  13, 14;  Keb.  11, 13, 733;  3  Sid.  69, 114, 176.    Vide  Salk.  109.    |  (a)Now 
12  months,  6  6. 4,  c.  16,  $  86.| 
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,  — ^^^  5  liaving  committed  an  act  of  bankruptcy,  keeps  on  his  trade,  ami 

7*r  ~!V  ^sais  after  binds  his  son  apprentice  with  a  goldsmith,  aod  payi 
^^  ^^  ^"^-im  130/.,  being  the  usual  sum  in  such  cases,  and  two  years  aftei 
?"/^^~*'*^^T».amission  is-laken  out  against  A;  this  money  is  not  asagnable  b] 
^^^  *^^i>tninis3ioners,  being  paid  so  long  before  the  commission,  and  with 
**'*^^    «».-iriy  fraud. 

^     »—«»-».  69 1  Skin.  23,  pi.  33. 
^-^^  bankrupt  having  an  estate  in  right  of  his  wife,  settled  to  himsetl 
Wfe,  with  other  intervening  uses,  remainder  to  himself  in  fee,  will 
'■«-»~^/-er  to  change  the  uses;  it  was  holden,  that  the  remainder  in  fei 
~  ^s.t.ed  in  the  assignees,  and  his  power  of  revocation  was  gone. 
3^o«t  71. 
*~I!*lie  commissioners  may  assign  lands  in  fee  when  the  bankrupt  owe 
3^.    debt  by  statute,  if  the  statute  is  not  sued  and  executed  before  the  bank 
cr— xiptcy.     And  the  assignment  shall  prevail  against  a  second  mortgage 
^^p^^^o  purchases  the  prior  mortgage,  if  the  second  mortgage  was  luad 
■F^.  "f t,<T  a  commission  sued  out,  although  the  mortgagee  had  no  notice  ol 
^fc-lrte  commission. 

Newland  t. ,  1  P.  Wms.  93.    ||  See  Sloper  v.  Fieh,  3  Vas.  &  B.  145;  Shu 

m„  _  Rhoade,  S  Rose,  Cb.  192.||  Hitchcoi  v.  Sedrwick,  3  Vera.  156.  Std  macrt,  if  i 
^^■sommiBBion  had  been  sued,  but  a  secTel  act  of  Bankniplcy  committed !  Catlet  t.  D 
^f3-olls,  Ca.  temp.  Talb.  69.  [|  This  case  of  Hitchcoi  t.  Sedgwick  nas  rererged  in  An 
r*roe.  See  Sugd.  Vend.  &  P.  723.  And  that  a  commission  of  bankrupt  is  not  ootM 
-^■.n dependent  of  statute,  see  Soweibj  t.  Brooks,  4  Barn,  k  Aid.  533.  And  aa  to  vha 
-»e»   commission  shall  be  notice,  see  6  G.  4,  c.  16,  $  83.1] 

If  there  be  two  joint-tenants,  and  the  one  becomes  bankrupt  and  di« 
-^t  is  said,  the  bankrupt's  part  shall  be  sold,  and  that  there  shaU  be  qo  sui 
— vivorship;  because  the  bankrupt's  moiety  is  botmd  by  the  statutes 
2iiid  alSo  the  bankrupt  had  power  to  sell  the  same  in  his  lifetime,  an 
anight  depart  with  it.  And,  by  the  1  Jac.  c  15,  the  conunissioner 
After  the  bankrupt's  death,  may  proceed  in  execution,  in  and  upon  lb 
«ommission  for  and  concerning  the  offender's  lands,  tenements,  &c,i 
such  sort  as  if  the  offender  had  been  living ;  which  they  cannot  do  if  tli 
survivorship  is  allowed  to  take  place. 

Billing.  Ill ;  Good.  89  ;  1  Com.  Dig.  S30.     Q  Re-enacted  6  G.  4,  e.  16,  {  36.) 
Estates  tail. — If  a  mortgage  is  made  by  a  bankrupt  tenant  in  tat 
■without  suffering  a  recovery,  the  assignees  shall  take  advantage  of  thi 
defect,  and  hold  the  land  after  the  death  of  the  bankrupt  clear  of  th 
mortgage. 
Beck  V.  Welsh,  1  Wila.  376.    |  See  G  6.  4,  c  16,  t  66.| 
But  if  the  deed  contains  a  covenant  for  further  assurance,  the  mort 
gagce  will  be  entitled  to  retain  his  security  against  the  creditors  unde 
the  commission. 

EdwardB  T.  Applebee,  3  Bro.  Chan.  R.  653;  Pye  Daabus,  3Bro.  Chan.  R.  6% 
II  As  a  legal  mong^  always  contains  sach  a  eovettant,  the  distinction  is  not  maieni 
See  Etsub's  Stat.  t.  4,  370,  note  (11).|| 

II  Where  a  remainderman  in  tail  becomes  bankrupt,  the  comnussionei 
can  only  convey  a  base  remainder  in  fee,  and  even  under  a  joint  com 
mission  against  the  tenant  for  life  and  the  remainderman  in  lail,tb 
assignees  only  take  an  estate  during  the  life  of  the  tenant  for  life,  and  i 
base  remainder  in  fee,  determinable  on  the  death  of  the  tenant  in  tail 
and  failure  of  his  issue. 
Jema  t.  T^jleiv,  3  Bam.  &  Aid.  567.) 
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(F)  B&nknipt*8  Estate  Testing  in  Commissioners  and  Assigrnees. 

Copyholds. — The  lord  is  to  be  compounded  with  for  the  admission, 
by  the  express  provision  of  the  statute ;  but  if  the  conmiissioners  sell  a 
copyhold,  and  Uie  vendee  tenders  to  the  lord  a  competent  fine,  which 
the  lord  refuses,  and  will  not  admit  the  vendee,  be  may  enter. 

I  Vide  6  G.  4,  c.  16,  $  69.||    Stone,  127. 

Where  the  commissioners  sell  the  copyhold  lands,  the  bargain  and 
sale  binds  the  copyholder,  and  bars  his  estate,  and  he  is  no  copyholder 
after  the  bargain  and  sale  is  enrolled ;  for  the  bargainee,  by  the  statute, 
is  only  barred  to  take  the  profits  until  admittance,  which  is  for  the  lord's 
benefit  in  respect  of  the  fine  due  to  him ;  and,  when  the  bargainee  is 
admitted  by  the  lord,  the  estate  shall  vest  in  him,  and  have  reference  to 
the  bargain  and  sale,  and  shall  devest  the  claim  of  any  intermediate 
estate.  As  if  the  bankrupt  dies  between  the  bargain  and  sale  and  the 
admittance  of  the  bargainee,  his  wife  (where  the  custom  of  the  manor 
is,  that  the  wife  of  a  copyholder  dying  tenant  shall  be  endowed)  shall 
not  be  endowed.  And  if  the  commissioners  assign  the  bankrupt's  copy- 
hold estates  to  the  general  assignees,  they  are  to  be  considered  as  ven- 
dees ;  for  if  not,  the  assignee  might  continue  in  possession  for  years 
before  he  made  a  sale ;  and  yet,  by  an  express  provision  in  the  ac^  he 
is  restrained  from  receiving  the  profits  till  he  has  compounded  with  the 
lord ;  and  therefore,  the  assignee  must,  upon  his  admittance,  pay  a  fine 
to  the  lord,  and  upon  sale  of  the  estate,  another  fine  must  be  paid:  how- 
ever, this  inconvenience  may  be  avoided  by  excepting  copyholds  out  of 
the  deed  of  assignment  of  the  bankrupt's  estate,  for  the  commissioners 
may  convey  to  a  purchaser  in  the  first  instance ;  and,  by  leaving  out  the 
copyhold  estate  of  a  bankrupt  in  a  temporary  assignment,  the  creditors 
will  run  no  risk  with  regard  to  the  crown,  for  an  extent  will  not  effect  it. 

Parker  y.  Bleeke,  Cro.  Car.  568.    ||  Sir  W.  Jones,  451. ||    Dmry  v.  Man,  1  Atk.  96. 

Jl  But  copyhold  and  customary  lands  are  now,  by  the  64th  section  of 
6  G.  4,  c.  16,  expressly  excepted  out  of  the  bargain  and  sale  by  the 
commissioners  to  the  assignees;  and  by  §  68,  it  is  enacted,  that  the  com- 
missioners shall  have  power,  by  indenture  enrolled,  to  make  sale  of  such 
copyhold,  &c.,  lands,  and  to  authorize  any  person,  on  their  behalf,  to 
surrender  the  same,  for  the  purpose  of  any  purchaser  being  admitted 
thereto ;  and  by  §  69,  such  purchaser  of  the  commissioners  shall,  before 
he  enter  or  take  any  profit  of  the  copyhold,  compound  with  the  lord  for 
the  fines,  dues,  and  services ;  and  the  lord,  at  the  next  or  some  subse- 
quent court,  shall  grant  unto  the  vendee,  on  request,  the  copyhold  for 
the  estate  sold  to  hun,  reserving  the  ancient  rents  and  services,  and  shall 
admit  him  tenant. 

Copyholds,  though  mentioned  expressly  only  in  the  13  Eliz.  c.  7,  were 
decided  in  an  early  case  to  be  within  the  purview  of  all  the  bankrupt 
acts ;  and,  in  accordance  with  this  case,  it  was  lately  decided  that  copy- 
holds were  within  the  provision  of  the  1  Jac.  c  15,  §  17,  that  if  the 
bankrupt  died  after  the  commission  sued  forth  and  dealt  in,  the  commis- 
sioners might  proceed  in  execution  concerning  the  bankrupt's  goods, 
lands^  &c. ;  and  the  court  held,  consequently,  that  a  bargain  and  sale 
executed  by  the  commissioners  after  the  death  of  the  bankrupt,  of  copy- 
hold lands  in  whibh  the  bankrupt  had  a  fee-simple  conditional,  was 
valid,  and  passed  the  estate  to  the  purchaser. — Note.  By  the  6  G.  4, 
16,  §  36,  it  is  provided,  that  if  the  bankrupt  die  after  adjudication  the 
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missioners  may  proceed  in  the  commission  as  they  might  have  done 
were  living. 

isp  V.  Pratt,  Cro.  Car.  649 ;  Doe  dem.  Spenoer  v.  Clarke^  5  Bam.  k  A.  458.| 

DvowsoNs. — In  case  of  a  patron  hecoming  a  bankrupt,  the  commis- 

:x«rs  may  sell  the  adVowson  of  the  Uving ;  but  if  the  church  be  void 

t;Iie  time  of  the  sale,  the  vendee  shall  not  present  to  the  void  tom, 

:     the  bankrupt  himself,  because  the  void  turn  of  a  church  is  not 

ble. 

Sutd's  Eccl.  Law,  (4th  ed.)  p.  125.  HThe  77th  sect,  of  6  G.  4,  c.  16,  iriuel 
es  assignees  to  execute  all  powers  legally  vested  in  the  bankrupt,  exprMly  a- 
the  right  of  nominating  to  a  benefice.]) 

TFicEs. — ^The  commissioners  may  sell  offices  of  inheritance,  and  for 
of  years ;  but  an  office  concerning  the  execution  of  justice  (and 
erefore,  within  5  &  6  Edw.  6,  c.  16)  cannot  be  sold. 

1.    Atk.  313.    Ex  parte  Lyons,  Ambl.  89.    Place  of  Jew-broker  not  salesble.    |See 
to  sale  of  offices,  tit.  Offices  and  Officers^  (F) ;  and  see  Sir  W.  Evans's  note  in  his 
relating;  to  Bankruptcy,  15.|| 

On  the  other  hand,  a  place  that  does  not  concern  the  execution  of  ju&- 
,  but  only  the  police,  may  be  sold. 

Hx  parte  Butler,  1  Atk.  210,  215;  Ambl.  73,  S.  C;  3  Term  R.  681.    The  jay  of 

i  officer  is  not  assi^able.    4  Term  R.  248 ;  1  H.  Black.  R.  627 ;  |  Cathcart  r.  Black- 

ood,  Co.  B.  L.  299.    Qu.  Whether  he  can  assign  arrears  already  accrued.    3  Tfsm 

681.    By  the  last  insolvent  debtor*s  act  a  portion  of  his  pay  may  be  assigned  far  tiis 

enefit  of  his  creditors,  7  G.  4,  c.  57,  $  29.] 

Rights,  possibilities,  and  powers. — The  commissioners  may  as- 
sign a  possibility  of  a  right  belonging  to  the  bankrupt,  bat  it  must  be 
such  as  can  be  assigned  or  released,  (a)  and  disclosed  upon  the  last  en- 
xnination. 

Higden  y.  Williamson,  3  P.  Wms.  133;  2  Atk.  420.  (a)  Moth  r.  Fromie,  ADbL 
394. 

II  The  expectancy  of  an  heir  at  law  during  the  life  of  his  ancestor  is 
not  such  an  interest  or  possibility  as  passes  to  the  assignees  under  a 
commission  of  bankrupt  against  him.  But  if  the  estate  descends  to  the 
bankrupt  be/ore  his  certificate,  it  will  pass  to  the  assignees  under  the 
sixty-fourth  section. 

Carleton  y.  Leighton,  3  Meriv.  R.  671* 

A  poHcy  of  insurance  effected  by  the  bankrupt  on  his  own  life  is  a 
possibility  of  benefit  to  which  his  assignees  are  entitled,  (b) 

Schondler  y.  Wace,  1  Camp.  487.  (6)  This  case  appears  to  ha?e  been  deciM  oa 
the  words  **  possibility  of  pront,**  &c.,  in  the  5  G.  2,  c  30,  $  1,  as  to  the  baakiopt'adit- 
dosure  of  his  effects.  These  words  are  not  in  the  present  act,  but  the  decision  wvoU 
probably  be  the  same. 

It  had  been  decided  that  a  bankrupt,  having  an  absolute  power  of 
appointment,  was  not  compellable  to  execute  it  in  favour  of  his  as^ 
signees. 

Thorpe  y.  Goodall,  17  Ves.  270.    Sed  Tide  2  Bam.  &  A.  93. 

Accordingly  it  is  now  enacted  by  the  6  G.  4,  c.  16,  §  77,  (following 
the  3  G.  4,  c  31,  §  3,)  that  all  powers  vested  in  the  bankrupt  which  he 
might  legally  execute  for  his  own  benefit  (except  the  right  of  nomina- 
tion to  a  benefice)  may  be  executed  by  the  assignees  for  the  benefit  of 
the  creditors,  in  such  manner  as  the  bankrupt  might  have  executed  the 
same.g  ' 
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A  commission  of  bankrupt  vests  all  rights  and  all  possibilities  of  the 
bankrupt  in  the  assignees ;  in  which  respect  it  differs  from  an  execution, 
which  passes  only  what  the  sheriff  seizes.  Hence,  two  commissions  of 
bankrupt  for  the  same  purpose  cannot  subsist  together :  for  the  second 
will  be  superseded,  unless  there  be  some  special  circumstances,  as  con- 
sent, fraud,  or  laches  in  the  creditors  imder  the  first  Indeed,  if  the 
assignees  under  the  second  will  pay  the  creditors  under  the  first  twenty 
shillings  in  the  pound,  and  all  the  costs,  in  that  case,  the  first  will  be 
instantly  superseded. 

Ex  parte  Brown,  2  Yes.  jnn.  67. 

[The  right  to  bring  a  real  action  passeth  to  the  assignees  by  the  usual 
words  of  the  assignment  The  assignees  are  entitled  to  recover  from  the 
winner  money  lost  at  play  by  the  bankrupt  before  his  bankruptcy,  in 
an  action  of  debt  upon  the  statute  of  9  Ann.  c.  14 ;  for  the  money  is 
part  of  the  bankrupt's  estate ;  the  statute  gives  an  action  to  the  party 
grieved,  and  therefore  vests  an  interest  in  him. 

Smith  Y.  Coffin,  3  H.  Black.  469;  Brandon  v.  Pate,  8  Black.  R.  306;  Brandon  T. 
Sands,  9  Yes.  jun.  514 ;]  |  and  see  Carter  t.  Abbott,  1  Bam.  U  C.  444.|| 

II A  right  of  entry  vested  in  the  husband. and  wife  in  right  of  the  wife, 
passes  to  the  assignees  of  the  husband,  on  his  becoming  bankrupt 

Mitchell  ▼.  Hughes,  6  Bing.  689.) 

The  commissioners  may  assign  an  obligation  taken  in  another's  name 
to  the  bankrupt's  use. 

Gerrard  t.  Aylmer,  Palm.  505. 

They  may  sell  an  heriot,  reli^y  &c.,  due  to  the  bankrupt^  and  a 
legacy  given  to  the  bankrupt  before  his  bankruptcy.  So  where  the  cer- 
tificate has  been  signed  by  the  creditors  and  commissioners,  a  legacy 
left  to  the  bankrupt  before  the  certificate  allowed  by  the  Chancellor  may 
be  assigned.  Many  years  may  intervene  between  the  signing  and  the 
allowance  of  the  certificate ;  and  large  effects  may,  in  the  mean  time, 
come  to  the  bankrupt  And  it  is  not  like  the  relation  of  a  bargain  and 
sale,  or  the  surrender  of  a  copyhold. 

Com.  Dig.  tit.  Bankrupt,  (D),  16 ;  Toulson  v.  Grout,  9  Yem.  539 ;  Tndway  y.  Bonne, 
2  Bun.  718 ;  j|  see  19  Yes.  306 ;  Price,  919.|| 

II  The  interest  of  the  bankrupt  in  a  patent  passes  to  his  assignees.    So 

also  the  right  to  publish  a  newspaper.     Qumre.  Whether  the  good-will 

of  a  trade  passes  under  the  assignment  (a) 

Hesse  t.  Stevenson,  3  Bos.  U  Pull.  565 ;  and  see  Bloxam  r.  Elsee,  6  Bam.  &  C. 
169 ;  Longman  t.  Tripp,  9  New  R.  67.  (a)  Cmtwell  ▼•  Lye,  17  Yes«  335 ;  1  Roee, 
123;  and  see  Evans's  Bankrupt  Statutes,  p.  19,  note  (10). 

A  claim  for  compensation,  tmder  an  act  of  parliament,  as  proprietor 
of  an  ancient  quay,  has  been  decided  by  Lord  Eldon  to  be  an  mterest  in 
the  bankrupt  which  passed  to  his  assignees. 

Chandler  t.  Gardner,  cited  17  Yes.  338. 

Where  a  trader  had  agreed  to  take  persons  into  partnership  in  consi- 
deration of  money,  payable  by  instalments,  and  he  became  bankrupt 
five  years  after  the  partnership  commenced,  and  when  only  one  instal- 
ment had  become  due ;  it  was  held,  that  the  assignees  were  entitled  to 
receive  the  remaining  instalments. 

AkhnrstT.  Jaekson,  1  Swanst  R..85;  Wilson,  C.  R.  47. 


73^8=  BANKKUl 

(P)  Btuiiknipt*a  Eatkte  TMting  b  Cooui 

>S",cz»^     miction  lies  by  the  assignees  for  a  me 

rup^y       .f«.s  assault,  slander,  Sac,  and  in  one  o 

assi  jcy-j-j  ^^^s  were  not  entitled  to  money  fo 

giveziM-      -i-i^  an  action  of  slander  brought  by  t 

rapt<^^'^  ^     aand  which  had  been  levied  by  tJ 

Ihat  i:>3.^     the  judgment  the  damages  had  bee 

to  tlu^       r-M  mic"""  >  and  it  would  seem  that  t 

froExi     .*.i:^»-^  Sieriff  as  money  had  and  rece 

siftrtG^^^      «:=an  sue  for  a  tort  injuring  or  dete: 

per-ty  -^ 

C'ro-     ^ — J  ^sJ".  IGC  t  BM  1  Deacon,  387,  and  cases  tlu 

p       ^-^-^p^  -MgSRTY  VOLUNTAHILF  COITVETED   BY 

^  Q.     .^  «:3;.  16,  (which  is  in  place  of  the  1  Ji 

ihat*  if"        T^»  xiy  bankrupt,  bting  at  the  time  i: 

jt      rn«a-"^r~'^™^^^^^  of  any  of  his  children,  or  for 

L  i-scr:^  ^r^»veyed,  assigned,  or  transferred  tt 

j*^        .^^  ^^^  -arson,  any  hereditaments,  offices,  ft 

„L^®       f^y  or  have  delivered  or  made  over  t 

t      5»  ^        -^^^  .«3tes,  or  other  securities,  or  have 

^i?''        JT  — "^^  :»trson  or  persons,  or  into  any  othei 

ner   i^*  ^^hall  have  power  to  sell  and  disp( 

O/je  J"^^^  ^^^  :^cy  such  sale  shall  be  valid  ago 

^^^     ^      ^  and  persons,  as  aforesaid,  and 

"*^"^  J     n  1— ■«  *""^* ■"■"""      This  Bwtioii  18  iiM 

**-^       .^_^  ^^^  *  -"8  *bout  to  renew  a  lease  of  an  < 
50  f v'V-     *--^^  borrowed  of  B  80/.,  (of  which  I 

„  J  ^  C*  ^^^■^r—^  :»omissory  note  to  repay  the  mone 
^V^  £*-  *-^^-^^r3  to  some  or  one  of  his  children 
*G  ri.^'t^^^^^^^^-:^  B's  daughter;  but,  before  the 
^^f^^  "*'     _  rM-'V^     His  assignees  claimed  the 

t>a  _-,'J-ci^^  ^-^  :»^hased  by  the  bankrupt  for  the  ( 
Xy^^^      "^^^^^  ■*=■  15>  §  5;  *n^)  upon  a  hearing  a 

J    ^^  "^^    -^^^  jnon  an  appeal  to  the  Chancellor, 

-ij^-2^3  ^  Brown,  1  Bro.  Chan.  R.  160.] 

^^^«-  ^^_—      ^>\.  purchases  a  copyhold  to  himae 

-S--^^^         ^er3  and  his  heirs,  and  two  years  t 

Iii»  ■*'     ^ -  -^-^  ^"^  afier  a  debtor  and  bankrupt;  ' 

Vii^  ^  ^g=g;-^^^-^^p—  any  intent  to  deceive  creditors 
ar  ^^^Lrm.  ^-^^  "jt^*^  bankrupt  cannot  be  defeated  1: 
„se»       ^-m.-£^        ^^— -         ****!  *^"*P  ""^  Pratt,  Jones,  438,  S.  ( 

ifS  *-''^— ^^ ::t,?*'ii>». 298, S.  P.  IfthefatherconTeysti 
^^  ^^  '   ^3rir  giaodfethet,  if  it  can  be  proved  the  fi 

C^"^    J^*^     -«.*'^^     atthe  timeoflhoeiecutionofthedeec 
,0***'     "fc*^^  «-»'*^^_^^^    ***  "^  consideration,  settlement  on  t 
_i  V®**     V»  ^«  ^s*  *\^  -Bement  on  himself;  and  anch  an  iuterei 
g»V*%C      *»^^^'      9Ve..l2,U 
■e^^e*  ^    * '^' ^^-3^  before  the  Court  of  Chancery, 

9*'^V^  «,  ^^'^^^^a^esunderaxwmmiasionof  bar 
Xy^  a:S^*^ ^'^^'  ^^°>  "•  *"^'  conveyed  all 
e^^  ^^r»^^^I»«  defendant  his  son,  and  in  17 
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[(F)  Bflnkropt's  Estate  vestingr  in  ComniissioiMn  and  Assignees. 

year  1718,  he,  after  marriage y  conreyed  to  trustees  his  real  estate  in 
consideration  of  five  shillings,  and  other  valuable  considerations,  in  trust 
for  himself  for  life,  to  his  wife  for  life,  then  to  his  eldest  son,  if  he  sur- 
vived his  father  and  mother,  and  so  to  the  next  son,  &c. 

Walker  ▼.  Bairows,  1  Atk.  93.  ||  By  6  6.  4,  c.  16,  $  73,  the  trader  moat  be  insoltent 
at  the  time  of  ^e  conreyance  in  order  to  defeat  it.|| 

Lord  Hardwicke  said,  as  to  the  first  part  of  the  case,  there  was  not  a 
foundation  to  set  aside  the  assignment  of  the  household  goods  as  fraud- 
ulent, because  it  was  made  many  months  before  the  bankruptcy,  and  the 
consideration  of  the  assignment  was  proved,  and  also  followed  by  the 
possession  of  the  son.  And  as  to  the  second,  the  trustees  under  the  deed 
must  convey  to  the  assignees  under  the  commission ;  for  it  falls  directly 
within  the  clause  1  Jac.  1,  c.  15,  §  5.] 

II A  mere  gift  of  money  has  been  decided  not  to  fall  within  the  stat 
1  Jac  1,  c.  15,  §  5,  which  was  held  to  be  confined  to  things  the  subject 
of  conveyance. 

Ex  forie  Shortland,  7  Ves.  88 ;  Kensington  v.  Chantler,  S  Maule  &  S.  36.  Nor  is 
it  within  the  seventy-third  section  of  the  new  act.  Abel  y.  Daniell,  1  Moo.  &  Malk.  370. 

Nor  is  a  transfer  of  a  sum  to  the  credit  of  the  trader's  son  at  the 
fiither^s  bank,  (a) 

Ex  parte  Skerratt,  S  Rose,  384.  (a)  The  73d  section  of  the  6  6.  4,  c  16,  which  is  in 
place  of  the  1  Jac.  1,  c.  15,  $  5,  extends  to  a  deliTCiy  of  **  bills,  bonds,  notes,  or  other 
securities." 

But  Stock  purchased  by  a  father  in  the  name  of  his  son  and  a  trustee, 
has  been  held  goods  and  chattels  within  the  statute. 

Brown  t.  Bellaris,  5  Madd.  R.  63. 

Wife's  property. || — [The  commissioners  may  assign  a  debt  or  chose 
in  action  due  to  the  wife  of  a  bankrupt,  and  so  it  is  of  a  mortgage  made 
to  her  dum  sola;  for  the  right  to  the  debt  is  plainly  vested  in  the  as- 
signees, though  the  legal  estate  of  the  inheritance  of  the  lands  in  mort- 
gage continue  in  tlie  wife. 

Miles  ▼.  Williams,  1  P.  Wms.  349 ;  Boeril  v.  Biander,  1  P.  Wms.  460  $  Saddington 
V.  Kinsman,  1  Bro.  Chan.  R.  44.] 

But  if  A  devises  800/.  to  be  invested  in  land  for  the  benefit  of  the  wife 

of  J  S,  for  her  life,  and  afterwards  for  her  children,  and  the  interest  of 

the  money  in  the  mean  time  to  go  to  such  persons  as  ought  to  receive 

the  profits,  and  J  S  becomes  a  bankrupt,  the  interest  of  this  800/.  shall 

not  be  liable  to  the  bankruptcy,  this  not  being  any  trust  created  by  the 

bankrupt,  but  a  maintenance  intended  the  wSe,  and  given  to  her  by  her 

relation. 

.  9  Yem.  96,  Vandenaker  and  Desbrongfa.  If  a  father  agrees  to  pay  his  son  15Z.  during 
his  life,  and  the  son  becomes  a  bankrupC  equity  will  not  enforce  this  agreement  in  faToor 
of  the  creditors  under  the  commission  of  bankruptcy.  3  Yem.  194.  But  if  a  father  de- 
Tises  a  legacy  of  600/.  payable  to  his  son  at  twenty-one,  and  the  son  obtains  a  decree 
for  it,  and  a  certain  sum  is  reported  due  for  principal  and  interest,  the  commlBsioner  may 
ttsflign  this  legacy  and  benefit  of  the  decree.  3  Yem.  433. 

[J  S  made  his  will,  and  devised  his  estate  to  his  daughter  for  her 
separate  use,  exclusive  of  her  husband,  to  hold  the  same  to  her  and  her 
heirs,  and  that  her  husband  should  not  be  tenant  by  the  courtesy,  nor 
have  these  lands  for  his  life,  in  case  he  survived  his  wife,  but  that  they 
should,  upon  his  wife's  death,  go  to  her  heirs.  Soon  after  the  testator 
died^  and  the  husband  became  a  bankrupt.   The  commissioners  assigned 

3f2 
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^  "^^  '^tnbnpt'B  E«ttite  TeWiag  in  CommUMmiew  ind  Amigoeu, 
we  WDOS  ^^'^^-'^  ised,  upon  which  the  wife  biought  her  bill  against  the  u- 
„  *^?^  *z»Tcder  to  compel  them  to  assign  over  the  estate  to  her  separate 
th*'h  ^r!^^  ^^Wlaster  of  the  Rolls  held  it  to  be  clear,  that  it  was  a  trust  in 
ine  huao^^.-^^^^  and  that  there  was  no  difiereoce  where  the  trust  was  cre- 
&tea  b3r  t3r&^^  act  of  the  party,  and  where  by  the  act  of  law.  And  decreed 
a  coavey  ^3^-xr^ce  for  the  separate  use  of  the  wife. 

Bennet.  -^-_      X>avie«,  9  P.  Wmi.  316. 
.    Ifttk^     ""^^y-xfe  is  entitled  to  a  legacy  which  the  husband  has  not  reduced 
'nio  posF^^^^^sion  during  his  life,  it  seems  it  will  not  pass  by  the  commift' 
*'oner^*      ^SK-^ssignment. 
Oayex-     -^F-  _    ^Wilkinson,  cited  in  1  Bro.  Chan.  B,  60.] 

//  So      ^3rJV^»o,  where  the  wife  of  a  bankrupt  was  entitled  to  a  legacy  of 

^ock      1  ^=-t-<^*i    by  a  relation  In  trust  for  ber,  and  the  husband  died  withoul 

'^avizi  f^      ^vT'^duced  the  legacy  into  possession,  it  was  held  by  Sir  William 

Grant:,       ^^L.-fter  a  luminous  ezaminadon  of  the  cases,  that  the  assignmeiil 

ludexr     -^-"»~*«^  bankruptcy  was  distingui^abte  from  an  assignment  for  valu' 

^b]e   <s^=^  -»-— m  5=11  deration  to  a.  particular  assignee,  which  might,  perhaps,  pr^ 

Vqjj     <3»-^£;^-^^r  the  wife's  right;  but  that,  at  all  events,  tbe  assignmenl, b} 

opcx-a.-^^  ■^r-»'^**-  of  the  bankrupt  law,  vested  the  chose  in  action  in  the  as 

sin.jj^^=»  ac=^  _^      in  the  same  plight  and  condition  in  which  the  husband  hadu 

I'lj.     j^  j„  j_>  ■         "i"  it ;  ^"^  consequently,  that  nothing  baring  been  done  to  redua 

it  j^  J ^    I    I    ir-iinn  rtiiTitir  thr  hnnlrmpt'i  life,  the  wife  became  entitled b] 

SUi-^i"^^  ^cr^  -w-nhip  as  if  there  had  been  no  bankruptcy. 

K_-      ^r-^^-^c-^3^    V.  Mitford,  9  Tea. B7 ;  and  see  Hotubr r.  Le«,  S  Madd.  R.  16;  uid  Pntlti 

^    AS-X-^V^^9..«=»Ki,  1  RiiBflell,R.l,  where  8irThomMPlii]Der,H.R.,hdd,BAminiKfaeiMU 

"V"^^^  -^  "m-m  ^t  the  wifa'a  right  by  sumTorehip  pranila  &1m  orei  tbe  right  of  a  parUctla 

nati  *^^**'^  ^       ^^f  the  husband  for  ™uable  oonaideTatiaD.   At  to  whit  acta  amount  to  a  mdoe 

ti        *S^^^^^-***  huBband,  »ee  tit.  Baron  ard  Fimt,  (C),  yorf. 

""V^  ..^^^m  SO  stock,  standing  in  the  wife's  name,  and  which  the  husbsn 

^^^    -^^.^— ^  -^rx «  no  act  to  reduce  into  possession,  survives  to  the  wife  on  thi 
na»  --^~^._»l:»<3'8  death. 
bl^*^-^  :»-— ^- «***" '■  WUdman, 9  Ves.  174. 

^^L  "^^sgacy  given  to  the  bankrupt's  wife  is,  at  law,  a  legacy  to  tl* 

.^^^r^^^__  ^-»pt ;  though,  in  equihr,  subject  to  the  claim  of  the  wife  for  a  pro 

\^0f^-  -^^        v>t  herself  and  c^ildjrea.     But  if  she  dies  without  asserting  thi 

<iSg^^^^_^  the  legacy  becomes  the  absolute  property  of  the  husband,  am 

^      to  his  assignees. 

mtig  T.  Bemud,  6  Hadd.  R.  33. 

.  sum  is  due  on  bond  to  the  wife  of  a  trader,  and  is  settled  in  tnis 
^^^^^     ^^tdement  after  marriage  upon  tiie  wife,  the  settlement  is  void  a: 
\iT         ^:sr»^*  **  assignees  of  the  husband, 
fl^  jj^J"  <»K*»**^1  T.  LavoT,  3  Sim.  360. 

^^_  legacy  to  a  married  woman,  to  and  for  her  own  use  and  benefit 
3  not  give  her  a  separate  estate. 
*^      'f(.oA>er'"  T.  Spicer,  5  Madd.  R.  491.    As  to  what  words  will  giro  a  sepaiata  «ttrt 
^[  -mairied  woman,  see  tit.  Baron  and  limef  potl i  and  see  1  Deacon,  377.| 

/^_  man  devises  his  lands  which  were  in  mortgage  to  be  sold,  and  tbt 

^ytm-rplus  of  the  money  to  be  paid  his  daughter ;  the  daughter  married  i 

.^^gtgSi  who  soon  aiier  became  a  bankrupt,  and  the  commissioners  assiguet 

-^^  interest  of  the  wife's ;  the  husband  died,  and  the  assignees  brou^i 

-thair  bill  against  the  wife  and  trustees,  to  have  the  land  sold  and  tbt 
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surplus  of  the  money  paid  them :  but  the  court  would  not  assist  in  strip- 
ping the  wife  (who  was  wholly  unprovided  for)  jof  this  interest,  and  dis- 
missed the  bill. 

Abr.  Eq.  54,  pi.  6. 

A  puts  out  1000/.  at  interest  to  the  East  India  Company,  and  takes 
bond  for  it  in  the  name  of  J  S,  his  wife's  relation :  A  becomes  bank- 
rupt :  J  S  is  sununoned  before  the  commissioners,  but  before  examina- 
tion he  tells  the  East  India  Company  that  the  money  was  not  his,  but 
that  they  should  pay  it  to  the  person  that  brought  the  bond :  A's  wife 
brings  the  bond,  and  hath  the  money  paid  her :  equity  would  not  relieve 
against  it. 

Pr.  Ch.  18.    Qu.  of  this  eatet 

A  legacy  of  1000/.  was  given  to  one  after  the  death  of  her  mother, 
when  she  should  attain  the  age  of  twenty-one  years,  and  the  defendant 
was  appointed  trustee  for  the  raising  and  paying  thereof  out  of  certain 
lands :  the  legatee  was  drawn  into  an  improvident  match  with  one  who 
soon  afterwards  became  a  bankrupt,  and  the  commissioners  assigned  all 
his  effects,  and  gave  him  a  certificate  of  his  conformity :  the  assignees 
brought  a  bUl  for  this  1000/.  against  the  trustee,  who  insisted  that  the 
assignees  could  be  in  no  better  condition  than  the  husband ;  and  that  if 
he  were  plaintiff  he  could  not  prevail  without  making  a  suitable  provi- 
sion for  the  wife ;  and  that  this  legacy  being  liable  to  a  double  contin- 
gency, viz.  the  death  of  the  mother,  and  the  legatee's  arriving  at  the 
age  of  twenty-one  years,  was  not,  at  the  time  of  the  bankruptcy,  such 
an  interest  as  could  be  assigned :  and  the  court  held,  that  though  both 
contingencies  have  since  happened,  yet  those  being  since  the  assignment 
of  the  bankrupt's  estate,  and  since  a  certificate  of  his  having  conformed 
himself  in  every  thing  to  the  acts,  he  was  now  discharged  as  a  bank- 
rupt ;  and  this  portion  could  not  pass  without  a  new  assignment,  which 
the  commissioners  could  not  make,  their  commission  being  determined ; 
and  so  dismissed  the  bill. 

JaeobMD  T.  Williams,  1  Eq.  Ca.  Abr.  54;  IP.  Wms.  382,  S.  C;  Gilb.  Eq.  B. 
140,  S.  C. 

If  a  settlement  is  made  before  marriage,  though  without  a  portion,  it 
will  be  good  against  the  assignees;  for  mstrriage  itself  is  a  consideration, 
and  it  is  equally  good  if  made  after  marriage,  provided  it  be  upon  pay- 
ment of  money  as  a  portion,  or  a  new  additional  simi  of  money,  or  even 
an  agreement  to  pay  money,  if  the  money  be  afterwards  paid  pursuant 
to  the  agreement. 

Row  T.  Dawson,  1  Yes.  331;  Pope  y.  Onslow,  3  Venu  386;  Co.  Banknipt  Laws, 
336. 

So  if  a  person  give  a  bond  for  a  sum  of  money  as  a  marriage-portion, 
and  the  marriage  take  effect,  it  is  a  good  consideration  for  the  bond,  and 
the  assignees  cannot  be  relieved  against  it 

Ex  parte  Cottrell,  Cowp.  743. 

Where  the  bankrupt  himself,  from  the  circumstances  of  the  case, 
would  be  considered  as  trustee  for  another,  his  assignees  will  be  looked 
upon  in  the  same  light. 

Tynell  y.  Hope,  3  Atk.  558.    Ex  parte  Byas,  1  Atk.  134. 

If  the  wife  of  a  bankrupt  prior  to  her  marriage  was  entitled  to  a  trust 
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;'lrse  assi^ees  of  the  husband  are  not  entitled  to  the  property 

making  a  settlement  on  the  wife. 
eeCoTWEsme,  Co.  BaiikniptLaws,330;  1  Atk.l93,S.  C;  Grey  t.  Kentish, 
O  ;  Womll  T.  Hulv,  Buakman  t.  Pell,  1  Cox'b  P.  Wma.  i59.  |  Bnidoa  t. 
I'^cs.  GffJ ;  ObwbH  t.  ProbBit,  lb.  680 ;  Brown  t,  Clark,  3  Vm.  166 ;  Fteemas 
^  ,  lb.  431 ;  Lnmb  r.  HilneB,  S  Vm.  MVT  ;  Can  t.  Taylor,  10  Tee.  S74  ;  ami 
Lc=oD,  373,  d  (Cf.II 

t     children  are  entitled  to  the  provision  of  the  wife  upon  her 

■faut  they  have  no  original  title  of  their  own  to  a  provision; 

,  if  the  wife  waive  her  equity,  or  die  before  it  has  attached, 

.im  is  barred.     And  she  may,  at  any  time  before  the  execution 

ttlement,  appear  in  court,  and  waive  the  settlement,  and  bar  the 

mr^-  And  it  has  been  held,  that  the  equity  of  the  wife  attaches  on  the 

K^-y  at  the  filing  of  the  bill,  (and  not  merely  on  a  decree  or  refer- 

zz^  the  master  aa  to  a  settlement,)  whether  filed  by  the  wife  or  by 

■^  arsons ;  and  that  if  the  wife  die  after  the  bill  filed,  the  children 

9      entitled  to  the  provision. 

^xiT.Tapley,  9 Eden,  337;  Ambler,  609;  Lloyd  T.Williama,  IMadd.fSS;  Hnr- 
_.fDrd  EliEank,  10  Vee.  88,  91;  Bowe  r.  JackatHi,  S  Dick.  604;  Steinmatx  t. 
^      I  Glyn&Ja.  64. 

s-»i  frequently  the  property  is  equally  divided  between  the  wife  and 
^  «s ;  but  the  proportion  depends  on  the  circumstancesL     The  prac- 
'Ci.o  refer  it  to  the  master. 
^     T.  One,  1  Sim.  &  Stu.  360.    ExparU  Newbam,  1  Glyn  it  Ja.  40.| 

J  f  the  husband,  or  his  general  assignees,  (who  stand  exactly  in 
-ktbo  situation,)  can  get  possession  of  the  wife's  property  without 
^3.  of  equity,  it  seems  doubtful  whether  the  court  will  interfere  to 
-  t:ie  wife. 

^-K-  T.  Colmer,  3  P.  'Wma.  639;  Adims  t.  Fierce,  3  P.  Wma.  11;  miUta  t. 
^^V.tk.  67  ;  JewBOD  t.  Moulaon,  3  Atk.  4S0. 

,  ^^^sEHOLD  ESTATES. — The  commissioners  may  assign  a  lease 
«^  to  the  bankrupt,  notwithstanding  there  be  a  proviso  in  it  that 
9^ee,  his  executors  or  administrators,  shall  not  assign  without  the 
■  ^  consent  in  writing. 

»    -V.  Hind,  lVei.jnn.  394;  3  Bq.  Caa.  Abr.lOO;  Pbilpot  T.Hoara,  AmbLfSO; 
^^j,  ^i^^'^^-^  ^.MTi.  Goodhnhflra  t.  Bevan,  3  Hanle  &  S.  353 ;  and  aee  Doe  t.  Powell,  &  Bus. 

it  C5  —  ^P--» -^-tt.  where  a  lease  is  granted  for  a  term  of  years,  if  the  tenant  t&all 

\\      -^      ■^'9-£  occupy  the  lands,  and  the  tenant  becomes  bankrupt^  and  the 

go      ^^^^^-^^-^  ^es  lake  possession  and  sell  the  lease,  the  term  is  at  an  end  by  the 

*s  ceasing  to  occupy,  and  the  landlord  may  recover  in  ejectment 

1.  Loekwood  T.  Clarke,  9  East,  IBS. 

.^  if  the  lease  provide  that  the  landlord  shall  enter  on  the  tenant's 

'itting  an  act  of  bankruptcy,  such  proviso  is  valid,  and  the  land- 

xnay  enter. 

e  T-GallieTa,  STermR.133;  and  Bee  16  Vea.  368;  lSwaiut.481;  3Man]e& 

term  of  years  in  the  bankrupt  passes  under  the  bargain  and  sale  to 

assignees ;  but  as  the  commissioners*  assignment  is  to  be  construed 

_  rding  to  ^e  spirit  and  intent  of  the  bankrupt  laws,  viz.  that  of  pro- 

^33iig  for  the  payment  of  the  creditors,  the  assignees  are  not  bound  to 

tpt  a  term  which  may  be  a  charge  instead  of  a  benefit  to  the  e^ate ; 
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and  therefore  the  operation  of  the  assignment^  in  vesting  the  term  in  the 
assignees,  is  held  to  be  suspended  till  they  do  some  act  signifying  their 
acceptance  of  the  bankrupt's  mterest. 

Bourdillon  y.  Dalton,  1  Esp.  Ca.  233 ;  Peake's  Ca.  S38 ;  Copeland  r.  Stephens, 
1  Bam.  &  A.  593. 

The  mere  advertising  and  putting  the  bankrupt's  lease  up  to  sale  by 
the  assignees,  (not  stating  themselves  to  be  the  owners  or  possessors,) 
where  no  bidder  offers,  does  not  amount  to  an  acceptance  of  the  term 
by  the  assignees ;  for  it  is  their  duty  to  ascertain  if  the  lease  is  beneficial, 
and  this  is  only  an  experiment  for  that  purpose. 

Tqroer  v.  Richardson,  7  East,  335 ;  and  see  Wheeler  y.  Bramah,  4  Camp.  R.  368. 

But  if  there  is  a  purchaser,  and  a  deposit  paid,  although  the  contract 
go  off,  it  has  been  held  an  acceptance. 
Hastings  ▼.  Watson,  1  Holt,  Ca.  290. 

And  where  the  assignees  had  placed  a  board  on  the  premises,  with  a 
view  of  disposing  of  them,  this  was  held  an  acceptance. 

Gibson  y.  Courthope,  1  Dow.  &  Ry.  205. 

The  mere  giving  of  a  re-lease  by  the  assignees  to  an  under-tenant,  does 
not  amount  to  an  acceptance  of  the  original  lease. 

Hill  V.  Dobie,  8  Taunt.  325. 

But  intermeddling  with  and  managing  the  bankrupt's  farm  amounts 
to  such  acceptance. 

Thomas  y.  Pemberton,  7  Taunt.  206. 

And  so  also  the  assignees  suffering  the  bankrupt's  cows  to  remain  on 
the  farm,  though  only  for  two  days,  and  ordering  them  to  be  milked 
there,  is  an  acceptance  by  the  assignees. 

Welsh  Y.  Myers,  4  Camp.  368 ;  and  see  Clark  y.  Hume,  1  Ry.  &  Moo.  207. 

And  any  taking  of  actual  possession  by  the  assignees  is  an  acceptance, 
though  they  deliver  up  possession  as  soon  as  the  bankrupt's  goods  on 
the  premises  are  sold ;  for  having  once  accepted  the  lease,  they  caimot 
afterwards  renounce  it 

Hancock  y.  Welsh,  1  Stark.  347;  Hanson  y.  SteYenson,  1  Bam.  &  A.  303. 

So  where  the  bankrupt  had  a  lease,  and  also  a  reversionary  interest 
in  the  premises,  the  sale  by  the  assignees  of  <'  all  his  estate  and  rever- 
sionary interest,"  was  held  an  acceptance  of  the  ternou 

Page  Y.  Godden,  2  Stark.  309. 

Prior  to  the  passing  of  the  49  G.  3,  c.  121,  §  19,  the  bankrupt  remained 
liable  to  the  landlord  on  the  covenants  in  the  lease,  notwithstanding  the 
assignees  had  accepted  the  lease.  By  that  statute  the  bankrupt  was  dis- 
charged from  liability  in  respect  of  the  rents  and  covenants  where  the 
assignees  had  accepted  the  lease ;  but  unless  they  accepted,  the  bankrupt 
still  remained  liable.  By  the  present  statute,  6  G.  4,  c.  16,  the  bankrupt 
may  discharge  himself  from  the  rent  and  covenants,  whether  they  ac- 
cept or  decline  the  lease. 

Auriol  Y.  Mills,  1  H.  Black.  433 ;  4  Term  R.  94 ;  Copeland  y.  Stephens,  1  Bam.  &  A. 
693.  But  debt  did  not  lie  against  the  bankrupt  for  rent  accrued  after  the  commissioners* 
assignment,  the  priYity  of  estate  being  destroyed.  Wadham  y.  Marlowe,  8  East,  314. 

By  the  seventy-fifth  section,  it  is  enacted,  that  any  bankrupt  entitled 
to  any  lease  or  agreement  for  lease,  if  the  assignees  accept  the  same, 
Vol.  I.— 92 


^30 

(F> 

«hall  not  be 
of  any  subso 
nees  decliru^    ^ 
Uver  up  suc.^^ 
to  grant  a  £^ 

that  the  a^^ 

shall  not  ( 

lessor  or  ^ 

hj  petitiorx 

deliver  up 

and  the  po 

he  shall  tlrxi 
The  clau8€ 

A  parol 
within  the 


Ex  parte  S 
87 ;  1  Rose, 

The  Lot 

assignees 
elect  he  c 
have  elect 
jury. 

^  JS^a:  parte 
Vao.  115, 


BANKRUPT. 

t's  Ettete  Testing  in  Commiasranen  and  ABsigihiMi. 

"fale  for  rent  after  the  commission,  or  to  be  sued  in  respeet 
^nt  non-observance  of  the  covenants ;  and  \f  the  asng- 
G  samcy  shall  not  be  liable  as  ({foresaid^  in  case  he  dt- 
ase  or  agreement  to  the  lessor  or  such  person  agreeing 
,  within  fourteen  days  after  he  shall  have  had  notice 
ees  shall  have  declined  as  aforesaid;  and  if  the  assignees 
»  required)  elect  whether  they  will  accept  or  decline,  the 
agreeing,  or  any  person  entitled  under  them,  may  apply 
t:lie  Lord  Chancellor,  who  may  order  them  to  elect  and  to 
'Oh  lease  or  agreement  in  case  they  shall  decline  the  sanae, 
ssion  of  the  premises ;  or  may  inake  such  other  order  as 

jBt 
3talic8  is  new. 

eement,  though  there  has  been  part  performance)  is  not 

«nt  of  thQ  statute. 

,  2  Rose,  86.    As  to  the  order  to  dect  and  its  effeets»  see  Bade,  8S, 
-i45 ;  1  Madd.  76. 


hancellor's  jurisdiction  uniier  the  statute  is  only  when  the 

ise  or  neglect  either  to  accept  or  decline ;  and  where  they 

x:iot  make  an  order ;  and  he  cannot  decide  whether  they 

or  not ;  he  can  only  send  that  question  to  be  tried  by  a 

atTwick,  Buck,  326 ;  Ex  parte  Clones,  1  Madd.  76 ;  and  see  1  Mont  & 
Bee  p(^,  p.  776,  as  to  the  discharge  from  rents  and  coYenants  under  the 

_  Tily  applies  to  cases  between  the  lessor  and  lessee  or  assignee, 
oi^ses  between  the  lessee  and  the  assignee  of  the  lease. 

Ciixantock,  Buck,  189 ;  ^Taylor  t.  Young,  3  Bam.  &  A.  691. 

IBS,  &C.,  VESTED  IN  BANKBUPT  WITH  PBOVISO  AGAINST  ALIEK- 

:  an  annuity  is  given  by  will  for  life,  payable  to  the  annuitant 

^ ^ith  a  proviso  to  cease  in  case  of  its  being  alienated,  it  ceases 

>3«Lnkruptcy  of  the  annuitant,  and  the  execution  of  the  bargain 

^^t  T.  Bedford,  6  Term  R.  684 ;  3  Ves.  149 ;  Cooper  t.  Wyatt,  6  Madd.  B. 
dL  see  Shee  y.  Halle,  13  Ves.  404. 

-where  dividends  of  stock  were  bequeathed  to  trustees  to  be  paid 
-nto  his  own  proper  hands,  and  on  his  own  receipt,  to  the  mtent 
-^ey  should  not  be  assignable  by  way  of  anticipation,  it  was  de- 
iDY  Lord  Eldon,  that  on  the  bankruptcy  of  A  his  assignees  were 
d  to  them,  there  being  no  limitation  over  in  the  event  of  A's 

ptcy. 
don  Y.  Robinson,  18  Ves.  429 ;  1  Rose,  199. 

also  where  a  testator  by  will  gave  the  rents  and  profits  of  an 

to  his  son  for  life,  with  a  proviso,  that  if  he  should  assign  or  en- 

^r  the  life  estate,  so  as  not  to  be  entitled  to  the  personal  receipt  and 

maent  thereof,  it  should  from  thenceforth  cease,  determine,  and  be 

:o  all  intents,  and  should  devolve  on  the  person  next  entitled  under 

xnitations  of  his  will ;  the  son  having  become  bankrupt.  Sir  W. 

'^  held,  that  the  bankniptey  being  an  ass^nment  by  operation  of 
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law,  was  not  within  the  provision  against  alienation  according  to  the 

decided  cases  in  courts  of  law.  (a) 

Wilkinson  y.  Wilkinson,  Cooper  R.  359;  and  see  Holyland  y.  De  Mendez,  3  MeriY. 
)84.  (0)  In  this  ease  there  is  a  disposition  OYer  on  alienation^  and  the  words  are  eYea 
stronger  than  in  the -case  of  Cooper  y.  Wyatt,  iuprd^  with  which  case  and  with  that  of 
Dommett  y.  Bedford*  wprdf  it  is  ineconcilable.  Cooper  y.  Wyatt  was  decided  on  the 
ground  of  the  testator's  manifest  intention,  which  would  appear  equally  clear  in  this 
ease.  The  words  in  Brandon  y.  Robinson  are  less  strong,  and  seem  to  point  to  a  par- 
ticular assignment  by  the  son  in  adYance,  rather  than  to  any  means  whateYer  by  which 
he  might  be  depriYed  of  the  personal  receipt  of  the  diYidenas.) 

Property  abroad. — ^The  commissioners  here  may  sell  the  bankrupt's 
goods  in  Ireland,  and  the  courts  in  Ireland  will  take  notice  of  our  laws, 
so  as  to  prevent  a  creditor  attaching  property  after  the  commission 
from  gaimng  a  preference  over  the  assignees  of  the  bankrupt 

Neale  y.  Cottinffham,  in  Cane,  in  Ireland,  Ifith  Nov.  1764;  1  H.  Black.  R.  133.  As 
to  the  operation  of  the  bankrupt  laws  abroad,  see  the  case  of  CleYo  y.  Mills,  at  the 
Cockpit,  37th  July,  1764;  and  the  judgment  of  the  court  in  the  cases  of  Sill  y.  Wors- 
wick,  and  Hunter  y.  Potts,  infrd,  ySTne  same  general  law  which  goYoms  the  marriage 
contract,  the  testamentary  dispositions,  and  the  succession  of  intestates'  personal  estates^ 
applies  with  equal  force  and  conYenience  to  the  disposition  of  bankrupts'  effects. 
Holmes  y.  Remsen,  4  Johns.  Ch.  R.  460,  470.  g^ 

So  where  the  laws  of  Holland  have,  in  like  manner  as  a  commission 
of  bankrupt  here,  taken  the  administration  of  the  property,  and  vested 
it  in  persons  who  are  called  curators  of  desolate  estates,  the  Court  of 
Chancery  held,  that  they  have,  immediately  upon  their  appointment,  a 
title  to  recover  the  debts  due  to  the  insolvent  in  this  country,  in  prefer- 
ence to  the  particular  creditor  seeking  to  attach  those  debts.  The 
principle  upon  .which  these  decisions  proceed  is,  that  personal  property 
is  governed  by  that  law  which  governs  the  person  of  the  owner. 

Solomons  y.  Ross,  1  H.  Black.  131 ;  JoUet  y.  Depontfaien,  1  H.  Bl.  133.  {1  East, 
11,  Smith  Y.  Buchanan;  3  Mass.  T.  Rep.  517,  Goodwin  y.  Jones;  1  Johns.  Rep.  118, 
Bird  and  others  y.  Pierpoint;  3  Johns.  Rep.  343,  Bird  and  others  y.  Caretat.  In  the 
last  case  it  was  decided  that  the  action  at  law  must  be  in  the  name  of  the  bankrupt;  for 
though  the  title  of  the  assignees  to  the  debts  is  acknowledged,  the  form  of  proceeding 
tq  recoYor  them  most  be  according  to  the  rule  of  the  country  and  the  forum  in  which  the 
action  is  instituted.  The  assignment  under  the  badcrupt  law  ia  equiYalent  to  a  Yolun- 
tary  conYoyance.  But  a  chose  in  action  is  not  assignable  at  common  law.— If  two 
partners  are  bankrupts  abroad,  and  the  third  a  bankrupt  here,  the  action  should  be  in  the 
names  of  the  two  foreign  partners  and  the  assignees  of  the  other.  3  Johns.  Rep.  343. 
The  principle  is  that  the  creditors  shall,  in  some  way  or  other,  haYe  the  benefit  or  what- 
ever the  bankrupt  may  depart  with,  and  that  is  adopted  as  to  real  eaiaiet  in  Scotland  and 
the  plantations.  9  Ves.  J.  81,  86,  Benfield  y.  Solomons ;  see  CuUen,  185.}  ^  A  Bri- 
tish subject,  being  indebted,  left  England,  and  while  on  his  Yoyapre  to  the  Unitea  States, 
and  before  he  arriYed  there,  was,  under  the  laws  of  Great  Britain,  declared  a  bank- 
rupt, and  proYisional  assignees  were  appointed;  it  was  held  that  the  assignment  to  such 
assignees  divested  the  title  of  the  bankrupt  to  the  personal  prq>eny  brought  with  him 
to  the  United  States.    Plestoro  y.  Abraham,  1  Paige,  336.  gf 

If  after  an  act  of  bankruptcy,  but  before  the  assignment,  a  creditor, 
resident  in  this  country  at  the  time  of  the  bankruptcy,  and  knowing  6f 
ity  attach  money  of  the  bankrupt  abroad,  he  is  compellable  to  refund  it 
to  the  assignees.  But  a  debtor  of  the  bankrupt  before  the  bankruptcy, 
whose  debt  is  afterwards  bona  Jide,  and  by  regular  process,  attached  by 
a  creditor  resident  abroad  at  the  time  of  the  bankruptcy,  is  not  liable  to 
pay  it  over  again  to  the  assignees. 

8ill  Y.  Worswick,  1  H.  Black.  694 ;  Hunter  y.  Potts,  4  Term  R.  163.  In  the  case 
oC  Sill  Y.  Worswick,  the  process  abroad  was  founded  on  an  act  don^  in  England,  and 
under  the  aid  of  the  law  of  England ;  a  circumstance  on  which  that  case  immediately 
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tamed*     rPft^^s^    csaae  of  Hunter  v.  Potts  was  without  that  circumstance ;  and  it  was  pio- 


Eosed  to  ar^^-m^js.  ^  it  on  a  writ  of  error  before  the  twelve  judges ;  but  no  such  argument 
ath  taken  f^  IX.  ^aKse.  {The  case  of  Philips  y.  Hunter,  2  H.  Bl.  402,  was  also  without  that 
circumstance ^^  ^  bat  was  decided  in  favour  of  the  assignees  in  B.  R.,  and  on  error  in 
the  Excheq  m:^  ^arr  Chamber,  Eyre,  C.  J.,  dissenting.  9  Ves.  J.  80.  See  3  Dall.  51, 331y 
Rapdie  ▼  .  "J^Z  m^^m^M  ory .  But  if  property  attached  is  vested  in  the  attaching  creditor  aeooiding 
10  the  laivs  <:^  ^F*  the  place  where  the  attachment  is  laid,  before  the  act  of  bankruptcy,  the 
assignees  "^n^s.^  X  not  be  entitled  to  it;  but  the  creditor  will  retain  it,  and  be  allowed  to 
prove  the  T-<^3^^^due  of  his  debt  under  the  commissioD.  8  Ves.  J.  82,  Ex  parte  D^Obiee; 
4  Teroif  19^^  ^      x&.,  Mcintosh  v.  Ogilvie.} 

11  So   slI^^ii^,   where  one  of  several  partners,  creditors  in  England,  of  a 
bankrupt;     3L:k:ti.    England,  went  to  America,  and  after  an  act  of  bankruptcy 
and  corx%.icMrm,  m^^ssion  issued  against  the  bankrupt  in  England,  and  with  know- 
ledge of  ^'vjs.^^ln  bankruptcy,  attached  for  himself  and  partners  a  debt  due 
to  the  'bs3i-'K:^X«:iriipt  in  the  hands  of  the  debtor  in  America,  and  obtained  the 
wioney  ^>''y    J  't^dgment  in  the  American  court ;  it  was  held,  by  the  Court 
nf  K-  ^-  ^    '•:'lri.si-t  the  partnership  could  not  retain  the  money  thus  obtained 
-    sa^tisfsLd^'tioii  of  the  bankrupt's  debt,  but  were  liable  to  refund  it  in  an 
ction  Coic"    xxxoney  had  and  received  at  the  suit  of  the  assignees.     And 
^is  \u<3L^  ».JLA^nt  was  affirmed  in  the  Court  of  Exchequer  Chamber ;  Eyre, 
^  j^  dL^liL-^vering  his  opinion  to  the  contrary  in  a  profound  and  learned 


PbVivT>^     '^^'^    "Hunter,  2  H.  Black.  402 ;  and  see  Mackintosh  v.  Ogilvie,  4  Tenn  R. 
193,  B. 

xndL  "wrln-cre  one  of  several  partners  becomes  bankrupt,  Lord  Eldon 

"Has  hold ,    tliat  his  share  in  the  joint  effects  is  devested,  and  becomes 

esteA   iri.    "tine  assignees  from  the  act  of  bankruptcy ;  and  consequenfly, 

The  noint   c^x'editors  cannot  proceed,  after  such  act  of  bankruptcy,  to  attach 

ioint  d^'bt  in  the  hands  of  the  debtor  of  the  partnership,  by  attachment 
^  the  I-«<3^<i  Mayor^s  Court;  but  ihey  will  be  restrained  by  a  Court  of 

Equity- 

SaT^Lex-  "V-.  Goodair,  liye8.78;  Button  v. Morrison,  17  Ves.  193.    iSnlvide  Bzistow 
Potts     1>  ^  Ves.  81^  n. ;  and  aeepost  as  to  partners. 

Bu^  icx  a  subsequent  case,  where  there  were  two  firms  originally 
-T  rixied  Mi.  the  West  Indies,  and  the  bankrupt  was  a  member  of  both, 
rid.  tt^xo^  years  before  his  bankruptcy  established  himself  in  London, 
?  r  th^  p-orpose  of  managing  the  English  branch  of  the  business  of  the 
*P^^  SLXxd  a  creditor  of  the  firms  attached  their  property  in  the  West 
^^"^^^^  for  his  debt,  on  a  bill  filed  by  the  assignees  of  the  bankrupt  part- 
^^  ffi^^SLXTisi  such  creditor,  for  an  account  of  what  he  had  received  on  the 
^^^^^1-o.ents,  Sir  William  Granjt  held,  that  he  was  entitled  to  retain  to 
^  ^^^^-tetit  of  what  was  due  to  him  from  the  two  firms,  distinguishing 
*^.  -fx-oTn  the  cases  of  Barker  v.  Goodair,  and  Button  v.  Morrison,  since 
^•^^y^  -tlxe  commercial  establishment  was  in  this  country  alone,  and  the 
**?  ^-•-^ixnents  were  laid  in  London ;  but  here  the  partnerships  were  at 
^'  gts  much  West  Indian  as  English  establishments,  and  it  was  in  the 

Xndies  the  attachments  were  laid.    And  his  honour  added,  that 

in  the  less  difficult  case  of  the  attachment  abroad  of  the  property 

^   ^^    sole  debtor  residing  and  becoming  a  bankrupt  in  this  country,  he 

'^,^^^^-ted  whether  all  tlie  retisoning  of  Lord  Chief  Justice  Eyre  in  Hunter 

potts,  (a)  had  ever  received  a  completely  satisfactory  answer. 

*  -a^okwood  V.  Miller,  3  Meriv.  R.  279.     By  sections  18  &  «4  of  6  G.  4,  c  16.  te 

^^^l^^riipt's  property  in  the  colonies  passes  to  the  assigneea.     («)  Meaning  Pfailipa  v. 
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But  if  the  attachment  is  complete  before  the  act  of  bankruptcy  takes 
place,  the  attaching  creditor  may  retain  the  property  against  the  as- 
signees ;  and  this  although  the  act  of  bankruptcy  occur  on  the  same  day, 
provided  it  is  subsequent  to  the  time  when,  by  the  law  of  the  place,  the 
property  attached  vests  in  the  party  attaching. 

Ex  parte  Dobree ;  Ex  parte  Le  Mesurier,  8  Ves.  83. 

The  assignment  under  an  English  commission  of  bankrupt  vests  in 
the  assignees  all  the  banknipt's  personal  estate  in  Scotland,  and  indeed 
in  all  other  countries,  so  as  to  do  away  the  effect  of  any  subsequent  dili- 
gence by  any  Scotch  or  other  creditor. 

Bank  of  Scotland  v.  Cuthbert,  1  Rose,  463. 

Thus,  where  a  commission  issued  against  a  bankrupt,  part  of  whose 
property  consisted  of  shares  of  Carron  stock,  and  a  creditor  in  Scotland 
subsequently  arrested  those  shares ;  it  was  held  by  the  Court  of  Session, 
and  afterwards,  on  appeal,  by  the  House  of  J^ords,  that  the  title  of  the 
assignees  was  preferable. 

Selkrig  Y.  Daries,  3  Dow.  R.  330.  And  the  courts  of  Scotland  recognise  the  effect 
of  an  English  commission  on  the  bankrupt's  property  in  Scotland,  and  they  will  not 
grant  a  sequestration  against  a  person  declared  bankrupt  under  a  valid  English  commis- 
sion, since  such  commission  attacheis  on  the  property  in  Scotland  as  well  as  in  Elngland* 
See  decision  of  Court  of  Sessions,  Bank  of  Scotland  v.  Cuthbert,  1  Rose,  463. 

And  although  no  authority  is  given  by  the  bankrupt  statutes  to  com- 
pel the  bankrupt  to  convey  his  Scotch  real  or  heritable  property  to  the 
assignees,  yet  it  has  been  sometimes  made  available  by  the  creditors  as- 
signing their  debts  to  an  individual,  who  proceeded  against  the  heritage 
according  to  Scotch  law,  or  by  refusing  to  sign  the  bankrupt's  certificate 
till  he  consented  to  convey. 

Per  Lord  Eldon,  lb. 

But  by  the  twelfth  section  6  G.  4,  c.  16,  the  commissioners  are  to  take 
order  of  the  bankrupt's  property,  both  within  the  realm  and  abroad. 
And  by  the  sixty-fourth  section  they  are  directed  to  convey  to  the  as- 
signees "  all  lands,  tenements,  and  hereditaments  of  the  bankrupt  in 
England,  Scotland,  Ireland,  or  any  of  the  dominions,  plantations,  or 
colonies  belonging  to  his  majesty.'* 

Qnsere,  What  effect  this  provision  will  have  on  the  bankrupt's  real  estate  in  Scotland, 
It  is  not  by  virtue  of  any  statute,  but  by  the  universal  principle  of  law  that  moveables 
follow  the  person,  that  the  penonal  property  in  a  foreign  country  vests  in  the  assignees.|| 

Property  delivered  voluntarily  to  prefer  a  particular 
CREDITOR.— The  delivery  of  property  to  a  creditor  in  contemplation  of 
immediate  bankruptcy  is  considered  as  fraudulent,  notwithstanding  the 
delivery  is  made  in  satisfaction  of  a  bond  fide  debt,  for  it  disappoints 
the  equality  wnich  the  bankrupt  laws  aim  at. 

Hinton's  case,  Freem.  270;  Rust  v.  Cooper,  Cowp.  629;  Alderson  v.  Temple, 
4  Burr.  2235 ;  1  Black.  R.  441 ;  Harman  v.  Fisher,  Cowp.  117.  \  Singleton  v.  Butler, 
2  Bos.  &  Pull.  283;  Wilson  v.  Balfouf,  2  Camp.  579.|| 

II  The  delivery  must  be  made  in  contemplation  of  bankruptcy,  and 
not  of  mere  insolvency,  or  at  least  under  such  circumstances  as  render 
bankruptcy  probable  though  not  inevitable. 

Hartshorn  v.  Slodden,  2  Bos.  &  Pull.  582 ;  Fidgeon  t.  Sharpe,  5  Taunt  539 ; 
1  Marsh.  R.  196 ;  Poland  v.  Glyn,  2  Dow.  &  Ry.  310. 

And  therefore  a  delivery  of  bills  to  a  creditor  in  contemplation  of  a 
deed  of  composition,  and  to  induce  him  to  accede  to  it,  was  held  not  a 
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pieferenoe  id  femd  uf  ifae  buikrapt  laws,  so  as  to  entitle  the  juagaeeB 
to  the  bills  OB  lijf  mcpoaaoa  going  off  and  a  commission  issuing. 
VittlwviBK.  w.  JMiaM, i T^t.  laO;  and  see  Hoora  i.  Buthnp,  1  Ban.  &  C. & 
Aaii  a  R»m:33Q  br  ifae  bimkropt,  though  at  the  time  of  banb- 
rr^zxcT.-x  '-vZa  ^sodiiieDltf  obtained  by  him  od  a  false  representation 
r~;iiL  X  ■^sichiiz,  hns  b«at  fa^  not  a  fiaudulent  preference. 

A  ^ul  TC'  vsyiaca*  is  decided  to  come  vithin  th6  voids  "  goods  and 
^toBOtT  m.  ±B  third  section,  (see  anti,  p.  642,}  so  that  the  naoduknt 
.j^rn^rr  oc  ic  -wZ.  coostitiite  an  act  of  bankruptcy. 

"  «.  Bd?.  S 1^.  3G3. 

A  ca  ot'  HiMMj  has  been  held  not  within  the  seventy-third  section. 

.kiiri  iL  OsieiL  I  Von.  k  MsL  370.| 

Aod  jT  a  uTuier,  under  an  apprehension  of  legal  process,  deliTer  pro- 
perty to  his  cmiiiof,  or  give  him  a  power  to  receive  it,  such  act  is  valid, 
nunnmsaniim^  the  bankrupt  knows  himself  to  be  insolvent 

T^M^aM  *.  Fhmm,  1  TcfH  B.  155.    |  Db  Tastet  t,  Carrol,  1  Stuk.  Cs.  88.| 

So  s'  a  debtor,  upon  being  pressed  by  his  creditor,  who  knows  him  to 
be  iiBciTeBC.  srres  an  order  upon  a  person,  having  his  property  to  pay 
om  tH  -ise  prxwds,  it  bath  been  determined  not  to  affect  the  payment. 

Tmm  11.  G.-i^«.  1  Tm.  jaa.38a 

',  A3ii  wiif  r;  ±pe  delivery  is  obtained  by  the  importunity  of  the  cre- 

iiii-T.  ±ccri  ±s  t^ankrupt  is  not  under  terror  of  legal  process,  and 

3)uui^t  >t  xcsi^^te  bankn^cy,  the  delivery  in  general  is  valid,  since 

itu  r'-T-imwci .--■■>-;  fc^w  it  not  to  be  voluntary.    And  as  terror  of  process 

s-  hrt  i«.-rr«arT.  •:  maners  not  that  the  debt  to  secure  which  the  creditor 

.vt:r.un.-;F  2c;  ^,v~i^  br..,  b  not  due  at  the  time.    The  circumstance  of 

i,--;   -I'  n-ssiL  re  sake  ibe  delivery  coming  from  the  creditor,  and  not  the 

.',*iv-*i;'i.  is  ijar  hi^Iti  to  rebut  tbe  inference  of  voluntariness;  and  if  the 

_^-  "vv.?^  *.-_t:^  icTvtwl  on  the  creditor's  bonajide  importunity,  secrecy 

.  I     iM  iv:~-jrr  s  zzmateriaL     Where  the  bankrupt  unsolicited  sent 

_  -tvs>-  V  s  .-~ii.:,c.  hot  before  his  clerk  delivered  them  the  creditor 

..^„  vw   vc  ii£.  if  rt  3  was  held  that  this  intervening  demand  prevented 

■~  ml  At!  -vrr  .-c  r:^  checks  being  a  voluntary  preference, 

.<«aiU>  •■  ?^*'W.(TlNaB.  ISA;  Aifaownr.  Hubnir,  1  Holt,  Cs.  675;  andsMtbt 
OM  ji  MM.    OsBsbjT.  CiODch,  SCamp.  165;  U  Easl,356.     £!r  pv* 
J  ^M.  »:  RiT->T  T.Baltud,  1  Camp.  416;  and  Bee  Churchill  v.  CieaM, 
-fii>£.  :~- :  H-utt  >.  N.-rawT,  10  Bam.  &  C.  44;  and  aee  I  Bam.  ti  Adol.  145. 
^^le,  wi«;«  the  traier  under  pressure  of  a  creditor  gave  him  a  bill  of 
_  ^^-_  >•(  ir;'an;i:-.lT  thit  tckoU  of  his  stock,  and  immediately  left  business 
;     N>-3i:u»f  a  Kutknipt,  the  court  held,  that  as  this  transfer  did  not 
■^^^-vf  'iw  Kinkrupt  fiom  any  present  difficulty,  it  must  be  considered 
.^^tw  vi.v;ii:arily  to  prefer  the  creditor. 
^  .  lltrYn«T*B,7Ea«t,544;  and  see  Morgan  t.  Horeonan,  3Tuirt.  341; 

__  «.  K.-^wts.  7  iJtDff.  B.  438.     MoBt,  or  all  of  the  above  casea  of  fraodaleiit  pralo- 
.^iVtCil  »iNt  b«  Wiaaetaof  bankmptcjaiider  tbefrords  "mako  anj  fraodDleatpA, 
-0^    _j^i-.  M  laafStt  of  anj  of  Ub  ffooda  or  chattels  with  intent  to  defeat  or  deUy  hia 
^  •*^.*».''    « tL  t,  fc  IC,  f  3 ;  atufsee  aali,  p.  C49, 724. 

=^  ''„^-«m««  IX  TaAKsrrn. — If  A,  being  beyond  sea,  consigns  goods  to 
-'  ^  ^vt  im  jcood  ciiGumstances  in  London,  and  before  the  goods  arrive 
—  "^  a  baaknqpt,  whereupon  A  consigns  them  to  another,  and  the 
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assignees  under  the  commission  pray  relief  and  a  discovery,  and  a  trial 
at  law  is  directed,  whether  such  consignment  vested  a  property  in  B, 
and  a  verdict  is  found  for  the  assignees ;  (a)  yet  equity  will  not  oblige  B 
to  come  in  as  creditor,  it  being  allowable  by  any  means,  short  of  actual 
violence,  to  prevent  the  goods  from  coming  into  the  hands  of  the  bank- 
rupt or  the  assignees,  (b) 

Wiseman  v.  Vandepat,  3  Venn.  303.     (^Vide  Snee  v.  Prescot,  2  Atk.  245;  and  Ex 
parte  Walker  and  Woodbridge,  after  Tnn.  Term,  1755 ;  Co.  Bankrupt  Laws,  483. 
(a)  This  right  of  the  consignor  to  stop  in  tranntu  in  case  of  bankruptcy,  when  the 
•   question  is  merely  between  the  consignor  and  consignee,  is  now  established  at  law. 
Biskett  t.  Jenkins,  cited  in  Cowp.  296;  Solomons  v.  Nissen,  2  Term  R.  674 ;  Lick- 
barrow  Y.  Mason,  2  Term  R.  63.    But  whether  such  right  exist,  as  between  the  con- 
signor and  the  assignee  of  the  consignee,  under  an  endorsement  of  the  bill  of  lading  for 
a  yaluable  consideration,  is  a  point  as  yet  unsettled.    The  Court  of  King's  Bench  haye 
negatiyed  any  such  right.    Ltckbarrow  y.  Mason,  2  Term  R.  63.    Their  judgment  was 
inversed  in  the  Exchequer  chamber.    H.  Black.  357;  but  the  House  of  Xords  not 
thinking  the  evidence  on  the  record  (for  the  (|uestion  was  brought  forward  on  a  demurrer 
to  evidence)  sufficient  to  maintain  the  plaintiff's  action,  awarded  a  venire  facias  de  novo* 
Dom.  Proe»  14th  June,  1793.]     ||  Although  the  assignee  of  the  bill  of  lading  tdce  it 
knowing  that  the  goods  are  not  paid  for  by  the  consignee,  still  if  there  is  no  fraud  the 
assignment  prevents  the  Tender  from  stopping  in  transitu.    Cuming  y.  Brown,  9  East, 
R.  506.    But  it  Is  otherwise  if  the  assises  knows  that  the  consi^ee  is  insolvent.  ^ 
Vertue  y.  Jewell,  4  Camp.  Ca.  31.    And  if  the  consignor  take  a  receipt  expressing  tiiat 
the  goods  are  received  for  and  on  his  account,  then  no  one  is  entitled  to  them  who  has 
not  this  receipt,  and  the  vendor  may  stop  them  in  transitu  against  any  one  not  possese- 
ing  it    Craven  v.  Ryder,  1  Holt,  N.  P.  C.  100 ;  and  see  further  as  to  the  riffht  of  stop- 
page in  transitu,  Abbott  on  Shipping,  (5th  ed.,)  part  iii.  c.  ix;  Eden's  B.Law,  300; 
Cook's  B.  Law,  (8th  ed.,)  398  ;  1  Deacon,  449.    The  right  existing  in  cases  of  mere 
insolvency  of  the  vendee  as  well  as  of  bankruptcy,  the  law  upon  it  is  only  incidentally 
eoonected  with  the  title  of  ^^  Bankruptcy,^*    Where  the  right  exists,  the  assignment  by 
the  commissioners  cannot  affect  the  property. ||     T(b)  But  if  they  once  get  into  the 
hands  of  either,  the  right  is  gone.     Ellis  v.  Hunt,  3  Term  R.  464.] 

II  Goods  sekt  but  not  accepted  by  the  bankrupt,  &c. — [Goods 
that  have  been  delivered  on  a  precedent  consideration  cannot  be  assign* 
ed,  though  the  acceptance  be  after  the  bankruptcy. 

Atkin  v.  Barwick,  1  Stra.  165 ;  10  Mod.  433,  S.  C. ;  4  Burr.  3339.]  0  See  ohserva* 
tions  of  Lord  Mansfield  on  this  case,  4  Burr.  3239,  and  of  Lord  Kenyon  in  Neat  y. 
Ball,3East,117.D 

II  So  goods  returned  by  a  trader  before  an  act  of  bankraptcy  to  a 
dreditor  from  whom  he  purchased  them,  though  not  received  by  the 
creditor,  of  agreed  to  be  accepted  by  him,  till  after  the  act  of  bank- 
ruptcy, will  not  pass  under  the  assignment  to  the  assignees. 

Fidgeon  v.  Shaipe,  1  Marsh,  R.  196. 

But  where  a  trader,  on  the  receipt  of  goods,  did  not  immediately 
exercise  his  option  of  returning  them,  but  kept  them  for  above  a  fort- 
night, though  without  opening  them  or  entering  them  in  his  books,  and 
then  returned  them  when  in  a  state  of  insolvency  and  on  the  eve  of 
bankruptcy,  though  without  fraudulent  concealment,  it  was  held  that 
he  ought  to  have  exercised  his  power  of  restoring  them  immediately, 
and  that  they  passed  to  his  assignees. 

Neate  v.  Ball,  3  East,  R.  117;  and  see  Salte  y.  Field,  6  Term  R.  311 ;  Graffe  ▼. 
Greffuhle,  1  Camp.  89 ;  Moor  v.  Barthrop,  1  Bam.  &  C.  6 ;  Barnes  v.  Freeland,  6  Term 
R.  80 ;  Dixon  v.  Baldwin,  5  East,  175. 

Goods  bought  by  the  bankrupt  but  not  deUvered,  and  in  which  he 
has  only  a  right  of  property  but  not  of  possessiooy  do  not  pass  to  the 
assignees—as,  e.  j*.,  goods  contracted  for  by  the  bankrupt,  but  not  paid 
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m  according  to  the  custom  of  the  trade,  and  remaining  in  the 
warehouse  at  the  time  of  the  bankruptcy. 

T.  Sanders,  4  Bam.  &  C.  911 ;  and  see  Blozam  y.  Morley,  lb.  951. 

oods  ordered  by  a  bankrupt  to  be  made  or  manufactured  for 

not  vest  in  him  so  as  to  pass  to  his  assignees  till  they  are 

^nd  delivered,  or  till  the  maker  has  done  some  act  assenting  to 

erty  vesting  in  the  bankrupt :  and  this  although  the  bankrupt 

e  paid  money  on  account  equal  to  the  value  of  the  work  and 

y.  Mangles,  1  Taunt  318 ;  and  see  Woods  y.  Rnssell,  5  Barn.  &  A.  949; 
Orawshay,  3  Bam.  &  C.  415. 

s  SUBJECT  TO  LiEN.II — The  assignment  doth  not  devest  an 
lien.    By  an  equitable  lien,  however,  we  are  not  to  under- 
ight  attaching  upon  the  property  in  whatsoever  hands  it  may 
-there  can  be  no  lien  distinct  from  possession. 

1 25.    As  to  what  persons  are  entitled  to  such  lien,  see  Ambl.  259;  Cowp. 

TT.  493 ;  2  Barr.  931 ;  Pr.  Ch.  580 ;  4  Burr.  2214 ;  1  Black.  R.  654 :  4TenQ 

I    Atk.  236 ;  2  Cox's  P.  Wms.  367 ;  Dougl.  97 ;  ExparU  Andrews,  Co.  Bank- 

S9515.     II See  the  cases  as  to  Uen»  collected,  Cook's  B.  Law,  (8th  edit.,) 398; 

«     Law,  279 ;  1  Deacon's  B.  Law,  476.|| 

iTTORY  coNTHACTs.|| — ^The  defendant  on  the  marriage  of  his 

lands  on  himselJf  for  life,  remainder  to  his  son  for  life,  &c, 

^nanted  during  his  own  life  to  pay  his  son  15/.  per  annum;  the 

me  a  bankrupt :  the  plaintiff  as  assignee  brought  a  bill  against 

tT,  to  have  the  benefit  of  this  agreement,  and  to  compel  payment 

^/.  per,  annum.    Per  Cur, — An  assignee,  mider  a  statute  of 

,  is  not  entitled  to  have  the  performance  of  an  agreement 

th  the  bankrupt ;  and  it  was  so  adjudged  in  the  case  of  Drake 

;^Iayor  of  Exeter,  where  the  court  held,  that  if  a  lessor  cove- 

xth  his  lessee  and  his  assigns  to  renew  his  lease,  and  the  lessee 

s    a  bankrupt,  and  the  commissioners  assign  this  covenant,  the 

cannot  have  any  relief  against  the  lessor. 

9    ▼.  Little,  2  Vera.  194 ;   Sed  quxrt^  Yandenanker  y.  Desbiongh,  2  Vein.  96; 
The  Mayor  of  Exeter,  1  Chan.  Ca.  71.     ^Sedvide  Freem.  183,  S.  C.  eoid,\ 

s  last  case  has  been  questioned,  (a)  and  the  report  of  it  in  Freem. 

is  the  other  way ;  and  the  genersd  question  whether  assignees 

pel  a  specific  performance  of  an  agreement  to  grant  a  leoie  to 

fcrupt  has  only  very  lately  been  decided.  (A)     Lord  Rosslyn 

to  determine  the  point  on  demurrer  in  a  case  of  complex  cir- 

xices,  but  did  not  say  that  the  assignees^  daim  would  be  improper 

taring,  though  he  admitted  that  there  was  much  force  in  the 

ion  between  such  a  case  and  that  of  enforcing  an  agreement  for 

where  the  assignees  must  first  do  equity  by  paying  the 

-money,  but  here  the  consideration  was  the  covenants  of  the 
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^i^ith  V.  Coffin,  2  H.  B.  444;  Brooke  t.  Hewitt,  3  Ves.  253.  (6)  With  reaped 
^^cts  hy  hankrupt  to  purchase  lands,  there  is  no  doubt  assignees  can  enfoTce 
3.^jice  of  them ;  see  section  76  of  the  new  act,  and  so  also  as  to  contreets  by 
.^^  to  sell  lands,  see  Sharpe  ▼.  Rhoahde,  2  Rose,  192;  Goodwin  t.  Liriitbody, 
^^1,  153. 

jriere  a  pnerson  who  took  the  benefit  of  an  insolvent  act  had  pie- 
%y  obtained  an  agreement  for  a  lease,  with  a  proviso  agauost 
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assignments,  on  a  bill  filed  by  a  party  to  whom  the  insolvent  had 
assigned  his  interest  against  his  assignees  for  a  specific  performance.  Sir 
Will.  Grant  dismissed  the  bill  principally  on  the  growid  of  the  proviso 
against  assignments,  saying  that  it  was  very  disputable  whether  the 
assignee  of  the  insolvent  himself  could  enforce  a  performance,  but  not 
deciding  the  general  question. 

Weatherall  v.  Geering,  12  Yes.  504;  and  see  Flood  y.  Finlay,  2  Ball  ic  Beatty,  9; 
and  see  4  Evans's  Stat.  328,  note;  1  Christ.  B.  L.  256,  n. ;  1  Deacon,  B.  L.  368. 

The  Court  of  Exchequer  have,  however,  lately  held  that  the  as- 
signees are  entitled  to  specific  performance  of  an  agreement  for  a  lease, 
they  personally  entering  into  those  covenants  which  the  bankrupt,  if 
solvent,  would  have  been  bound  to  enter  into :  and  the  court  said,  that 
if  injustice  would  be  done  by  it,  the  court  would,  in  their  discretion, 
refuse  a  decree. 

Powell  V.  Lloyd,  2  Yoonge  &  J.  372. 

Propbhtt  acquired  after  bankruptcy. II — [Chippendale  brought 
an  action  of  assumpsit  for  work  find  labour  as  an  attorney.  The 
defendant  pleaded,  that  the  plaintiff  was  a  bankrupt,  and  averred,  that 
the  commission  was  still  in  force.  The  plaintifi*  replied,  that  the  work 
and  labour  was  done  after  the  commissioners'  assignment,  and  for  the 
necessary  support  and  maintenance  of  himself  and  his  family.  Re- 
joinder, that  the  plaintiff  had  not  obtained  his  certificate ;  and  there- 
upon a  demurrer.  Lord  Mansfield  said,  The  only  question  is.  Whether 
the  assignees  of  a  bankrupt  are  entitled  to  the  profits  arising  from  his 
personal  labour?  The  assignees  cannot  let  out  the  bankrupt;  they 
cannot  contract  for  his  labour.  And  Mr.  Justice  BuUer  observed,  that 
when  Lord  Hardwicke  said,  that  "  all  the  bankrupt's  futiure  personal 
estate  is  affected  by  the  assignment,"  he  evidently  meant,  that  if  the 
assignees  claim  it,  the  bankrupt  must  deUver  it  up ;  and  so  far  the 
assignment  affects  it :  but  no  other  person  can  have  the  same  plea.] 

Chippendale  v.  Tomlinson,  Tiin.  25  G.  3,  B.  R;  1  Atk.  253.  See  oee.,  AsbJey  r. 
Kell,  2  Stra.  1207. 

II  It  is  fully  established  that  an  uncertificated  bankrupt  has  a  xight  to 
property  acquired  subsequent  to  his  bankruptcy  against  all  the  world 
except  his  assignees,  and  may  maintain  actions  in  respect  of  such  pro- 
perty, unless  the  assignees  interpose. 

Webb  V.  Fox,  7  Term  R.  391 ;  Fowler  v.  Down,  1  Bos.  &  Pull.  44 ;  Cnmming  t.  Roe- 
buck, 1  Holt,  Ca.  172 ;   Clark  v.  Calvert,  3  Moo.  96 ;  Drayton  v.  Dale,  2  Bam.  &  C.  293. 

But  the  bankrupt  cannot  retain  any  such  property  against  the  as- 
signees. And  accordingly,  to  an  action  by  a  bankrupt  on  a  promissory 
note,  it  was  holden  a  good  plea  that  the  assignees  had  required  the  de- 
fendant to  pay  the  money  to  them. 

Kitchen  ▼.  Barsch,  7  East,  53. 

And  so  also  where  the  assignees  had,  for  a  valuable  consideration 
paid  by  a  third  party,  left  the  bankrupt's  furniture,  &c.,  in  his  posses- 
sion, and  afterwards,  notwithstanding  such  agreement,  they  seized  it,  it 
was  held  that  the  bankrupt  could  not  maintain  trespass  for  such  seizure, 
since  he  could  not  retain  any  property  against  his  assignees. 

Nias  Y.  Adamson,  3  Bam.  &  A.  225. 

And  where  the  seizure  of  an  uncertificated  bankrupt's  effects  was 
made  by  the  creditors  without  authority  from  the  assignees,  a  subsequent 
Vol.  L— 93  3  q  2 
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(G)  Property  in  the  repatod  Ownership  of  the  Bankrupt. 

the  assignees'  interest  to  them  was  held  a  sufficient  ratificar 
^ify  the  seizure. 

kersgill,  1  Bro.  &  B.  389.    See  Coles  ▼.  Barrow,  4  Taunt.  754,  where  h 
anafield,  C.  J.,  disM,^)  that  a  bankrupt  might  recoyer  a  reaaooable  e<Mnpe»* 
tils  aaaigrDeea  for  work  and  labour  done  in  carrying  on  bnsineaa  for  the 
«8tate  under  the  employment  of  the  assignees. 

»jperty  passing  to  the  Assisnees  as  being  in  the  reputed  Ownership  of  the 

Bankrupt.! 

oting  part  of  21  Jac.  1,  c.  1 9,  §  1 1,  has  been  held  not  restrained 
i.mble,  but  to  extend  to  other  persons'  goods,  as  well  as  those 
e  originally  the  bankrupt's  property.^ 
I- 

eamble  is  altogether  omitted  in  the  late  statute,  which  enacts 

y  banknipt  shall  by  consent  and  permission  of  the  true  owner 

is  possession,  order,  or  disposition,  any  goods  or  chattels 

e  was  reputed  o^nei  yhr  whereof  he  had  iciken  upon  him  the 

9.tion,  or  disposition  as  X)wner,  the  conmiissioners  shall  have 

sell  and  dispose  of  the  same  for  the  benefit  of  the  creditors 

commission.     *  Provided  that  nothing  herein  contained  shall 

or  affect  any  transfer  or  assignment  of  any  ship  or  vessel,  or 

thereof  made  as  a  security  for  any  debt  or  debts,  either  by 

ortgage  or  assignment,  duly  registered  according  to  the  provi- 

act  of  parliament  made  in  the  4  Geo.  4,  (a)  intituled  ^Sn  ^et 

ering  of  vessels.^' 

16,  $  73.    The  word  or  is  in  place  of  and  in  the  former  statute,  and  the 
erf  he  had  taken  instead  of  and  take.  See  3  Taunt.  490.    The  clanae  after 
(a)  The  6  G.  4,  e.  110,  is  the  registry  act  now  in  force. 

^ce  kept  a  public  house,  had  a  license,  and  said  she  was  mar- 
nrice.    It  was  proved  she  went  to  the  Excise-office,  had  his 
ered  in  the  boote,  with  a  note  in  the  margin, "  married."   Pen- 
ile license,  and  continued  in  possession  of  the  house  and  goods 
time  till  he  absconded  and  went  to  Pimlico,  which  was  an  act 
ptcy.    Mace,  the  plaintiff,  first  claimed  the  goods  in  question 
t)ill  of  sale  firom  Penrice,  but  afterwards  as  her  own  original 
^     and  denied  that  Penrice  and  she  were  married.     Upon  a 
lYhether  this  was  within  the  statute  ?  the  court  held  that  it 

Oadell,  Cowp.  333. 

-teller  case,  Bryson  being  possessed  of  a  dyer's  plant,  sold  it  to 

:Cor  165/.  16^.  6d.;  and  Simpson  gave  Bryson  two  promissory 

-t«d  the  19th  day  of  January,  1780,  one  for  the  sum  of  82iL  ISc 

fble  on  the  6th  of  January,  1781,  and  the  other  for  the  sum  of 

yayable  on  the  6th  January,  1782.    When  the  first  note  be- 

^  Simpson  could  not  take  it  up,  and  Bryson  offered  to  take 

jplant,  and  return  the  notes,  and  agreed  that  he  would  let  him 

dt  the  rent  of  5/.  a  year,  upon  the  valuation  amounting  to  SL 

X  arm.,  for  the  term  of  three  years.    To  this  proposal  Simpson 

y  agreed,  and  a  deed  was  accordingly  execut^ ;  by  which  it  was 

0t  Bryson  should  let  the  plant  to  Simpson,  and  that  if  he  shoohi 

^E^xdt  in  any  of  the  quarterly  payments,  or  in  the  performaiiGe 

^  <he  covenants,  then  the  term  granted  should  cease,  and  Simp- 
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(6)  Property  in  the  reputed  Ownership  of  the  Bankrupt 

son  should  deliver  up  the  plant,  &c,  and  it  should  be  lawful  for  Biyson 
to  take  immediate  possession  of  the  same.  There  was  a  memorandum 
at  the  foot  of  the  deed,  that  Simpson  had  put  Bryson  in  full  possession 
of  the  plant,  by  delivering  to  him  one  winch  in  the  name  of  the  whole. 
On  the  5th  of  July,  1783,  a  commission  of  bankruptcy  issued  against 
Simpson,  and  the  messenger  took  possession  of  the  plant. 

Bryson  y.  Wylie,  Hil.  24  G.  3,  B.  R.  B  Reported  rather  more  fully,  1  Bos.  & 
Poll.  83.  II 

The  question  was,  Whether  this  was  within  the  stat  21  Jac  1  ?  The 
court  held  clearly  that  it  was. 

The  bare  leaving  goods  in  possession  of  the  bankrupt  without  power  to  dispose,  will 
not  be  within  the  statute.  West  y.  Skip,  1  Yes.  243.  Ex  parte  Flyn,  1  Atk.  185.  The 
sort  of  possession,  disposition,  &c.,  are,  in  general,  facts  for  the  determination  of  a  jury. 
Walker  y.  Bumell,  Dougl.  303;  Copeman  y.  Gallant,  IP.  Wms.  314;  Collins  y. 
Forbes,  3  Term  R.  316. 

II  So  where  a  distillery  with  coppers,  vats,  stills,  &c.,  was  let  on  lease 
to  traders  who  became  bankrupt,  it  was  holden  that  the  stills,  &c,  which 
were  fixed  to  the  freehold,  did  not  pass  to  the  assignees,  but  that  the  vats 
and  other  things  which  were  movable  did  pass  as  being  in  the  reputed 
ownership  of  the  bankrupts. 

Horn  Y.  Baker,  9  East,  R.  215. 

But  where  a  colliery  was  demised  to  the  bankrupt,  with  engines,  ma- 
chinery, and  implements,  to  be  rendered  up  to  the  lessor  at  the  expira- 
tion or  other  sooner  determination  ^f  the  term ;  it  was  held,  that  the 
tenant  never  had,  under  this  demise,  the  possession,  order,  or  disposition 
of  the  engines,  &c.,  within  the  meaning  of  the  statute,  but  only  a  quali- 
fied right  to  use  them. 

Storer  y.  Hunter,  3  Bam.  &  C.  368. 

If  goods  taken  in  execution  are  let  by  the  execution  creditor  to  the 
debtor,  and  he  is  suffered  to  remain  in  possession  of  them  till  he  becomes 
bankrupt,  he  must  be  considered  as  reputed  owner,  and  they  pass  to  his 
assignees,  and  the  marking  the  creditor's  initials  on  the  goods  will  not 
prevent  the  effect  of  the  statute. 

Lingham  y.  Biggs,  1  Bos.  ic  Pull.  82 ;  Lingard  y.  Messiter,  1  Bam.  &  C.  306. 

Where  the  goods  have  once  been  in  the  ostensible  ownership  of  the 
bankrupt,  his  possession  of  them  at  his  bankruptcy  is  primd  fade  evi- 
dence of  his  being  still  the  reputed  owner ;  but  this  evidence  may  be 
rebutted  by  circumstances.  Where  the  bankrupt  was  not  the  original 
owner,  the  mere  possession  of  the  goods  will  not  be  evidence  of  his 
being  reputed  owner.  Evidence  of  reputation  of  ownership  is  receivable 
in  such  case,  and  also  evidence  of  contrary  reputation. 

1  Bam.  &  C.  313 ;  OliYer  y.  Bartlett,  1  Bro.  &  B.  269 ;  Gurr  y.  Rutton,  1  Holt,  327. 

Furniture  in  a  ready-furnished  house  will  not,  it  seems,  pass  to  the 
assignees  of  the  occupier  unless  there  are  circumstances  to  show  a 
reputed  ownership. 

Ptr  Eyre,  C.  J.«  1  Bos.  k,  Pull.  88. 

So  also  goods  let  to  hire,  and  which  by  custom  are  so  let  out,  as  a 
stocking-frame  let  to  a  working  hosier  in  a  manufacturing  district,  will 
not,  it  seems,  pass  to  the  assignees. 

Fer  Laurence,  J.,  3  Taunt.  490.    And  so  perhaps  as  to  joh-horses.  lb. 

Where  an  officer  in  the  East  India  Company's  service,  having  the 
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e  of  shipping  a  certain  quantity  of  goods  from  the  Elast  Indies 

land,  assigned  it  for  a  valuable  consideration  to  AB;  but  the 

^were  shipped  and  brought  to  England  and  sold  in  the  name  of  the 

,  "who  became  bankrupt  before  A  B  could  receive  the  proceeds  of 

ods ;  it  was  held  that  the  officer  being  the  reputed  owner,  the  pro- 

jpassed  to  the  assignees. 

on  Y.  East  India  Company,  7  Tenn  R.  338 ;  and  see  Collins  y.  Forbes,  3  Term 
I 

rtgages  of  land  or  chattels  real,  the  non-delivery  of  possession 
ot  amount  to  that  species  of  fraud  intended  to  be  checked  by  the 
the  title-deeds,  and  not  the  possession,  being  the  evidence  of 
pecies  of  property.     Creditors,  therefore,  cannot  be  deceived  and 
by  the  possession  of  property  of  that  nature.     But,  wheie 
are  pawned  or  mortgaged,  it  is  ve/y  different ;  for  possession  and 
3r  of  disposal  of  such  property  are  the  only  evidences  of  ownership 
In^ich  the  creditor  can  look :  an  assignment  therefore  of  such  pro- 
unaccompanied  by  possession,  is  fraudulent  and  void. 

tpliens  v.  Sole,  1  Yes.  353 ;   Bourne  y.  Dodson,  1  Atk.  154 ;  Ryal  ▼.  Rowles* 
'  65 ;  1  Ves.  348 ;  Bamford  y.  Baron,  3  Term  R.  594 ;  Edwards  y.  Haben,  3  Tenn 

accordingly  where  the  printer  and  publisher  of  a  newspaper 

ed  over  all  his  interest  to  a  creditor  as  a  security,  but  continued  to 

nd  publish  as  before,  and  no  affidavit  of  the  change  of  interest 

<3.6livered  to  the  stamp-office,  and  the  printer. became  bankrupt;  the 

sst  in  the  paper  was  held  to  pass  to  his  assignees. 

^cnan  y.  Tripp,  3  New  R.  67 ;  and  see  3  Sim.  &  Stu.  393.| 

t,  if  the  property  cannot  be  delivered  at  the  time  of  the  contract,  it 

sufficient  if  the  mortgagee  has  the  documents  and  muniments 

i3red  to  him,  in  order  to  reduce  it  into  possession.    A  mortgage, 

:f  ore,  of  a  ship,  or  goods  at  sea,  if  the  mortgagee  has  taken  all 

ds  in  his  power  to  get  possession,  such  as  the  bill  of  sale,  bills  of 

_ ,  &c.,  will  be  valid,  for  otherwise  no  security  could  be  made  of 

-things  at  sea.    But  if  the  creditor  were  to  suffer  the  ship  to  come 

and  go  upon  another  voyage,  the  case  would  be  very  different 

-t^lie  delivery  of  the  grand  bill  of  sale  will  not  be  sufficient,  if  there  is 

-pportunity  of  taking  actual  possession. 

^^-^n  Y.  Heathcote,  1  Atk.  160;  Ex  parte  Mathews,  3  Yes.  373;  Hall  v.  Gnniey, 

^4  G.  3,  B.  R. ;  Co.  Bankrupt  Laws,  401 ;  Atkinson  y.  Maling,  3  Term  R.  463; 

%^  Y.  Glenme,  4  Maule  &  S.  340.||     By  the  36  6.  3,  c.  60,  $  17,  the  bill  of  sale 

^  recite  the  certificate  of  the  re^stry  of  the  ship,  notwithstanding  it  be  intended  only 

security  for  money  lent,  else  it  is  Yoid ;  and  being  Yoid,  the  Yendee,  thoaffh  he  take 

^ssion  of  the  ship  Immediately  upon  her  return,  cannot  retain  it  against  ue  aaaign- 

f  the  vendor.    RoUeston  y.  Hibbert,  3  Term  R.  406. 

«|  ^Before  the  late  registry  act  it  was  settled  that  where  the  owner  of  a 
^fy  assigned  over  his  interest,  and  the  transfer  was  complete  according 

-t^lie  registry  acts,  so  that  the  lassignee  became  the  registered  owner, 

-^1.  if  the  original  owner  continued  to  have  the' ship  in  his  possession, 

er,  and  disposition,  by  the  permission  of  the  assignee,  the  property 

:^Bed  to  the  assignees  of  the  owner  on  his  becoming  bankrupt 

obinson  y.  Maodonnell,  S  Maule  &  S.  338;  Hay  y.  Fairbum,  3  Bam.  &  A.  193; 
nkhoase  y.  Hay,  3  Bro.  at  B.  114;  8  Price,  356;   Kirkley  y.  Hodgson,  1  Banu  6 
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But  now,  by  the  registry  act,  6  G.  4,  c.  110,  §  46,  it  is  provided,  that 
when  any  transfer  of  any  ship  or  vessel,  or  of  any  share  thereof,  shall 
have  been  made  as  a  security  for  payment  of  any  debt,  either  by  way 
of  mortgage  or  of  any  assignment  to  a  trustee  for  the  purpose,  of  selling 
for  the  payment  of  any  debt,  if  such  transfer  shall  have  been  duly  regis- 
tered according  to  the  provisions  of  the  act,  the  interest  of  the  mortgagee 
shall  not  be  affected  by  the  bankruptcy  of  the  mortgagor,  notwithstand- 
ing the  ship  was  at  the  time  in  the  possession,  order,  and  disposition  of 
the  bankrupt,  and  that  he  was  the  reputed  owner.  And  see  6  G.  4,  c. 
16,  §  72,  (p.  738.) 

Before  this  statute  it  had  been  decided  that  ships  registered  in  the 
name  of  one  partner,  but  in  the  order  and  disposition  of  the  whole  part- 
nership, passed  to  the  assignees  of  the  joint  estate :  and  this  decision  is 
not  affected  by  the  above  clause,  which  applies  only  to  cases  of  transfers 
by  way  of  security  or  mortgage. 

Ex  parte  Barn,  1  Jac.  &  W.  378 ;  and  see  4  Bam.  &  G.  130. 

Where  a  party  contracted  with  a  builder  for  a  barge,  and  agreed  to 
pay  him  the  value  in  advance,  and  the  builder  became  bankrupt  before 
the  barge  was  completed,  it  was  holden  that  the  purchaser  had  acquired 
no  property  in  the  barge,  and  that  it  passed  to  the  assignees  of  the 
builder. 

MqcIlIow  y.  Mangles,  1  Taunt  318.    See  ^is  aathority  doubted,  6  Bing.  376, 377.  ' 

But  where  the  price  of  the  ship  to  be  built  was  payable  by  instal- 
ments, and  the  builder,  after  payment  of  some  only  of  the  instalments, 
signed  a  certificate,  according  to  the  registry  act,  to  enable  the  purchaser 
to  have  the  ship  duly  registered  in  his  name,  and  the  builder  afterwards 
became  bankrupt;  it  was  held,  that  the  payment  of  the  instalments 
vested  die  specific  property  in  the  buyer,  and  that  at  all  events  the 
signing  the  certificate  by  the  builder  was  a  consent  that  the  property 
dK>uld  pass  to  the  buyer. 

Woods  Y.  RoBsell,  5  Bam.  &  A.  943;  and  see  Carmthers  y.  Payne,  5  Bing.  370.||   | 

If  a  ship  is  in  a  foreign  port,  where  the  mortgagee  might  take  posses- 
sion of  her,  and  this  be  known  to  him,  yet  he  is  not  obliged  to  take  pos- 
session until  her  arrival  in  Great  Britain. 

Ex  parte  Batson,  8th  Aug.  1791,  Co.  Bankrupt  Laws,  406. 

Where  a  share  of  a  ship  is  mortgaged  or  pledged,  the  delivering  of  the 
bill  of  sale  pf  that  share  is  sufficient,  for  the  mortgagee  cannot  in  such 
case  take  actual  possession  of  the  ship. 

Gillespy  y.  Coutts,  Ambl.  653;  Ex  parte  Standgroom,  3d  Aug.  1790,  Co.  Bankrapt 
Laws,  410 ;  1  Ves.  jun.  163. 

Chases  in  action  are  holden  within  the  statute,  for  although  they  are 
only  assignable  in  equity,  equity  will  follow  the  law  in  such  case. 

Falkener  y.  Case,  Co.  Bankrupt  Laws,  413 ;  1  Bro.  Chan.  IL 135,  S.  C. ;  3  Term  R. 
491,  S.  C;  Rowe  y.  Dawson,  1  Ves.  331. 

II  So  government  ^ock  (a)  is  also  within  the  statute,  and  bills  of  ex- 
change, (b)  policies  of  insurance,  [c)  a  share  in  a  newspaper,  {d)  share 
in  a  public  company,  {e) 

(a)  Brown  y.  Bellaris,  5  Madd.  53;  Ex  parte  Richardson,  Buck,  480;  and  see  80th 
flection  of  6  G.  4,  c.  16.  {h)  Homblower  y.  Proud,  3  Barn.  &  Aid.  337;  Ex  parte 
Burton,  1  Glyn  &  Ja.  307.  (e)  Ex  parte  North,  Buck,  149 ;  3  Madd.  63.  (d)  LonA- 
man  y.  Tripp,  3  New  R.  67.  (e)  Nelson  y.  London  Association  Company,  3  Sim*  & 
8tn.  393. 
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ut  Stock  of  a  company  seised  of  real  estate  is  not  a  chattel  witihin 

statute. 

..X2X parte  Vaoxhall  Bridge  Gompanyf  1  Gljn  &  Ja.  101. 
Nor  are  chattels  fixed  to  the  freehold, 
a  Atk.  161 ;  Horn  ▼.  Baker,  9  East,  315.  | 

If  a  bond  is  assigned,  the  bond  must  be  delivered  and  notice  must  be 
x^ven  to  the  debtor ;  but  in  assignment  of  book-debts  notice  alone  is 
fficient,  because  there  can  be  no  delivery,  and  such  acts  are  equal  to 
delivery  of  goods,  which  are  capable  of  being  delivered. 

Il3rall  ▼.  Rowles,  1  Yes.  373 ;  1  Atk.  171, 177.    A  chose  in  action  may  be  asaigiied 
thont  deed.    Howell  v.  M'lyers,  4  Term  R.  690. 

II  The  assignment  of  a  bond  and  delivery  of  it  to  the  assignee,  are  not 
Tzfficient  to  take  the  bond  out  of  the  operation  of  the  bankruptcy,  unless 
otice  is  also  given  to  the  debtor. 

Hx  parte  Monro,  Back,  300. 

And  so  also  where,  on  the  dissolution  of  a  partnership,  debts  due  to 
t  are  assigned  to  the  continuing  partner,  unless  notice  is  given  to  the 
ebtors,  the  debts  still  remain  in  the  order  and  disposition  of  the  part- 
ership. 
Ex  parte  Barton,  1  Glyn  &  Ja.  307. 

And  so  also  as  to  assignment  of  a  policy,  unless  notice  is  given  to  the 


Williams  ▼.  Thorp,  3  Sim.  357. 

And  notice  in  the  Gazette  is  not  sufficient  unless  the  debtors  have 
?en  it. 

ExparU  Usbome,  1  Glyn  &  Ja.  368.  | 

TiVhere  a  trader  makes  a  settlement  of  personal  property  upon  his 

-^marriage,  for  the  separate  use  of  his  wife,  and  to  be  by  her  employed 

:mn  a  trade,  his  living  with  the  wife,  if  he  do  not  intermeddle  in  the 

'ftusiness,  will  not  be  a  possession  of  the  property  within  the  statute  of 

^1  Jac  1 ;  for  he  hath  not  the  order  and  disposition  with  the  consent 

^)/the  real  owner, 

Haselinton  v.  Gill,  3  Term  R.  630,  n. ;  Jarman  v.  Wooloton,  B). 
II  But  goods,  the  property  of  the  wife,  assigned  on  the  marriage  to 
j^rustees  on  trust  to  permit  her  husband  to  enjoy  them,  on  condition  of 
I^is  paying  a  sum  of  money  by  instalments  to  the  trusteeis  for  the  use  of 
-Che  wife's  children  by  a  former  husband,  were  held  to  &11  within  the 
^statute,  the  trustees  having  permitted  them  to  remain  in  the  husband's 
liands  after  default  made  in  the  iostalments,  and  until  the  day  before 
]nis  bankruptcy. 

Darby  t.  Smith,  8  Term  R.  83. 

In  the  above  case,  the  possession  taken  by  the  trustees  on  the  ni^t 
iDefore  the  bankruptcy,  was  considered  by  the  court  as  no  alteration  of 
che  bankrupt's  possession,  so  that  he  was  still  in  possession  ^  at  the 
Cime."  This  case  is  not  to  be  considered  as  carrying  the  words  of  the 
statute,  ^'at  such  time  as  they  shall  become  bankrupt,"  beyond  their 
4:irdinary  import. 

Ilierefore,  in  a  subsequent  case,  where  the  purchaser  of  goods 
^^ceived  from  the  seller  an  order  on  the  wharfinger  for  delivery,  but 
suffered  the  goods  to  remain  some  months  in  the  seller's  name,  and  the 
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seller  disposed  of  part,  and  on  notice  of  the  seller's  insolvency,  and 
nine  days  before  his  bankruptcy,  the  purchaser  procured  the  goods-to 
be  transferred  to  his  name,  it  was  held  that  there  was  a  complete  trans- 
fer to  the  buyer  before  the  bankruptcy,  and  consequently  the  assignees 
of  the  seller  were  not  entitled  to  the  goods. 

Jones  T.  DwyeTf  15  East,  21 ;  and  see  aee.  Arbooin  ▼  Williams*  1  Rr.  &  Moo.  N.  P. 
C.  72 ;  where  the  transfer  was  only  the  day  before  the  bankruptcy.  ^  parte  Smidi» 
Bock,  149 ;  3  Mad.  63 ;  Robinson  ▼.  Maodonnell,  2  Bam.  &  A.  134. 

In  order  to  bring  the  case  within  the  statute,  the  bankrupt  must  have 
the  possession,  order,  and  disposition  of  the  goods.  The  bankrupt  was 
an  engineer  employed  by  a  canal  company  to  build  locks,  &c.,  on  the 
canal,  and  on  his  purchasing  materials  for  that  purpose,  they  were,  laid 
on  the  company's  premises,  and  the  company  advanced  money  to  the 
engineer,  taking  a  bill  of  sale  of  the  goods,  and  a  symbolical  delivery 
from  the  engineer  by  a  halfpenny.  The  engineer  afterwards  becoming 
bankrupt,  the  assignees  were  held  not  entitled  to  the  goods,  the  sherifT 
having  previously  seized  them  under  an  execution  against  the  engineer 
at  the  suit  of  the  company ;  for  the  best  delivery  of  the  goods  was 
made  that  the  nature  of  the  case  admitted,  the  goods  being  on  the 
company's  premises ;  and  the  goods  appearing  to  be  the  goods  of  the 
company,  no  false  credit  could  be  obtained  by  the  bankrupt 

Manton  ▼.  Moore,  7  Term  R.  67. 

But  if  a  trader  sell  goods  lying  on  his  wharf,  and  the  buver  neglect 
to  have  them  transferred  into  his  name  in  the  wharfinger's  books,  they 
will  pass  to  the  trader's  assignees  under  his  bankruptcy. 

Jones  ▼.  Dwyer,  mprd. 

But  the  transfer  in  the  wharfinger's  books  passes  the  possession  to 
the  vendee.  And  so  also  the  delivery  by  the  bankrupt  of  warrants  for 
delivery  of  goods  in  dock  warehouses,  duly  endorsed,  is  such  a  trans- 
ference of  the  possession  to  the  party  receiving  the  warrants,  that  the 
goods  do  not  remain  in  the  possession,  order,  and  disposition  of  the 
bankrupt  In  this  case,  an  assent  on  the  part  of  the  dock  company  to 
the  transfer  was  proved ;  but  it  seems  that  possession  is  changed  with- 
out such  assent 

Loeas  t.  Dorrien,  1  Moo.  R.  29 ;  7  Taunt  278,  S.  C. ;  Harman  t.  Andereon,  2  Camp. 
345;  Spear  ▼.  Travers,  4  Camp.  251 ;  and  see  Greening  ▼.  Clark,  4  Bam.  &  C.  316; 
\Vinks  Y.  Hassall,  9  Bam.  &  C.  376. 

But  where  there  is  no  warrant  or  order  for  delivery,  the  mere  mark- 
ing the  goods  with  the  initials  of  the  vendee  will  not  alter  the  posses- 
sion so  as  to  prevent  the  goods  passing  under  the  statute  to  the  vendor's 
assignees ;  and  this,  notwithstanding  the  sale  may  be  notorious  in  the 
particular  trade  of  the  parties.  But  if  notice  is  given  to  the  ware- 
house-keeper of  the  sale,  it  seems  the  possession  wilt  be  passed  to  the 
vendee. 

Knowles  v.  Horsiidl,  5  Barn*  &  A.  134. 

Goods  sold  and  remaining  undistinguished  in  the  vendor's  warehouse 
for  resale  by  the  vendee,  under  a  rent  to  the  vendor,  will  pass  to  the 
vendor's  assignees  imder  his  bankruptcy,  notwithstanding  a  custom  in 
the  particular  trade  that  goods  shall  so  remain  after  sale  without  any 
mark. 

Thwackthwaite  v.  Cock,  3  Taunt  486 ;  but  see  Flinn  ▼•  Matfaews,  1  Atk.  186. 
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But  win^    ^pxirchased  of  a  wine-merchant,  and  remaining  in  the  mei- 


chant's  eel  Isi^iirSy  set  apart  in  a  particular  bin,  and  marked  with  the  pur- 
chaser's ses^l  9  snd  entered  as  his  in  the  merctiant's  books,  is  not  in  the 
ol'der  and  dsj^position  of  the  merchant  so  as  to  pass  to  his  assignees^ 

Ex  parte  IVKsft-arrable,  1  Glyn  &  Ja.  403. 

Where  a,  ^Trsider's  shopman  and  another  were  the  special  bailiffs  in  a 
warrant  urxci^x  an  execution  against  the  trader,  and  they  seized  the 
goods  and  r^xxiained  in  possession  till  his  bankruptcy;  it  was  held,  that 
thg  possessionrx  of  the  servant  was  the  possession  of  the  master,  and  that 
the  assignor 2S    ^were  consequently  entitled  to  the  goods. 

Jackson  v.   Xir^v-iii,  3  Camp.  R.  48. 


Aiid  so  sl1-230  where  the  warrant  was  du-ected  to  a  regular  bailiff,  but 
the  creditox-  <:>  jrdered  him  not  to  sell,  and  the  bailiff  left  a  man  in  posses- 
sion and  the3  ^xader  was  suffered  to  carry  on  business  and  to  have  the 
visible  own^:K"fi*liip  of  the  goods  till  his  bankruptcy. 

Toussaint  ▼.    »««top,  1  Holt,  R.  336. 

So  also,  w^ln-^re  the  goods  seized  were  left  in  possession  <rf  the  bank- 
rupt, after  tlx^     execution  under  a  demise,  at  a  rent  from  the  credkor,  aud 
though  the   c3X-^ditor's  initials  were  marked  on  them,  they  were  held  to 
pass  to  Ihe  a-ssignees. 
Lingard  v.  I^^^^^si^r,  1  Bam.  &  C.  308 ;  and  see  4  B.  &  C.  668. 

It  has  bee-rx  <3ecided  by  the  Court  of  Exchequer,  that  the  share  of  a 
dormant  pa.xtx:*.^^'?  in  the  stock  in  trade  being  in  the  possession  of  the  act- 
ing- partner  dloes  not  pass  to  the  assignees  under  the  bankruptcy  rf  suA 
acting  partrx^r  ;  but  this  decision  has  been  much  questioned  by  Lord 
Eldon. 

Coldwell  -v--    GJx-cgoiy,  1  Price,  R.  119.    ExparU  Dyster,  2  Rose,  Ca.  966* 

A.nd  in  a-  Istte  case,  where  a  dissolution  of  partnership  took  place  some 
tim^  prior  t;o  tlie  bankruptcy  of  one  of  the  partners,  and  the  trade  was 
\^\ed  on  CL^tGT  the  dissolution  (as  it  had  been  before)  by  such  partner 
\^  and  ttfc^  ^hole  stock  and  eflfects  remained  in  his  hands  until  and 
T  rfie  timo  o^  *®  bankruptcy,  by  agreement  with  his  former  partner; 
-i^ns  decide <i  ^^^^  ^^®  ^^^^  of  *e  other  partner  passed  to  the  assignees 
^^  g^^x  the  bsi-K^l^rup^^^yy  as  being  in  the  possession,  order,  and  control  of 

^   the   possession  must  be  with  consent  of  the  true  owner,  the  pro- 

^  of  inf»^^»  ^^^  ^^^  incapable  of  consenting,  is  not  within  the 
perty 

statute.^    Caa^U.  3  Eap.  Ca.  88. 

lirHere   stook  was  mortgaged  and  was  afterwards  transferred  by  the 

\ita.nt-g^°®^^^  to  the  mortgagor  without  privity  of  the  mortgagee, 

accati"^^^^^  Tcxot  to  pass  to  the  assignees  of  the  mortgagor  on  his  oank- 

ruptey-^^  jticliardBon,  Buck,  480. 

^^  ^^liere  a  trustee  contracted  to  sell  and  let  the  purchaser  into  pes- 
B^^       ^\xo  property  was  held  to  pass  under  the  purchaser's  bankruptcy, 
session^  i>eing  the  "  true  owner"  within  the  meaning  of  the  statute. 

the  trx*^^  j^^ie.  Bock,  366.| 
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The  assignment  will  not  pass  goods  which  the  bankrupt  hath  posses- 
sion of  as  &ctor,  though  he  act  upon  a  del  credere  commission. 

Garret  t.  Gullara,  Ball.  Ni.  Pri.  43,  (5th  edit. ;)  Godfrey  v.  Funo,  1  P.  Wmd.  1S5| 
Ex  parte  Dnmtt,  3  Ves.  586;  1  Atk.  23;  Scrimshire  v.  Alderton,  3  Stra.  1183;  Escott 
▼.  Milward,  Sittings  after  Mich.  1783;  Co.  Bankrupt  Laws,  456,  457.  (Delaunay  r. 
Barker,  2  Stark.  R.  539  ;  Taylor  t.  Plumer,  3  Made  &  S.  563.|| 

II  But  goods  which  the  bankrupt  has  upon  sale  or  retiun  are  not  in 
his  possession  as  factor,  and  pass  under  the  assignment.  But  where 
the  trader  received  a  parcel  of  goods  on  sale  or  return  the  evening 
before  his  bankruptcy,  and  in  fact  never  unpacked  them,  and  his  shop 
was  shut  next  morning  and  never  re-opened,  it  was  held  that  they  did 
not  pass  to  the  assignees. 

liTesay  t.  Hood,  S  Oainp.  R.  83;  Gibson  v.  Bray,  STannt.  R.  76;  1  Moo.  519, 

S.  C.| 

And  upon  the  same  principle,  the  assignment  will  not  pass  bills  or 
goods  sent  to  a  trader  to  be  applied  to  a  particular  purpose. 

Ex  parte  Dumas,  3  Yes.  586;  1  Atk.  333.  Ex  parte  Eroeiy,  3  Ves.  674;  Godfrey 
▼.  Fnno,  3  P.  Wms.  185 ;  D'Aontla  v.  Lambert,  Ambl.  399.  Ex  parte  Glare,  and 
Ew  parte  King,  cited  in  Snee  ▼.  Presoott,  1  Atk.  350;  Zink  ▼.  Waller,  3  Black.  R. 
1154;  Tooke  v.  Hollingworth,  5  Term  R.  315.  {Bent  y.  Puller,  6  Term  R.4M; 
Bolton  Y.  Puller,  1  Bos.  &  Pull.  539.|| 

II  And  if  bills  not  due,  though  endorsed,  are  paid  by  a  customer  to  a 
banker,  the  property  remains  in  the  customer  and  the  bills  do  not  &I1 
within  the  statute,  since  the  banker  is  considered  as  a  factor  to  receive 
payment  of  the  bills,  unless,  indeed,  the  banker  can  show  an  authority, 
either  express  or  implied,  from  the  customer  to  treat  them  as  cash. 

Giles  T.  Perkins,  9  East,  R.  13 ;  Thompson  ▼.  Giles,  3  Bam.  &  C.  433.  Ex  parte 
Wakefield  Bank,  1  Rose,  338,  343;  19  Yes.  35. 

But  endorsement  is  conaideTedprimd  facie  evidence  of  the  bills  being 
discounted  by  the  banker ;  and  if  discounted,  the  property  is  changed, 
and  they  pass  with  the  rest  to  the  assignees. 

9  Bam.  &  C.  339;  Bolland  v.  Bygprave,  1  Ry.  &  Moo.  371 ;  1  Rose,  943. 

BiQs  not  due,  and  entered  short,  remain  the  property  of  the  customed: 
alit^  if  paid  in  and  treated  as  cash. 

Ex  parte  Sargeant,  1  Rose,  153  ;  lb.  333;  18  Yes.  389. 

And  if  they  are  entered  as  bills j  they  remain  the  property  of  the 
customer,  although  he  may  have  permission  to  draw  on  the  bankers  to 
the  amount  of  them,  if  the  cash-balance  is  in  favour  of  the  customer  at 
the  bankruptcy. 

Thompson  t.  Giles,  wapr^  t  and  see  1  Deacon,  433,  et  eeq.l 

The  assignment  will  not  pass  goods  which  the  bankrupt  may  be  pos- 
Bessed  of  as  executor  or  administrator. 

Howard  v.  Jemmett,  3  Bun.  1369.  Ex  parte  Ellis,  1  Atk.  101.  Ex  parte  Marsh, 
1  Atk.  158.  Bat  if  a  trader  is  made  saieoatsr  and  residuaiy  legatee,  and  before  his 
bankroptcT  collects  in  enough  of  the  testator's  effects  to  pay  debts  and  particular  Iega« 
cfes,  and  the  remainder  of  the  assets  is  uncollected ;  though  the  amgneee  in  law  would 
Hot  be  entitled  to  get  it  in,  because  the  bankrupt  has  it  in  outer  droit  as  exeoator,  yet 
llie  anigneee  imder  the  ecmmnisuan^  notwithstanding  the  legal  interest  is  not  vested  in 
them,  may,  by  the  aid  of  the  Court  of  Chancery,  get  in  the  assets  in  the  name  of  the 
•xecutor.  Per  Lord  Harcourt,  in  Ex  parte  Butler,  1  Atk.  313 ;  Ambl.  74,  S.  C.  As 
courts  of  law  now  take  notice  of  a  trust,  the  aaeignee  in  law  would  be  entitled.  Winch 
V.  Keeley,  1  Term  R.  619.  ||  Ld.  Hardwicke's  words,  1  Atk.  313,  am,  ^  the  atsi^^ness 
would  not  in  Inw  be  entitled,  &c.,  and  not  the  aaigpetM  in  law  would  not  be  enlitied, 
which  makes  the  abofe  passage  dear.    Wineh  r.  Keeley^  dteided  that  the  atrignovof 
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a  bond  migtit  sue  in  his  own  name  for  the  benefit  of  the  assignee,  notwithstanding  his 
bankruptcy,  since  the  court  would  take  notice  that  he  was  a  trustee  for  the  assignee. 
See  Joj  T.  Campbell,  1  Scho.  &  C.  338.|| 

II  But  where  the  party  entitled  to  take  out  administration  neglects  to 
do  so,  and  remains  in  possession  of  the  goods  for  a  number  of  yean, 
and  then  becomes  bankrupt,  the  goods  will  pass  to  the  assignees. 

Fox  T.  Fisher,  3  Bam.  &  A.  135.g 

[The  assignment  will  not  pass  a  debt  which  the  bankrupt  hath  pre- 
viously assigned  to  another  person;  for  in  such  case  he  is  a  mere 
trustee,  and  the  debts  which  are  assignable  by  the  statute  are  those 
which  are  for  the  benefit  of  the  bankrupt. 

Winch  y.  Keelej,  1  Term  R.  619.]  g  Scott  y.  Surman,  Willes,  R.  403 ;  Carpenter  t. 
Bfaneli,  3  Bos.  &  Pull.  40 ;  Gladstone  y.  Hadwin,  1  Manle  &  S.  526 ;  and  see  79th 
aect  of  6  G.  4,  c.  16.|| 

I  (H)  Of  the  Relation  to  the  Act  of  Bankruptcy,  and  how  far  it  is  qualified.  | 

The  assignees  have  an  interest  in  the  bankrupt's  estate  from  the  verf 
act  of  bankruptcy,  so  as  to  avoid  all  mesne  acts  done  by  the  bankrupt 
during  that  time,  and  the  issuing  out  of  the  commission ;  and  the  privity 
of  contract  between  the  bankrupt  and  his  creditors  being  from  that  time 
transferred  to  the  assignees,  they  have  the  same  right  as  an  administra- 
tor, who  has  a  property  from  the  death  of  the  intestate,  and  may  declare 
generally  ut  de  bonis  suis  propriis. 

Sand.  239 ;  Sid.  327 ;  Salk.  Ill,  pi.  8.  But  it  has  been  holden,  that  before  anaetaal 
assignment,  the  bankrupt  has  such  a  property  for  which  he  may  maintain  an  action.  SalL 
106.  If  upon  a  capitu  ad  aatirfadenaum  ii^e  money  is  leyied,  and  after  the  plaintiff  be* 
comes  a  bankrupt,  and  the  money  is  assigned  before  the  return  of  the  writ,  this  assign- 
ment is  yoid ;  for  beinff  in  the  hands  of  the  sheriff  it  is  quagi  in  eustodid  legii,  and  not 
the  bankrupt's  money  hefore  it  is  paid  him.  Cro.  Car.  166, 176.  If  the  conusor,  aftef 
the  extent^  and  before  the  liberate,  becomes  a  bankrupt,  and  the  goods  are  delivered  npoa 
the  liberate,  and  a  commission  is  after  taken  out,  &c.,  they  cannot  be  sold ;  for  by  the 
extent  tiiey  were  in  cuttodiA  legit ;  and  it  was  not  in  the  power  of  the  conusor,  by  say 
Bubseouent  act,  to  destroy  the  effect  of  the  extent.  Cro.  Car.  148.  Sir  W.  Jones,  903*  S. 
C.  It  between  the  act  of  bankruptcy  and  before  assignment,  the  goods  of  the  bankniDi 
are  seized  and  in  the  ofiicer^s  hanos  for  the  debt  of  the  king,  it  seems  tiiat  these  goods 
cannot  be  assigned ;  for  the  king's  title  and  that  of  a  subject's  commencing  at  tbe  same 
time,  the  king  shall  be  prefened ;  besides,  the  king  cannot  come  in  as  a  creditor  onda 
the  statute.  Salk.  103,  pi.  3, 108.  [3  Stra.  978.  But  he  is  bound  by  an  actual  assign- 
ment 3  Show.  481.] 

The  crown  is  not  boimd  by  the  acts  relating  to  bankrupts,  not  being 
named  in  them ;  therefore  an  extent  served  upon  the  property  of  the 
bankrupt  will  bind  from  the  teste  of  the  writ,  and  till  actual  assignment 
by  the  commissioners ;  but  the  king  is  bound  by  an  actual  assignmenij 
because  the  property  is  then  absolutely  transferred  to  a  third  person. 

Co.  Bankrupt  Laws,  446;  Audley  y.  Halsey,  Sir  W.  Jones,  R.  303;  Rex  y.  Vakfj 
Bumb.  303;  Rex  y.  Bewdley,  in  the  Exchequer,  July,  1784;  3  Show.  480;  Lechmen 
y.  Thoroughgood,  3  Mod.  336 ;  Comb.  133 ;  Roike  y.  Dayrell,  4  Term  R.  408. 

One  became  indebted  to  the  crown,  and  a  commission  of  bankrupt 
was  sued  out  against  him,  and  an  assignment  made  of  his  effects ;  and 
an  extent  issued  from  the  crown,  tested  the  day  of  the  date  of  tbe  assign- 
ment, and  the  crown  was  preferred. 

Park.  R.  136 ;  3  Show.  40.  ||  Qu,  Whether  the  courts  would  not  now  inquire  which 
was  first,  the  execution  of  the  assignment  or  the  issuing  the  extent  1  See  as  to  fractioB 
of  a  day,  3  Bam.  &  A.  586 ;  and  see  3  Stark.  73.  When  an  extent  is  spprehended  the 
oommtssion  ahoold  be  s^ed  with  all  despatch,  in  order  that  a  proyisiooal  assigmaeBt 
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(H)  Of  the  Rdation  to  the  Act  of  Bankraptey ,  &c. 

may  be  ezeeuted  to  bar  the  crown  process.  Lord  Eldon  did  not  complain  of  bein^ 
called  up  in  the  middle  of  the  night  for  this  purpose.  Wydown's  case,  14  Ves.  88.  As 
to  extents  in  aid  and  the  restrictions  now  put  upon  them,  see  57  6. 3,  c.  117;  9  PrioSy 
5^,647;  andsee7G.4,c.30,§l;  1  Deacon,  492. y 

The  land-tax  money  in  the  hands  of  collectors  is  a  debt  to  the  king, 
but  the  warrant  of  the  commissioners  of  the  land-tax  is  not  equal  to  an 
extent,  so  as  to  bind  the  goods  from  the  date,  but  until  assignment  the 
property  is  in  the  bankrupt,  and  the  land-tax  commissioners'  warrant 
executed  before  the  assignment  will  create  a  lien  upon  such  a  seizure, 
therefore  all  the  assignees'  right  is  to  redeem  the  goods  which  are  in  the 
hands  of  the  commissioners  of  the  land-tax  for  that  purpose. 

Brassey  ▼.  Dawson,  3  Stra.  978. 

A  candlemaker,  in  arrear  for  the  single  duties,  becoming  bankrupt, 

and  convicted  for  non-payment  after  the  assignment  of  his  effects,  the 

double  duties  are  a  lien  upon  the  candles,  utensils,  and  materials  in  the 

hands  of  his  assignees,  and  they  may  be  distrained* 

Stacy  Y.  Hulse,  Dougl.  395 ;  Attorney-General  ▼.  Senior,  Rex  t.  Fowler,  Dougl.  400. 
I  See  Aosten  t.  Whitehead,  6  Term  R.  436.    In  re  Day,  1  M'Glel.  384.D 

[Where  a  trader  commits  an  act  of  bankruptcy  by  lying  in  prison  for 
two  months,  it  relates  to  the  first  day  of  his  surrender,  so  as  to  over- 
reach all  intermediate  transactions. 

Barwell  ▼.  Ward,  1  Atk.  360 ;  King  ▼.  Leith,  3  Term  R.  141.]  I  But  under  the  new 
act  6  G.  4,  c.  16,  §  5,  the  act  of  bankruptcy  does  not  relate  to  the  first  day  of  the  impri- 
aonment  Moser  t.  Newman,  6  Bing.  556;  Higgins  t.  M^Adam,  3  Young  &  J.  1. 1 

Where  the  act  of  bankruj^cy  was  committed  by  the  bankrupt's  lying 
in  jail  two  months,  and  in  the  interval,  before  it  was  completed,  the 
sheriff  paid  money  which  he  had  levied  under  an  execution  against  the 
bankrupt  to  the  plaintiff  in  the  action,  the  court  would  not  assist  the 
assignees  upon  motion. 

Clarke  v.  Ryal,  1  Black.  R.  648. 

II  Where  a  payment  is  made  by  a  debtor  to  a  trader  in  prison,  if  the 
party  has  notice  of  that  fact,  and  if  the  requisite  imprisonment  is  after- 
wards completed,  the  payment  is  not  protected,  but  it  is  protected  if  the 
debtor  had  no  notice  of  die  imprisonment 

Coles  ▼.  Robins,  3  Camp.  183.  And  now  by  the  new  act  such  payment  would  be 
good,  as  being  made  before  tne  act  of  bankruptcy;  see  Moser  v.  Newman,  ei^d* 

A  payment  by  a  bankrupt  in  prison  is  protected  where  the  party  re- 
ceiving it  gives  up  to  the  bajikrupt  papers  on  which  he  had  a  Uen. 
Thompson  t.  Beatson,  1  Bing.  R.  145. 

The  courts  will  notice  a  fraction  of  a  day,  and  therefore,  where  an 
execution  is  levied  on  a  trader's  goods,  and  on  the  same  day  at  a  subse- 
quent hour  he  goes  to  prison  and  remains  in  prison  two  months,  the  act 
of  bankruptcy  does  not  overreach  the  execution. 

Thomas  v.  Desanges,  8  Bam.  &  A.  586 ;  and  see  3  Stark.  Ca.  73. 

The  relation  to  the  act  of  bankruptcy  cannot  be  carried  back  beyond 
the  accruing  of  the  petitioning  creditor's  debt,  as  the  assignees  cannot 
avail  themselves  of  an  act  of  bankruptcy  precedent  to  it  without  destroy- 
ing their  title  as  assignees. 

Ex  parU  Birkett,  3  Rose,  Ca.  71.  See  6  6. 4,  c.  16,  $  18.j| 

[As  this  relation  to  the  act  of  bankruptcy  occasionally  induceth  very 
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(H)  Of  tlie  Belaticm  to  the  Aet  of  Bankniptcy,  Idc. 

ship  upon  parties,  it  meeteth  with  but  little  encouragement 

courts.     The  legislature,  too,  hath  interposed,  and  provided 

shall  not  extend  to  the  prejudice  of  any  debtor  of  the  bank- 

3    who  pays  his  debt  to  the  bankrupt  truly  and  bona  fide  before 

I    "understand  or  know  that  he  is  become  a  bankrupt ;  or  to  pur- 

f  or  valuable  consideration,  (^)  unless  the  commission  shall  be 

within  five  years  after  the  act  of  bankruptcy ;  or  to  payments 

or  bills  of  exchange  honSi  fide  made  by  the  bankrupt  in  the 

i  trade,  (<?)  without  the  creditor's  knowing  that  he  is  become 

or  in  insolvent  circumstances. 

l,c.  15,$14.    (6)31  Jac.  l,c.  19,  $14.    (c)  19  6.  S,  e.  33,  $  1.    Tbeceis 

<3e  between  an  actual  payment  of  money  in  aatieftiction  of  a  debt,  and  endora- 

^  exchao^,  provided  there  be  no  notice,  and  tbe  money  be  rec^yed  on  them 

^^ommissaon  of  bankruptcy  issues.  Hawkins  v.  Penfold,  a  Yes.  550.]    )  TIm 

^oda,  or  a  bill  of  exchange  in  payment  for  goods,  is  a  payment  protected, 

bill  is  paid  after  notice  of  an  act  or  bankruptcy.    Wi>kins  y.  Casey,  7  T^m 

o  also  a  bond,  fide  payment  for  goods  purchased  after  a  secret  act  of  bask- 

sh  V.  Young,  3  Bam.  &  G.  413 ;  but  an  advance  of  money  bj  a  faetor  on 

goods,  is  not  a  payment  protected,  Copeland  v.  Slein,  8  Tern  R,  199 ;  aor 

s  are  taken  of  a  trader  on  sale  and  returned  after  a  secret  act  of  bankruptcy, 

vetatned  on  the  ground  of  a  set-off  of  a  prior  debt  due  from  tbe  bankrupt  to 

C^sckinff  them.     Hurst  v.  Gwennap,  S  Stark.  Ca.  306.    And  a  payment  by  a 

s.4?taaily  indebted  at  the  time  to  the  bankrupt  has  been  held  bad,  though  in  »• 

£  |roods  previously  ordered  of  the  bankrupt,  Bishop  v.  Crawshay,  3  BaiB.& 

3t  qustr^  whether  this  would  not  be  good  under  the  $  82,  of  the  new  act!  As 

s  by  ptslner$^  see  post.    A  payment  to  a  carrier  by  the  bankrupt  for  carriage 

van  held  boC  protected  by  the  19  0. 3,  e.  93,  $  1.    Bradley  r.  Clark,  5  T%na 

nd  ao  also  a  bill  of  exchange  given  by  a  bankrupt  after  an  act  of  bankruptcy, 

I  of  damages  recovered  against  him  before  the  bankruptcy.  Pinkerton  vTMar* 

Slack.  334.     But  these  two  last  payments  would  now  be  protected  by  tho 

E»l  vovds  of  the  82d  section  of  S  G.  4,  e.  16,    However,  it  must  still  be  a  boni 

sit,  not  foi  inatance  a  payraeni  fbi  goods  before  they  are  delivered,  jkt  Biy- 

(am.  &  C.  416;  nor,  perhaps,  a  payment  by  weekly  instalaaeats  tor  foett 

<)eltivercd  to  the  bankrupt.    Bolton  v.  Jager,  1  By.  &  Moo.  265«||     Paysant 

^ptor  of  a  bill,  after  Ume  given  him  by  the  holder  on  condition  of  aHowing  in- 

laot  a  pa{f  nei^  in  the  couise  of  trade,  aoid  of  eourae  not  protected  against  a 

<if  bankruptcy.    Vernon  v.  Hall,  %  Tera^  R.  648.    A  banker  is  affected  by 

L^riy  with  other  )>ersons;  and  if  in  such  case  he  pays  the  draft  of  a  tnkt 

U9h  with  htm,  he  is  liable  to  pay  it  over  again  to  the  assignees.     Vemoa  1. 

%  Term  R.  113 ;  3  Bro.  Ch.  R.  313.    But  Uie  assignees  haying  recoyered  tbe 

pa  the  banker,  oannot  compel  the  creditor  to  whom  the  bankrupt  paid  it  to  re- 

on  v.  Hanson,  2  Term  R.  287.    If  a  persoa  boorowa  money,  and  repays  il 

Dt  act  of  bankruptcy,  this,  though  not  a  payment  in  the  course  of  trade,  will 

i^^;  for  the  loan  hieing  repaid,  it  will  be  considered  as  neyer  borrowed.  Ex 

g^lton,  3>  Btfio.  Chaiu  R.  47.   1  So  where  a  party  lent  to  a  bankrupt  during  hiv 

ent  money  to  settle  with  his  creditors,  and  the  object  failing,  the  mooey  was 

>  r^ayment  was  protected.    Toovey  v.  Milne,  2  Bam.  &  A.  483.     Money  in 

us  wposked  by  a  bankrapt  in  the  hands  of  an  arbitrator  who  was  to  decidie  to 

l>«loi^ed,  aid  he^  before  the.  coouaission,  and  without  notice  of  any  ael  of 

y^  paid  it  to.  the  person  whom  he  thought  entitled,    it  was  heU  tet  tba  i»> 

^uld*  not  recover  it  from  the  arbitrator.  Tope  y.  NicbolU.  7  Bam.  ^C.hOU 

rXaunt.  198.| 


riie  46  G.  3,  c.  135,  §  1,  and  the  49  G.  3,  c.  121,  §  2,  all  con¥ey- 
^-jT,  all  paymeirts  to,  and  all  contracts  and  other  dealings  and 
^^ions  by  and  with  the  bankrupt,  and  all  executions  and  attach- 
^-%M^o  months  before  a  commission,  were  declared  valid,  provided 
-^xy  had  no  notice  of  an  act  of  bankruptcy,  or  that  the  trader  was 
X^rent  circumstanoes;  and  by  tfie  56  G.  3,  c.  137,  §  1,  a  delivery  of 
effects  without  noti^  oi  an  act  of  baidcniplc^  wae  protected 
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(H)  Of  tke  ReUtioo  to  thA  Act  of  BniDniptflrf,  400. 

The  6  G.  4,  c  16,  which  has  repealed  the  foinner  statatet^  !»»  re- 
enacted,  altered,  and  extended  their  proyiaions.  By  the  8l8t  section, 
(which  re-enacts  the  46  G.  3,  c  135,  §  1,  and  49  G.  3>  c.  121,  §  2,)  all  con- 
veyances by,  and  all  contracts,  dealings,  and  transactions  by  and  with 
toy  bankrupt  boni  fide  entered  into  more  than  two  calendar  months 
before  the  commission,  (ff)  and  all  executions  and  attachments  bonSifide 
executed  and  levied  more  than  two  months  before  the  commission,  shall 
be  valid  notwithstanding  any  prior  act  of  bankruptcy,  provided  the  per- 
son dealing,  tc,  had  no  notice  of  any  prior  act  of  bankruptcy  :(*)  pro- 
vided that  where  a  commission  is  superseded  and  another  conmossioa 
issued,  no  such  conveyance,  contract,  &c.,  shall  be  valid  unlesB  made, 
entered  into,  &c,  more  than  two  months  before  the  first  conumsooo. 

(a)  See  1  Moo.  ^  Malk.  137,  140,  141, 251.    (6)  This  provision  is  new. 

By  §  82,  it  18  enacted,  all  payments  really  and  bonA  fide  made  by  any 
bankrupt  to  any  creditor,  ((r)  (not  being  a  miudulent  preference,)  and  all 
payments  boni  fide  made  to  any  bankrupt  before  the  date  and  issuing 
of  the  eommis^n  shall  be  valid,  notwithstanding,  any  prior  act  of  bank- 
ruptcy, provided  the  person  so  dealing  had  not  notice  of  any  act  of 
bankruptcy. 

(e)  The  woids  ^  In  tbe  eourse  of  tnde/*  in  19  6. 2,  e.  19,  $  14,  am  beie  omitled ;  and 
the  notice  under  the  6  6. 4,  c.  16,  is  in  all  cases  notice  of  an  aei  of  ftankrupieg^  so  that  it 
it  low  annccessary  to  consider  the  eases  as  to  notice  of  insolvent  circumstances,  or  of 
alof  ping  paymeat.  Where  A  purchased  a  Uhnuy  of  B,  after  an  act  of  bankruptcy  by 
B,  of  waieh  A  was  ignMant,  it  was  hdd  the  assifaees  could  not  recover  the  value  of  the 
books  without  at  least  tendering  the  price,  since  the  payment  by  A  was  yaHd  under  the 
89d  section.  Hilt  ▼.  Famell,  9  Bam.  ^  C.  46.  Sed  vide  Carter  y.  Breton,  6  Bii^.  M7* 
The  clause  extends  to  payments  hmdMe  made  before  the  act  took  effect.  Chuichill  v.. 
CreosQ,  b  Bfaif.  177 ;  Terringtoa  ▼.  Haifreaves,  lb.  489.  A  payment  made  by  a  part- 
■er  who  has  committed  aa  act  of  bankruptcy  of  a  partnership  debt  due  from  the  firm 
before  the  act  of  bankruptcy,  is  not  §food,  if  the  oreditor  reoeivmg  it*  has  notice  of  the  ^ 
partner's  act  of  bankruptcy.  Craven  v.  Edmonson,  6  Binff.  734.  Wheie  the  bankrupt, 
aftsf  a  aecMl  act  of  bankruptcy^  bought  on  credit  and  sold  for  readv  money,  at  unduly 
low  prices,  the  purchasers  were  heM  not  protected  under  the  83d  section,  unless  the 
purshaae  was  in  the  utual  cowru  of  businfiBB.  Ward  v»  Clarice,  1  Moo.  U  Mai.  497. 

By  §  83,  the  issuing  of  a  commission^  if  the  adjudication  be  notified  in 
Ibe  Londoa  Giazette,  and  the  person  to  he  affected  may  reasonably  be 
presumed  to  have  seen  the  same,  shaD  be  deemed  notice  of  an  act  of 
Wikniptcy. 

By  §  d4,  no  person  or  body,  ftc.,  having  money,  goods,  wares^  &c.^ 
M<»iging  to  any  bankrupt,  eiuill  be  endangered  by  payment  or  delivery 
to  the  bankrupt  without  notice  of  an  act  of  bankruptcy. 

By  ^  85^  notice  to  the  aigent  of  a  corporate  body  shall  be  notice  to  tiie 
body.  4 

By  §  8#,  no  purdiafe  fbr  valuable  consideration,  where  the  purchaser 
had  notice  of  an  act  of  bankruptcy,  shall  be  impeached  by  reason  thereof 
unless  the  commissiou  be  sued  out  within  twelve  calendar  months  aflei 
such  act  of  bankruptcy. 

By  §  87,  no  title  to  any  real  or  personal  estate  sold  under  any  com- 
mission, shall  be  impeached  by  the  bankrupt  or  any  elaimii^  xmSfft  him, 
m  respect  of  any  defect  in  the  proceedings,  unless  the  bankrupt  has 
commenced  proceedings  to  supersede  sueh  commission,  within  tweh'e 
months  from  the  issuing  thereo£|| 

[The  relation  operates  'only  on  voluntary  payments  with  netioa^  and 

3b2 
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(H)  Of  ibe  RelitioD  to  the  Act  of  Ba 

if  th^^       «3^^1)tor  pays  ths  debt  in  consequence  ■ 

asslg  JTJ-  <zg  OS  cannot  recover  the  money  a  second  I 

Foa*.^-^        -v.  AlleosoE,  2  Term  R.  479.]     [|  Fuller  t.i 

Down.,         ^X        CZ^amp.  Ca.  131.     ^.  WhetHer  a  pajrment 

tested    T         S^e«3ChTi».B.L.E00;  andseelWill.4.c.' 

default    MM^m.     ^ivene  suits  out  of  the  operaiioa  of  the  lOSth 

][So        .^^Iso  payment  of  rent  to  a  landlord  w! 

paym^K^*  *    protected  by  the  statute,  though  afte 

.[JIuiiL'f  ■■■■»■>  T.  Wood,  6  Eip.  Ca.  900 ;  Mavor  v. Cioo 

But     y       <jebtor  of  the  bankrupt  is  not  warran 

bankn.sf^*''^  on  a  mere  attachment  in  the  mayor 

WindftK^^*-*™  "*•  PotBraoD,  I  Stark.  N.  P.  C.  147;  aod 

1M.| 

pit;  -^^^^^  S.H  not  avoid  a  fair  act  substantially! 
in  sorMr».^»  formal  circumstance.  If,  therefore, 
sea  a.r:«^*3-  ^t  ^'^^  same  time  undertakes  to  endo 
laditisr  ^m.^  soon  as  he  receives  it,  the  endorsen 
an  act  <=»:tf~  bankruptcy  be  committed  before  it 
l^gfnx^-rM.^^^  T,  Paslej,  2  Tenn  R.  485.  The  like  law 
t  II  tir^  w-~  ar*  '"  pursuence  of  a  prior  apeemenL  Smi 
3i)l      U^S^S»  Walkiiw  T.  Maole,  2  Jac  &  Walk.  337.11 

If  g^_  ^,^g^W  facias  Is  taken  out,  and  endorse' 
and  d^Xi"^^*'^  '**  ^^  sheriff,  and  after,  the  sc 
comes  ^^-  T^ankrupt,  and  the  sheriff  levies  40C 
fendar*-*-:*  ^"<1  P*ys  i* 'o  the  plaintiff;  yet  the 
-t  ^rc>*=*^^  notwithstanding,  &c. ;  for,  by  the 

.    _i  rt"       tlxe  goods  are  bound  in  no  other  mac 
..  -M^^s^re  bound  from  the  teste  of  the  writ ; 

^y"  *Y^^    execution  is  not  served  or  executed. 

*         __         «S,  191.     See  oo:.  1  P.  Wms.  92,  737.     [fa 
3  '-'^^ ^^~y      ISect  lOSof  6  0.  4,  c.  16;  and  see  iV 

*        jj^j=tinethto  have  been  formerly  (i)  ve 

L-"-     -c-ri  ^g'^^fi^s  could  maintain  any  action  aga 

^       ^^^  ^  ^  bankrupt  in  execution  after  an  aci 

gpocxs  ^_^  -,  -jng  of  the  commission ;  but  it  is  m 

the    *^^^      atnay  in  such  case  bring  trover  again 

^i?"^^-*.*:^*   operate  so  as  to  make  him  a  tre 

shall      »^^  _^^y    lie  though  the  sheriff  seize,  sell, 

seerr^^        ^^__    commission  issues,||  (e) 

Oef»r^^^^    Bailj  T.  Bunnbg,   1  LeT.    173;  1  Sid.  5 

(«>       ^^^-r»^»''  "*■  *^'''"r'  1  Burr.  SO;  I  Black.  R.  65,  S.  ' 

Co  Ci'^y*^  ^^•>»o"gl'  lie  sell  after  notico  from  the  piorisi 

|na«0«-*  ^fZ-   475.     nSee  Wyatt  t.  Blades,  3  Camp. 

*  Te«-««».  £S37.     (e)  Potter  v.  Starkie,  cited  4  Maule  &  i 

8  TamS  **^*»^    coom  will  gire  to  the  eheriff,  see  Burr.  37 

»hic»r»—i^j.K»gT- Bridges,  1  Moo.  43;  7Taant.494;  Bni 

*       _      .^^«3.  the  assignees  may  also  bring  trover 

If  -^^^'^— ^jiingt  if  he  makes  himself  a  party  to  tl 

ditojcr-  ^^    to  the  sheriff,  or  by  accompanying  th' 

*  bo.  ^B^^'^*' — ^.^^n  V,  BdmoMon,  1  Bos.  &  Pull.  369.| 

M^  "^^^^-m  mjTchaser  for  a  valuable  consideration, 
A  j*^3  JtTuptcy,  shall  not  be  obliged  in  equity 
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(I)  Actions  and  Salts  by  Assignees,  and  Evidence  tfaeroin. 

may  tend  to  deprive  him  of  a  legal  title ;  but  every  advantage  shall  be 
left  him  tp  defend  himself.  Indeed,  where  a  commission  is  actually 
Uiken  out,  the  case  is  very  different,  because  that  is  a  public  act,  which 
all  are  bound  to  notice ;  (a)  but  an  act  of  bankruptcy  may  be  so  secret 
as  to  be  impossible  to  be  loiown. 

Akeny  t.  Williams,  3  Vem.  97 ;  Collet  ▼.  De  Golls,  Ca.  temp.  Talb.  65 ;  Wilker 
T.  Bodington,  3  Vern.  599.]  ||  Fisher  t.  Touchett,  1  Eden,  158.  And  as  to  a  mort- 
gagee's right  to  tack  further  advances  made  after  a  secret  act  of  bankraptcy,  see  Br 
prU  Herbert,  13  Ves.  183;  Hitchcock  v.  Sedgwick,  3  Vem.  156;  Eden's  B.  L.  354; 
Sogden,  V.  &  P.  731.  (a)  By  6  6.  4,  c.  16,  §  83,  the  issuing  a  commission  is  onlj 
Bottoe  if  an  act  of  bankruptcy  has  been  actually  committed ;  and  if  the  adjudication  » 
published  in  the  London  Gazette,  and  the  party  to  be  affected  may  reasonably  be  pre- 
sumed to  have  seen  the  same.  And  it  was  decided  in  Sowerby  y.  Brook,  4  Bam.  & 
Aid.  533,  that  the  issuing  a  commission  is  not  notice  independent  of  statutory  enae^ 


I  (I)  Actions  and  Suits  by  Assignees,  and  Eyidenoa  therein.  | 

Though  the  bankrupt's  estate  is  transferred  to  the  assignees,  yet  must 
they  pursue  the  same  remedies  for  the  recovery  of  it  as  the  bankrupt 
himself;  therefore,  if  a  debt  upon  a  simple  contract  due  to  the  bankrupt 
is  assigned,  an  action  of  debt  will  not  he  against  the  executor  of  the 
debtor,  but  the  assignee  must  bring  his  action  on  the  case. 

Cn>.  Car.  187 ;  Jones,  333.  Where  wager  of  law  lay  against  the  benkrapt,  it  lies 
against  the  assignee.    Cro.  Jac.  105. 

The  plaintiff  declares  upon  an  assumpsit  for  43/.  \s,j  and  sets  forth 
an  assignment  of  the  debts  of  the  bankrupt,  mentionat  in  quadatn 
schtdula  continen.  praedict.  summam  43/.  Is.j  and  the  jury  find  he  was 
indebted  only  41/.  Ij.,  which  he  promised,  &c.,  and  that  the  commis- 
sioners assigned  debita  prssd.  in  quadam  schedula  continen,  prwd* 
summam  43/.  !«.,  and  if  this  be  the  same  promise,  concludes  for  the 
plaintiff;  and  because  the  issue  and  verdict  were  concluded  to  the  pro- 
mise, and  the  assignment  not  in  question,  and  the  statute  giving  the 
like  remedy  to  the  assignee  as  the  bankrupt  had,  it  was  adjudged  for  the 
plaintiff.  (A) 

Allen,  38,  39 ;  Stile,  63,  S.  G. ;  Raym.  S.  C.  cited.  (&)  This  case  is  not  worth  at- 
tending to— assignees  now  declare  generallj/  as  such,  without  mentioning  any  assign- 
ment;  they  state  the  cause  of  action  accrumg  to  the  bankrupt  before  he  became  such^ 
the  promise  in  like  manner;  and  in  the  breach  allege  the  defendant  has  not  paid  to  ^e 
banJLrupt  before  he  became  such,  nor  to  the  assignees  since ;  and  conclude  to  the  damage 
of  the  assignees. 

If  there  be  a  joint  bond  to  A  and  B,  and  A  become  a  bankrupt,  &c., 
the  assignee  cannot  bring  an  action  alone ;  but  if  assigned  to  B,  he 
alone  may  bring  an  action,  being  entitled  to  one  moiety  in  his  own 
right,  and  to  the  other  for  the  benefit  of  creditors,  by  virtue  of  the 
assignment,  (a) 

Lev.  17;  Raym.  6,  7;  Keb.  167.    (a)  But  the  facts  must  appear  on  the  record. 

In  assumpsit  the  plaintiff  declared  as  assignee  under  a  dommission 
of  bankruptcy  awarded  against  J  S,  who  became  a  bankrupt,  &c., 
and  that  the  defendant  was  indebted  to  the  said  J  S,  &c. ;  and  on 
demurrer  to  the  declaration  it  was  objected,  that  it  was  uncertain,  it  not 
being  shown  how  J  S  became  a  bankrupt,  viz.  either  by  keeping  close 
within  his  house,  by  suffering  himself  to  be  arrested,  &c. ;  and  that  in 
pleading  simony,  the  particular  act  must  be  set  forth :  but  it  was  held 
well  enough  in  this  case,  for  the  statutes  mentioned  the  word  bankrupt^ 


BANKRUPT 

(I)  AMioM  mi  Sdtt  b^  Aangoeet,  u 
la.  the  statute  against  simony  no  meD 
ft^y  in  this  case  the  plaintiff  is  a  stran 
C:    l>e  presumed  that  it  lies  in  his  kno 

a  bankrupL 
M  .    S9;  PepyH  and  Low,  Comb.  108,  S.  C.     [ 
^.  <1 .  Raym.  1548,  S.  P.    The  Bwigiiea  tauat  la 
»  «-r  if  the  conuact  be  priciT  to  the  banknipte;, 
?«^aient;  and  therafore,  in  sach  cue,  the;  need 
^^_    Mann,  Cowp.  569.]     yThomai  t.  Ridipi 
I.  S-     foi  real  accrued  aince  the  benkrnptcy,  il  ii 
-C:  j.  tl«  18  not  let  ouL     Parker  t.  Manning,  7  1 
-^Kssi^nees  of  A  and  B,  who  were  partneia,  li 
t^K:B.ot  ID  one  action  aue  for  debta  duo  to  A  and 
HiciH^-'—       _j.KmdiTiduBlly.     Hancock  T.Haywaid,  3  Ten 
Ijj   yy  g^  _  ^  II  But  tfiet  verdict  the  defect  ia  cared,  sii 

martv     «:=<=> ks^''''b^''''<b  the  asBigneee  claimed,  lb.     Vide 
ign  "•  m  ">»«  awdgiieca  nnder  a  joint  commiBiioa  ma j  ■ 

i,_LT--am:»«^^»  describing  themselves  as  assignees  of 
^B«t»  ^•:»«8  »■  De  Sil»a,  3  Camp.  399 ;  Harvey  t.  M. 
_^^^_j  M  In  commissiona  and  different  aiBignees  snd< 
ihsT  ^amjM^'^  describe  tliemoelves  as  assignees  of  eBct 
M™  ^3  *  »"^  ■*«  Hogg  V.  Bridges,  lb.  123 ;  a  Saund 
Vir^'  ^^^      «z><'   6  G.  4,  c.  16,  joint  commissions  may  issue 

~.      _^c->^n> J  oinder  of  a  Joint  assignee  as  plaintin  is  a  gi 

nlaadee«a.         m »  abateraent.     Sne!gro»e  ».  Hunt,  3  Stark, 
ai  nal     ^^.^^ig^ee  the  aasi^ment  by  him  to  the  general 

J     ,_ -  «- i  fvn,  ia  no  ground  of  nonsuit  on  the  general 

K;^-  Xj™,,  4  Lm.  4  A.  315.  I.  ™  .cTon  b;  , 
rrf*".  'W^'^  "  former  assignee,  il  is  sufficient  to  state  il 
■"^«»  -*»^a»»<'"'y»pp<'inled.  DeCowonr.Vaoghan 
J  IS"**  i~,f><3'  iviODe;  paid  by  plaintiff'  a*  aaaiffiwe,  may  be 
*j  -»«=^3^^  i  -ved  to  bia  use  as  assignee ;  for  it  may  be  inti 
S^^rt*!*  •-''^  money  which,  under  the  6  G.  2,  c.  30,  J 
™V^^j;,^»       »jaigi>ee  might  be  aothorized  to  lend.     Ric 


894.  II 


assignees  may  bring  either  trover 


f-rw^^ir**^    assignees  may  Dnng  eitner  trova 
X-   ^^%.     subsequent  to  die  bankruptcy;  but 


ha-wi*^^^ 


brought  one,  and  proceeded  to  judgi 


*"*^^T_^j,  Sn  y.  Campbell.  3  Black.  R.  779, 8«7;  3  Wi 

FJ*~^^j^      -tjo  maintain  luntvtfnt  in  such  ease.    1  Tea. : 

™^  *Tx— ^'B.^y  cannot  bring  Irover  unless  the  mc 

If    .         ^-^_   of  vahiable  property ;  in  such  case 

^^""^V-    ^iJ-   Talue  of  the  property,  whereas  ii 

the      *    ^^  ^^-  the  sum  actually  receired  on  the  si 

'^C^^  ^i^_^%*it  may  set  off  any  debt  due  to  him 

'^efS^*^^^    ^,  Lelth,  a  Term  R.  141  j  Smitb  t.  HodMD, 

Kl*^^~^^     assignees  by  bringing  assumpsit  affii 

'!Br"*^^^^^f»3St  stand  in  his  situation  in  all  respei 

ancJ-      -"^^^.X^cl  to  disaffirm  the  bankrupt's  coni 

the-^^    ^     fita  assignees. 

rigtr^-^"^^    ■*.  James,  1  Stark.  134  j  Boder  t.  Cmtot,  9 1 
fc-^^'^^^T  twinging  assumpsit,  howerer,  they  oi 
1^^^  -tC**^  *^^  ""  '^^  P*'*  of  the  bankrupt,  am 
'^^^^^    a  debt  founded  in  a  fraud  on  the  bi 
__^^^^jit  could  not  have  set  off  against  the  b 
fett^^^^-^^^^^r**  '■  Clarke,  3  Camp.  SOS;  Fair  v.  M'lver,  16 
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(I)  ActioDB  and  Suits  by  Assigneee,  and  Eridenoa  theiein. 

If  the  assignees  once  affirm  the  acts  of  a  person  wrongfully  selling 
the  bankrupt's  property,  they  cannot  afterwards  treat  him  as  a  wrong- 
doer and  maintain  trover, 
Biewer  ▼.  Sparrow,  7  Bam.  &  C.  310. 

Where  a  bankrupt,  after  his  bankruptcy,  drew  a  check  on  his  bankers 
»;  in  farour  of  a  creditor,  to  whom  the  money  was  paid,  it  was  holden  that 

the  assignees  could  not  recover  the  amount  in  trover  for  the  check 
against  the  creditor,  since  the  action  proceeded  on  the  ground  that  the 
c  check  was  drawn  without  authority,  and  worth  nothing,  and,  therefore, 

It  at  all  events,  the  value  of  the  paper  only  could  be  recovered;  and,  it 

**  seems,  the  plaintiff  must  be  nonsuited  in  such  an  action. 

Matthew  y.  Sherwell,  2  Tapnt  439 ;  and  see  Walker  v.  Laing,  7  Taunt  568;  1  Moo. 
281 ;  Wills  Y.  Wells,  8  Taunt.  264 ;  2  B.  Moo.  347. 

Assignees,  like  other  persons,  are  under  the  necessity  of  suing  in  a 
■  Court  of  Requests  for  a  debt  under  40*.,  however  inconvenient  it  may 

f  ^  be  that  questions  of  bankruptcy  should  be  tried  there. 

^r  Keay  v.  Rig{?,  1  Bos.  &  Pall.  11 ;  Ward  ▼.  Abrahams,  1  Bam.  &  A.  367. 

r-'  Where  the  bankrupt  on  being  taken  on  a  ca,  sa,  subsequent  to  an  act 

*  of  bankruptcy,  delivered  goods  to  the  officer,  which  were  pawned  by 

^,  the  officer,  and  the  produce  was  five  weeks  afterwards  paid  over  by  the 

gr  •       officer  to  the  defendant,  the  plaintiff  in  the  execution,  but  not  in  the 
gi  specific  money  raised  by  the  officer,  it  was  held  that  the  assignees  might 

*i  recover  this,  as  money  had  and  received,  from  the  defendant — Qussrey 

Whether  such  a  payment,  being  before  a  commission,  would  now  be 
protected  by  the  eighty-second  section  of  6  G.  4,  c.  1 6. 
fii  Allanson  v.  Atkinson,  1  Manle  &  S.  583.| 

^'  [It  is  in  one  case  said,  that  if  a  bond  was  made  to  A  in  trust  for  B, 

^^  who  becomes  a  bankrupt,  the  assignees  may  bring  the  action  in  their 

^  own  name,  though  B  must  have  brought  it  in  the  name  of  his  trustee ; 

but  this  opinion  has  been  denied  to  be  law  by  Lord  Hardwicke,  who 
thought  clearly  by  the  manner  of  wording  the  clause,  relating  to  the 
commissioners*  power  of  assignment  of  a  bankrupt's  effects,  1  Jac.  1, 
that  assignees  can  only  have  the  like  remedy  to  recover  a  debt  as  the 
bankrupt  himself  might  have  had,  the  words,  ^<as  the  party  himself  might 
have  had,''  in  the  conclusion  of  that  clause,  appearing  to  him  to  be 
meant  of  the  bankrupt 
Miles  V.  Williams,  1  P.  Wms.  249;  1  Atk.  193. 

The  assignees  cannot  maintain  an  action  to  recover  the  payment  of 
^  an  annuity,  which  the  bankrupt,  prior  to  an  act  of  bankruptcy,  had 

agreed  should  be  applied  to  satisfy  a  debt  due  from  the  bankrupt  to  the 
grantor  of  the  annuity. 
^  Stardy  t.  Amand,  3  Term  R.  599.] 

.  II  By  the  6  G.  4,  c.  16,  §  88,  (following  the  5  G.  2,  c.  30,  §  38,)  it  is 

'  enacted,  "  that  no  suit  in  equity  shall  be  commenced  by  any  assignee 

or  assignees,  without  the  consent  of  the  major  part  in  value  of  the  cre- 
ditors of  such  bankrupt,  who  shall  be  present  at  a  meeting  of  the  cre- 
ditors, pursuant  to  notice  to  be  given  in  the  London  Gazette  for  that 
^  purpose." 

^Creditors  cannot  give  a  general  power  to  assignees  to  proseente  suits  at  their  own 
'  discretion,  bat  there  must  be  a  meeting  of  creditors  upon  notice  in  the  Grasette,  to  con- 

flider  of  each  particular  suit    Atk.  R.  92,  pi.  39.    ^d  a  solicitor  who  cazriea  on  suits 
Vol.  I.— 95 
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(I)  AettODS  and  Suits  hj  Assigneea,  an^  Endence  therein. 

where  the  assignees  claim  either  as  plaintiffs  or  defendants,  in  respect 
of  their  rights  as  assignees  originating  solely  under  the  bankruptcy ^ 
and  where  the  bankrupt  himself,  had  there  been  no  bankruptcy,  would 
have  had  no  claim.  But  in  cases  where  the  assignees  are  merely  suing 
for  a  debt  or  demand  ybr  which  the  bankrupt  might  himself  have  sued, 
here  the  other  party  is  excluded  from  disputing  the  commission,  a  cer- 
tain time  being  allowed  for  the  bankrupt  himself  to  do  so.  The  former 
provision  is  contained  in  the  ninetieth  section,  (following  §  10  of  49  G.  3, 
c.  121,)  whereby  it  is  enacted,  that  in  any  action  by  or  against  any  as- 
signee, (a)  or  any  commissioner  or  person  acting  under  the  warrant  of 
such  commissioner,  for  any  thing  done  as  such  commissioner,  or  under 
such  warrant,  (i)  no  proof  shall  be  required  of  the  petitioning  creditor's 
debt,  trading,  or  act  of  bankruptcy,  unless  the  other  party,  if  defendant 
before  plea,  and  if  plaintiff  before  issue,  shall  give  notice  of  disputing 
some  and  which  of  such  matters ;  and  if  the  same  are  proved  or  admit- 
ted after  notice  given,  the  judge  may  certify  such  proof  or  admission, 
and  such  assignee,  commissioner,  &c.,  shall  be  entitled  to  the  costs  occa* 
sioned  by  such  notice,  (c) 

(a)  Qu,  Whether  the  foUowingr  or  similar  words  are  not  here  wanted,  "  for  any  debt 
or  demand  for  which  the  bankrupt  himself  could  not  sue."  (h)ln  the  49  6.  3,  c.  131, 
the  words  were,  ^  the  commission  of  bankrupt  and  proceedings  shall  be  evidence." 
(c)Assignees  are  not  entitled  to  costs  when  they  are  nonsuiteid.  Atkins  v.  Seward, 
1  Bro.  k,  B.  275. 

And  by  §  91,  (following  §  11  of  49  G.  3,  c.  121,)  similar  proof  is  dis- 
pensed with  on  hearing  of  suits  by  assignees  in  equity,  unless  notice  is 
given  within  ten  days  after  rejoinder. 

The  latter  of  the  provisions  above  mentioned  is  contained  in  the 
ninety-second  section,  whereby  it  is  enacted,  that  if  the  bankrupt  shall 
not  (if  within  the  kingdom  at  the  issuing  of  the  commission)  within  two 
calendar  months  after  the  adjudication,  or  (if  without  the  kingdom) 
within  twelve  calendar  months,  give  notice  to  dispute  the  commission, 
and  proceed  therein  with  due  diligence,  the  depositions  taken  before  the 
commissioners  of  the  petitioning  creditor's  debt,  trading,  and  act  of  bank- 
ruptcy shall  be  conclusive  evidence{d)  of  the  matters  herein  contained, 
in  all  actions  at  law  or  suits  in  equity  brought  by  the  assignees  for  any 
debt  or  demand  for  which  the  bankrupt  might  have  sustained  any 

action  or  suit. 

((2)  Under  the  49  6.  3,  c.  131,  the  depositions  were  decided  to  be  onlj  mrimd  facie 
credence,  and  might  be  contradicted.  3  Camp.  424 ;  2  Maule  k  S.  556.  The  deposi- 
tions are  only  evidence  of  the  facts  appearing  on  the  face  of  them ;  and,  therefore,  unless 
these  facts  as  set  forth  are  sufficient  to  establish  a  debt,  trading,  and  act  of  bankruptcy,  the 
OYidence  of  the  depositions  is  insufficient,  notwithstanding  ue  adjudication.  Cfooper  v. 
Machin,  1  Bing.  U.  426 ;  Lawson  ▼.  Robinson,  1  Stark.  Ca.  456 ;  Mareh  ▼.  Meager, 
1  Stark.  Ca.  353 ;  Skaife  y.  Howard,  2  Bam.  &  C.  560;  Kaj  y.  Stead,  2  S^rk.  200 ; 
Rawson  y.  Haigh,  1  Carring.  80.  The  deposition  of  the  petitioning  creditor  is  eyidence 
of  his  debt,  though  he  himself  is  not  competent  to  support  the  commission.  Bisse  y. 
Randall,  2  Camp.  493;  Greeny.  Jones,  Id.  411.  The  92d  section  applies  to  cases 
where  an  action  is  brought  by  the  assignees  before  the  two  months  allowed  the  bank- 
rupt to  dispute  his  commission  haye  expired,  if  tl^  trial  takes  place  e^er  that  period. 
Eari^  y.  Schroder,  1  Moo.  &  Malk.  24.  The  section  only  applies  to  the  depositions 
under  the  commission  against  the  bankrupt,  whose  assignees  are  plaintiffs  on  the  record ; 
and  therefore  where  the  commission  is  prosecuted  by  a  petitioning  creditor,  assignee  of 
another  bankrupt,  and  it  becomes  necessary  to  prove  the  petitioning  creditor's  debt, 
&c.,  under  that  former  bankruptcy,  this  cannot  be  done  by  producing  the  depositions 
under  such  former  bankruptcy,  but  must  be  done  by  the  ordinary  evidence.  Muskett  y. 
Drammond,  10  Bam.  h  C.  153. 
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[(I)  AetioDt  Slid  8«iti  by  Aflogneea,  aad  EvidaiM  tlieveiii. 

entoied,  without  proof  of  the  sigoatuie  of  the  officer  signing  the 
entry,  (a) 

(a)  The  Court  of  C.  P.  has  no  aathority  ttnder  this  section  to  compel  the  entry  of  the 
proceedings ;  the  application  must  be  to  the  Chancellor.  Johnson  t.  Gillett,  5  Binff. 
5;  and  see  1  Mont.  &  M.  83;  6  Bingr.  576.  The  production  of  the  assignment  dnfy 
enrolled,  is  sufficient  without  proof  of  its  execution,  unless  notice  is  giren  to  dispute 
that  fact    Tucker  t.  Barrow,  1  Moo.  &  Malk.  137  i  aid  Tide  3  Younge  &  J.  5. 

And  by  §  97,  (following  the  3  6.  4,  c.  81,  §  7,)  office  copies  of  any 
original  instrument  or  writing  filed  in  the  office,  or  officially  in  posses- 
sion of  the  secretary  of  bankrupts,  shall  be  evidence  to  be  received  of 
such  instrument  or  writing ;  and  the  costs  of  producing  the  original 
shall  not  be  allowed,  unless  it  appear  that  the  produ^ion  thereof  was 
necessary. 

And  by  ^  98,  all  commissions,  deeds,  assurances,  writs,  and  instru- 
ments relatmg  to  the  estates  of  bankrupts,  are  exempted  from  stamp 
duties.  II 

[A  bankrupt  cannot  be  a  witness  to  prove  his  own  act  of  bank^ 
ruptcy  ;(6)  but,  if  the  defendant  calls  him,  he  waives  all  objections  to 
the  competency  of  his  evidence,  and  the  backrupt  may  be  cross-exa- 
mined by  the  plaintifiis  to  that  fact(c) 

Field  T.  Curtis,  3  Stranjre,  899 ;  Assignees  of  Gill  t.  Woodmass,  ruled  by  Lee,  C.  J., 
Mich.  Sittingp,  175S ;  Bull.  Ni.  PrL  38.]  Q  (6)  Because  formerly  bankrupts  were  con* 
sidered  as  cnminals;  but  this  reason  is  unsatisfactory.  See  7  Term  R.  611 ;  3  Phil- 
lips, 334.  (e)  See  eonird^  Wyatt  t.  Wilkinson,  5  Espu  187.  Declarations  of  Uie  bank- 
rupt at  the  time  of  absentinff  nimself  from  home  are  admissible,  but  not  if  made  aftei^ 
wards.  Ambrose  v.  Clendon,  Ca.  temp.  Haidw.  267 ;  Robson  v.  Kemp,  4  Esp.  Ca. 
333 ;  Marsh  y.  Meaeer,  1  Stark.  Ca.  353;  Schoelins  y.  Lee,  3  Stark.  Ca.  149.  And  as 
to  proof  of  the  act  of  bankruptcy,  see  3  PhiU.  on  Evid.  309.|| 

The  bankrupt  cannot  be  evidence  to  swear  property  in  himself,  or  a 
debt  due  to  his  estate,  without  having  obtained  his  certificate,  and  given 
a  release  of  his  share  in  the  surplus  and  the  dividends,  for  else  he  is 
plainly  interested;  but  he  may  prove  property  in,  or  a  debt  due  to 
another* 

Bull.  N.  P.  43 ;  Cowp.  71 ;  ||  see  Carter  ▼.  Abbott,  1  Bam.  &;  C.  444 ;  Goodhay  t. 
Hendry,  1  Moo.  it  Mai.  319.|| 

Upon  the  same  principle  an  uneertificated  bankrupt  cannot  be  witness 
to  prove  usury  in  a  creditor,  who  had  proved  that  debt  under  the  com- 
jmission. 

Mastsrs  v.  Drayton,  3  Term  R.  496 ;  |  and  see  14  East,  665.| 

It  is  a  setded  rule,  that  a  bankrupt  may  be  a  witness  to  diminish  the 
fnnd,  though  he  has  not  obtained  hiis  certificate ;  because,  in  so  doing, 
he  speaks  manifestly  against  himself;  for  he  may  not  only  defeat  his 
title  to  the  benefit  which  the  law  allows  him,  if  the  fund  is  of  a  certain 
amount,  but  he  hazards  the  displeasure  of  all  his  other  creditors. 

Walker  v.  Walker,  cited  Cowp.  70;  Butler  v.  Cooke,  Cowp.  70;  fEx  parte  Burt, 
1  Madd.  46.g 

If  a  bankrupt  has  had  his  certificate,  and  received  his  allowance,  hia 
evidence  will  be  admissible,  for  he  is  not  bound  to  refund. 

Ruaael  t.  Russel,  1  Bro.  Chan.  R.  369. 

It  must  be  observed,  however,  that  though  a  bankrupt  has  obteined 
Ms  eertificate,  yet  he  is  Aot  a  competent  witness  to  prove  the  petitioiiing 

3S 
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must  haye  been  given  two  months  before  the  bankruptcy  is  omitted,  (h)  Instead  of 
that  the  bankrupt  ^^was  insolyent,"  or  "had  stopped  payment.'*  Vide  8  Bulst  86; 
Mod.  815 ;  £q.  Ca.  Abr.  8 ;  3  Vem.  438,  from  which  it  seems  that,  antecedent  to  any 
statute  on  the  subject,  a  debtor  to  a  bankrupt  merchant  was  in  practice  only  called  upon 
to  pay  the  balance  after  deducting  what  the  bankrupt  owed  him.|| 

[It  hath  been  holden  in  one  case,  that  the  statutes  of  set-off  could  not 

be  pleaded  by  a  debtor  to  a  bankrupt  in  an  action  brought  against  him 

by  the  assignees ;  for  as  between  them  there  could  not  be  mutual  debts, 

because,  as  the  debtor  could  have  no  action  against  the  assignees,  there 

could  not  be  mutual  remedies.    But  this  decision  hath  been  impeached 

in  a  later  case,  and  it  is  now  settled,  that  a  defendant  may  set  off  a  debt 

due  to  him  from  the  bankrupt ;  for  the  assignees  are  to  be  considered  as 

the  bankrupt. 

Ryall  Y.  LarkiD,  1  Wils.  155 ;  Ridout  y.  Brongh,  Cowp.  135 ;  Lock  y,  Bennety 
8  Atk.  49. 

Contingent  debts,  not  due  at  the  time  of  the  bankruptcy,  cannot  be 
set  off.  ,  I 

Ex  parte  Groome,  1  Atk.  119;  Hancock  y.  Entwissle,  3  Term  R.  435.  gBut  as 
contingent  debts  are  now  proYable  by  $  56  of  the  6  G.  4,  c.  16,  they  may  b^  set  off 
under  f  50,  «tiprd.|| 

A  note  endorsed  to  a  debtor  of  the  bankrupt  after  the  bankruptcy 
cannot  be  set  off. 

Marsh  y.  Chambers,  3  Stra.  1834.] 

II  Under  the  former  acts  the  holder  of  cash  notes  of  the  bankrupt  pay- 
able to  bearer  could  not  set  them  off  against  a  debt  due  to  the  bankrupt, 
and  sued  for  by  the  assignees,  unless  he  showed  that  they  came  to  his 
hands  be/ore  the  bankruptcy ;  but  if  he  proved  that  notes  to  the  amount 
were  in  his  hands  three  or  four  weeks  before  the  bankruptcy,  the  jury 
might  infer  that  the  notes  were  the  same,  and  that  they  were  in  his 
hands  ai  the  bankruptcy. 

Dickson  y.  Erans,  6  Term  R.  57 ;  Moore  y.  Wright,  3  Marsh.  R.  309 ;  and  see  Ex 
parte  Hale,  3  Yes.  304 ;  Onchterlony  y.  Easterby,  4  Taunt  888. 

Under  the  present  act,  (§  50,  supra,)  the  party  holding  such  notes  may 
set  them  off,  though  he  take  them  after  an  act  of  banlmiptcy,  provided 
he  had  no  notice  of  it;  and  this,  altiiiough  he  had  notice  of  the  bankers' 
having  stopped  payment,  for  notice  of  an  act  of  bankruptcy  alone  pre- 
vents the  set-off  under  the  new  act 

Hawkins  y.  Whitten,  10  Bam.  &;  C.  817. 

If,  however,  the  party  receives  notes  of  a  firm  after  he  has  notice  of 
an  act  of  banlaruptcy  of  any  of  the  partners,  this  will  defeat  his  right 
of  set-off. 

Dickson  y.  Cass,  1  Bam.  &  AdoL  343.) 

[Where  there  is  a  plain  mutual  credit,  one  party  shall  set  off  against 
the  other,  and  the  statute  is  not  to  be  construed  of  dealings  in  trade 
only,  or  in  case  of  mutual  running  accounts,  but  in  all  cases  of  mutual 
credit  the  balance  only  shall  be  paid.  Therefore,  where  Samuel  Jones 
borrowed  1500/.  of  Coggs  on  mortgage,  and  Coggs  owed  about  1400/. 
to  Jones  upon  notes,  Jones  was  allowed  to  set  off  his  demand  upon  the 
notes  against  the  mortgage. 

1  P.  Wms.  336';  Dillon  y.  Hyde,  1  Atk.  136;  lb.  837 ;  1  Ves.  375;  Lanesborough 
T.  Jones,  3  P.  Wms.  335. 

But  if  A  and  B  are  joint  traders,  and  J  S  is  indebted  to  A  and  B  on 


Teo  BANKRUPT. 

(K)  Settiiig  off,  ttrbitnttng,  and  compoanding  Debts. 

their  joint  account  lOOL,  and  A  owes  said  B  100/.  on  two  separate  ao 
counts ;  J  S  cannot  deduct  so  much  as  A's  proportion  of  the  100/.  comes 
to  out  of  the  joint  debt ;  because  the  copartnership  debts  of  A  and  B 
are  to  be  first  paid  before  any  separate  debts ;  but  if  there  be  a  surplus 
beyond  what  will  pay  the  partnership  debts,  then,  out  of  A's  ^are  of 
the  surplus,  J  S  may  deduct  the  separate  debt  of  A. 

Vide  Ex  parte  Edwards,  1  Atk.  100,  where  Lord  Haidwidce  doabted,  whether  t 
person,  a  creditor  under  a  separate  commission  against  A,  and  debtor  undei^  a  joint  cant- 
mission  against  A  and  B,  can  set  off  the  debt  he  owes  the  latter,  by  his  demand  against 
the  former.]  {See  3  Yes.  J.  248,  Ex  parte  Quintin ;  10  Yes.  J.  105,  £a;  parU  Christie ; 
11  Yes.  J.  517,  Ex  parte  Twogood ;  lb.  34,  Ex  parU  Stephens ;  18  Yes.  J.  346,  Eat 
parte  Hanson.} 

|[  It  is  now  settled  that  the  same  mutuality  is  necessary  in  case  of  debts 
and  credits  under  the  bankrupt  law  as  in  cases  of  set-off  under  the 
statutes  of  set-off ;  and  this  rule  prevails  in  equity  as  well  as  in  bank- 
ruptcy and  at  law.  And  therefore,  a  debt  due  from  the  bankrupt  jointly 
with  another  cannot  be  set  off  against  a  debt  due  to  the  bankrupt  alone; 
nor  vice  versi ;  unless^  indeed,  there  is  an  express  agreement  to  this 
effect  before  the  bankruptcy ;  or  in  case  of  fraud :  and  where  A  is  in- 
debted to  B  and  G,  and  B  and  G  to  A,  and  B  by  deed  takes  upon  him- 
self solely  the  debt  to  A,  he  cannot  set  off  the  debt  due  from  A  to  him- 
self and  C. 

Ex  parte  Christie,  10  Yes.  105;  Ex  parte  Twogood,  11  Yes.  517;  Addis  ▼.  Enidrt, 
9  Meny.  R.  117;  Kinnerley  t.  Hossack,  dT^nnt  170;  Ex  parte  Stephens,  11  Yes. 
841 ;  Ex  parte  Ross,  Buck,  185. 

And  where  there  are  mutual  credits  between  a  firm  and  A,  and  only 
some  of  the  partners  become  bankrupt,  A  cannot,  in  an  action  by  tte 
assignees  of  the  bankrupts,  jointly  with  the  solvent  partner,  set  off  what 
is  due  from  the  firm,  since  such  a  case  is  not  within  the  statute,  not 
being  a  case  of  mutusd  credits  between  the  bankrupts  and  a  third  peison, 
but  between  the  bankrupts  and  a  solvent  parmer  on  the  one  side,  and  a 
third  party  on  the  other. 

Staniforth  t.  Fellowes,  1  Marsh.  R.  185. 

Nor  where  funds  of  a  partnership  are  assigned  over  to  A,  after  an  act 
of  bankruptcy  by  two  partners  assigning  them,  can  A,  in  an  action  by 
the  assignees  of  the  bankrupts  and  a  solvent  partner  for  recovering  such 
funds,  set  off  a  debt  due  from  the  firm  to  him;  for  there  is  no  mutuality. 

Thomason  y.  Frere,  10  East,  418. 

So  also  where  the  defendants  had  drawn  bills  for  the  accommoda- 
tion of  the  bankrupt,  which  were  outstanding  at  the  time  of  the  act  of 
bankruptcy,  and  the  bankrupt,  after  the  bankruptcy,  and  before  the 
conunission,  paid  to  the  defendants  a  sum  of  money  to  take  up  the  bills; 
it  was  held  that  the  assignees  were  entitled  to  recover  this  money,  and 
that  the  defendants  could  not  set  off  the  bills,  since  the  money  was  ibe 
money  of  the  assignees,  and  the  credit  on  the  bills  was  given  to  the 
bankrupt  But  as  the  accounts  may,  under  the  new  act,  be  taken  down 
to  the  time  of  the  commission,  this  would  now  be  otherwise. 

Tamplin  t.  Diggins,  8  Camp.  R.  311. 

Where  a  sale  of  the  bankrupt's  property  was  made  after  an  act  of 
bankruptcy,  but  more  than  two  months  before  the  commission,  and  a 
creditor  of  the  bankrupt  was  the  purchaser  of  goods  at  it,  it  wa^  held 
that  he  might  set  off  against  the  daim  of  the  assignees  for  the  price  of  a 
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prior  debt  due  from  the  bankrupt  to  him ;  for  the  sale  was  (under  the 
operation  of  the  46  G.  3,  c.  135)  in  effect  a  sale  by  the  bankrupt,  and 
consequently  the  credit  was  given  by  him;  and  the  present  law  re-enacts 
the  provision  of  46  G.  3,  c.  135,  §  3,  omitting  the  restriction  qf  two 
months  before  the  commission. 

South  wood  7.  Taylor,  1  Barn.  &  A.  471.  || 

[Where  A  was  a  creditor  of  the  bankrupt  for  100/.  and  10/.,  and  a 
debtor  to  him  on  bond  for  340/.,  payable  on  the  4th  of  March,  1756, 
with  lawful  interest,  and  applied  that  he  might  set  off  his  demand  of 
100/.  against  the  principal  and  interest  due  on  the  bond,  and  not  be 
obliged  to  prove  his  debt  under  the  commission,  and  take  a  dividend 
upon  it  only ;  the  Lord  Chancellor  said,  though  this  is  not  in  strictness  a 
mutual  debt,  yet  it  is  a  mutual  credit ;  for  the  bankrupt  gives  credit  to 
the  party  in  consideration  of  the  bond,  though  payable  at  a  future  day, 
and  he  gives  the  bankrupt  credit  for  the  debt  upon  simple  contract,  and 
therefore  it  is  a  case  within  the  equity  of  the  5  G.  2. 

Ex  parte  Prescot,  1  Atk.  231 .  For  though  the  debt  be  paid  aper  the  bankrapter,  yet 
if  it  be  in  consequence  of  a  liability  before,  it  may  be  sot  off.  Smith  ▼.  Hodson,  4  Term 
R.  311 ;  French  v.  Fenn,  there  cited;  Martin  y.  Court,  3  Term  R.  640;  Dobson  t. 
Lockhart,  5  Term  R.  133.  ||  Ex  parte  Boyle,  Co.  B.  Law,  543 ;  Sheldon  y.  Rothschild, 
8  Taunt  156 ;  Ex  parte  Wagstaff,  13  Yes.  65 ;  Arbouin  v.  Tritton,  1  Holt,  Ca.  406.  J 

A  broker  having  a  del  credere  commission  may,  under  this  statute, 
give  in  evidence,  upon  the  general  issue,  a  loss  upon  a  policy  happening 
before  the  bankruptcy  in  an  action  by  the  assignees  of  the  underwriter, 
for  premiums  upon  various  policies  underwritten  by  him. 

Groye  t.  Dubois,  1  Term  R.  113 ;  Bize  v.  Dickson,  lb.  385,  S.  P.  J  Tide  tit  Sei^.^ 

But  where  there  is  no  del  credere  commission,  the  broker  is  not  en- 
titled to  set  off  losses  on  goods  which  he  insured  for  other  persons,  the 
debts  being  properly  due  to  them,  and  not  to  the  broker. 

Wilson  V.  Watson,  Esp.  Ni.  Pri.  374. 

A  broker  is  entitled  to  deduct  money  due  from  the  bankrupt  to  him 
for  premiums,  out  of  what  he  collects  on  the  policy,  where  it  is  put  into  ' 
his  hands  to  receive  the  money  from  the  underwriters. 

Whitehead  v.  Vaughan,  Trin.  35  G.  3,  B.  R. ;  and  Parker  t.  Carter,  in  C.  P.  Trin. 
S8  G.  3 ;  Co.  Bankrupt  Laws,  647,  649.] 

II  And  he  may  not  only  retain  what  is  due  for  premiums,  l)ut  also 
his  general  balance  due  from  the  bankrupt  under  the  clause  as  to  mu- 
tual credit. 

Olive  T.  Smith,  5  Taunt  55.  And  as  to  set-off  between  underwriters  and  brokers, 
see  tit  Set-oj^. 

Whether  a  tailee  of  goods  can,  in  the  event  of  the  bailor  becoming 
bankrupt,  retain  the  goods  for  his  general  balance,  on  the  ground  of  a 
mutual  credit  between  him  and  the  bankrupt,  has  been  much  agitated. 
Lord  Hardwicke  held  in  one  case,  that  a  packer  having  received  cloth 
to  pack,  was  entitled  to  retain  it  against  the  assignees  of  the  owner, 
(who  had  become  bankrppt  subsequent  to  the  delivery  of  the  cloth,)  not 
only  for  what  was  due  for  packing,  but  also' for  a  general  balance  :  his 
lordship  observing,  that  it  was  hard  that  mutual  credit  should  be  con- 
fined to  pecuniary  demands,  and  that  if  a  man  has  goods  in  his  hands  be- 
longing to  a  debtor  of  his,  which  cannot  be  got  from  him  without  a  suit  at  . 
law  or  equity,  that  it  should  not  be  considered  as  mutual  credit.    But  in 
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Samnton  r.  Barton*  3  Brod.  &  Bing.  89.  Soeh  a  claim  would  periiaps  now  be 
proTabie  as  a  contingent  debt  under  the  56th  section  of  6  O.  4,  o«  16,  and  might  cons^ 
qaeotly  be  set  off  un^er  $  50. 

Where  Nash  kept  cash  with  Marsh  and  Co.,  bankers,  and  accepted  a 
bill  drawn  by  one  of  the  partners  in  the  firm,  and  the  partner  endorsed 
it  to  the  firm,  who  discounted  it,  and  then  endorsed  it  for  value  to  S. 
Before  the  bill  became  due,  M  and  Co.  became  bankrupts,  having 
funds  in  the  hands  of  S  more  than  sufficient  to  pay  the  bill,  and  having 
in  their  hands  money  belonging  to  A.  When  the  bill  became  due,  S 
presented  it  for  payment  to  A,  who  having  refused  payment,  S  paid 
himself  the  amount  out  of  the  funds  of  M  and  Go.  remaining  in  his 
hands,  and  delivered  the  bill  to  their  assignees.  In  an  action  brought 
by  the  assignees  against  A,  as  acceptor  of  the  bill,  the  court  held,  there 
had  been,  before  the  bankruptcy,  a  mutual  credit  between  the  bankrupts 
and  A,  and  that  the  latter  was  entitled  to  set  off  against  the  sum  due  to 
the  bankrupts  on  the  bill^  the  debt  due  to  him  from  M  and  Co.  at  the 
time  of  their  bankruptcy. 

Bolland  y.  Nash,  8  Barn.  &;  C.  105 ;  tee  ^  parte  Hale,  3  Ves.  jun.  304 ;  Ex  parte 
Barton,  1  Rose,  320. 

The  right  to  set-off  on  the  ground  of  mutual  credit  under  the  statutes 
of  bankrupt  has  be^n  even  held  to  attach  in  several  cases  where  the 
bankrupt  and  the  other  party  had  expressly  dealt  on  a  footing  excluding 
the  set-off.  Thus,  where  the  bankrupt  bought  of  the  defendant  a  parcel 
of  goods,  for  which  he  gave  a  bill  at  six  months,  and  four  months  after- 
wards purchased  another  parcel,  for  which  he  gave  a  like  bill ;  the  first 
UU  being  dishoihoured,  the  bankrupt  deposited  with  the  defendant  good 
bills  exceeding  the  amount  of  the  first  bill,  and  the  defendant  expressly 
promised  to  pay  the  surplus  over  to  the  bankrupt  when  such  deposited 
bills  should  be  paid,  and  it  was  not  in  contemplation  of  the  parties  that 
the  defendant  should  receive  more  than  the  amount  for  the  first  parcel 
out  of  the  deposited  bills.  After  the  money  was  received  on  these  bills 
the  bankruptcy  took  place ;  and  in  an  action  by  the  assignees  to  recover 
the  overplus  of  the  deposited  bills,  it  was  held  that  the  defendants  had  a 
right  to  detain  it  to  meet  the  acceptance  of  the  bankrupt  not  yet  due  for 
the  second  parcel  of  goods,  on  the  ground  of  a  mutual  credit  within  the 
statute. 

Atkinson  y.  Elliott,  7  Term  R.  378;  Chalmen  r.  Page,  3  Barn.  &  A.  697;  M'Gilliy- 
ray  7.  Sioison,  9  Barn.  U  C.  746,  notL 

But  in  a  case  where  a  bill  was  deposited  with  the  bankrupt  expressly 
for  the  purpose  of  raising  money  for  the  bankrupt,  and  not  on  the 
general  account,  and  the  defendant  refused  to  discount  it,  but  advanced 
money  on  it,  and  promised  to  advance  more,  the  assignees,  after  tend- 
ering the  amount  advanced  by  the  defendant  on  the  bill,  were  held 
entitled  to  recover  the  bill  in  trover  against  the  defendant ;  Dallas,  J., 
saying,  that  mutual  credit  must  mean  mutual  trust,  and  that  this  attempt 
of  the  defendant  to  retain  the  bill  was  a  gross  breach  of  trust.  And  the 
Lord  Chancellor,  on  the  same  case  coming  before  him  on  petition,  held 
the  same  opinion ;  observing,  that  the  use  the  petitioner  sought  to  make 
of  the  bill  was  contrary  to  natural  equity. 

Key T.  Flint, 8 Taant.  SI;  1  Moo.  451 ;  Ex  parte  Flint,  1  Swanst  R.  30;  and  see 
Boehanan  v.  Findley,  9  Barn.  ^  C.  738,  oec) 

[A  demand  against  a  bankrupt  cannot  be  set  off  in  an  action  by  his 
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be  chosen  by  the  assignees  and  the  major  part,  in  value,  of  such  cre- 
ditors, and  the  party  with  whom  they  shall  have  such  dispute,  and  the 
award  of  such  arbitrators  shall  be  binding  on  all  the  creditors ;  and  the 
assignees  are  thereby  indemnified  for  what  they  shall  do,  according  to 
the  directions  aforesaid,  and  no  suit  in  equity  shall  be  commenced  by 
the  assignees  without  such  consent  as  aforesaid :  provided^  that  ifone* 
third  in  value^  or  upwards^  of  such  creditors  shall  not  attend  at  anff 
such  meeting  {whereof  notice  shall  have  been  given  as  aforesaid,)  the 
assignees  shall  have  power  tvith  consent  of  the  commissionersy  testified 
by  writing  under  their  hands,  to  do  any  of  the  matters  aforesaidJ^^ 

[Creditors  eannot  grire  a  general  power  to  assigrnees  to  submit  matters  to  arbitration 
at  their  own  discretion ;  but  there  must  be  a  meeting  of  creditors  upon  notice  in  Ga» 
zette,  to  consider  each  particular  case.  1  Atk.  21,  pi.  39.]  ||  A  general  reference  to 
arbitration  by  assignees  without  a  protest  is  an  admission  of  assets'.    Robson  7.  , 

3  Rose,  50.    The  clause  in  Italics  is  new.) 

(L)  Of  the  Distribution  to  be  made  of  the  Bankrupt's  Estate. 

II Bt  the  6  G.  4,c  16,  §  106,  it  is  enacted,  ''that  the  connnissioners 
shall,  at  the  meeting  appointed  for  the  last  examination  of  the  bankrupt, 
appoint  a  public  meeting,  not  sooner  than  four  calendar  months  from 
the  issuing  of  the  commission,  nor  later  than  six  calendar  months  from 
the  last  examination  of  the  bankrupt,  whereof  and  of  the  purport 
whereof  they  shall  give  twenty-one  days'  notice  in  the  London  Gazette, 
to  audit  the  accounts  of  the  assignees ;  and  the  assignees  at  such  meet- 
ing shall  deliver,  upon  oath,  a  true  statement  in  writing  of  all  money 
received  by  them  respectively,  and  when  and  on  what  account,  and  how 
the  same  have  been  employed ;  and  the  conmxissioners  shall  examine 
such  statement,  and  compsu-e  the  receipts  with  the  payments,  and  ascer- 
tain what  balances  have  been  from  time  to  time  in  the  hands  of  such 
assignees  respectively,  and  shall  inquire  whether  any  sum,  appearing  to 
be  in  their  hands,  ought  to  be  retained ;  and  it  shall  be  lawful  for  the 
said  commissioners  to  examine  the  said  assignees  upon  oath  touching 
the  truth  of  such  accounts;  and  in  such  accounts  the  said  assignees  shall 
be  allowed  to  retain  all  such  money  as  they  shall  have  expended  in 
suing  out  and  prosecuting  such  conunission,  and  all  other  just  allow- 
ances.^' 

This  important  section  is  new.  If  the  commissioners  make  a  fraudulent  distribution, 
it  may  be  set  aside  in  Chancery.  3  Vem.  158,  163.  For  the  cases  which  have  been 
on  13  Eliz.  c.  7,  vide  2  Co.  36;  8  Co.  98,  b;  Jones,  303;  8  Sid.  177;  Godb.  195. 
How  distribution  is  to  be  under  a  joint  commission  taken  out  against  partners,  vide 
Chan.  Ca.  139 ;  3  Vem.  393,  706. 

And  by  section  107,  (taken  from  5  G.  2,  c.  30,  §  33,)  (a)  it  is  enacted, 
''that  the  commissioners  shall,  not  sooner  than  four,  nor  later  than 
twelve  calendar  months  from  the  issuing  the  commission,  appoint  a 
public  meeting,  (whereof  and  of  the  purport  whereof  they  shall  give 
twenty-one  days'  notice  in  the  London  Gazette,)  to  make  a  dividend  of 
the  bankrupt's  estate,  at  which  meeting  all  creditors  who  have  not 
proved  their  debts  shall  be  entitled  to  prove  the  same ;  and  the  said 
commissioners,  at  such  meeting,  shall  order  such  part  of  the  net  pro- 
duce of  the  bankrupt's  estate  in  the  hands  of  the  assignees  as  they  shall 
think  fit  to  be  forthwith  divided  amongst  such  creditors  as  have  proved 
debts  under  the  commission,  (b)  in  proportion  to  their  respective  debts, 
and  shall  make  an  order  for  a  dividend  in  writing  under  their  hands. 
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(L)  Of  the  Dwtributioa  to  be  made  of  the  Baakniptfe  Eitate. 

[If  a  oreditor  has  obtained  au  unfair  poesession  of  Iha  bankmpt's  pvo- 
perty,  his  share  of  the  dividend  may  be  retained  until  he  gives  up  the 
property  of  which  he  hath  so  possessed  himself 

Ex  parte  Smith,  3  Bro.  Chan.  R.  46.] 

II  Formerly  assumpsit  would  lie  for  a  dividend  under  the  order  for 
payments,  but  by  the  11 1th  section  of  6  6. 4,  c.  16,  (following  the  49  G. 
3,  c.  121y  §  12,)  no  action  is  to  be  brought  against  assignees  for  the  divi- 
dend, but  the  Lord  Chancellor  may,  upon  petition,  order  payment  with 
interest  and  costs  of  the  application. 

Brown  v,  Bullen,  Dougl.  407 ;  see  per  Lord  Eldon,  1  Rose,  458. 

On  this  petition  the  assignee  cannot  dispute  the  debt,  since  he  could 
not  have  done  so  at  law  on  an  action  being  brought  \  but  he  must  pre- 
sent a  separate  petition  for  that  purpose. 

Ex  parU  Whiteeide,  1  Rose,  319 ;  Ex  parte  Atkinson,  3  Yes.  &;  B.  13 ;  Ex  parte 
Loxley,  Back,  456. 

The  order  for  payment  of  the  dividends  on  a  petition  raises  a  per- 
sonal responsibility  in  the  assignee,  and  if  he  resist,  it  is  at  his  per- 
sonal risk. 

Ex  parte  Graham,  1  Rose,  456. 

To  obtain  interest  on  the  petition,  an  application  to  the  assignee  for 
the  dividend  must  be  shown* 
Waekerbath  t,  Powell,  Baok,  508. 

By  the  110th  section  of  6  6. 4,  c.  16,  if  any  assignee  shall  have  in  his 
hands,  order,  or  disposition,  any  unclaimed  dividend  amoimting  to  50/., 
and  shall  not,  withm  two  months  from  the  expiration  of  one  year  after 
the  order  for  payment  of  the  dividend  by  the  commissioners,  either  pay 
it  to  the  creditor  or  cause  a  certificate  to  be  filed  in  the  office  of  the 
secretary  of  bankrupts,  containing  a  full  account  of  the  name  of  the 
creditor  and  amount  of  the  dividend,  such  assignee  shall  be  charged  in- 
terest on  such  dividend  from  the  time  that  such  certificate  is  directed  to 
be  filed,  at  the  rate  of  51.  per  cent,  per  annum,  and  also  such  further 
sum  as  the  conrniissioners  shall  think  fit,  not  exceeding  20/.  per  cent, 
per  annum ;  and  the  Lord  Chancellor  or  commissioners  may  order  the 
investment  of  any  unclaimed  dividends  in  the  public  funds  or  on  govern- 
ment security  for  or  on  account  of  the  creditor ;  and  if  the  same  shall 
remain  unclaimed  for  the  space  of  three  years,  the  Chancellor  may  order 
the  same  to  be  divided  amongst  the  other  creditors. 

By  the  33  G.  3,  c.  54,  §  10,  it  is  enacted,  ^^that  if  any  person  appointed 
to  any  office  by  any  fir^ndly  society,  and  being  intrusted  with  moneys 
or  efiects  belonging  to  such  society,  shM  become  bankrupt,  his  assignees 
shall,  within  forty  days  after  demand  made  by  order  of  such  society, 
deliver  all  things  belonging  to  such  society  to  such  person  as  the  society 
shall  appoint,  and  pay  out  of  the  assets  of  such  person  all  sums  of  money 
remaining  due  and  received  by  such  person  in  virtue  of  such  office, 
before  any  other  debts  are  paid  or  satisfied." 

Ex  parte  Lancaster  Amicable  Society,  6 Tea.  98 ;  and  see  lb.  441, 804. 

This  clause  only  extends  to  money  in  the  hands  of  persiHis  duly  ap- 
pointed officers  of  the  society,  and  not  to  bankers  or  to  persons  to  whom 
money  has  been  lent  by  the  society ;  nor  does  it  apply  to  money  in  the 
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(M)  How  the  Bankrupt  is  to  demean  himael^  &c« 

the  bankrapt  laws;  he  was  executed  12th  Dec.  1712.  John  Perrott  was  eonTieted  ef 
a  like  concealment,  and  executed  in  No7.  1762.  Vide  2  Burr.  1216.  ||It  will  be  seen 
that  hj  the  present  law  (which  follows  the  1  G.  4,  c.  115,  $  1)  the  punishment  is  trans- 
portation for  life,  or  not  less  than  se^en  years,  or  imprisonment  for  any  term  not  exceed- 
ing seven  years.  |j 

And  by  §  113,  (taken  from  5  G.  2,  c.  30,  §  3,)  it  is  enacted,  "that  the 
Lord  Chancellor  shall  have  power,  as  often  as  he  shall  think  fit,  from 
time  to  time  to  enlarge  the  time  for  the  bankrupt's  surrendering  himself 
for  such  time  as  the  Lord  Chancellor  shall  think  fit,  so  as  every  such 
order  be  made  six  days  at  least  before  the  day  on  which  such  bankrupt 
was  to  surrender  himself 

[If  by  a  mere  innocent  default  of  the  bankrupt,  he  has  neglected  to  surrender  himself  ^ 
on  the  day  appointed,  the  Chancellor  may  upon  petition  make  an  order  that  the  com- 
missioners appoint  a  new  day  for  taking  the  examination.  Ex  parte  Graham,  2  Bro. 
Chan.  R.  48;  Ex  parte  Bould,  lb.  48;  Ex  parte  Smith,  Co.  Bankrupt  Laws,  521 ;  Ex 
parte  Rogers,  Ambl.  307 ;  Ex  parte  Grey,  1  Ves.  jun.  195 ;  Ex  parte  White,  2  Bio. 
Chan.  R.  47.  But  such  order  will  not  avoid  the  effect  of  the  statute ;  it  is  only  decla- 
ratory of  the  opinion  of  the  court  that  the  bankrupt  had  no  intention  of  keeping  out  of 
the  way  fraudulently.  It,  therefore,  recites  the  special  circumstances  of  Uie  case.  See 
the  above  authorities.]  ||  Exoarie  Ricketts,  6  Yes.  445 ;  Ex  parte  Higginson,  12  Yes. 
496;  Ex  parte  Jackson,  15  Yes.  119;  and  see  Ex  parte  Dawson,  2  Cox.  48;  Ex 
parte  Pan,  1  Mont.  Dig.  B.  L.  113.  An  application  for  this  purpose  should  be 
upon  the  petition  either  of  the  bankrupt  or  the  assi^ees.  Fuller's  case,  10  Yes.  183 
In  one  case  it  was  on  the  joint  petition  of  the  commissioners  and  assignees.  Ex  parte 
Grey,  1  Yes.  jun.  195.  The  consent  of  the  assignees  is  not  alwajs  necessarr.  Exports 
Shiles,  2  Rose,  381 ;  1  Madd.  241.    It  is  irregular  in  the  assignees  to  obtain  an  ex 

£arte  order  if  the  bankrupt  is  ready  to  attend.     1  Glyn  &  J.  281 :  and  see  Deacon,  B. 
.  c.  13,  f  1. 

And  by  §  114,  it  is  enacted,  "that  it  shall  be  lawful  for  the  commis- 
sioners before  the  choice  of  assignees,  and  after  such  choice  for  the  as- 
signees, with  the  approbation  of  the  commissioners  testified  in  writing 
under  their  hands,  from  time  to  time  to  make  such  allowance  to  the 
bankrupt  out  of  his  estate,  imtil  he  shall  have  passed  his  last  examina- 
tion, as  shall  be  necessary  for  the  support  of  himself  and  his  family." 

This  section  is  new. 

And  by  §  115,  (taken  from  5  6.  2,  c.  30,  §  14,)  it  is  enacted,  "that  if 
any  bankrupt  apprehended  by  any  warrant  of  the  commissioners  (a) 
shall,  within  the  time  hereby  allowed  for  him  to  surrender,  submit  to  be 
examined,  and  in  all  things  conform,  he  shall  have  the  same  benefit  as 
if  he  had  voluntarily  surrendered." 

(a)  Instead  of  a  judge's  warrant,  as  in  the  former  act  j 

And  by  §  116,  (taken  from  5  G.  2,  c.  30,  S  36,)  it  is  enacted,  that  th^ 
bankrupt  after  the  choice  of  assignees  shall  (if  thereto  required)  forth- 
with deliver  up  to  them  upon  oa&,  before  a  master  ordinary  or  extra- 
ordinary in  Chancery,  or  justice  of  the  peace,  all  books  of  accounts, 
papers,  and  writings  relating  to  his  estate  in  his  custody  or  power,  and 
discover  such  as  are  in  the  custody  or  power  of  any  other  person ;  and 
every  such  bankrupt  not  in  prison  or  custody  shall  at  all  times  after  such 
surrender  attend  such  assignees  upon  every  reasonable  notice  in  writing 
for  that  purpose  given  by  them  to  him,  or  left  at  his  house,  and  shall 
assist  such  assignees  in  making  out  the  accounts  of  his  estate ;  and  such 
bankrupt  after  he  shall  have  surrendered,  may  at  all  seasonable  times 
before  the  expiration  of  the  said  forty-two  days,  or  such  further  time  as 
shall  be  allowed  to  him  to  finish  his  examination,  inspect  his  books, 
papers,  and  writings  in  the  presence  of  his  assignees  or  any  person  ap- 
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(N)  Snrplai  of  Ettate,  and  Allowanoe  to  Bankrupt 

4ue  at  the  bankruptcy.  Daiby  t.  Baugham,  6  Term  R.  309.  And  the  privilege  ex- 
tendi to  an  attaohment  for  not  paying  money  on  an  award  made  a  rale  of  court.  Eob 
parte  Parker,  3  Ves.  554 ;  but  not  to  a  debt  due  to  the  crown.  Ex  parte  Temple, 
8  Rose,  23 ;  but  he  is  protected  at  common  law  from  such  debt  while  he  is  actually  at- 
tending the  commissioners,  or  going  or  returning.  Ex  parte  Russell,  1  Rose,  278 ;  and 
this  eommon  law  privilege  seems  to  extend  to  any  attendance  of  the  bankrapt  at  any 
time  under  the  commissioners*  summons.  Arding  y.  Flower,  8  Term  R.  534 ;  and  to  a 
Toluntary  attendance  hon&fide  to  be  examined.  Ex  parte  Ross,  1  Rose,  260.  And  so 
although  he  is  deviating  from  the  road  at  the  time  of  his  arrest,  if  he  is  bond  fide  going 
to  be  examined.    Oglrs  case,  11  Yes.  556.    See  Deacon,  B.  L.  c.  13,  $  5.||  •  * 

(N)  Of  the  Suiplus  of  the  Estate,  and  the  Allowance  to  be  made  to  the  Bankrupt;  and 

herein  of  his  Discharge  and  Certificate. 

II  Bt  §  128,  (in  place  of  5  6.  2,  a  30,  S  7  and  8,)  it  is  enacted,  <<that 
every  bankrupt  who  shall  have  obtained  his  certificate,  if  the  net  pro- 
duce of  his  estate  shall  pay  the  creditors  who  have  proved  under  the 
commission  ten  shillings  in  the  pound,  shall  be  allowed  five  per  cent 
out  of  such  produce  to  be  paid  him  by  the  assignees,  provided  that  such 
allowance  shall  not  exceed  four  hundred  pounds ;  and  every  such  bank- 
rupt, if  such  produce  shall  pay  such  creditors  twelve  shillings  and  six- 
pence in  the  pound,  shall  be  aUowed  and  paid  as  aforesaid  seven  pounds 
ten  shillings  per  cent,  provided  such  allowance  shall  not  exceed  five 
hundred  pounds ;  and  every  such  bankrupt,  if  such  produce  shall  pay 
such  creditors  fifteen  shillings  in  the  pound  or  upwards,  shall  be  allowed 
and  paid  as  aforesaid  ten  pounds  per  cent,  provided  such  aUowance 
shall  not  exceed  six  hundred  pounds ;  but  if  such  produce  shall  not  pay 
such  creditors  ten  shillings  in  the  pound,  such  bankrupt  shall  only  be 
allowed  and  paid  so  much  as  the  assignees  and  commissioners  shall 
think  fit,  not  exceeding  three  pounds  per  centum  and  three  hundred 
pounds." 

Tlie  sums  are  double  those  In  the  former  statute.  [Bankrupts  are  not  entitled  to 
allowanoe  under  this  act,  till  a  fimU  dividend  is  made,  and  they  have  had  their  certifi- 
cate. 1  Atk.  208.]  |l  See  1  Mont,  ft  Mac.  )35,  387.  And  if  the  fund  is  exhausted 
before  the  certificate,  tlie  assignees  are  not  liable.  Groome  y.  Potts,  6  Term  R.  648. || 
The  allowance  is  a  vested  interest,  and  transmissible  to  the  bankrupt's  representative. 
Sx  parte  Trap,  1  Atk.  908 ;  Ex  parte  Calcot,  lb.  309 ;  3  Atk.  814,  S.  C]  ||  According 
Id  the  woidfl  of  the  above  section  the  interest  does  not  actually  ve»t  in  the  bankrupt  till  a 
dividend  is  declared.  Ex  parte  Salford,  1  Deacon,  546.  It  is  not  necessary,  however, 
that  the  bankrupt  should  be  alive  at  the  time  of  the  declaration  of  the  dividend,  lb.;  or 
that  he  should  actt\ally  have  obtained  the  commissioners'  order  for  his  allowance,  1  Atk. 
909 ;  for  where  the  bankrupt  died  before  his  estate  paid  10«.  in  the  pound,  the  Vice- 
Cbaneeilor,  after  that  dividend  had  been  declared,  ordered  the  assiffneee  to  pay  the 
allowance  to  the  bankrupt's  personal  representative.  Ex  parte  Salford,  fuj^rd.)  [The 
same  person  is  not  entitled  to  a  double  allowance;  one  in  respect  of  a  joint,  and  the 
other  m  respect  of  a  separate  estate.  Elx  parte  Bate,  Co.  Bankrupt  Laws,  592.  Nor 
does  the  statute  five  a  distinct  allowance  of  300/.  to  each  partner,  when  joint  creditors 
are  paid  158.  in  the  pound.  lb.]  ||  And  before  the  3  0. 4,  c.  81,  $  13,  if  one  partner  only 
obtained  his  certificate,  no  allowance  was  due  to  him.  Ex  parte  Powell,  1  Madd.  68 ; 
this  was  altered  by  that  statute,  which  was  followed  by  the  129th  section  of  the  present 
net ;  bat  both  the  joint  and  separate  creditors  must  receive  a  sufficient  dividend,  lb ; 
and  see  Ex  p&rie  Thurlow,  i  Rose  Ca.  431 ;  Ex  parte  Ferrell,  Bock,  845;  Ex  parte 
Holmes,  3  Rose,  Ca.  95.  The  banlorupt's  right  to  his  allowance  will  he  preferred  to 
the  claims  of  creditors  for  interest  in  the  event  of  a  surplus.  Ex  parte  Morris,  3  Bio. 
G«C.79;  I  Yes.  jun.  133.|| 

By  §  129,  (in  lieu  of  3  G.  4,  c.  81,  §  12,)  it  is  enacted,  <<  that  in  all  joint 
commissions  under  which  any  partner  shall  have  obtained  his  certifi* 
cate,  if  a  sufficient  dividend  shall  have  been  paid  upon  the  joint  estate 
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,  tl^'^  separate  estate  of  such  partner,  he 

Slowance,    although  his  other  partner  or  partner 

"'^*ll'w^5**?32,  (in  lieu  of  5  Eliz.  c.  13,  §  4,  ai 

Ana  '^y    ^      « that  the  assignees  shall,  npon  req 

V^^'^^rT^t,  declare  to  him  how  they  have  d 

„1^J^  estate,  and  pay  the  surplus,  if  any,  to  t 

I^  -J  — x^xiaistrators,  or  assigns,  and  every  si 

*^"*aT'ra    "W  l"**^  have  proved  iindei  the  commissio 

*vi   11  be  ^r^'ti''^®^  ^  recover  the  remainder  of  the 

the  assie«rfcesess    shall  not  pay  such  surplus  until 

vedttjn<3^^  the  commission  shall  have  recei 

Snbts  to    t>^     calculated  and  paid  at  the  rate  and 

Vi    t  is  to    ^^"-y  »  *'^  creditors  whose  debts  are  now 

ISrerest,  in       <-**«  ^"f""}  °f  »  surplus  shaU  first  , 

V   -L  J     1  ^1^  ^     rate  of  interest  reserved  or  by  law 

l>culate<3-     :Ci"<'™  ^^  *^^^  °^  ^^^  commission,  and. 

y^    „  voerx     ■ti^a.id,  all  other  creditors  who  have  pr 

shftll    X"^^  «3eive  interest  on  their  debts  from  the 

S*the  rat»     <=»^  ^"^  pounds  per  cent."(o) 

f  ^  K'll      ^lX^^^    notes  will  fall  within  this  latter  class,  and  i 

W     .    _^^^^-m'^omh\e  on  them  bb  danisgOB  at  law,  they  wt 

iotercBiwre^       j^,befo„[hiaaci.    £i  ~r(e  Kock.  1  Vea, 

*****  teWtti^^^'  "'■  ^"^  i  "•<■»•  *<»  intereat  beyond  the  p 

Wh  re   *:Ir»^  debts  have  been  fully  paid,  and  tl 

,     .     *„*-     x"^*^  ^""^  personal  estate,  the  persoi 

»*     ,1S  — -»^yment  of  interest  on  debts  carryinj 

applied  i^^*^    real  estate  must  come  in  aid     But 

deiicieiit  ^^^^te  more  than  sufficient  to  pay  the 

personal  ^^^^^  ^  dead,  the  surplus  real  estate  m 

tJhebanKi-      »^  personal  estate  among  his  next  of  I 

|3eir,anci  ^^    ^^Sowlow.  l  Atk.eO;  Co.B.L.SI4;  andaee 

^™?  *^   ti*^  present  statute,  all  creditors  by  bo 

■"^f**^"-       .^^reston  theface  of  it,  or  where  inte 

cs^^'T^'^-V^^^ling,  were  entitled  to  interest  out 

course  oi   ^^->tild  receive  the  surplus. 

benkrupt   *^^4;  Eden'a  B.  L.  367 

CcB-L.  _     132,  (above,)  all  creditors  «*atev( 

l4ow,  *^y^-^  the  rates  therein  specified. 
q.cco rdrng^^     ^—xeditors  are  not  eirtided  to  interest  t 

Separa*«^  .^lie  pound 
pELld  20*.  *  ^^^^x<iinaB,  1  Cox,  875;  Ek  parUClxka,  4  V, 
^^P^^  Vi^  jDrineiple  that  a  partner  jointly  liab 
Upon  '^,^13  never  stand  in  competition  with  t 
cop^tner^^^  the  joint  creditors  are  entitled  to  ii 
decided  *■*•■  .^<^  ihe  right  of  the  copartna:  to  pre 
pi-eferen*5^ 

estate.  -rt.*»«"^'  ^  ^"-  ^^ '  ""^  •«>  Eden'a  B.  L.  369 

.^^  par^^  ^^     »re  not  prevented  claiming  interesl 
Credit*^    Vl    u'>'^^'^  a  mistaken  impression. 
ceiptin    f^^^-y^ieiy.aBaU.&aTT. 
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(N)  Sorplns  of  Estate,  Allowance  to  Bankrupt  (Certificate.) 

If  one  partner  is  bankrupt  under  a  separate  commission  and  have  the 
surplus  ojf  the  joint  and  separate  estate  paid  to  him^  the  other  partner  may 
apply  by  petition  for  an  account  and  payment  of  his  share,  and  the 
Chancellor  can  make  such  an  order^  and  the  petitioner  is  not  driven 
to  a  bill. 

Ex  parte  Lanfear,  1  Rose,  442. 

A  bankrupt  pending  the  proceedings  has  a  right  to  inspect  the  pro- 
ceedings in  respect  of  the  surplus,  but  he  will  not  be  allowed  to  surcharge 
and  falsify  in  the  master's  office  accounts  settled  long  ago ;  though  pal- 
pable errors,  specifically  pointed  out  on  petition,  may  be  rectified. 

Twogood  Y.  Swanston,  6  Yes.  485. 

OfiheCertifieaief  andhereiny 
1.  Of  grantiDg,  staying,  and  refusing  the  Certificate. 

By  6  G.  4,  c.  16,  §  121,  (taken  from  3  G.  2,  c.  30,  §  7,  and  46  G.  3, 
c.  135,  §  4,)  it  is  enacted,  "that  every  bankrupt  who  shall  have  duly  sur- 
rendered, and  in  all  things  conformed  himself  to  the  laws  in  force  con- 
cerning bankrupts  at  the  time  of  issuing  the  commission  against  him, 
shall  be  discharged  from  all  debts  due  by  him  when  he  became  bank- 
rupt, and  from  all  claims  and  demands  hereby  made  provable  under  the 
commission,  in  case  he  shall  obtain  a  certificate  of  such  conformity  so 
signed  and  allowed,  and  subject  to  such  provisions  as  hereinafter 
directed ;  but  no  such  certificate  shall  release  or  discharge  any  person 
who  was  partner  with  such  bankrupt  at  the  time  of  his  bankruptcy,  or 
who  was  then  jointly  bound  or  had  made  any  joint  contract  with  such 
bankrupt." 

And  by  §  122,  it  is  enacted,  (taken  from  the  5  G.  2,  c.  30,  &  10,  and  49 
G.  3,  c.  135,  §  18,)  "that  such  certificate  shall  be  signed  by  four-fifths  in 
number  and  value  of  the  creditors  of  the  bankrupt  who  shall  have 
proved  debts  under  the  commission  to  the  amount  of  twenty  pounds  or 
upwards,  (a)  or  after  six  calendar  months  from  the  last  examuiation  of 
the  bankrupt  then  either  by  three-fifths  in  number  and  value  or  by  nine- 
tenths  of  such  creditors,  who  shall  thereby  testify  their  cbnsent  to  the 
said  bankrupt's  discharge  as  aforesaid ;  and  no  such  certificate  shall  be 
such  discharge  unless  the  commissioners  shall,  in  writing  under  their 
hands  and  seals,  certify  to  the  Lord  Chancellor  that  such  bankrupt  has 
made  a  full  discovery  of  his  estate  and  effects,  and  in  all  things  con- 
formed as  aforesaid,  and  that  there  does  not  appear  any  reason  to 
doubt  the  truth  or  fulness  of  such  discovery,  and  also  that  the  creditors 
have  signed  in  manner  hereby  directed,  and  unless  the  bankrupt  make 
oath  in  writing  that  such  certificate  and  consent  were  obtained  without 
fraud,  and  unless  such  certificate  shall  after  such  oath  be  allowed  by  the 
Lord  Chancellor,  (6)  against  which  allowance  any  of  the  creditors  of  the 
bankrupt  may  be  heard  before  the  Lord  Chancellor." 

(a)  If  there  is  a  fraction,  one  creditor  must  sign  for  such  fraction.  1  Christ  6.  L. 
338.  The  bankrupt  is  entitled  to  an  inspection  in  order  to  ascertain  the  debts  proved. 
Ex  parte  Morgan,  1  Glyn  &  Ja.  404.     (o)The  power  to  refer  to  the  judges  is  omitted. 

And  by  §  124,  (taken  from  5  G.  2,  c.  30,  §  10,  and  24  G.  2,  c.  57,  §  10,) 
it  is  enacted,  ^Uhat  the  commissioners  shall  not  sign  any  certificate  unless 
they  shall  have  proof  by  affidavit  in  writing  of  the  signature  of  the  cre- 
ditors thereto,  and  of  any  person  thereto  authorized  by  any  creditor,  and 
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^  -^^  ^  SmploB  0^  Eatate,  Allowance  io  Banknip 
«f .!.«  «.!**»«:»  rity  by  which  such  person  shall  hav 
?;  "rSaLitor  reside  abroad,  the  authority  of 

..*'7il  V»-v-     »-  notary  public,  British  mimster, 


affidavit. 


thorily,  and  attestation,  shall  be  laic 


amaav    ,  x\yt.  certificate  previous  to  the  allowt 

"th^no    "t>*»-"^^'"P^  ^^  ^®  entitled  to  his  cer 

h   llo  "W  Si-rv*^^'  and  that  any  certificate,  if  obtai 

b^mot   sti-s>-^^  have  lost  by  any  sort  of  gamir^^ 

A    V  iwer^t-i'"    pounds,  or  within  one  year  next  ] 

^wo  hun  *i  r^<i  pounds  5  or  if  he  shall,  within  om 

>i    nkrHt>t-«='y  »    have  lost  two  hundred  pounds  by 

hase  or    ^s>-l^  ^^  ^"Y  government  or  other  stock 

*^  ot  to  b^    -r>^xfornicd  witliin  one  week  after  th 

"tock  bo  u-  f^  1  » t:  or  sold  was  not  actually  transferr 

of    ^iJi*^^  contract,  'or  shall,  after  an  act  o 

*     in  co«T.t^:»^'*P'^''*^"  "f  bankruptcy,  have  dest 

**    falRifi^<5l       *^^  cause  to  be  destroyed,  altered,  n 

^f  his  bo-tJ*  ^^»  papers,  writings,  or  securities,  or 

».        b-  i  »-m  "^^   ^'f  '^''v  f"'^  '"^  fraudulent  entries  ii 

*  th     d»<5 1^*^^®"'  *'"*  '"^^"'  *°  defraud  his  credi 

fjj  r>3-<::»  T'^'^y  '"^  *''®  ■''^l"^  of  ten  pounds  or  \ 

*^^^  h  V  ir»  *=^    proved  a  false  debt,  under  the  conui 

®*'.       __,=  i^-^r  tliereto  or  afterwards  knowing  I 

>i«>tn?  on^"'^  J  .  .  .  °. 

^r  .5  ijt        ^l^ie  same  to  his   assignees  withm 

Jciiowlea^        -^    aa  to  advancing  more  than  100/.  I 


(«)  These  Jid  not  comprise  JnBurinfF  in  the  lotleiy.  . 

■wasdecip^*  ^  loUery-oflice.  i'j-par/ir  Kichardson,  Co.  B 
nor  keep>«^^  ^^e  new.  (i)  The  party  proving  may  be  a  i 
the  aslens ^V*,- ^bh.  3  Eap.  Ca.  2fi4 ;  jcrf  ™.  and  see  aa  1 
xnoneon  t.         ^^^    \  Hose,  330  j  Freydsburgh'B  Ca.,  3  Ves.  i 


*"     ,    .    (-     -^vhich  entitles  a  creditor  to  sign  the  t 
A  de  t>         ^^id  entitle  him  to  a  dividend, 
one  as   "^*^*^-j3ockrer,Co.  B.  L.439.| 

■^  ^*'  .^-^<:sutor  may  sign  the  certificate ;  but ! 
[A'^  ^  -—3.  Ttgl't  and  another  debt  as  executor 
in  his  PV'^-.  for  to  this  purpose  both  are  conside: 
tinct  T\g,*\  -^X  *^  property  of  the  principal  creditor 
debt.  It  -j^-, ^nknipt,  the  bankrupt  himself  maj 
upon  the  j.^  jg  person  could  never  be  released,  i 
otherwises     ^^    ^j^^  .^  j.^^  j^.^_ 

qtiaiined       ^— ^umarez,  1  Atk.  85;  Green,  260.] 

iTijxiF-'''  ^i^jtner  may  sign  the  certificate  foi 
|(One^  i  -t:><?und  by  such  signature  even  aftei 
would  ^  ^x3*i  so  also  one  co-executor  may  sign 
s\ivp;(^c?^^^.  for  the  other  ;(f)  nor  can  a  party  w 
one  trU^  -^<^xjit  the  authority  of  the  assignee,  (j 
sign  "^^ x.^^*  sign  though  he  mayprove;(A)  and": 
a.llowe*3_^  j^ltnipt  and  creditor  on  his  own  esta 
-who  1$  •^  ,-jxiot  sign  his  certificate,  (z) 
ecutor    *^*«>*»'"'*  M"'«l'=l'.  1*  Ves.  697|  Ex  parte  Hall. 
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JSnoBi  5  Ves.  839.  (d)  Ex  parti  Risby,  3  Rose,  294.  (g)  Ex  parie  Taylor,  1  Glyi 
&  J.  399.  (A)  1  Glyn  &  J.  151.  (t)  lb.  163;  and  see  further,  as  to  aignatiure  of  m 
creditors,  Eden's  B.  L.  374 ;  Deacon,  B.  L.  c.  14,  §  1. 

A  creditor  who  has  proved^  and  is  fully  paid  by  a  surety,  cannot 
afterwards  sign  the  certificate. 
Ratcliffe  v.  Gupson,  6  Madd.  193.) 

[A  certificate  allowed  in  the  bankrupt's  lifetime  may  be  confirmed 
after  his  death,  for  it  deriveth  its  operative  force  from  the  consent  of  the 
creditors,  and  when  confirmed  hath  relation  to  the  time  when  such  con- 
sent was  given ;  but  the  relation  doth  not  operate  so  as  to  defeat  an  ex- 
ecution, or  to  vest  in  the  bankrupt  efiects  coming  to  him,  between  the 
signing  and  allowing  of  the  certificate. 

I  Atk.  77 ;  Cullen  ▼.  Meyrick,  1  Tenn  R.  361 ;  Tredway  ▼.  Bourn,  3  Burr.  716. 

It  hath  been  said  that  a  mandamus  will  not  lie  to  compel  the  allow- 
ance of  the  certificate,  for  it  is  discretionary,  first  in  the  commissioners 
and  afterwards  in  the  Lord  Chancellor,  to  grant  or  refuse  it  according 
to  the  behaviour  of  the  bankrupt. 

lAtk«89;  9  Yes.  349.] 

II  It  has  been  determined  by  Liord  Eldon,  after  elaborate  discussion, 
that  the  judgment  of  the  commissioners  on  this  point  is  not  subject  to 
the  control  of  the  Lord  Chancellor,  who  cannot  compel  4hem  to  sign  it, 
nor  to  state  their  reasons  for  refusing,  though  he  may  recommend  them 
to  review  their  judgment. 

Ex  parte  King,  11  Ves.  417,  S.  C;  13  Yes.  181,  S.  C. 

Nor  will  the  Court  of  Kujg's  Bench  grant  a  mandamus :  but  it  is 
oertainly  the  duty  of  the  commissioners,  under  their  oath,  if  the  bank- 
mpt  has  acted  conformably,  to  certify  \  and  whether  he  has  so  acted  is 
alone  what  they  have  to  consider. 

7  East,  93,  no/a.  Exports  Joseph,  1  Rose  Oa.  190.  See  1  Yes.  &  B.  47 ;  1  Rose, 
190;  15Ye8.  136.|j 

[The  Chancellor,  having  the  power  of  granting  or  refusing  the  certi- 
ficate, can  of  course  postpone  it ;  and  this  he  will  do  if  creditors  live  at 
a  distance,  in  order  to  give  then^  an  opportunity  of  coming  in  and 
proving  their  debts. 

Ex  parte  Williamson,  I  Atk,  83;  3  Yes.  349;  Ex  parte  Sanmarex,  1  AtL  84. 

Or  if  the  commissioners  seem  to  have  been  over-hasty  in  signing  it. 
But  he  will  not  stay  it  in  order  to  give  a  creditor  an  opportunity  of 
proving  his  debt  who  does  not  account  for  the  delay  in  not  applying 
earlier. 

I  Ex  parte  Adams,  3  Bro.  Ch.  R.  48 ;  Ex  parte  Smith,  1  Glyn  &  J.  195 ;  Ex  parte 
Dyson,  1  Rose,  67;  and  see  Ex  parte  Birch,  1  Madd.  600,  where  the  delay  was  excused 
on  circumstances.  See  Ex  parte  Bentley,  3  Cox,  318;  .£br  parte  Warwick,  14  Yes. 
138 ;  ExparU  Heath,  6  Yes.  613 ;  Ex  parte  Cockayne,  3  Rose,  333.|| 

Nor  upon  the  application  of  creditors  whose  demands  are  not  liqui- 
dated, but  depend  on  an  account  to  be  taken,  especially  if  they  do  not 
swear  to  a  balance  in  their  favour ;  for  unless  a  person  prove  a  debt,  or 
show  reasonable  ground  for  a  claim,  he  is  not  competent  to  assent  to  or 
dissent  from  the  certificate.]  ||  The  certificate  may  be  stayed  on  petition 
of  a  mortgagee  if  he  swear  that  a  balance  would  be  due  after  sale  of 
the  premises ;  (a)  or  on  petition  of  a  partner  of  the  bankrupt  until  the 
partnership  accounts  are  taken ;  (6)  but  not  now  on  petition  of  a  creditor 
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^■^\  Snipla*  of  Estate,  MlowBDce  lo  ButVni] 
h  •  tVfc^  "bankrupt  in  custody  on  execution,  • 
"^^^.  <30nimission,  and  has  the  means  of  t 

""^^fi  t^  ei*  law ;  (c)  nor  on  petition  of  a  credit 
ceitiftcaie  ^_^  ^  creditor  under  20/.  may  petit 
banunip^.  v  ^^^^^  ^  ^^^^  g^^  33  ^^^  ^.^  ^^^ 
^^  e"Tf  _^<,ttom,  a  Chtiat.  B.  L.  601.  (6)  ^'  P<^> 
parte  Rao*"-  JJodion,  Buck,  225;  Ex  paiit  Enderhj, 

t'l.  ^  ^S  »     -      -£x  porle  BlaydeB,  1  GWn  &  J.  179.    ft 

The  cs«3X"*-*^*^*®  ^*y  ^^  Stayed  either  on  ap] 

f  the  CO"*-**"*  ^'^  cases  where,  if  granted,  it  wou 

tHose  lefiC'fi*-^      objections  which  would  invalida 

Thouat*.   tt».^  court  will  not  grant  a  certificate  wl 

"he  void       -y^*-  it  requires  it  to  appear  clearly  thi 

tion  of  Vfc*.^    1**'  ^>eca"se,  by  withliolding  the  ( 

ooDortuJiity   of  ^«"nS  its  validity  tried  before 

Er        <«s     I^lenoet,  I  Bore,  331 ;  1  Vea.  &  B.  193;  Ex 

•an.pm'^     -tlic  bankrupt  on  his  last  ezaminalior 

,    _.    -w-st<3e,  the  court,  on  petition  to  stay  tl 

*ssue^   Mry"   the  fact. 

*    Sxpart^     Ii«BderBon,B«ck,M7. 

.  [.gg       ^^  f  twenty  pounds  m  a  day,  by  gam 
-     I     iv»«i>  -aJM-gh  on  the  same  occasion  the  bank 

^^eT       t^     XsTewmaD,  3  G!jn  &  J.  329. 

'™  -j--^  the  court  will  not  in  general  grant 
.i"*^  *?^^-^3V,yet  it  is  not  a  good  ground  of  ppj 
valid  a  ^^-^^ificated  under  a  former  commissioi 
■was  '^".^XtfJ-  ^®  inoperative,  the  court,  if  circui 
cate  '"■**  -w-msr  injunction  to  give  it  effect 
interfere^  ^^Jp„^  _  „^  »^ 

^^^  ^     -tl^®  certificate  is  disputed  on  the  gron 
"  "®''  «:t>^  court  will  not  direct  an  issue. 

to  felony*  ^.^tt.  Buck.  375. 

Erpar^^  »^*=*'  ^^  stayed  on  the  ground  that  the 

It  ^jL*-      -f^^B.^'  ^l*®  bankrupt  has  been  bankrupt  1 

certified       ^^^-jding  to  supersede  the  commission. 

petition   !>  _^^  j  ^ck,  l  Rose,  60 ;  Ex  parte  Bonsor,  2  Rose, 

'^  ^^,    commission  is  taken  out  under  a  wi 

y^s^'f  -will  stay  the  certificate  till  advertise 

C  hance  Uc^^^  itors. 

for  the  *=*^^3.  ibson.  6  Vm.  6. 

iJarpa,-***^^    formerly  held  otherwise,  Lord  Eldo 

Thota  ^      ^y.    no  dividend  is  only  a  circumstance 

tJiere  bei^^j^^^gaive  reason  for  staying  the  certifica 

XXOt  a  CC»«*    ^^irgr,  II  Vm.  436;  Jit  porte Cunoinyhsiii,  ! 

Exptt^^^   .gy^tiuoiu  to  stay  certificBle,  we  Eden's  B,  L.  : 

practicse  <=*  *^i»^  "^^^^  (as  for  instance  where  obta 

In  c^^'\\     t>*  recalled,  and  this  has  been  doni 

ficate  '^^*-    j_r»  possession  of  it  two  and  three  yeai 
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be  made  out,  and  such  applications  are  not  encouraged,  and  will  not  be 
granted  if  third  parties  will  be  prejudiced ;  and  a  certificate  cannot  be 
got  rid  of  in  every  case  in  which  it  can  be  stayed. 

2  Rose,  187 ;  ^ parte  Cawthome,  19  Yes.  960 ;  ExparU  Tellis,  1  Ball  &  B.  381 ; 
JSx  parU  Hood,  1  Glyn  &  J.  319;  Ex  parte  Reed,  Back,  430;  Ex  parte  Mawson, 
6  Yes.  614. 

And  by  §  125,  (taken  from  5  G.  2,  c.  30,  §  11,)  it  is  enacted,  that  any 
contract  or  security  made  or  given  by  any  bankrupt  or  other  person 
unto  or  in  trust  for  any  creditor,  (a)  or  for  securing  the  payment  of  any 
money  due  by  such  bankrupt  at  his  bankruptcy,  as  a  consideration  or 
with  intent  to  persuade  such  creditor  to  consent  to  or  to  sign  such  certi- 
ficate, shall  be  void,  and  the  money  thereby  secured  or  agreed  to  be 
paid  shall  not  be  recoverable,  and  the  party  sued  on  such  contract  or 
security  may  plead  the  general  issue  and  give  this  act  and  the  special 
matter  in  evidence." 

[(a).  See  Sumner  ▼.  Brady,  1  H.  Black.  647;  Robson  ▼.  Calze,  Doug.  228;  Jones  ▼. 
Barkley,  lb.  625.    As  it  is  illegal  for  a  creditor  to  take,  so  it  is  for  bim  to  retain,  money 

S'ven  Dim  for  signing  the  certificate.  Smith  v.  Bromley,  Dougl.  696;  Cockshot  ▼. 
Bunet,  2  Term  K.  766.  An  agreement  to  pay  a  sum  of  monej  to  the  assignees  if  they 
will  sign  the  certificate,  is  withm  the  letter  and  reason  of  this  clause.  Dougl.  695.] 
g  But  if  there  are  sufiicient  creditors  in  number  and  value  signing /TrevtotM  to  the  creditor 
so  induced,  it  seems  the  certificate  will  be  good.  Philips  ▼.  Dicas,  15  East,  248;  Eden, 
385.  Whether  the  money  is  paid  with  or  without  the  knowledge  of  the  bankrupt,  the 
effect  is  the  same.  Holland  v.  Palmer,  1  Bps.  &  Pull.  95 ;  Ex  parte  Butt,  10  Ves.  360 ; 
Ex  parte  Hall,  17  Ves.  63.  But  where  the  payment  was  unknown  to  the  bankrupt,  the 
Lora  Chancellor  cancelled  the  certificate,  that  the  bankrupt  might  obtain  a  new  one. 
Ex  parte  Harrison,  cited  Buck,  237,  n.  A  bill  of  exchange  given  to  a  creditor  to  induce 
him  to  sign  the  certificate,  is  void  in  the  hands  of  an  innocent  holder.  3  Can.  &  P.  379.  || 

2.  Of  the  Effect  of  the  Certificate,  and  the  Mode  of  taking  Advantage  of  it. 

And  by  §  126,  (taken  from  5  G.  2,  c  30,  §  7y)  it  is  enacted, "  that  any 
bankrupt  who  shall,  after  his  certificate  shall  have  been  allowed,  be 
arrested,  or  any  action  brought  against  him  for  any  debt,  claim,  or  de- 
mand hereby  made  provable  under  the  commission  against  such  bank- 
nipt,  shall  be  discharged  upon  common  bail,  (6)  and  may  plead  in 
general  that  the  cause  of  action  accmed  before  he  became  bankrupt, 
and  may  give  this  act  and  the  special  matter  in  evidence,  (f)  and  such 
bankrupt's  certificate  and  the  allowance  thereof  shall  be  sufficient  evi- 
dence of  the  trading,  bankruptcy,  commission,  and  other  proceedings 
precedent  to  the  obtaining  such  certificate ;  and  if  any  such  bankrupt 
shall  be  taken  in  execution,  or  detained  in  prison,  for  any  such  debt, 
claim,  or  demand,  where  judgment  has  been  obtained  before  the  allow- 
ance of  his  certificate,  it  shall  be  lawful  for  any  judge  of  the  court 
wherein  judgment  has  been  so  obtained,  on  such  bankrupt's  producing 
his  certificate,  to  order  any  officer  who  shall  have  such  bankrupt  in 
custody  by  virtue  of  such  execution  to  discharge  such  bankrupt  without 
exacting  any  fee,  and  such  officer  shall  be  hereby  indemnified  for  so 
doing." 

[(6)  If  there  is  any  appearance  of  fraud  on  the  part  of  the  bankrupt,  the  court  will  not 
interfere  in  this  summary  way.  Vincent  v.  Brady,  3  H.  Black.  1 ;  Sowley  v.  Jones, 
2  Black.  R.  725.]  ||  And  any  of  the  grounds  in  §  130,  may  be  shown  against  the  dis- 
charge, and  wherever  the  validity  of  the  certificate  is  disputed,  the  court  will  not  relieve 
without  giving  an  opportunity  to  try  an  issue.  Stacey  v.  Federici,  2  Bos.  &  Poll.  390; 
Wooler  V.  Leicester,  6  IViunt  75;  Nowers  v.  Coleman,  Buck's  Ca.  5;  Kemp  v.  Ne* 
ville,  5  Moo.  31 ;  Lester  v.  Mundell,  1  Bos.  &  Pull.  437.    And  as  the  case  ought  to  be 
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^  ;f>.4'  ^  SoipldB  of  Estate,  Allowance  to  Banking 
nBrf«-ilT  1-lp.a.x-  on  »  anraro"^  application,  the  court  will  i 
SS^o?»  fo^^S  srn  bankruptcy,  tluin  ,.  Keefe,  3  Hm..  B1 
1  Bro  L  B  ^3^  3  Moo.  244.11  tW^he  derendanl  may 
_»>:«1.  .k»»"  fri^  J»ath  conrormed  accQidinK  to  the  bankrupt  a 
;?fiT^  R  The  ca«e  of  Paria  ,.  Salkeld,  2  Wil«.  131t, , 

mMt'he'careful  to  Btale,  that  the  cause  of  action  accrued 
must  De  '=^'^^^^ording  to  the  form  given  in  the  sUitule.|| 
156  ^Ab  ti»i»  P*^^  concludes  to  the  country,  the  plaintiff 
on  ^hich  the  evction  la  brought,  in  evidence,  to  ahow  that 
ficate-  for  i*  «:>f>eue  thewhole  mertls  of  the  qucBUon  in  c 
V  Price  i:>ov»g5l- *^-  This  point,  howeyer,  haih  been  ij 
and  it  hatlB.  t»^:^**  thought,  that  the  plainliff  Bhould  set  out 
nlicadon  II  tVa^  mnaller  of  which  he  wishes  to  avail  himself, 
ibe  several  ■:t»^*-'*'^  which  avoid  the  effect  of  the  certilicav 
*hn  timiltl^*-  «-0  ■'-'l'  Keneral  plea  of  bankruptcy,  and  Ihat 
WiU^  "ri<l««»P.  2  "«"'«  &  S.  549;  Hughes  t.  Morh 
commissioKi  <5^r»i>ot  be  impeached, — only  the  cerlificale, 
Ca  43  •T'**^*  bankruptcy  and  ccrlificate  cannot  be  giv 
issue,  bnt  n»  »3  s*  be  pleaded  according  to  the  stalule.  ( 
363-  Stedix»s»"^  -v.  MarUnnant,  12  Last,  6G4 ;  13  East,  427, 
_„,  ci^  f^^  ^i^iderson  v.  Samson,  3  Barn.  &  A.  392,  and 

?!eiah  Y  Vi:t:»«™  t*="°'  ^  '^«""  ^-  ^^^i  "'''"'  ">  C.  B.i  PiU 
171  lind  c^  ■^  tlie  act  of  5  G.  2,  it  was  settled  that  the  c 
liar'if  obtim.i*^*^*^-  any  lime  before  plea,  though  subsequent 
uit.  Ha»-ri  t^  "^-  ■'smes,  9  East,  82,  contrary  to  the  opinii 
but  ™«r<,  -»^  l.^tlier  the  words  in  the  present  statute,  5  13i 
havrbeen  a  J  1  -=>^';.'''„  ""'iL^  ""'  render  It  necessary  to  ha 
^TTiewords  i""*  ^  G.  3,  o.  30,  }  7,  were  different.  Ifacon 
^  awroiKT  »r»  =*-»««i  i*"  he  obtains  his  certificate  he  may  plea 
?J_  in  his  ri  ^*^'  "*""''  showing  that  he  is  the  same  party, 
Sfis      R«  *:!»  ^B     preaent  statute  the  certificate,  in  order  to  be 

And  t»y"  §  *^'''  ('^'^^"  fro™  5  G.  S,  c.  30,  §  9, 
«nvDersoi^  ^w-l»o  shall  have  been  so  discharge 
«foresaid,  '^^^  '^'^*'  *'''^"  "^"^^  compounded  witl 
fhall  hav^?  T>een  discharged  by  any  insolvent 
i^iriiot  »-»^*^  •'^^^  obtained  or  shall  hereafter  . 
■  '^^IZ^i^  -t»«less  his  estate  shall  produce  (after 
°r^err^  *rreditor  under  the  commission  fifteen 
P  5^  „_r,ftfi«3ate  shall  only  protect  his  person  fro 
sucncer  ^  l-»is  future  estate  and  effects  (except 
^^  '  __  j-,«DUsehold  furniture,  and  the  wearing 
^ecessao'  ^^  ildren)  shall  vest  in  the  assignees  v 
•  HtT-^-^""  ^'  ''"^'""^  '"  "'■--«  'Ae  !ame  i,i 

•^'^■"\,^^.w^^    seized  property  of  which  sxich  ban. 
.rrttght  het^^     f,jtht  commission.''  («) 

»    ^Ti.      — ^-=>*-'?*°f'''«^<5-2,c.30.S9,were"shall  ren 
i'u      Jrt^'**"^  *'^'*"*'''"^**'*'=°"""'ed  torn 

f«etb/e  "'®.  *  ^^■\-SL\a\s  of  the  individual  creditors  who  miehl  s 
J  iable  to  'P^^,^  ^e  "nder  the  commission.  Hovill  v.  Browni 
in  theaBSiS"_  ^^  Rose,  172;  19Ves.291;  but  see  2  Chrlsu  i 
m  Koae,  4&  -^^y*  •  ■"*'  commission  might  be  supported,  althoueh 
-vv-aB  that  »■  ^j»«  second  (or  under  the  first  after  an  insolv. 
paid  und«*"_^^  present  act  obsiiite  this  inconvenience.  As 
-«»-orda  of  *-^  ^x.  of  September,  IS25,  see  %  I95.|| 
j-ior  to  the>  ^^^e  effect  of  the  certificate,  it  tliscliarge; 
[As  '^tlr-i  joi"'  and  separate,  that  might  have  1 
Jobis,  \>*\^^%x  ;  therefore, it  discharges  a  bankrupt 
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before  the  act  of  bankruptcy,  though  judgment  is  not  obtained  till  after 

the  certificate  allowed. 

HoTsey's  case,  3  P.  Wms.  33 ;  Twiss  ▼.  Massey,  1  Atk.  67 ;  Wickes  ▼.  Strahan, 
3Stra.  1157. 

As  where  a  bankrupt  had  given  a  bail-bond  to  the  sheriflf  which  was 
forfeited  before  the  bankruptcy  for  non-appearance,  and  an  action  was 
brought  upon  this  bail-bond,  but  judgment  not  obtained  till  after  the 
certificate  allowed;  the  court  held  there  was  a  breach,  and  that  the 
penalty  was  forfeited,  and  therefore  the  debt  was  due,  though  execution 
could  not  be  taken  out  for  more  than  the  damages. 

Ex  parte  Simpson,  1  Atk.  138;  Ex  parte  Goodwyn,  3  Vera.  696 ;  Blackall  ▼.  Combs, 
3  P.  Wms.  70;  Boutefiower  ▼.  Coats,  Cowp.  35;  3  Stra.  1043;  Ca.  temp.  Hardw. 
367.]     II  Dinsdale  v.  Eames,  3  Bro.  &  B.  10.|| 

II  And  so  also  where  the  commission  of  bankrupt  issued  on  the  19th 

April,  (a)  and  the  quarto  die  post  of  the  return  of  the  writ  was  on  the 

16th,  the  court  held  that  the  bail-bond  was  forfeited  on  the  quarto  die 

post,  and  the  penalty  might  have  been  proved,  and  was  consequently 

barred  by  the  certificate. 

Coulson  ▼.  Hammon,  3  Barn.  &  C.  636.  (a)  It  did  not  appear  when  the  act  of  bank- 
rnptcy  took  place. 

But  where  a  bond  was  given  by  a  trading  member  of  parliament, 
pursuant  to  the  4  G.  3,  c.  33,  §  1,  conditioned  for  payment  of  such  sum 
as  should  be  recovered  by  the  plaintiff  in  an  action  then  pending  against 
the  defendant,  together  with  costs,  and  judgment  in  the  former  suit  was 
not  given  till  after  the  bankruptcy  of  the  defendant,  it  was  held  that  the 
bankruptcy  and  certificate  could  not  be  pleaded  in  answer  to  an  action 
on  such  bond,  since  there  was  no  forfeiture  of  the  bond  before  the  bank- 
ruptcy. 

Jameson  v.  Campbell,  5  Bara.  &  A.  350,  affirmed  on  error,  1  Bing.  330 ;  and  see 
3  Barn.  &  A.  373.  Qu.  Whether  such  debt  woald  now  be  considered  contingent  within 
the  meaning  of  $  56,  of  6  6. 4,  c.  16,  and  in  what  manner  could  it  be  valued;  and  see 
an/d,  as  to  proof  of  contingent  debts.  ||  y8  A  bond  taken  as  collateral  security  for  actual 
adrances  and  responsibilities,  is  a  legal  debt,  provable  under  the  commission,  and  the 
bankrupt  may  set  up  his  discharge  m  bar  to  any  demand  which  such  security  was  in- 
tended to  cover.  Roosevelt  v.  IVf  ark,  6  Johns.  Ch.  R.  3^6.  ^ 

[Again,  Jones  had  employed  Bird,  who  was  an  attorney,  to  recover 
a  debt.  Bird  undertook  the  business,  and  recovered  the  money,  but,  as 
Jones  alleged,  had  not  paid  over  to  him  the  fair  balance,  and  in  1788,  he 
applied  to  the  Court  of  King's  Bench,  of  which  court  Bird  was  an  at- 
torney, for  the  usual  rule  of  reference  to  the  master,  on  an  undertaking  to 
pay  what  should  appear  due.  Bird  showed  cause,  but  the  rule  was  made 
absolute ;  after  which,  and  before  any  proceedings  upon  it.  Bird  became 
bankrupt,  and  in  1788  obtained  his  certificate.  A  rule  was  now  obtained 
to  revive  the  former  rules,  but,  on  showing  cause,  the  court  discharged 
that  rule,  saying  the  certificate  was  a  clear  bar  to  the  demand.  They 
also  said,  that  after  such  lapse  of  time  the  court  would  not  proceed  to 
give  relief  in  a  smnmary  way.  The  party  might  proceed  as  he  should 
be  advised. 

Bird  V.  Jones,  Mich.  39  G.  3,  B.  R. ;  Co.  Bankrupt  Laws,  566. 

So  if  a  person  enters  into  a  bond  with  a  trader  as  a  surety  for  him, 
and,  for  his  own  indemnity,  takes  a  counter-bond  payable  the  day 
before  the  first ;  though  the  trader  become  bankrupt  before  either  of 
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the  b«nd«     -fc^e  P^y'^^^"'  *^  ^^"^^  ""^^  ^'*  P™^' 

commissio  "  "  ^  T^nn  R.  MO.;i  1  But  Me  6  G.  4,  c  16. 

Martin  v.  • — ^  ^^ties.) 
to  prwrf  ^  ^         certificate  is  a  bar,  not  only  to  any  cl; 
II  ^<1.  *"  ^^     <a.ebl  paid,  for  the  bankrupt,  but  also 
the  ""8'^^*  .^_^-jEige  arising  from  the  non-payment  b; 
quential  ^_  <3«3ep**^r  of  an  accommodation  bill  suei 

where  "^^^i^rupt,  for  not  providing  him  with  fun 
^ecome  t>^^.^^        he  incurred  the  cost  of  an  action,  a 
estate    iJ»-    O'^^"^  ^  ^^  money  to  pay  the  bill,  i 

"^  VMSw.<a«**»    -W-,  CoTsbie,  S  Bam.  &  A.  13.D 

r  a"  wa.»»ti*^8  t"o"sy>  prevails  with  B  to  lend  hii 
w  r-»t^  **^  ^  discounted  at  the  bank ;  and  g 
»«*§  ■?!!  "'^Z.^,  making  it  negotiable.  B  pledges  t 
a.  f'®^"*'^*  ^,  for  money  advanced  to  him.  A  pa- 
oilier  pers  ^^^^^^rwards  B  becomes  a  bankrupt,  a 
*^w  **"""  ■»-»-v''  P^yi"?  '■^^  money,  for  which  it  rer 
<i****™"'^^  r;^^vable  by  A  imder  B'a  commissiou, 
is  a  debt    p»:r«-' 

certificate.        ^^Her,  Dongl.  167.    1  See  anti,  (E),  u  to  d 
^^^^--iitor  becomes  bankrupt,  a  vested  leg 

*' *"  f -— .v  be  proved  under  the  commission, 

devested,  ^^J^e  certificate, 
charged  ^^^^  ^i.  g  Bro.  Ch.  Rep.  305. 

^r**^     *    j^-^*M»te  is  a  bar  to  an  action  brought  ag 
The  ce  -         j-^i  the  wife  rf«m  sola,  because  by  the 
aebtdue  IFylrxx  the  husband. 
aebt  due  ^Ylli^"*.  1  P.  Wme.  849. 

^"**  ^'  «:i<>"  of  debt  for  rent,  the  certificate  wil 
In  an  ac  ^^\^  the  lease  by  the  commissioners  is  c 
g_ssignmeia^^  assent  of  the  lessor,  all  persons  bei 
lUent  by  *^^-^  parliament,  by  the  authority  of  w^ 
to  an  act  ^^^i,nknipt'8  property:  and  therefore, 
assis°  ^"®  »-m.^  enjoyment  of  the  thing  demised,  * 
longer  in   *»^ 

reX>**  ,_«  ...^Khain,  BaiUM,  69.    So  in  iIcM  on  the  reddt 

Catitnl-^-   5^^0--*»-  35G.3,  B.  R.;  MiUg  t.  Auriol,  1  H.  Bl 

IVlarlow,  **  V^-«    '*''  ™"*'  "**'■     i  ^y  '*'*  *3  '*•  3.  «■  121,  ti 

-  '      fion-pay**'^  ^^-^rwieea  aaqOed  the  lease,  acd  now  bj  $  75  of 

■       ^ase  Hie  ***^^»^^  '^^J  decline,  provided  he  give  np  theieai 

discharged  i^    ^^^^slioing;  and  if  the  aasigneea  will  naithor  a 

noti*^  of  the**'  -^  ^     Chancellor,  who  may  make  an  order  on  tt 

may  peti'i'*''   *-"^^<:»»  decMne.and  if  theleaBordoea  not  chooee 

^^1^,67  acQgJ^^-g^ atJg^ '     Ab  Io  what  is  an  aeceptance,  see  a 

rupt  *<'''ed»»*',^^  attached  for  non-payment  of  mo 

Xf  a  ni»'^     ^j,fiterwards  becomes  bankrupt,  the  ce 

a'«v^>'(^)  *'**^rf^  »    ^°'  ^  *®  ®*^*  discharges  the  dul 

his  diach^-*"^  parson- 

de«»">  th^      *^,  B  Stra.  I15S.    |]  Rex  t.  Stokes,  Cowp.  136 ; 
Saker's  <=^^5      ***  "^  ****  '''^  aiiachment  for  non-payment 
R.    198.     >JC»** 
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of  conrt.  Ren  v.  Edwards,  9  Bam.  &  C.  662.     And  if  an  attorney  h«t  received  money 

as  an  attorney,  and  afiprwaids  has  become  bankrupt  and  oblaioed  his  certi&eata,  tlia 
court  nill  not  compel  him  topsyovsr  the  money;  for  if  an  action  were  brought,  the  cer- 
tificate would  be  a  bar.  Et  parlt  Culliford,  8  Bam.  &  C.  3Q0.|] 

II  The  discharge  under  §  121,  extends  lo  the  goods  as  well  &s  the 
person,  and  where  a  certiiicated  bankrupt's  goods,  acquired  after  the 
bankruptcy,  were  seized  under  an  execution  for  a  debt  due  before  the 
bankruptcy,  the  court  set  aside  the  executiotL 

Davis  V.  Shapley,  1  Ban.  ti  Adol.  &1.| 

On  a  motion  to  enter  an  exoneretur  on  the  bail-piece,  it  appeared 
that  the  defendant  had  been  a  bankrupt,  and  obtained  a  certificate  under 
the  great  seal  of  Ireland.  The  original  demand  arose  upon  a  bill  of  ex- 
change drawn  in  Ireland,  and  payable  by  the  defendant  who  resided 
there.  Lord  Mansfield  said,  it  is  a  general  principle,  that  where  there 
is  a  discharge  by  the  law  of  one  country,  it  will  be  a  dischai^e  in  an- 
other ;  that  he  remembered  a  case  in  Chancery  of  a  cesHo  bonorum  in 
Holland,  which  is  held  a  discharge  in  that  country,  and  it  had  the  same 
effect  here.  The  rule  was  enlarged,  and  was  aAerwards  made  absolute 
by  consent,  the  counsel  giving  it  up  upon  the  authority  of  Burrows  v. 
Jemino. 

Ballantine  v.  Golding,  Mich.  34  G.  3,  B.  R.  The  bankrupt  laws  are  now  adopted 
in  Ireland.  £i  parte  Burton,  1  Atk.  3GS.     gSee  SCbilt.  R.  63,  Sft.D 

II  What  Lord  Mansfield  says  as  to  the  discharge  by  the  law  of  one 
country  being  a  discharge  in  another,  means  a  disdia]^  by  the  law  of 
the  country  where  /he  debt  is  contracted.  This,  by  the  comity  of 
nations,  is  held  a  discharge  everywhere. 

.  Thus  where  tiie  defendant  gave  the  plaintiff  (both  being  resident  in 
America)  a  bill  of  exchange,  drawn  by  the  defendant  on  a  person  in 
England,  and  the  bill  was  protested  for  non-acceptance ;  the  defendant 
having  become  bankrupt,  and  obtained  his  certificate  according  to  law 
in  America,  was  held  entitled  to  plead  it  in  bar  to  an  action  brought 
against  him  by  the  plaintiff  on  the  bill  in  England  j  for  when  the  plain- 
XiS  agreed  to  take  the  bill  in  America,  the  promise  of  the  defendant  in 
effect  was,  to  pay  the  money  in  America  if  it  was  not  paid  in  England. 

Pott«rv.  Brown,  5  East,  R.  134. 

And  90  also  the  courts  in  Scotland  have  held,  that  the  certificate  imder 
an  English  commission  will  bar  the  debts  of  Scotch  creditors,  if  they  are 
provable  under  the  English  commission. 

Royal  Bank  of  Scodand  v.  Cothbert,  1  Row,  463 ;  and  Me  Selkrig  v.  Davie,  3  lb. 

But  if  the  debt  is  contracted  in  one  country,  and  the  dischai^  and 
certificate  are  obtained  in  another,  they  are  no  bar  to  a  suit  for  the  debt 
in  the  cotmtry  where  it  was  contracted.  Thus,  where  the  cause  of 
action  accrued  to  the  plaintiff  in  this  country,  it  was  held  to  be  no  bar 
to  an  action  here  that  the  defendant,  at  the  time  of  the  cause  of  action, 
was  inhabitant  in  the  state  of  Maryland,  and  that  he  had  obtained  his 
discharge  from  all  his  debts  under  a  commission  of  bankrupt  against 
him  in  that  state. 

Smith  V.  Buchanan,  1  East,  R.  6;  and  see  Co.  B.  L.  465.    jA  discharge  under  the 

Imws  of  the  United  States,  does  not  discharge  the  debtor  from  debts  oonlraclsd  and 

made  payable  in  a  foreitrn  oountry,  unless  the  foreign  creditors  come  in  and  prove  their 

d«bt8  under  the  commissioD.     M'Menomy  v.  Murmy,  3  Johtu.  Ch.  R.  435 ;  or  nnleM 

3  U 
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So  also      -%vhere  an  accommodation  bill  of  e: 

•hp  dpfen«a-«3-"'- '"  I'e'™^  ""  *=  plaintiff  in  En| 

id  bv^^  rt»«3     plaintiff  in  England,  the  debt  was 

Sebt  arisin  ^    'wbere  the  bill  was  paid,  and,  const 

■    discharge  <i     ^Y  *®  defendant's  certificate  tmdei 

ruptinlrela"*- 

-      .  f^  -^jven,  4  Earn.  &  A.  654,  and  the  same  prin 

2  Bell •»    *^  *""■  ^^^'  *"''  "'^  """"^  '''*™  ''"'"  ''^'"'  ^ 

***Mticul^«"    <s**'**n*'y'  ^''*  '^^'•^  is  to  be  conBJdered  a  debt  d 

Wher^     tlr».e  plaintiffs,  planters  at  Demeiaia,  \ 

*  «lefendant      i*'*  I-^ndon,  for  which  they  drew  bill 

of  whicti.       tVi®  defendant  accepted,  and  others 

accept  etxni     the  former  were  returned  and  prt 

and  the       laa-^terfor  non-acceptance,  and  the  dei 

^^       bstxi.  VcTtipt  and  obtained  his  certificate,  of 

*'ffshad.    x-»,«r»ti<^6i ''f'^'' ^^''^^' ^^  ^^'i*  to  Demer 

■ailaintiffs    -tttie'^  for  the  debt ;  it  was  held  by  th( 

ffirmed.   t>'y   *^®  Pri^y  Council  on  appeal,  that  I 

ficate  in   ^^^  angland  were  a  bar  to  the  suit,  (o) 

CiA    ■     -v        :^"orbe8,  Buck's  Ca.  57.    (a)  If  the  debt  in  I 

i-"i,"j  <>f>  *■     **y  reaaon  of  ihe  bills  beiny  accepted  and  tb 

;^nglian  O^       ^-_<:,ii  sis  lent  wilh  the  principle  of  the  former  ca 

the  case  x  portable  on  the  principle  of  the  Dutch  law, 

case  only   »"  *V,rt>ceed,)  by  which  a  Dutch  discharge  is  a  ' 

Erofeasea     »"      '^-j-he  PnVy  Council  latelj  decided,  thai  a  c 
lutch  del>Jt»^       ^  bar  to  a  debt  previously  contracted  at  Ct 


DUasioo  **'^.   «.lio  commiasion,  and  was  resideol  at  Calcntt 

jto  notice   t>         ^_^^  1^^  written  judgment  appear.     Edwarda  » 

the  gr"*;""  „—    to  discharge  under  a  French  commisaion,  II 

359.     Seo  ^"»  "  ^ 

j..t;ificate  obtained  pending  an  action,  bi 

l-V-     j,^^      the  bankrupt  from  the  original  del 

discharg^^^j^  j^g^jj  determined  that  if,  after  the  c 

V      T-^     -tftken  in  execution,  the  court  will  no 

goods  ar  ^^  ^^j  pm  fjjg  p^j^  jjj  jjjg  audiVa  yuereJ 

■way,  i^?  Mastera,  BaniBS,  36e  ;  Graham  t.  Beotoi 

Palmby  ^        Ji"oote,  Cowp.  138;  Lewie  v.  Pierej,  1  H.  E 

;plandford    ""^  ^-  _  326;  Dinadale  v.  Eames,  3  Bro.  &  B.  8 

3  Maula    ^^^/■^  Poucher.l  Glynfc  J.  385;  iJiparte  Hill 

S09 1  f^  ffZrx  ~>     Calcraft  v.  SWan,  Baraea,  204 ;  and  ju.  t 

p.  699-11       i-^^    ">  'hi"  eipensel    fl  Where  a  bankrupt  wl 

put  the  P*"^-^:».ncl  judgment,  waa  after  judgment  Tendere< 

^^iveen  iBa«*^^^^<j  him  on  motion.    Humpbraja  t.  Knight,  ( 

•^  '      ♦i:^^*^'**^  ^°^^  ""*  discharge  a  bankrupt 

^  ^h  aa.^  "^"^  '^^*"  reduced  to  a  certainty,  beci 
-arnich  "V^^  <3ommissioR,  and  in  questions,  whetl 
-under  **^  ^  certificate,  the  point  agitated  has 
or  not  C>y     -j:, roved  or  not;  the  creditor's  right 

could    ^^f^Yrxt-   to  be  discharged  by  the  certifica 

xupt's    "^gi-ve- 

CO-ext<?**  j^  -  Stra.668,  1043,  1160;  I  Atk.  119,189;  3 
Cowp-    ^^<-»»R-369.    J  But  now  by  S  66  of  6  G.  4,  c. 

iDgtOQ     *-      Z.'TxA  a™  conaequenthr  barred  by  the  certilicate,  f 

£ro-nhl0r^J^  *  ■**■  '**•  »^  ^"1  Eldon,  9  Vw.  110,)  sm 


BANKRUPT.  783 
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(u  before  seen,  aali,  p.  698,)  that  the  right  to  piove  and  the  diacharee  by  certificate  are 
co-eitenure,  since  coata  not  provable  are  now  in  aome  cases  held  to  Be  ducharged.  See 
Expartt  Poucher,  1  G\ya  &!.  3S5;  and  oa  the  other  hand,  where  a  part;  has  a  double 
Temedj,  (as  for  seizing  and  selling  goodi,)  one  founded  on  a  debt  for  the  money  re- 
ceived, and  the  other  on  the  tort  for  the  seiiure,  though  he  might  prove  the  foimer,  bs 
may  still  sue  In  tort,  and  the  certificate  in  auch  case  will  be  no  bar.  Utleraon  v.  Ver- 
non, 3  Term  R.  54S ;  Parker  v.  Norton,  6  Term  R.  S9S ;  Parker  v.  Ciole,  5  Bing.  63.D 

A  certificate  will  not  discharge  the  bankrupt  from  his  owe  express 
collateral  covenant,  which  doth  not  run  with  the  land.  Thi^s,  on  a  cove- 
nant by  the  bankrupt  to  indemnify  the  assignor  against  covenants  con- 
tained in  a  lease,  which  lease  was  assigned  to  the  bankrupt  before  his 
bankruptcy,  for  his  sole  benefit ;  the  question  was,  whether  the  bank- 
rupt's obtaining  his  certificate  would  bar  this  action  of  covenant  ?  The 
court  were  clearly  of  opinion,  that  as  this  w^  not  a  case  between  lessor 
and  lessee, but  a  distinct,  detached,  collateral,  independent  covenant  and 
contract,  and  as  the  assignor  could  have  no  remedy  under  the  commis- 
sion, the  bankrupt  was  not  discharged  by  his  certificate. 

Mayor  t.  Steward,  4  Burr.  3443 ;  Ludford  t.  Barber,  I  Term  R.  86.  [j  Banmster  t. 
Soom  7  Term  R.  489 ;  Hammond  t.  Tonlmin,  7  Term  B.  614 ;  and  sea  anti.i 

The  certificate  obtained  after  judgment  upon  a  bail-bond  against  the 
bankrupt  himself  will  not  discharge  the  bail-bond,  although  it  discharged 
the  original  debt,  for  it  is  a  new  and  distinct  cause  of  action. 

Cockeril  v.  Owston,  1  Burr.  434.  {|  This  qaestion  depended  on  the  relative  times  of 
thebtuikruptcy  and  the  forfeiture  of  the  bail-bond.  If  the  bankruptcy  happened  before  the 
forfeiture,  i.  e.  before  the  auario  die  pott  of  the  return  in  actions  by  original  or  before  the 
tetum  in  actions  by  bit],  then  the  bond,  not  being  provable,  the  certificate  was  no  bar  to 
sD  action  oa  the  bond  ; — alilir  if  the  quarto  die  poii  or  return-day  was  past  before  the 
bankruptcy.  See  Dinsdate  v.  Eamea,  2  Bro.  &  B.  8 ;  Coulaon  v.  Hammon,  2  Bam.  & 
C.  63G,  and  anle,  p.  7T&  i  but  now  the  debt  on  the  bail-bond  appears  to  be  provable  bo- 
fore  forfaitare  as  a  contingent  debt  under  $  56  of  6  G.  4,  c.  16,  aud  would  appear,  coik- 
Mqnently,  to  be  barred  in  all  cases ;  but  guare  the  mode  of  valuing  such  a  contingency 
imder  this  section  ^ 

Bankruptcy  is  no  plea  in  bar  to  an  action  o{  trespass /or  mesne  projits; 
for  where  damages  are  imcertain,  they  cannot  be  proved  under  the 
commission. 

GoodtitlsT.  North,  Doug1.S84;  Gulliver  v.  Drinkwater,  3  Term  R.  361.  A  demand 
ID  Inner,  if  for  a  liquidated  amount,  may  be  proved.  Dougl.  16S.  But  if  A  lend  stock 
to  B,  to  be  replaced  as  stock,  without  naming  any  particular  day,  and  B  become  a  bank* 
TUpt  before  any  request  by  A  to  replace  the  slock,  A  cannot  come  in  under  B'a  commia- 
sioo.  UltersoQ  r.  Vernon,  4  Term  R.  570.  Q  The  late  act  has  not  altered  the  law  as  to 
nnliqaidated  damages,  since  they  cannot  be  considered  as  debts  payable  on  a  contingency 
within  S  SG.    See^oorman  *.  Nash,  9  Bam.  &  C.  145.|j 

A  bankrupt  executor  pleading  a  false  plea,  after  the  commission 
issued,  is  liable  to  execution  for  the  costs ;  lor  he  becomes  a  debtor  by 
his  false  plea,  which  amotmts  to  contracting  a  new  debt  subsequent  to 
the  commission. 

Howard  r.  Jemmet,  1  Black.  400. 

The  crown  not  being  affected  by  the  bankrupt  laws,  the  certificate 
will  not  discharge  the  bankrupt  from  a  commitment  under  an  extent 
Anon.,  Atk.  363. 

The  allowing  of  the  certificate  of  a  bankrupt  will  not  discharge  his 
sureties ;  and  if  they  are  forced  to  pay  the  debt  after  the  commission, 
the  certificate  will  be  no  bar  to  their  recovering  it  of  the  principal. 

1  Atk.  84;  see  Taylor  v.  Mills,  Cowp.  636;  Young  t.  Hockley,  3  Stra.  1043; 
1  Atk.  84. 
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But  if     ^»-    'ban^t™?*  otitains  his  certificate  bt 

will  discV*  EK.«-ge  them.     SecUs,  if  not  till  after  th' 

Wnnl*.^    ■^^-    Cobbe,t  Bun.  244;  Tudwaj  T.  Bourn,  S 

S  BlaTk   ^  I  SI-       II  B"t'"'">y  6  G.  4,  c.  10.  §  52,  the  8u 

thedebt'af*^^=^   -the  commission;  and  bail  are  expressly  ni 


o  debts  pK 


:,^al>le.H 


A  certifi*^^'®  under  a  second  commission  wil 
unless  fli'te;  e  m  shillings  in  the  pound  are  paid 
sion  not  vw  itVistanding  the  first  has  been  supers 
creditor-^  l-».^'viug  accepted  the  dividend,  it  is  in 
the  mean  i  in  §  of  the  slatnte.|| 

ThomtoKX     -V-   Dallas,  Dougl.  46;  j  CuUen,  394.|| 

But  ^  c3.^rtificate  under  a  second  commissio 
of  the  a-rs*,-'s  a  mere  nnlliiy. 

Martim  -V-  O'Hara,  Cowp.  833;  Ex  parU  P^oudfoo^ 
4  Bro.Cl.-     X«-  210.] 

II A  ^Ak^^~^  commission  is  void,  where  the 
dividend  ""-^  nder  the  first  and  second.  A  certi 
missioa  -^^^  »  H  "'''  entitle  him  to  discharge  as  tc 
thecoinr:»^ission. 

Fnwler   -*»--       <^''8'er,  10  Bani.  &  C.  437;  1^1  ..  WiIboi 


>laxfield,    < 


Xb. 


A  coix»-  X^  osition  in  order  to  affect  ihe  certifies 
rnissioii  xrmrM.'^^  be  a  composition  for  the  benefit 
where  a  <z5<^>»"np<'S'''0"  '>^as  confined  to  joint  ci 
not  witlai  »^^  **'^  statiile.  But  if  it  embrace  alt 
stance  of"  ^*J"i^  of  them  not  coming  in  is  immal 
„  .^r.     Sliakspenre,  lSEa8t,ei9;  Slaughter  r.  Ch 

■Wl  *ihpr  t»-»  «>  subsemienl  payment  of  ihe  crediiora  Id  full 
VVdeiner  fXfec*  of  Ihe  composition  on  Ihe  cerlificale  ui 

S  v^  S^-^^-^'^y-  3  "^"'^  ^  S.  78. 

In  a  scr^"^^  facias  on  a  judgment  against  a 
.  I-,  £m,xikrup'f  it  is  necessary  for  the  piainii 

^'ftv^  tl^lendant  has  been  twice  a  bankrupt, 
that  me  ^  ^^  j^  ,^^  pound;  but  the  burden  of 
""^Pf^  ^  ^  t  ate  has  paid  1  5j.  in  the  pound,  or  w 
that  the   ^^^-pt. 

the  ban  ^ivena,7Term  R.S7;  Coverley  t.  Morlev, 

Gill  V,  ir,^^.  &  Pull.  187;  JelfB  T.  Ballard,  1  Bos.  &P 
J>arker,  3   -^^  ts^te  remaininff  liable  to  the  suits  of  the  credit) 


the  future    «■  ^  127.     AnJ  under  that  clause  it  has  bpen  I 

O   G.4,c.   *■      -^      Ijanknipt  for  a  debt  due  before  Ihe  commissio 
»  cenifioat-Jf  ciitois,  and  ),|g  g(j.g,.jg  j^g^^  ^^^  produced  1 

.with  his    ^J^-,*:>.  &Malk.303.D 

rT'  tVi^  <rertificate  dischargcth  only  such  debi 
LAs  >  V^^ission ;— as  the  statutes  leave  ihe  haul 
trie  ''om^^  engagements,  and  contract  new  de 
i"^**  "^  .»:i  rider  the  commission  are,  notwithslar 
provabl  ^^-nce,  a  new  promise  or  agreement  1 
in  cons*^,^  or  part  of  such  debt,  will  therefore  b£ 
the  nrll*^  '  ;eurton.  1  Alk.  255 ;  Tv.iss  ».  Mas.ey.  lb.  6: 
Ex  J7f^'  rtSiymerit  of  intcicsl  by  tlie  bankiupl  liimtrif  01 
544.     *ir*^^    -ww-itl  make  him  liable  on  a  new  debU     .-Msop 
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too,  Besford  v.  Saunders,  3  H.  Black.  116.    But  if  the  bankrupt  promise  to  pay,  when 
ke  ia  able,  quaere^  whether  it  be  not  incumbent  on  the  plaintiff  to  prove  his  ability  t 

II  But  noWy  by  the  6  G.  4,  c.  16,  §  131,  no  bankrupt  shall  be  Uable  on 
such  contract,  promise,  or  agreement  made  after  the  issuing  the  com- 
mission, unless  such  contract,  promise,  or  agreement  were  made  in 
writings  signed  by  the  bankrupt  or  by  some  person  thereto  lawfully 
authorized  by  hiuL 

But  it  appears  to  be  now  settled,  after  conflicting  decisions,  that  the 
bankrupt  cannot  be  arrested  on  any  such  subsequent  promise,  since  the 
statute  (§  126)  declares,  that  if  arrested  for  such  debt,  he  shall  be  dis- 
charged on  common  bad. 

Peers  ▼.  Gadderer,  1  Bam.  &  0. 116;  and  see  3  Maule  &  S.  595 ;  but  see  Drew  ▼. 
Jeflferies,  8  Price,  531 ;  Blackbume  v.  Ogle,  8  Price,  526,  cont.  Qu.  Whether  the 
words  in  the  statute  **  arrested  for  such  debt^*^  properly  apply  to  an  arrest  on  a  new  pro- 
mise creating  a  new  cause  of  action?  By  a  similar  construction  the  bankrupt  might 
plead  his  bankruptcy  if  impleaded  for  such  new  cause  of  action^  which  he  cannot  do.] 

[The  certificate  determines  the  power  of  the  commissioners ;  and,  of 
course,  incapacitates  them  from  making  a  subsequent  assignment 

1  P.  Wms.  386.  , 

The  certificate  may  be  entirely  defeated  by  a  supersedeas. 

1  Atk.  145. 

And  the  writ  of  supersedeas  may  be  issued  at  the  discretion  of  the 
Chancellor,  when  the  creditors  who  have  proved  agree  to  supersede  the 
commission ;  or  because  the  party  appears  not  to  have  been  a  trader,  or 
was  an  infant,  or  had  not  committed  an  act  of  bankruptcy,  or  that  the 
commission  was  not  opened  till  six  months  after  it  issued,  or  that  it  has 
not  been  prosecuted  within  fifteen  days  from  the  date  of  it,  iiC  executed 
in  London,  or  within  twenty-nine  days,  if  in  the  country,  or  that  he  has 
paid  all  his  creditors. 

1  Vem.  208 ;  2  Ch.  Ca.  292 ;  Sel.  Ch.  Ca.  46 ;  1  Atk.  135,  146 ;  2  P.  Wms.  545 ; 
4  Bfo.  Ch.  R.  432 ;  jj  16  Ves.  416 ;  2  Yes.  40 ;  8  Yes.  533.|| 

So  if  the  petitioning  creditor  had  not  a  legal  debt  to  the  amount 
specified  in  the  statute,  or  if  his  debt  accrued  subsequent  to  an  act  of 
bankruptcy  ascertained  by  a  trial  at  law,  or  if  it  issued  against  an  un- 
certificated bankrupt,  or  on  a  debt  barred  by  the  statute  of  limitations, 
or  if  at  the  time  it  issued  the  petitioning  creditor  had  the  debtor  in  exe- 
cution, or  if  it  was  fraudulently  issued — in  which  case,  indeed,  the  court 
will  punish  the  parties  concerned  by  conamitment,  and  by  making  them 
pay  the  costs. 

2  Black.  R.  702;  1  Stra.  653;  4  Bro.  Ch.  R.  210;  3  Wils.  271 ;  1  Yes.  jun.  394. 

But  upon  an  application  to  the  Lord  Chancellor,  on  the  part  of  the 
bankrupt,  to  supersede  the  commission  upon  a  legal  objection  to  it,  if 
the  case  appear  unfavourable,  (as  if  a  great  length  of  time  has  inter- 
vened between  the  issuing  of  the  conmiission  and  the  application,)  the 
Chancellor  will  not  grant  an  issue  to  try  the  bankruptcy,  but  leave  the 
party  to  bring  his  action.  However,  if  creditors  apply  to  have  the  com- 
mission superseded,  it  seemeth  the  Chancellor  will  order  the  bankruptcy 
to  be  tried  in  an  issue,  because  they  can  have  no  action  at  law  in 
-which  the  validity  of  the  commission  can  be  contested,  as  the  bankrupt's 

Vol.  I. — 99  Sv^ 
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a  conclusive  bar  against  them,  that  of  itself  being 

ission,  &c. 

J^xparU  GulBton,  I  Aik.  139, 193. 

-tVie  usual  course  is  for  the  Lord  Chancellor  to  order  a  feigned 
ie  bankruptcy  at  law,  ydt  if  the  commission  appears  plainly 
n  taken  out  fraudulently  and  vexaliously,  the  court  will 
ersede  it,  and  order  the  petitioning  creditor's  bond  to  be 


'^.  BtaidBbaw,  1  Atk.  128, 318 ;  Ex  parte  Gayter,  1  Atk.  144. 

r^  a  commission  is  superseded  merely  because  there  is  a 

as  to  the  petitioning  creditor's  debt,  and  no  doubt  as  to 

"bankruptcy,  the  costs  of  the  supersedeas  only  shall  be 
it  would  be  otherwise  if  the  act  of  bankruptcy  was  not 


HBy 

oompo 
siupersedl 
of  6  G.  4 

eede  or  c 
-vested  \t\ 

By 
or  perso 
in  ban' 
olaimin^^ 
commissii 

have 
thereof- 

See8^ 
Oooke'»  ^ 


win,  1  Atk.  100.] 

^^  G.  2,  c  30,  6  24,  in  cases  where  the  petitioning  creditor 

d.  with  th6  bankrupt,  the  Lord  Chancellor  was  compelled  to 

^t\e  commission.   But  this  is  now  altered  by  the  eighth  section 

16,  by  which  the  Lord  Chancellor  is  allowed  either  to  super- 

*tiiiue  the  commission  in  such  case ;  so  that  a  discretion  is  now 

_  Lord  Chancellor  in  all  cases. 

ghty-seventh  section  of  the  6  G.  4,  c  16,  no  title  to  any  real 
.1.    property  sold  under  the  commission,  or  imder  any  order 
,^jy,  shall    be   impeached  by  the  bankrupt  or  any  person 
iider  him,  in  respect  of  any  defect  in  the  issuing  out  of  the 
^^-j^   or  in  any  of  the  proceedings,  unless  the  bankrupt  shall 
'^^enced  proceedings  within  twelve  months  from  the  issuing 

S33 ;  19  Yes.  204;  Buck's  Ca.  262,  n.;  and  see,  as  to  the  so 
>«  615 ;  Eden's  B.  L.  408.  Q 


A 
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[(0)  Of  Partners.  ^ 

ATE  commission  may  issue  against  one  partner  without 
rest  hankrupts.    But  where  a  joint  commission  is  prose- 
e  partners  must  be  included ;  for  a  commission  against  two 
several  partners  is  neither  joint  nor  separate. 

.^j^^rtley,  M.  25  6.  3,  B.  R. ;  Co.  Bankrupt  Laws,  7.]     g  By  the  new  act, 
'^T^^^reditor  may  sue  out  a  commission  against  one  or  more  partners,  though  it 
de  alL  ||     But  by  stat.  10  Ann.  c.  15,  $  3,  the  certificate  under  a  separate 
-%/eill  not  discharge  any  other  than  the  bankrupt  partner  from  a  joint  debt, 
though  this  provision  had  not  been  expressly  made.    See  5  East,  147, 
\ ;  3  Cain.  4,  Tooker  y.  Bennett.}    It  was  formerly  the  practice  to  take 
commission  against  each  partner,  and  then  a  joint  commission  against 
oellor,  upon  reoent  application,  directing  the  former  to  be  superseded,  m 
-validity  to  the  latter,  under  which  both  sets  of  creditors  might  have  their 
^      1  Atk.  98,  138.    But  it  seemeth  now  to  be  holden,  that  whilst  there  is  a 
r  emission  subsisting  a  joint  one  cannot  be  supported.     Cowp.  824 ;    1  Atk. 
^    4Dh.  R.  210 ;  Co.  Bankrupt  Laws,  9.    ||  Though  the  joint  commission  is 
'^  0  nullity  as  to  those  partners  against  whom  separate  commissions  hare 
^f  the  bankrupt's  estate  will  be  benefited,  the  Chancellor  in  his  discretioo 
^^    or  supersede  the  separate  commissions,  and  order  the  joint  commission 
^^4^&ed.  1  Cox.  397;  15  Yes.  115;  and  Glyn  &  J.  256;  8  Yes.  540.   And  the 
suitor  nnder  the  separate  commission  will  in  such  case  be  indemnified  fc^ 
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(0)  or  PutDsn. 
hit  eo«to.  1  Row,  433 ;  1  Vaa.  tt  B.  60.    And  in  aoau  rircDmaniioM  «  aepuste  eom- 
miuioD  will  be  preferred,  and  a  joint  one  luperwded.     See  1  Roh,  89  i    17  VeB.  403 ; 
and  Deacon,  c.  5,  $  4.  U 

II  As  to  what  constitutes  separate  and  joint  debts  from  partners,  see 
title  "Mbrchant  ahd  Mbrchandiss,  (liners.)"  In  general  the  rules 
respecting  what  amounts  to  a  joint  or  to  a  separate  debt  are  the  same 
at  common  law  and  under  the  Chancellor's  jurisdiction  in  bankruptcy. 
On  the  subject  of  dormant  partners  there  have  been,  however,  some 
difference  between  the  decisions  at  law  and  those  in  bankruptc7.  In 
bankruptcy  it  has  been  long  the  practice  to  hold,  that  where  a  creditor 
has  no  notice  of  the  existence  of  a  dormant  partner,  it  is  at  his  option  to 
consider  himself  either  as  a  separate  or  joint  creditor ;  but  at  law  it  has 
been  held,  that  a  partner  sued  alone  may  plead  the  non-joinder  of  a  dor- 
mant partner  in  abatement,  (a) 

Ez  parte  Hamper,  IT  Vei.  403  ;  Ex  parU  Matthews,  IB  Vea.  195;  Ex  parte  Woig- 
kiiwon,  19  Vee.  394 ;  Dubois  t.  Lude^^  5  l^unt  609,  S.  C. ;  1  Marsb.  S4S.  Bat  It 
seems  now  gettled,  lliat  the  non-joinder  of  a  dormant  partner  cannot  be  pleaded.  8m 
1  Stark.  Ca.  340 ;  3  lb.  6 ;  1  Moo.  &  Malli.  SS.  (a)  At  Uw,  notw  1th standi ng  the  join- 
der of  all  partners,  the  plaintiff  may  have  separate  execationa  a^inat  the  estate  of  each ; 
bnt  in  bankmplcj,  where  the  debt  is  joint,  the  creditor  cannot  come  on  the  separata 
estate  of  each  partner,  unless  in  certain  excepted  cases.  See  p«$l,  in  this  head.  ] 

[Joint  creditors  are  entitled  to  a  distribution  of  the  joint  or  partner- 
ship estate,  without  the  separate  creditors  beLn?  permitted  to  participate 
with  them ;  but  notwithstanding  separate  creditors  are  not  entitled  to 
share  the  dividend  of  the  joint  property,  until  the  joint  creditors  have 
received  twenty  shillings  in  the  pound,  yet  they  are,  upon  petition,  let 
in  to  prove  their  respective  separate  debts  under  the  joint  commission, 
paying  contribution  to  the  charge  of  it;  and  as  the  joint  or  partner- 
ship estate  is  in  the  first  place  to  be  applied  to  pay  the  joint  or  partnership 
debts,  so  in  like  manner,  the  separate  estate  shall  be  in  the  first  place  ap- 
plied to  pay  all  the  separate  debts.  Tliis  is  se  tded  as  a  rule  of  convenience ; 
and  it  is  resolved,  that  if  there  be  a  surplus  of  the  joint  estate,  besides 
what  will  pay  the  joint  creditors,  the  same  shall  be  allotted  in  due  pro. 
portion  to  the  separate  estate  of  such  partner,  and  applied  to  pay  the 
separate  creditors.  And  if  there  be  on  the  other  hand  a  surplus  of  the 
separate  estate,  beyond  what  will  satisfy  the  separate  creditors,  it  shall 
go  to  supply  any  deficiency  that  may  remain  as  to  the  joint  creditors. 

Co.  Bankrapt  Laws,  397 ;  ExparU  Saodon,  1  Atk.  68 ;  Ex'parit  Crowder,  3  Tern. 
706;  Exmrlt  Bond,  1  Atk.  96;  ExparU  Rowlandson,  3  P.  Wnu.  405;  Gosa  t.  Da 


This  mode  of  adjusting  the  rights  of  each  class  of  creditors,  where  a 
joint  commission  is  taken  out,  seems  at  one  time  to  have  been  extended 
by  the  court  into  a  rule,  to  direct  the  proof  of  debts  under  a  separate 
commission,  by  virtue  of  which  the  separate  estate  only  can  be  assigned; 
and  therefore  it  was  holden,  that  joint  creditors  could  not  prove  under 
such  a  commission,  except  for  the  purpose  of  assenting  to  or  dissenting 
from  the  bankrupt's  certificate. 

£zpar(<BandieT,  1  Atk.  9B;  Exporff  Oldknow,  Hay  8, 1783,  Co.  Banlmipt  Laws, 

But  it  is  now  fully  established,  that  joint  creditors  may  be  permitted 
to  prove  under  separate  commissions,  and  receive  a  dividend  in  propor- 
tion with  the  separate  creditors. 

Bx parU  Koigaoati^ia.  Ch.  R.  5;  ExparU  Pago,  lb.  119;  Ex  parU  Flinlliara, 


BANKRUPT. 

'^  (.0)  Of  PMtnew. 

^■_  ■■»  430;  B*p"rf<H»y^™' 24th  June,  1795;  Et; 
I  Bio.  Ch-  **"%  »«*Rr  caaea  hftTO  leBloted  the  old  rule.  3  Vea. 
1787.  {Bi»*  *^3.parie  Abell,6  Ve8.3.8V3i  ExparUCXo] 
4  VeB.  J.  ®^rt-"X,^  petitioning  creditor,  howeTei,  U  not  withii 
ChaDill«T.  •-     >k_«^Jioint  ci^toia  cannot  inteifeie  in  the  chow 

f""""'!!*     -^.^We  Alcock.> 
].  6M ;  *^*^^^^gequent  to  the  cases  in  the  text,  Lor^ 

II  ^y}  ^  --.c^.trine,  -which  had  been  departed  from 
the  old  **  ^  a.nd  adopted  the  principle,  that  the  joi 
those  '^?-.^^<3,  to  receive  a  dividend  along  with  the 
be  P8'"''''^^^,-^^^^„,3-Ve8.S38;  Ei  parh  AbeU,  4  Yes.  B37. 

■^'Ty^j-^^-ca.  Eldon,  unVUling  to  change  a  rule 
h  ^^<:>ll«w^<i  Lord  Rosslyn  in  several  subset 
Upon,  lias  _^^^^  creditors  to  prove  under  a  separate  c( 
ing  tne  1  ^^^^^nting  to  or  dissenting  from  the  certil 
pose  •>!  -_  —.^(ceivine  a  tUvidend ;  (a)  and  a  provisii 
purpose^*-  ^      g2  ^1  ^^  „^^  ^,j; 

contained  ^  ^^  ^^^  _  £„;>«*  Alcook,  ll  Vea.  6« 

^iporte    «-^^^-\his  rule  and  ita  inconvenienceB.     3  ChrisL 


e>to8_erTatiot»«    ,^^  ^a  to  pay  hia  private  debts  and  his  proportioii 
tiie  aliaie  of  the  jotDt  estate  should  be  thiowi 


,ach  partner*-     "      ^j^  ^^^^  ^f  the  jotDt  ef 
-  —  -"'"  — "^**   I  iter  should  prove  hU  .    , 

ole  debt,  and  that  on  such  proola  thej  shoald 


X»*®  ^^^  ^^       ^^  iter  should  prove  his  proper  proportion  of 
ach  joint   *5^*^,^  ^j^  debt,  and  that  on  such  prooft  -^ '^--'- 


creditor  hia-^^  —^^eaenl  rule  seems  objectionable,  since  it  ia  not 
f^  ertainly  ^^-^^« fleets  that  partnership  debts  are  contracted,  I 
^f  partnerBta»I^_^^_j  j(  ^f  ^^j,  individual  parOier;  and  banVera, 
^oli'^'ty"'*  *^_--tne™hip  liabilities  with  a  vary  triflbg  amou 
tr»ct  lar^    '*^»-"jp'  ^tat.  311. . 

■^^n'k  '  :b-^  :»  however,  exceptions  to  this  rule ;  i 

There  »_^^^^  ^  petitioning  creditor  under  a  sepa 
creditor, .  .^^3.  to  sue  out  a  separate  commission,  a: 
j^e  is  entit  ^^^  ^^^  execution  for  the  petitioning  cr 

is  in  "t^^^^3fr^  'h**  ^^  ™"^^  ^^^  dividends  with  th 
warily  '"^  _  t^ln  part  of  his  debt,  is  as  trustee  for 
filiis,  ^*^Pj^^^<3t  himself  receive  dividends. 
-%*-hO  '=0"**7_^^^£tt,  16  Vea.  193.  See  6  G.  4,  c.  IG,  $  63;  E 
Ex  wrte'*-  _  ,  9  Ves.  349 ;  Ex  parte  Ackerman,  14  Tea. 
jP^  pirL  If^*  ^  Ves.  847. 

1   Boae,  10*      -  ^j^aion  against  A  as  surviving  partner 
_A.  conioci_  ^-y^nmission ;  so  that,  under  it,  the  petil 
3,  separate^  ^^     separate  estate. 

com®  on  t^       -K-*»ed,  1  Glyn  &  J.  309 ;  and  see  6  G.  4,  c.  16 

£;x  parU  *^       ^  xception  to  the  rule  against  joint  crei 

^  secor»<*  separate  estate  is,  where  there  is  n 

^^rid  on  th^^^^^r.     However  small  the  joint  estate 

sol*'®"'  pa*"     _^,^/'here  it  only  amounted  to  U.  lU.  6 

jjj   one  cas^  ^^^   *°  ^^  °^^  ^^  ^'^  reach  of  the  joint 

g^y  jsituateO-       ^^    a  solvent  parmer,  unless  a  ccwnmi! 

ig    consid^^^^t  him,  whatever  may  be  his  circmn 

issjxed  ag'^'*    ^  c^ixA  estate,  if  there  is  a  solvent  pan 

t\%eTe  is  r>-*^  ^i.   *^"  '^®  separate  estate. 

caJWtOt  cl^-*    _<Jler,  16  Vea.  63;  Cowell  t.  Sykea,  3  Rosa 

mx  oa^*f      ^^B.  e  *  -Ex  Darte  Peake,  3  Rose,  54 ;  Ex  parie  H 

a-^sr&J^-    *^**>«»>  »  Ve«.447i  &forf<Jajw«i,3Msdd. 

eVo^  8i.*» 
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A  third  exception  is,  where  there  are  no  separate  debts,  or  where  the 

joint  creditors  undertake  to  pay  them. 

Ex  parte  Chandler,  9  Ves.  35;  and  see  Ex  parte  Hubbard,  13  Ves.  434;  Ex  parte 
Taitt,  16  Ves.  193 ;  Ex  parte  Jones,  18  Yes.  283*0 

[Where  the  assignees  under  a  separate  commission  possess  themselves 
of  the  joint  property,  it  may  frequently  be  to  the  interest  of  the  joint 
creditors,  that  distinct  accounts  should  be  kept  of  the  joint  and  separate 
estate,  and  each  applied  to  the  payment  of  the  respective  creditors ;  and 
an  order  to  this  purpose  may,  with  consent ^  be  obtained  upon  petition ; 
but  as  the  solvent  debtor  hath  an  interest  in  the  distribution  of  the  joint 
property,  and  the  demands  which  may  be  made  upon  it,  if  he  do  not 
consent,  relief  cannot  be  had  without  a  bill. 

Hankey  v.  Garrat,  3  Bro.  Ch.  R.  457;  £a?jE>ar/e  Lydiard,  19th  May,  1790;  Lasa- 
bloniere  v.  Swinton,  18th  June,  1793;  Co.  Bankrupt  Laws,  311,  312. 

Where  persons  in  trade  have  been  connected  in  various  partnerships, 
.  and  a  joint  commission  is  taken  out  against  them  all,  an  order  hath  been 
made  for  keeping  distinct  accounts  of  the  different  partnerships,  as  well 
as  the  separate  estates  of  each  partner.  But  where  there  have  been 
various  partnerships,  and  a  joint  commission  is  taken  out  against  one 
firm,  in  which  some  of  the  parties  were  not  engaged,  there  can  be  only 
the  common  order  for  keeping  the  distinct  accounts  of  the  joint  and 
separate  estate. 

Ex  parte  Marlin,  3  Bro.  Ch.  R.  15;  Ex  parte  Parker,  22d  Dec.  1791 ;  Co.  Bankrupt 
Laws,  314. 

Where  there  is  a  joint  and  several  creditor,  he  must,  according  to  the 
rule  of  the  court  now  firmly  established,  make  his  election  whether  he 
will  come  in  upon  the  joint  or  the  separate  estate,  that  is,  which  he  will 
^  come  in  upon  in  preference ;  for  whichever  he  may  elect,  he  will  be  en- 

-X  titled  to  come  in  upon  the  surplus  of  the  other,  if  there  should  be  any. 

:  And  in  order  to  make  his  election,  {a)  he  must  have  a  reasonable  time 

^-  to  inquire  into  the  state  of  the  different  funds ;  and  it  hath  been  deter- 

;  -  mined,  that  he  is  entitled  to  defer  his  election  until  a  dividend. 

'^.  Ex  parte  Blankenhagen,  June  23,  1785;  Ex  /Kzrftf  Banks,  1  Atk.  106;  Ex  parte 

"■'  Bond  and  Hill,  1  Atk.  98 ;  Ex  parte  Rowlandson,  3  P.  Wms.  405.]     ||  Ex  parte  Turner, 

1  Mont.  &  Mac.  285.  ||     (a)  Exparet  Clowes,  2  Bro.  Ch.  R.  595.    liEx  parte  Bavan, 
;,:;              10  Ves.  107;  Ex  parte  Hay,  15  Ves.  4;  Ex  parte  Mason,  1  Rose,  159.|| 

f-'  II  In  certain  cases,  however,  the  creditor  is  not  driven  to  his  election,  ' 

but  may  make  his  proof  on  the  joint  and  separate  estate.     Thus,  where 
the  parties  drawing  and  accepting  or  otherwise  Uable  on  bills  or  notes, 

:-'  appear  on  the  bill,  and  are,  in  fact,  trading  under  distinct  firms  or  esta- 

blishments, although  they  may  be  all  jointly  interested  and  in  partner- 
ship, still  the  creditor  is  at  liberty  to  prove  against  the  estate  of  each 

-;  filrm,  and  this  as  it  seems  whether  he  has  or  has  not  notice  of  the  joint 

i:-  connection  at  the  time  of  taking  the  bill.  I 

Ex  parte  Laforest,  Cook,  B.  L.  376;  Ex  parte  Benton,  lb.  263;  Ex  parte  Adam, 

2  Rose,  36;  1  Ves.  &  B.  493;  Ex  parte  Bonbonus,  8  Ves.  546;  Ex  parte  Walker, 
^               1  Rose,  441 ;  and  see  2  Christ.  308 ;  3  Glyn  &  Ja.  27,  246,  250. 

;  But  where  the  parties  to  the  bill  or  note  are  not  in  fact  distinct  firms, 

^  but  only  parts  of  the  same  firm,  (as  one  partner  drawing  a  bill  which  is  * 

'  accepted  by  the  firm,)  in  such  case  if  the  holder  takes  the  bill  with  notice  ! 

of  the  partnership  he  must  make  his  election ;  but  qtuere,  if  he  takes  it 
-without  such  notice  ?  t 

Ex  parte  Bigg,  2  Rose,  37 ;  Ex  parte  Liddel,  lb.  34 ;  Ex  parte  Bank  of  England,  | 

-      S  Rose,  82. 
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by  the  other  partner ;  the  court  held,  the  action  could  not  be  maintained, 


■  I 


■     'I 


because  the  act  of  the  partner,  who,  at  the  time  of  the  consignment,  had 

not  committed  any  act  of  bankruptcy,  bound  both,  and  also  because,  j  'ij 

supposing  the  consignment  avoided  by  the  act  of  bankruptcy  of  the  other 

party,  then  it  is  an  action  of  trover  by  one  tenant  in  common  against 

another,  which  cannot  be. 

Fox  T.  Hanbury,  Cowp.  448 ;]  11  Smith  v.  Stokes,  1  East,  363 ;  Smith  ▼.  Oriel,  lb. 
369 ;  Ramsbotham  t.  Cator,  1  Stark.  Ca.  228.|| 

II  And  the  solvent  partners  having  notice  of  the  act  of  bankruptcy  of 
the  other  partner  at  the  time  of  the  assignment  of  the  property,  makes 
no  difference  as  to  the  validity  of  the  assignment.  •, 

Harvey  ▼.  Crickett,  5  Maale  &  S.  336.  I 

But  a  partner  having  a  mere  interest  in  profits,  without  any  interest 
in  the  property ,  cannot,  after  an  act  of  bankruptcy  of  the  owner,  transfer 
the  property  as  against  the  assignees  of  the  owner. 

Meyer  ▼.  Tharpe,  5  Taunt.  74 ;  and  see  Ramsbottom  ▼.  Lewis,  1  Camp.  278.|1 
[One  of  three  partners  in  a  ship  and  cargo,  the  cost  and  outfit  of  which 
was  4,568/.,  pays  only  410/.  in  part  of  his  third  share,  and  gives  his 
notes  for  the  remainder ;  but,  before  they,  become  due,  is  declared  a 
bankrupt.  The  other  partners  cannot,  by  voluntarily,  discharging  the 
notes,  stand  in  his  place  for  any  share  of  the  profits ;  but  the  assignees 
are  entitled  to  a  full  third,  both  of  the  profits  of  the  adventure,  and  the 

value  of  the  ship. 

Smith  T.  De  Silva,  Cowp.  469. 

If  a  partner  is  a  creditor  upon  the  partnership  fund,  he  can  have  no 

satisfaction  but  out  of  the  surplus  which  shall  remain  after  the  joint 

creditors  are  paid.    And  Lord  Hardwicke  said,  that  where  there  are 

joint  and  separate  creditors,  if  one  partner  lends  a  sum  of  money  to  the 

partnership,  the  creditors  of  his  separate  estate  have  a  right  to  this  in  the 

first  place. 

Ex  parte  Hunter,  1  Atk.  227 ;  Co.  Bankrupt  Laws,  602 ;  Ex  parte  Batscm,  1  Ves.  | 

jun.  267.  i 

But  the  contrary  has  been  determined  in  a  case  where  there  was  a 
joint  commission  against  two  partners,  and  a  separate  one  against  one 
of  them.    The  petitioners,  assignees  under  the  separate  commission,  | 

petitioned  to  be  admitted  creditors  under  the  joint  commission,  for 
a  sum  of  money  brought  by  their  bankrupt  into  the  partnership  be- 
yond his  share,  and  as  being  therefore  a  creditor  on  the  partnership  for 
that  sum ;  but  were  refused,  on  the  principle  that  he  cannot  be  a  cre- 
ditor on  the  partnership  in  competition  with  the  joint  creditors.    . 

Ex  parte  Burrell,  22d  July,  1783 ;  Ex  parte  Pine,  2d  Aug.  1783 ;  Co.  Bankrupt 
Laws,  605 ;  ||  Ex  parte  Reeve,  9  Yes.  588.  || 

So,  where  one  partner  hath  taken  more  than  his  share  out  of  the  part- 
nership fund,  the  joint  creditors,  as  the  rule  seems  to  be  now  settled, 
cannot  be  admitted  to  prove  against  the  separate  estate  of  the  partner 
who  drew  out  the  money,  until  his  separate  creditors  are  satisfied,  unless 
it  can  be  shown  that  the  partner  acted  fraudulently,  with  a  view  to 
benefit  his  separate  creditors  at  the  expense  of  the  joint  creditors. 

Ex  parte  Batson,  20th  Jan.  1791 ;  Co.  Bankrupt  Laws,  608.    In  the  case  of  Fordyee,  j 

who  had  taken  property  from  the  partnership  fund,  and  applied  the  same  to  his  own  use,  I 

without  the  knowledge  of  his  partners,  the  assigrnees,  on  the  behalf  of  the  joint  creditors,  1^ 

were  allowed  to  prove  against  the  separate  estate.    Ex  parte  Cust,  29th  March,  1774 ;  • 

Co.  Bankrupt  Laws,  609 ;  0  ^^  sm  3  Ves.  &  B.  210.    In  order  to  admit  the  proof  on  | 

i' 
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of  the  sale  were  paid  into  another  banker's,  to  the  account  of  the  bank- 
ing-house, and  the  trustee  who  had  forged  the  power  afterwards  drew 
out  the  fund,  and  he  and  his  partners  became  bankrupt ;  it  was  held, 
that  as  the  partner  who  drew  out  the  money  had  no  authority  from  his 
co-trustees  to  do  so,  he  must  be  taken  to  have  drawn  out  the  money  as 
partner  in  the  banking-house,  and  therefore  it  was  a  debt  provable 
against  the  joint  estate.  , 

Ex  parte  Bolland,  1  Mont,  ii  Mae.  315^  and  see  lb.  255;  3  G]yn&;  J.  118;  and  see 
Stone  ▼•  Marsh,  1  Ry.  &  Moo.  364;  and  Hume  ▼.  Holland,  lb.  871. || 

(P)  Principal  ProTislons  of  the  Statute  of  1  &  2  W.  4,  c.  56. 

By  1  &  2  Will.  4,  c.  56,  it  is  enacted, «  That  it  shall  be  lawful  for  his 
majesty,  his  heirs  and  successors,  by  charter  or  letters  patent  under  the 
great  seal  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  to  erect 
and  establish  a*  court  of  judicature  which  shall  be  called  *  The  Comrt  of 
Bankruptcy,'  and  by  commission  under  the  great  seal  to  appoint  one 
person,  being  a  serjeant  or  a  barrister  at  law  of  not  less  than  ten  years' 
standing,  to  be  the  chief  judge  of  the  said  court,  and  three  persons, 
being  Serjeants  or  barristers  at  law  of  not  less  than  ten  years'  standing 
at  the  bar,  or  of  five  years'  standing  at  the  bar,  having  previously  prac- 
tised five  years  as  a  special  pleader  below  the  bar,  to  be  other  judges 
of  the  said  court,  and  six  persons,  being  barristers  at  law  of  not  less 
than  seven  years'  standing  at  the  bar,  or  of  four  years'  standing  at  the 
bar,  having  previously  practised  as  a  special  pleader  for  three  years 
below  the  bar,  to  be  called  commissioners  of  the  said  coiul,  and  from 
time  to  time  to  supply  any  vacancy  in  the  number  of  the  said  judges 
and  commissioners ;  and  the  same  court  shall  be  and  constitute  a  court 
of  law  and  equity,  and  shall,  together  with  every  judge  and  commis- 
sioner thereof,  have,  use,  and  exercise  all  the  rights,  incidents,  and  privi-  ; 
leges  of  a  court  of  record  or  judge  q{  a  court  of  record,  and  all  other 
rights,  incidents,  and  privileges,  as  fully  to  all  intents  and  purposes  as 
the  same  are  used,  exercised,  and  enjoyed  by  any  of  his  majesty's  courts 
of  law  or  judges  at  Westminster." 

By  §  2,  it  is  enacted,  "  That  the  said  judges,  or  any  three  of  them, 
shall  and  may  form  a  Court  of  Review,  which  shall  always  sit  in  public,  ' 
save  and  except  as  may  be  otherwise  directed  by  this  act,  or  by  the  rules 
and  regulations  to  be  made  in  pursuance  hereof,  and  shall  have  superin- 
tendence and  control  in  all  matters  of  bankruptcy,  and  shall  also  have 
power,  jurisdiction,  and  authority  to  hear  and  determine,  order  and 
allow  all  such  matters  in  bankruptcy  as  now  usually  are  or  lawfully 
may  be  brought  by  petition  or  otherwise  before  the^  Lord  Chancellor, 
whether  such  matters  may  have  arisen  in  the  said  Court  of  Bankruptcy 
or  elsewhere,  except  as  is  herein  otherwise  provided,  and  also  to  inves- 
tigate and  examine,  hear  and  determine  all  such  other  matters  within 
the  jurisdiction  of  the  said  Court  of  Bankruptcy  as  are  by  this  act,  or 
may  be  by  the  said  rules  and  regulations,  assigned  and  referred  to  the 
said  Court  of  Review. 

"  §  3.  And  be  it  enacted,  that  all  such  matters  to  be  heard  and  deter- 
mined in  the  said  Court  of  Review,  shall  be  brought  on  by  way  of 
petition,  motion,  or  special  case,  according  to  the  rules  and  regulations 
to  be  established  as  hereinafter  provided,  subject  to  an  appeal  to  the 
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(P)  Principal  ProTisions  of  stat  1  &  3  W.  4. 

celloT  on  matters  of  law  and  equity,  or  on  the  refusal  or  ad- 

:£  evidence  only ;  and  in  all  cases  of  appeal  to  the  Lord  Chan- 

-virtue  of  this  act,  such  appeal  shall  be  on  a  special  case,  and 

er  mode  whatsoever,  except  the  Lord  Chancellor  shall  in  any 

iHTwise  direct ;  which  special  case  shall  be  approved  and  certified 

the  judges  of  the  said  Court  of  Review  in  matters  arising  in 

,  and  by  the  judge  trying  the  issue  in  matters  arising  out 

1  of  issues ;  and  the  determination  of  such  judge  on  the  settle- 

uch  case  shall  be  final  and  conclusive ;  provided  always,  that 

to  the  Lord  Chancellor  by  virtue  of  this  act  shall  be  heard 

rd  Chancellor  only,  and  not  by  any  other  judge  of  the  High 

d^hancery.'' 

^  it  is  enacted,  "That  It  shall  be  lawful  for  the  said  Court  of 

direct  any  issue  of  fact  arising  therein  to  be  tried  by  a  jmy 

of  the  judges  thereof,  or  before  a  judge  of  assize,  and  to 

to  compel  the  attendance  of  jurors  and  witnesses,  and  to 

orders  and  decrees  of  the  said  Court  of  Review,  and  to  that 

^rcise  all  the  powers  vested  for  such  purposes  in  any  of  his 

oourts  of  record  at  Westminster. 

be  it  enacted,  that  all  costs  of  suit  between  party  and 

-iJne  said  Court  of  Review,  shall  be  in  the  discretion  of  the 

shall  be  taxed  by  one  of  the  masters  of  the  High  Court  of 


more 
power' 
forcer" 
one  or 
appoir* 
seal  o  " 

alway 


be  it  enacted,  that  the  said  six  commissioners  maybe 

two  subdivision  courts,  consisting  of  three  commissioners 

<^oiart,  for  hearing  and  determining  the  matters  and  things,  and 

examinations  hereinafter  referred  thereto ;  and  all  references 

X3.ments  by  a  single  conamissioner  to  a  subdivision  court  by  vir- 

act,  shall  be  to  the  subdivision  court  to  which  he  belongs, 

said  conmiissioner,  in  case  of  the  sickness  of  some  one  or 

commissioners  of  such  subdivision  court,  or  other  sufficient 

11  think  fit  otherwise  to  direct,  and  the  subdivision  courts  may 

public  or  private  as  they  shall  see  fit,  imless  where  it  shall 

ise  provided  by  this  act,  or  by  the  rules  to  be  made  as  herein- 

-tioned.^' 

^    it  is  enacted, "  That  in  every  bankruptcy  prosecuted  in  the 
of  Bankruptcy,  it  shall  and  may  be  lawful  for  any  one  or 

e  said  six  commissioners  to  have,  perform,  and  execute  all  the 

^^-■jties,  and  authorities  by  any  act  or  acts  of  parliament  now  in 

4l  in  commissioners  of  bankrupt,  in  all  respects  as  if  they  or  any 

re  of  them  were  in  every  instance  specially  authorized  and 

for  the  purpose  by  a  separate  commission  imder  the  great 

3  United  Kingdom  of  Great  Britain  and  Ireland :  provided 

no  single  commissioner  shall  have  power  to  commit  any 

4}T  other  person  examined  before  him,  otherwise  than  to  the 

stody  of  a  messenger  or  other  officer  of  the  said  court,  to  be 

tained  in  his  custody,  and  brought  up  before  a  subdivision 

-elie  Court  of  Review,  within  three  days  after  such  commitment, 

purpose  one  of  such  courts  shall  be  forthwith  assembled,  and 

court  such  examination  shall  be  adjourned." 

-ulates  the  appointment  of  registrars  and  deputy  registrars- 

O^  attorneys  and  solicitors  of  the  superior  courts  at  Westminster 
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(P)  Principal  Provisions  of  stat.  1  &  3  W.  4. 

may  be  admitted  in  the  Court  of  Bankruptcy,  and  may  appear  and 
plead  without  counsel  in  any  proceedings,  (except  proceedings  before 
the  Court  of  Review,  and  trials  of  issues  by  juries.) 

By  §  12,  it  is  enacted,  "  That  in  every  case  where  the  Lord  Chancel- 
lor j,  by  virtue  of  any  former  act,  hath  power  to  issue  a  commission  of 
bankrupt  under  the  great  seal,  it  shall  and  may  be  lawful  for  him,  and 
also  for  the  Master  of  the  Rolls,  the  Vice-Chancellor,  and  each  of  the 
masters  of  the  Court  of  Chancery  acting  under  any  appointment  by  the 
Lord  Chancellor  to  be  given  for  that  purpose,  on  petition  made  to  the 
Lord  Chancellor  against  any  trader  having  committed  any  act  of  bank- 
ruptcy by  any  creditor  of  such  trader,  and  upon  his  filing  such  affidavit, 
and  giving  such  bond  as  is  by  law  required,  to  issue  his  fiat  under  his 
hand  in  lieu  of  such  commission,  thereby  authorizing  such  creditor  to 
prosecute  his  said  complaint  in  the  said  Court  of  Bankruptcy,  or  to  pro- 
secute the  same  elsewhere  before  such  discreet  and  proper  persons  as 
the  Lord  Chancellor,  or  as  the  Master  of  the  Rolls,  Vice-Chancellor,  or 
one  of  the  Masters  of  the  Court  of  Chancery,  acting  as  aforesaid  by 
such  fiat,  may  think  fit  to  nominate  and  appoint ;  and  that  the  persons 
so  appointed  shall  thereby  have  the  like  power  and  authority  to  all 
intents  and  purposes  as  if  they  were  assigned  and  appointed  special 
commissioners  by  virtue  6f  a  commission  under  the  great  seal. 

"  §  13.  And  be  it  enacted,  that  every  such  fiat,  prosecuted  in  the  said 
Court  of  Bankruptcy,  shall  be  filed  and  entered  of  record  in  the  said 
court,  and  shall  thenceforth  be  a  record  of  the  said  court,  and  it  shall 
thereupon  be  lawful  for  any  one  or  more  of  the  conmiissioners  thereof, 
to  proceed  thereon  in  all  respects  as  commissioners  acting  in  the  execu- 
tion of  a  commission  of  bankrupt,  save  and  except  as  such  proceedings 
may  be  altered  by  virtue  of  this  act. 

"  §  14.  And  be  it  enacted  that  the  judges  who  go  the  several  circuits 
in  England  and  Wales,  may  be  directed  by  the  Lord  Chancellor  from 
time  to  time  to  return  to  him  the  names  of  such  number  of  barristers, 
solicitors,  and  attorneys  practising  in  the  counties  to  the  said  circuits  be- 
longing, and  upon  such  persons  being  returned,  and  approved  by  the 
Lord  Chancellor,  the  fiat  or  fiats  aforesaid,  not  directed  to  the  Court  of 
Bankruptcy,  shall  be  directed  to  some  one  or  more  of  such  persons  in 
rotation,  to  act  as  commissioners  of  bankrupt,  according  to  the  districts 
or  places  for  which  such  persons  shall  be  so  returned,  and  to  no  other 
persons  than  such  as  shall  be  included  in  such  return :  provided  always, 
that  it  shall  be  lawful  for  the  Lord  Chancellor,  at  any  time,  to  remove 
any  person  from  the  lists  so  to  be  returned,  for  such  causes  as  to  him 
shall  seem  fit. 

^^§  16.  And  be  it  enacted,  that  all  the  laws  and  statutes,  rules  and  i 

orders,  now  in  force  relating  to  bankrupts,  or  to  commissioners  of  bank- 
rupt, or  to  proceedings  under  such  commissions,  or  to  the  subject-matter 
of  such  proceedings,  or  to  the  persons  concerned  therein  or  in  any  way  i 

affected  thereby,  shall  in  like  manner  extend  and  be  construed  to  ex- 
tend in  every  respect,  as  far  as  the  same  may  be  applicable  to  this  act,  j 
and  to  fiats  issued  in  pursuance  thereof,  and  to  all  proceedings  mider 
the  same,  and  to  all  the  subject-matter  of  such  proceedings,  and  to  all 
persons  concerned  therein  or  in  any  way  affected  thereby,  to  all  intents 
and  purposes  whatsoever,  as  if  every  such  fiat  were  a  commission  of 


1 

•I  • 


I 
f 


i 


BANKRUPT. 

(P)  Principal  Pravisioiu  rf  Btat  I 
ipt  iinde  I-  «he  great  seal  of  the  United  ] 
L'iand,  Sit  -s^  €3  and  except  as  may  be  other 
17.  And  l;>  «3  it  enacted,  that  if  any  tradei 
ided  to  <lI  i  spute  such  adjiidicalion,  and 
J  the  rtB's^  «j:  i^sal  thereof  to  the  said  Court 
resc'iJtccX     -v^^/'ithin  two  calendar  months  fr 

1,  if  sticl^L  trader  shall  be  then  residing 
witiii&x  tliree  calendar  months  from  t 
in  a«"»  y  r*  ^^'  "^^  Europe,  or  within  one 
jjen  i-€2^i4Lliiig  elsewhere,  or  within  sui 
aj[  allo-^^v,  {not  exceeding  one  year,t 
■esaicJ.  9  )  ^«_ich  Court  of  Review  shall  pi 
lid  P  *^  •-  i  *-  i*'" )  o''  3*  'he  option  of  the  s 
iuch  ^^<i'«jrily  for  costs  (if  the  said  com 

-jy\    si.^     l>y  '^'*^  ^'tl  court  shall  be  appi 

^^^ft.<3T-  of  fact  atfec  ting  the  validilj 

to  be  diJ-ly  iinpannclled  and  sworn  for 

lioo  o»^       siny  one  or  more  of  the  othe 

ir,W;V*    EtXitl    if  the  verdict  on  such  issue  s\ 

1  to  thc5     ^5£i.id  Court  of  Review,  within  > 

'r*  if  the       £».  djudication  of  the  conimissioi 

said  Cox-^i-J't  of  Review  on  the  petition 

rliudica-t-io**  of  the  said  commissioner  sh. 

[A  batiKrxJ-pt,  and  also  as  against  the  p 

aiiv  a&=^  '  giice  to  be  choseu  of  any  sui 

nd  as    £1  ^n-inst  all  persons  claiming  und 

^'^       in<i*jl)ted  to  the  bankrupt's  estati 

?/    narty    -v*^»s  or  was  not  a  bankrupt  at  t 

other    s*-*^*t  debt,  or  trading,  than  the  ai 

'^h^trial    i:»otwilhstanding:  providing  alw 

"^thft  Lord    Chancellor  from  the  decision 

',  upon   iaT.£»-t-'^^  of  law  or  equity,  or  on  tl 

'j*^  Pro'V'i*^^'^  always,  and  be  it  furlhe 
■  '  ,,Iit».H  have  been  tried  as  aforesaid,  i 
e  L,or  1  ^^  J-iancellor,  on  petition  to  him,  tc 
!ar  fli  •  J  1. 1  *^  '^^^^^  *"'^'*  verdict,  and  upon  i 
pon  »j<:;i^'  circumstances, to  be  submitt 
'o  or  #  --  *~  t-^^^^  another  fiat  do  issue  at 
o  y^  *C*:3 1'  rctitioning  creditor  against  th 
,(  „,  ^  \  I  and  may  be  supported  by  an 
,f      '^---:»  <- 1  *^^  ''''"'  those  given  in  evidt 

-—3,  l^  ''  ^"acted,  that  it  shall  be  1e 
•  j\i»  *^  ^-5  reversal  of  any  adjudication  o 
i  ^  ^  1 »  «  ^hall  think  fit,  to  order  that 
^  a^^^  -g_l  be  rescinded  or  annulled;  a 
^t,  sIb  — -  __^  ^1  effect  of  a  writ  of  supersedea. 
arce  r«-  *^  j  ^ng  laws  and  practice  in  bankr 
■^e  exi  ^         f:3e  it  enacted,  that  a  number  c 

2,  An*^^*_  ^jrchants,  brokers,  or  accountan 
Oeing  »^^^^ed  in  trade  in  the  cities  of  Lt 
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the  parts  adjacent,  shall  be  chosen  by  the  Lord  Chancellor  to  act  as  i 

official  assignees  in  all  bankruptcies  prosecuted  in  the  said  Court  of  \ 

Bankruptcy ;  one  of  which  said  official  assignees  shall,  in  all  cases,  be 
an  assignee  of  each  bankrupt's  estate  and  effects,  together  with  the  as- 
signee or  assignees  to  be  chosen  by  the  creditors ;  such  official  assignee 
to  give  such  security,  to  be  subject  to  such  rules,  to  be  selected  for  such 
estate,  and  to  act  in  such  manner  as  the  said  chief  and  other  judges,  with 
the  consent  of  the  Lord  Chancellor,  shall  from  time  to  time  direct :  and 
all  the  personal  estate  and  effects,  and  the  rents  and  profits  of  the  real 
estate,  and  the  proceeds  of  sale  of  all  the  estate  and  effects,  real  and  per- 
sonal, of  the  bankrupt,  shall,  in  every  case,  be  possessed  and  received 
by  such  official  assignee  alone,  save  where  it  shall  be  otherwise  directed 
by  the  said  Court  of  Bankruptcy,  or  any  judge  or  commissioner  thereof; 
and  all  stock  in  the  public  funds,  or  of  any  public  company,  and  all 
moneys,  exchequer  bills,  India  bonds,  or  other  public  securities,  and  all 
bills,  notes,  and  other  negotiable  instruments,  shall  be  forthwith  trans- 
ferred, delivered,  and  paid  by  such  official  assignee  into  the  Bank  of 
England,  to  the  credit  of  the  accountant-general  of  the  high  Court  of 
Chancery,  to  be  subject  to  such  order,  rule,  and  regulation  for  the  keep- 
ing of  the  account  of  the  said  moneys  and  other  effects,  and  for  the  pay- 
ment and  delivery  in,  investment,  and  payment,  and  delivery  out  of  the 
same,  as  the  Lord  Chancellor,  or  the  said  Court  of  Review,  or  any 
judge  of  the  said  Court  of  Bankruptcy,  if  authorized  so  to  do  by  any 
general  order  of  the  same  court,  shall  direct :  and  if  any  such  assignee 
shall  neglect  to  make  such  transfer,  delivery,  or  payment,  every  such 
assignee  shall  be  liable  to  be  charged  in  the  same  manner  as  by  the 
said  recited  act  is  provided,  in  cases  of  neglect  by  assignees  to  invest 
money  in  the  purchsise  of  exchequer  bills,  when  directed  so  to  do :  pro- 
vided always,  that  until  assignees  shall  be  chosen  by  the  creditors  of 
each  bankrupt,  such  official  assignee,  so  to  be  appointed  to  act  with  the 
assignees  so  to  be  chosen  by  the  creditors,  shall  be  enabled  to  act,  and 
shall  be  deemed  to  be,  to  all  intents  and  purposes  whatsoever,  a  sole 
assignee  of  each  bankrupt's  estate  and  effects. 

"  §  23.  Provided  always,  and  be  it  enacted,  that  nothing  herein  con- 
tained shall  extend  to  authorize  any  such  official  assignee  to  interfere 
with  the  assignees  chosen  by  the  creditors  in  the  appointment  or  removal 
of  a  solicitor  or  attorney,  or  directing  the  time  and  manner  of  effecting 
any  sale  of  the  bankrupt's  estates  and  effects. 

"  §  24.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  Lord  Chan- 
cellor, from  time  to  time  as  any  vacancy  may  occur  in  the  said  before- 
mentioned  number  of  official  assignees,  to  appoint  some  other  such 
person  as  aforesaid  to  fill  any  vacancy  so  occurring ;  and  in  case  of  the 
death  or  removal  of  any  official  assignee  who  shall  have  been  appointed 
to  act  in  any  bankruptcy,  it  shall  be  lawful  for  the  said  Court  of  Bank- 
ruptcy, subject  to  any  rules  to  be  made  by  virtue  of  this  act,  to  appoint 
another  official  assignee,  of  the  number  hereby  prescribed,  to  act  in  the 
same  bankruptcy,  in  the  place  of  the  assignee  who  shall  have  so  become 
dead  or  been  removed. 

"  §  25.  And  be  it  enacted,  that  when  any  person  hath  been  adjudged 
a  bankrupt,  all  his  personal  estate  and  effects,  present  and  future, 
which  by  the  laws  now  in  force  may  be  assigned  by  commissioners 
acting  in  the  execution  of  a  commission  against  such  bankrupt,  shall 
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(Q)  Act  of  Congress  of  19th  August,  1841. 

ely  vested  in  and  transferred  to  the  assignees  or  assignee 

ing,  by  virtue  of  their  appointment,  without  any  deed  of 

that  purpose,  as  fully  to  all  intents  and  purposes  as  if 

elfects  were  assigned  by  deed  to  such  assignees,  and  the 

xna ;  and  as  often  as  any  such  assignees  shall  die  or  be 

^d,  and  a  new  assignee  duly  appointed,  all  such  personal 

en  vested  in  such  deceased  or  removed  assignee  shall, 

li  appointment,  vest  in  the  new  assignee,  either  alone  or 

existing  assignees,  as  the  case  may  require,  without  any 

ent  for  that  purpose. 

Ydg  it  enacted,  that  where  any  person  shall  be  adjudged  a 

;iich  present  and  future  real  estate  of  such  bankrupt, 

TJnited  Kingdom  of  Great  Britam  and  Ireland,  or  in  any 

rxs,  plantations,  or  colonies  belonging  to  his  majesty,  as  by 

act  is  directed  to  be  conveyed^by  the  commissioners  to 

liall  vest  in  such  bankrupt's  assignee  or  assignees  for  the 

virtue  of  his  or  their  appointment,  without  any  deed  of 

r   that  purpose ;  and  as  often  as  any  such  assignee  or 

1    die,  or  be  lawfully  removed  or  displaced,  and  a  new  as- 

:rxees  shall  be  duly  appointed,  such  of  the  aforesaid  real 

1     remain  unsold  or  unconveyed,  shall  by  virtue  of  such 

c^st  in  the  new  assignee  or  assignees,  either  alone  or  jomtly 

x\g  assignees,  as  the  case  may  require,  without  any  con- 

o-t  purpose." 

y8(Q)  Act  of  Congress  of  19th  August,  1841. 
X  •       T'Vho  may  he  a  Bankrupt,  and  Proceedings  against  kinu 

-        It  is   ^^^^  acted,  "  That  there  be,  and  hereby  is,  established  through- 

t  th     Unit*^*^  States,  a  uniform  system  of  bankruptcy,  as  follows: — ^All 

^^       ^  xvh^''*^^^^^^^'  residing  in  any  state,  district,  or  territory  of  the  United 

sf^t^     owixx^    debts,  which  shall  not  have  been  created  in  consequence 

a  ®^  £  i^j^J^ion  as  a  public  officer,  or  as  executor,  (a)  admmistrator,  or 

^dian    o  I*    ^  r  ustee,  or  while  acting  in  any  other  fiduciary  capacity,  who 

^all    bv  r>e?t:^x^^^°'  setting  forth  to  the  best  of  his  knowledge  and  belief,  a 

list  of  hi  OxT    tlieir  creditors,  their  respective  places  of  residence,  and  the 

-to  each,  together  with  an  accurate  inventory  of  his  or  their 

-Xats,  and  credits,  of  every  name,  kind,  and  description,  and 

^iid  situation  of  each  and  every  parcel  and  portion  thereof, 

ath,  or,  if  conscientiously  scrupulous  of  taking  an  oatb,  by 

^^x^ation,  apply  to  the  proper  court,  as  hereinafter  mentioned, 

t  of  this  act,  and  therein  declare  themselves  to  be  unable  to 

ebts  and  engagements,  shall  be  deemed  bankrupts  within 

^f  this  act,  and  may  be  so  declared  accordingly  by  a  decree 

-t ;  all  persons  (b)  being  merchants,  or  using  the  trade  of 

^    (c)  all  retailers  of  merchandise,  and  all  bankers,  factors, 

underwriters,  or  maruie  insurers,  owing  debts  to  the  amount 

Jnan  two  thousand  dollars,  shall  be  liable  to  become  bank- 

-the  true  intent  and  meaning  of  this  act,  and  may,  upon  the 

ne   or  more  of  their  creditors,  (e)  to  whom  they  owe 

^^g^ounting  in  the  whole  to  not  less  than  five  hundred  dol- 

e  appropriate  court,  be  so  declared  accordingly,  in  the 
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following  cases,  to  wit :  whenever  such  person,  being  a  merchant,  or 
actually  using  the  trade  of  merchandise,  or  being  a  retailer  of  merchan- 
dise, or  being  a  banker,  factor,  broker,  underwriter,  or  marme  insurer, 
shall  depart  from  the  state,  district,  or  territory,  of  which  he  is  an  inha- 
bitant, with  intent  to  defraud  his  creditors ;  («)  or  shall  conceal  himself 
to  avoid  being  arrested ;  (k)  or  shall  willingly  or  fraudulently  procure 
himself  to  be  arrested,  (/)  or  his  goods  and  chattels,  lands  or  tenements, 
to  be  attached,  distrained,  sequestered,  or  taken  in  execution,  or  shall 
remove  his  goods,  chattels,  and  effects,  or  conceal  them  to  prevent  their 
being  levied  upon,  or  taken  in  execution,  or  by  other  process :  (m)  or 
make  any  fraudulent  c^veyance,  assignment,  sale,  gift,  or  other  transfer 
of  his  lands,  tenements,  goods,  or  chattels,  credits,  or  evidences  of 
debt :  (n)  Provided,  however.  That  any  person  so  declared  a  bankrupt, 
at  the  instance  of  a  creditor,  may,  at  his  election,  by  petition  to  such 
court  within  ten  days  after  its  decree,  be  entitled  to  a  trial  by  jury  before 
such  court,  to  ascertain  the  fact  of  such  bankruptcy ;  or  if  such  person 
shall  reside  at  a  great  distance  from  the  place  of  holding  such  court,  the 
said  judge,  in  his  discretion,  may  direct  such  trial  by  jury  to  be  had  in 
the  county  of  such  person's  residence,  in  such  manner  and  under  such 
directions  as  the  said  court  may  prescribe  and  give ;  and  all  such  decrees 
passed  by  such  court,  and  not  so  re-examined,  shall  be  deemed  final  and 
conclusive  as  to  the  subject-matter  thereof." 

(a)  The  certificate  of  a  bankrupt  is  no  bar  to  the  recovery  of  specific  property  held 
by  the  bankrupt  as  executor.  Waller  v.  Edwards,  6  Litt.  348.  (b)  A  commission  can- 
not be  supported  against  a  person  under  age,  nor  against  a  married  woman.  O'Brien  v. 
Currie,  3  C.  &  P.  283;  Ex  parte  Sydebotham,  1  Atk.  146;  Rex  v.  Cole,  1  Ld.  Raym. 
443 ;  Ex  parte  Barwis,  6  Ves.  601 ;  Bull.  N.  P.  38.  Sed  vide  Ex  parte  Watson, 
16  Ves.  265.  (c)  The  cases  as  to  what  constitutes  a  person  a  trader  within  the  meaning 
of  the  English  statutes,  have  been  well  collected  and  arranged  in  1  Leigh's  N.  P.  206,  n. 
They  are  here  transcribed.  "  There  must  be  a  buying  and  selling  for  the  purpose  of 
profit,  but  the  qttantum  of  dealing  is  immaterial ;  if  there  be  sufficient  evidence  to  sup- 
port ^e  inference  of  an  intention  to  deal  generally,  a  very  small  degree  of  actual  trading 
will  be  sufiicient.  It  will,  in  all  cases,  be  a  question  for  the  jury  to  infer  from  the  evi- 
dence whether  there  was  an  intention  to  deal  generally  or  not.  Gale  v.  Half  knight, 
3  Stark.  56,  (14  Eng.  C.  L.  162;)  Millikin  v.  Brandon,  1  C.  &  P.  380,  (11  Eng.  C. 
L.  426;)  Doe  v.  Lawrence,  2  C.  &  P.  135,  (12  Eng.  C.  L.  58 ;)  Patman  v.  Vaughan, 
1  T.  R.  572.  Thus,  if  a  man  buy  horses  to  sell  again,  with  a  view  to  profit,  he  is  liable 
to  be  a  bankrupt.  Ex  parte  Gibbs,  2  Rose,  38 ;  Wright  v.  Bird,  1  Price,  20.  But  if  he 
sell  only  such  as  he  reared  himself,  he  is  not.  lb.  So,  if  a  butcher  buy  sheep  and  cattle, 
and  kill  and  sell  them  with  a  view  to  profit,  he  is  liable  to  be  made  a  bankrupt,  Dalby 
T.  Smith,  4  Burr.  2148;  but  if  he  kiU  and  sell  only  such  as  he  reared  himself,  he  is 
not  lb.  If  a  fisherman  be  in  the  habit  of  purchasing  fish  from  others  to  sell  again, 
with  a  view  to  profit,  it  is  sufficient  trading.  Heanney  v.  Birch,  3  Camp.  233.  But  it 
is  not,  if  he  merely  sell  the  fish  he  has  caught.  lb.  Where  a  person  buys  coals  for  the 
purpose  of  again  selling  them,  it  is  a  trading.  Qooke,  48,  73.  But  not,  if  he  sells  only 
Bttch  as  he  procures  from  his  own  mines.  Port  v.  Turton,  2  Wils.  169.  Where  a 
person  owns  or  rents  a  mine,  works  it,  and  sells  the  ore  or  other  productions  of  it,  he  is 
not  on  that  account  a  trader,  subject  to  the  bankrupt  laws,  because  although  he  sells 

^et  he  does  not  buy.  Port  v.  Turton,  2  Wils.  169.  So  drawing  and  redrawing 
ills  of  exchange  and  promissory  notes^  if  there  be  a  continuation  with  a  view  to  gain  a 
profit  on  the  exchange,  is  a  trading,  Richardson  v.  Bradshaw,  1  Atk.  128;  but  a  person 
merely  drawing  bills  on  his  own  account,  and  paying  for  their  being  discounted,  with 
interest,  and  borrowing  accommodation  bills  in  exchange  for  his  own  to  the  same  amount, 
will  not  make  a  man  a  trader.  Hankey  v.  Jones,  Oowp.  745. 

^^Brickmaking, — With  regard  to  brickmaking,  the  principle  appears  to  be,  that  where 
the  business  of  brickmaking  is  carried  on  as  a  mode  of  enjoying  the  profits  of  a  real 
estate,  it  will  not  make  the  party  liable  to  the  bankrupt  laws ;  bat  where  it  is  carried 
on  substantially  and  independently  as  trade,  it  will  do  so;  and  there  is  no  difiference 


I 
\ 


4' 


800 


i".  - 


I  • 


I 


I   ' 


p-> 


I 

I 


f 

/ 


/ 


I 


BANKRUPT. 

(Q)  Act  of  Con^ss  of  19th  Augast,  1841. 

is  a  termor  or  entitled  to  the  freehold.    Thas,  if  a  man  makes  bricln 

:i,  as  a  mode  of  enjoying  the  profit  of  it,  even  though  he  makes  ihem 

liases  sand  and  fuel  or  chalk  for  the  purpose  of  burning  with  the  clay 

improving  the  bricks,  he  is  not  a  trader.  Parker  v.  Wells,  Cooke,  52, 

eely,  7  East,  442;    Paul  v.  Dowling,  3  C.  &  P.  500,  (14  Eng.  C.  L. 

.  ^63;  Ex  parte  Gallimore,  3  Rose,  424;  Ex  parte  Burgess,  2  Glyn 

he  buys  the  earth  by  the  load  or  otherwise,  and  manutaciures  it  iaio 

rpose  of  sale,  that  would  render  him  liable  to  be  a  bankrupt    Fer 

h,  in  Parker  V.  Wells,  Cooke,  58.     Therefore,  where  a  man  made 

«arth  dug  and  taken  from  the  waste,  without  the  assent  of  tlie  lord, 

mcl  to  the  lord  a  consideration  for  it,  this  was  holden  to  be  tantamount 

e  earth  as  earth,  by  license  from  the  lord ;  and  that,  consequently, 

-^.rader  within  the  meaning  of  the  bankrupt  laws.  Ex  parte  Harrison, 

But  where  a  man  entered  into  a  contract  for  the  purchase  of  land, 

e  price,  agreed  to  pay  the  vendor  4«.  for  every  thousand  bricks  which 

tured  on  the  property,  although  the  purchaser  made  bricks  with  clay 

d,  yet  he  was  not  considered  a  trader,  within  the  meaning  of  the  bank- 

€  V.  Rogers,  4  M.  &  R.  48G;  9  B.  &  C.  577,  (17  Eng.  C.  L.  449.) 

l^is  own  use  only,  manufactures  bricks  with  earth  dug  out  of  his  own 

which  he  had  bought,  though  he  should  dispose  by  sale  of  those 

does  not  want  for  his  own  use,  yet  such  a  sale  does  not  constitute  him 

e  meaning  of  the  statute.    Per  Lord  Mansfield,  in  Parker  v.  Wells, 

<:>cigh  a  man  burns  lime  with  the  design  of  selling  it,  and  which  has 

cilialk  or  limestone  quarried  on  his  own  land,  yet  such  selling  does  not 

liar.  Ex  parte  Ridge,  1  Rose,  316.   It  is  otherwise  where  these  materials 

ci    burned  into  lime  to  be  sold  afterwards.  Paul  v.  Dowling,  3C.k?. 

«.    Ii.  412.)     Should  a  person  purchase  timber  although  not  cut  down, 

of  making  profit  by  afterwards  selling  it,  he  renders  himself  subject 
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with  an  ^"^^^!^^   l^ws.  Holroyd  v.  Gwynne,  2  Taunt.  178.     But  if  a  man  sells  only  the 

to  the  °*^.  w  ^^^     has  cut  down  upon  his  own  estate,  he  is  not  within  the  statute.  \Vhere 

timber  wni    —y^^^^s  milk  for  the  purpose  of  afterwards  selling  it,  with  a  view  of  making 

a  person  pu    *   ^^^^by  a  trader  within  the  bankrupt  laws;  but  not  so  where  he  disposes 

profit,  he  18      rx^i^^  ^^  ^®  ^®  supplied  with  by  his  own  cows,  though  he  may  sometimes 

-  only  of  s^c      ^^^^^^   which  are  no  longer  in  a  condition  to  supply  milk.  Carter  v.  Dean, 

sell  *^®®®  '^V  Viere  a  man,  with  the  intention  of  making  a  profit,  buys  and  sells  again 

1  Swan.  o4-  ^^       \-t.e  may  be  made  a  bankrupt;  but  he  is  not  a  trader  where  he  merely 

cider  or  *?J^^f  ^^^  as  has  been  made  out  of  the  milk  of  his  own  cows,  or  the  cider  made 

sells  ^^f^.y^^f      l^is  own  trees;  per  Lord  Mansfield,  in  Parker  v.  Wells,  1  T.  R.  34. 

of  the  fruit  .-^^^  rchases  with  the  intention  of  selling  again,  and  thereby  making  profit, 

Where  a  ma         ^^^.^sion  of  a  daily  paper,  and  thus  exposes  himself  to  tlie  loss  of  iho» 

the  entire  **^  *^  ^s  posed  of,  he  is  a  trader  within  the  meaning  of  the  statute.  Gillinffham 

which  be  ^^l^^^^h.  236 ;  6  Taunt.  533,  (1  Eng.  C.  L.  476.)    A  person  who  keeps  livery 

^*  M  '"^'  ji      l-»'»3-!y^  large  quantities  of  hay  and  straw  and  oats,  which  he  supplies  to  the 

Btahie^s.  an/f  ^^  ^^^  stables,  and  sells  to  any  person  generally,  is  a  trader  subject  to 

_  Cannan  v.  Denew,  3  M.  &  Scott,  761 ;  10  Sing.  292,  (25  Eng.  C. 

"A  perso 
to  hia  owji 
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i  ^    not  a  trader  by  such  occasional  acts  as  a  schoolmaster  selling  books 
ol.ars  only.  Valentine  v.  Vaughan,  Peake,  76.    A  contractor  for  viciualling 
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off  the  surplusage.  Gibbons  ▼.  Thompson,  1  Vent.  270.    A  colonel  of  a 
5  ^-jt,  selling  horses  occasionally  at Tattersall's,  Exp.  Blackmore,  6Ves.  3; 
o  keeps  hounds  buying  dead  horses  vand  selling  the  skins  and  bones. 
Jarvis,  3  Brod.  &  Bing.  2,  (7  Eng.  C.  L.  322;)  6  Moore,  56.     So,  if  a 
-f^liat  he  has  bought  more  of  an  article  than  he  wants,  sell  the  residue,  it 
im  a  trader.  Bolton  v.  Sowerby,  11  East,  276. 
^Tiake  a  man  liable  to  be  a  bankrupt, '  by  buying  and  selling,  or  by  the 
f  goods  or  commodities,'  it  is  necessary  that  there  should  have  been  a 
^  of  it,  or  a  commencement  of  it,  coupled  with  an  intention  to  continue 
^ict  of  buying  and  selling  unaccompanied  with  such  intention  will  not 
43oke,  64 ;  Arch.  41. 
^Pj  t,y  of  the  business  is  no  objection  to  a  commission.  A  trader  may  become 
4:5Ugh  he  has  not  taken  out  a  license  necessary  to  legalize  his  trade. 
owles,  4  Burr.  2066;  Martin  v.  Nightingale,  11  Moore,  305,  (13  Eng:. 
a  smuggler  may  become  a  bankrupt.  Ex  parte  Meymot,  1  Atk.  169; 
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Cobb  y.  SymoBds,  1  D.  &  R.  Ill ;  5  B.  &  A.  516,  (7  Eng.  C.  h,  179.)  But  the  bank- 
rapt  buying  in  connection  with  otheis,  to  cany  on  a  system  of  fraud,  without  any  evi- 
dence of  selling  in  the  way  of  business,  is  not  a  trading  within  the  statute,  Millikin  ▼. 
Brandon,  1  C.  &  P.  380,  (11  Eng.  C.  L.  436.)  Where  a  country  attorney  hired  a  room 
in  Lowlon,  which  he  kept  four  weeks,  in  which  he  put  a  number  of  old  books,  sticking 
up  a  paper  &  the  window  in  which  his  name  was  written,  with  the  addition  of  *  book- 
seller/ a  fiat  haying  issued  against  him  by  this  description,  it  was  annulled  on  the 
ground  of  fraud.  Ex  parte  Dart,  3  D.  &  C.  543.  Although  there  be  no  eyidenoe  of 
trading  on  the  proceedings,  the  jieU  will  not  be  superseded  if  the  bankrupt  admitted  to 
the  petitioning  creditor  that  he  was  a  trader.    Ex  parte  Bailey,  3  M.  &  A.  86.** 

(a)  A  pawnbroker  is  a  broker  within  the  statute  5  Geo.  3,  c.  30,  $  39.  Rawlinson  y. 
Pearson,  5  B.  &  A.  134.  (e)The  creditors  are  either  several  creditors  or  joint  credits 
ors. — 1.  Several  creditors.  In  general  any  person  who  has  a  legal  debt  against  a  person 
subject  to  the  bankrupt  laws  may  be  a  petitioning  creditor.  A  factor  who  has  sold 
goods  to  the  debtor  in  his  own  name,  even  though  he  has  named  his  principal,  when 
the  principal  does  interfere,  may  be  a  good  petitioning  creditor,  whether  he  sold 
on  a  commission  del  credere  or  not,  for  he  might  have  su^  for  the  amount  in  his  own 
name.  Saddler  v.  Lei^h,  4  Camp.  195;  Youn^  v.  Smith,  6  Esp.  131.  A  creditor  who 
has  signed  a  composition  deed,  or  been  otherwise  privy  to  or  assenting  to  it,  may  never- 
theless be  a  petitioning  creditor.  Doe  v.  Anderson,  5  M.  &  S.  161.  Where  a  trader 
commits  an  act  of  bankruptcy  by  assiorning  his  stock  in  trade  to  A,  one  of  his  creditors, 
the  latter  cannot  be  a  petitioning  creditor  grounded  on  that  act  of  bankrupcw.  Bamford 
y.  Baron,  3  T.  R.  594 ;  Back  v.  Gooch,  4  Campb.  333 ;  Jackson  v.  Irvin,  8  Campb.  49 ; 
and  see  Marshall  v.  Bufkworth,  4  B.  &  Adolph.  508;  S.  C,  34  Eng.  C.  L.  R.  108. 
Nor  a  creditor,  who,  without  executing,  has  assented  to  the  de»d,  by  approving  of  the 
acts  done  under  it  by  the  trustees.  4  Campb.  353;  Back  v.  Gooch,  Holt,  13 ;  Hicks  v. 
Burfitt,  4  Campb.  335,  n.   An  infant  caimot  be  a  petitioning  creditor.  Ex  parte  Barrow, 

3  Yes.  554 ;  Ex  parte  Morton,  Buck,  43.  An  endorsee  of  a  note  after  the  act  of  bank- 
ruptcy, may  be  a  petitioning  creditor.   Anon.,  3  Wils.  135.   See  Rose  v.  Rowcroft, 

4  Campb.  345.  But  the  assignee  of  a  bond,  where  the  assignment  conveys  a  mere 
equity,  cannot  be  a  petitioning  creditor.  Medlicofs  case,  Str.  899;  Ex  parte  Lee,  1  P. 
W.  783.  A  husband  cannot  alone  be  a  petitioning  creditor  where  the  debt  was  due  to  the 
wife  dum  sola,  Ramsay  v.  George,  1  M.  &  S.  176;  or  if  it  was  due  to  her  as  executrix. 
3  Mont.  B.  L.  139;  Master  v.  Winter,  Davies,  393.  But  the  husband  alone  may  sue 
out  a  commission  on  a  promissory  note  made  to  his  wife  before  coverture.  Ex  parte 
Barber,  1  Glyn  &  J.  397;  Neilage  v.  Holloway,  1  B.  &  A.  318.  A  married  woman, 
although  treated  as  a  separate  trader,  is  not  a  competent  creditor  to  sue  out  a  commis- 
sion of  bankruptcy,  although  her  hrsband  has  gone  out  of  the  realm.  Matter  of  Atldn- 
son,  3  Moll.  451.  One  of  three  executors  may  be  a  good  petitioning  creditor  on  a  debt 
due  to  the  testator.  Treasurer  v.  Jones,  1  Selw.  N.  P.  365.  A  corporation  aggrrnffate 
may  be  a  petitioning  creditor.  Ex  parte  Sneyds,  1  Moll.  361. — 8.  Joint  creditors.  W  hen 
th^re  is  more  than  one  obligee,  all  must  join;  one  of  several  partners  cannot,  therefore, 
be  a  petitioning  creditor,  in  respect  of  a  partnership  debt.  Buckland  v.  Newsome, 
1  Taunt.  477;  S.  C,  1  Camp.  474^  But  a  petition  suoscribed  by  one  of  two  partners, 
in  the  name  of  himself  and  partner,  was  sufficient  leg^l  ground  for  the  issuing  of  a  com- 
mission. Pleasants  v.  Meng,  1  Dall.  389.  (^)The  debt  must  be  a  debt  at  law;  no 
equitable  debt  will  support  the  commission.  Ex  parte  Hillyard,  1  Atk.  147 ;  3  Yes. 
407 ;  Ex  parte  Lee,  1  P.  W.  783 ;  Str.  899.  It  must  be  debitum  in  presently  but  a  war- 
rant of  attorney  given  as  a  security  against  running  acceptances  is  debitum  in  presenlij 
which  will  support  a  commission.  Miles  v.  Rawlins,  4  Esp.  194.  A  debt  due  upon  an 
executory  contract  is  not  sufficient  to  found  a  commission.  Hoskins  v.  Duperoy,  9  East, 
498 ;  S.  C,  6  Esp.  55.  Therefore  a  contract  for  goods  sold  and  delivered  upon  an  agree- 
ment to  be  paid  for  by  a  present  bill,  payable  at  a  future  day,  does  not  create  a  present 
debt  on  which  to  found  a  commission.  9  East,  498;  6£!sp.  55;  mi:?  vide  Henbest  y. 
Brown,  Peake,  54.  And  a  promissoir  note,  though  in  the  form  of  a  present  debt,  given 
in  fact  as  a  security  for  a  contingent  debt  under  a  marriage  settlement,  was  holden  to  be 
an  insufficient  debt  Ex  parte  Page,  1  G.  &  J.  100.  The  petitioning  creditor's  debt 
should  be  contracted  before  the  bankrupt  ceases  to  be  a  trader ;  but  if  the  debt  be  con- 
tracted while  he  is  in  trade,  and  a  bond  be  given  for  it  afterwards,  it  is  sufficient  Dawe 
y.  Holdsworth,  Peake,  64.  The  taking  a  security  of  a  higher  nature  after  the  bank- 
ruptcy, for  a  debt  of  an  inferior  nature  contracted  before,  does  not  so  far  extinguish  the 
original  debt  as  to  prevent  the  creditor  from  suing  out  a  commission  upon  it  Ambrose 
y.  Kendon,  Stra.  1043;   Cas.  temp.  Hard.  367.    See  Butcher  v.  Easto,  1  Dougl.  993. 
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.     (Q)  Act  of  Congress  of  19th  August,  1841. 

-must  be  a  subsisting  debt  at  the  time  of  the  bankruptcy  committed.  Moss  t. 
ampb.  489.     But  upon  proof  that  the  debt  once  subsisted,  the  law  will  pre- 
ntinued  down  to  the  time  of  the  bankruptcy.  Jackson  y.  Irwin,  2  Campb.  50. 
resley  v.  Price,  2  C.  &  P.  48,  conird.    A  note  dated  after  the  passing  of  the 
Haw,  and  written  on  the  back  of  an  account,  the  last  item  of  which  was  prior 
of  the  law,  did  not  warrant  a  commission.    Joy  v.  Cossart,  1  Yeates,  50;  S. 
^   126.     When  a  bill  w^as  drawn  by  a  trader  in  favour  of  a  creditor,  and  he 
nkrupt  before  the  bill  became  due  or  was  presented  for  acceptance ;  held  to 
petitioning  creditor's  debt,  though  the  amount  was  paid  by  the  acceptor  after 
ssion  had  been  sued  out.   Ex  parte  Douthat,  4  B.  &  A.  67  ;  S.  C,  6  Eng.  C. 
»4«     When  two  persons  exchange  acceptances,  and  before  the  bills  are  ma- 
commits  an  act  of  bankruptcy,  there  is  not  such  debt  due  to  the  solvent  cre- 
111  sustain  a  commission  before  he  has  paid  his  own  acceptance.  Sarratr. 
a.unt.  200.  See  Ex  parte  Holding,  1  6.  &  J.  97.     A  verdict  for  damages  for 
not,  before  judgment,  constitute  a  sufficient  debt.  Ex  parte  Charles,  16  Yes. 
la.im  founded  on  a  decree  of  a  Court  of  Equity,  for  interest  on  a  suit  for  a  spe- 
'xnance  of  an  agreement,  is  not  a  sufficient  petitioning  creditor's  debt  Carpen- 
KTiton,  3  B.  &  A.  52.    But  a  sum  awarded  by  arbitrators  is  sufficient,  although 
een  a  bill  filed  to  set  aside  the  award.  Ex  parte  Lingood,  1  Atk.  240;  Mar- 
r,  1  Gow,  N.  P.  C.  17.     A  debt  upon  an  attorney's  bill  is  sufficient.  Ex 
,  11  Ves.  163 ;   Ex  parte  Steele,  16  Ves.  166  ;   Ex  parte  Howell,  1  Rose, 
^ee  Ex  parte  Prideaux,  1  G.  &  J.  28.     A  debt  on  an  account  will  support  a 
though  not  liquidated,  provided  the  creditor  can  swear  to  a  balance  amount- 
reauisite  sum.    Flower  v.  Herbert,  2  Ves.  327 ;  ■•erf  vide  Ex  parte  Bowea, 
o  debt  of  a  surety  i^  sufficient  to  support  a  commission  against  him.  Heylor 
^^1  m.  325.     But  a  debt  founded  on  an  illegal  consideration.  Wells  v.  Girling, 
^     -4-17 ;  a  debt  for  which  the  defendant  is  in  execution,  Bamaby's  case,  Stia. 
*      n  V.  Cunningham,  8  T.  R.  123,  overruling  Ex  parte  Burchall,  1  Atk.  141; 
^      barred  by  the  act  of  limitation,  Ex  parte  Dewdny,  15  Ves.  498;  Ex  parte 
^     Vesey,  468 ;   2  Rose,  245 ;  are  not  sufficient  petitioning  creditor's  debts. 
■^  ing  to  the  English  law,  the  debt  of  the  petitioning  creditor  must  amount,  if  it 
-x-«ditor,  or  firm,  to  100/. ;  if  to  two,  to  150/. ;  if  to  more,  to  200/.     There  a  ere- 
^^    amount  of  100/.  in  notes,  which  he  had  bought  at  lOx.  in  the  pound,  has 
^f  ciered  to  have  a  sufficient  debt.    Ex  parte  Lee,  1  P.  W.  782.     A  debt  on  a 
c^^^^S^  of  100/.,  drawn  and  issued  before  an  act  of  bankruptcy,  but  becoming 
rds,  was  considered  a  sufficient  debt,  upon  the  principle  that  the  drawer  con- 
»l>t  the  moment  the  bill  is  given;  and  the  objection  that  the  debt  for  that  sum 
^  lae^  hut  only  that  sum  minus  the  rebate  of  interest,  was  overruled  by  the 
»  ^^»nt  V.  Levett,  15  East,  213.     When  the  petitioning  creditor's  debt  did  not 
[.  OO/.  at  the  time  of  the  bankruptcy,  but  was  increased  to  more  than  100/.  by  a 
of  the  bankrupt,  due  at  the  time,  being  endorsed  to  him  before  he  petitioned 

ynission,  it  was  holden  that  this  debt  was  sufficient  to  support  the  commis- 

-  V^  i  ster  V.  Hewer,  7  T.  R.  498.     Where  a  creditor  took  a  security  which  was 

eason  of  a  prior  act  of  bankruptcy,  he  was  holden  to  be  entitled  to  sue  out  a 

upon  his  original  debt,  and  to  repudiate  his  bad  title.     Doe  v.  Anderson, 

,S ;  5  M.  &  S.  1.     See  Mann  v.  Shepherd,  6  T.  R.  79;  Ex  parte  Miller, 

Interest  accruing  before  an  act  of  bankruptcy,  cannot  be  added  to  the  prio- 

ue  on  a  bill  of  exchange,  unless  interest  be  specially  made  payable  on  the 

Isill.     Ex  parte  Greenway,  Buck,  412.     In  re  Burgess,  8  Taunt.  660;  Ga- 

^nith,  2  B.  &  A.  305;  2  Moore,  745.     (i)  Whether  the  flight  of  a  resident 

i^tate  to  his  home,  is  to  be  considered  an  act  of  bankruptcy!     Pleasants  v. 

11.  390;  Joy  v.  Cossart,  1  Yeates,  50;  2  Dall.  126.     In  England  the  cases 

(C;count  of  a  departure  from  the  realm  are  numerous.     When  at  the  moment 

^  the  trader  intends  to  delay  his  creditors  by  that  act,  the  act  of  bankruptcy 

_    5  but  if  the  intent  does' not  exist,  although  his  creditors  are  thereby  delayed, 

f^^en  considered  a  departure  within  the  meaning  of  the  statute.     Ex  parte 

Atk,  193;  Fowler  v.  Paqret,  7  T.  R.  509;  Ex  parte  Mutrie,  5  Ves.  576; 

-y  ;  Ex  parte  Osbourne,  1  V.  &  B.  177 ;  Warner  v.  Barber,  1  Holt,  N.  P.  C. 

3<iham  V.  Paterson,  4  Campb.  286 ;  1  Stark.  144.     But  when  a  trader  has 

liis  country  for  various  reasons,  and  has  thereby  in  fact  delayed  his  creditois, 

being  the  necessary  and  unavoidable  consequence  of  his  conduct,  he  has 

^ried  to  have  intended  delay.  Thus,  where  a  trader  went  away  in  consequenw 

l{:illed  his  wife,  Woodier's  case,  B.  N.  P.  39;  for  the  purpose  of  an  iilicit 
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connexion,  Raikes  t.  Poreau,  Co«6.  L.  Ill ;  Ramsbottom  v.  Lewis,  1  Campb.  379 ;  or 
to  avoid  a  criminal  prosecution,  Vernon  y.  Hankey,  Co.  B.  L.  Ill ;  the  intent  was  pre- 
sumed. See  also  as  to  a  departure  from  the  realm.  Williams  y.  Minn,  1  Taunt.  270 ; 
S.  C^  1  Campb.  15*3;  Rawson  v.  Haigh,  3  Bing.  99;  S.  C,  1  C.  &  P.  77;  Batter- 
man  Y^  Bailey,  5  T.  R.  512.  (A)  Under  the  bankrupt  law  of  1800,  a  denial  to  a  sheriff 
was  not  an  act  of  bankruptcy,  unless  he  went  to  serve  process  to  the  debtor ;  nor  was 
his  denial  of  himself  to  a  creditor  such  an  act,  if  he  did  not  thereby  prevent  the  service 
of  process.  Barnes  v.  Biliington,  1  Wash.  C.  C.  R.  29;  4  Day,  81,  n.  In  England, 
a  trader  who  secludes  himself  to  avoid  the  fair  importunity  of  his  creditors,  who  are 
thus  deprived  to  communicate  with  him,  is  said  to  6egtn  io  keep  house ;  but  in  order  to 
constitute  an  act  of  bankruptcy,  by  a  denial  to  a  creditor,  the  debtor  wusi  he  denied  with 
intent  to  defraud  or  hinder  his  creditors ;  keeping  house  with  that  intent  is  not  alone 
sufficient.  Garrett  v.  Moule,  5  T.  R.  575 ;  Jackman  v.  Nightingale,  Bull.  N.  P.  49. 
It  is  not,  however,  essential  that  the  creditor  should  actually  be  delayed.  Lloyd  y. 
Heathcote,  5  Moore,  129;  S.  C,  2  B.  &  B.  388;  Selw.  N.  P.  180;  1  B.  &  C.  55; 
10  B.  &  C.  705.  If  a  trader  direct  his  servant  to  deny  him  while  he  is  at  dinner,  or 
engaged  in  particular  business,  this  is  not  a  denial  with  an  intent  to  defraud  or  hinder 
a  creditor,  and  although  a  creditor  called  who  was  denied,  this  was  not  considered  an 
act  of  bankruptcy,  Shew  y.  Thompson,  Holt,  159 ;  nor,  in  a  similar  case,  where  the 
trader  knew  of  the  coming  of  a  particular  creditor.  Smith  v.  Currie,  3  Campb.  349. 
When  the  creditor  does  not  ask  to  see  the  debtor,  but  merely  asks  for  the  payment  of  a 
debt,  there  is  not  such  a  denial  as  to  make  it  an  act  of  bankruptcy.  Dudley  v.  Vaughan^ 
1  Campb.  271.  It  has  been  said  that  an  actual  denial  is  not  the  only  proof  of  a  pereon 
beginning  to  keep  house,  and  that  where  there  was  any  other  distinct  and  independent 
act  of  a  beginning  to  keep  house,  it  was  not  necessajry  to  follow  it  up  with  the  addi- 
tional circumstance  of  denial.  Baylev  v.  Schofield,  1  M.  &  S.  338.  The  cause  of 
denial  may  be  explained  and  shown  to  have  proceeded  not  from  an  intent  of  delay,  but 
from  the  unseasonableness  of  the  hour,  from  sickness,  or  any  other  legitimate  cause. 
Ex  parte  Preston,  1  Rose,  21 ;  Ex  parte  Hall,  1  Atk.  201 ;  Stafford  v.  Clark,  1  Car.  N. 
P.  C.  27;  3  Campb.  349;  1  Holt,  159 ;  1  Burr.  484.  See  other  cases  of  concealmenL 
Lazarus  v.  Waithman,  5  Moore,  363;  Schooling  v.  Lee,  3  Stark.  149;  Ex  parte  Barn- 
ford,  15  Ves.  451 ;  Wood  v.  Thwaites,  3  £sp.  245  ;  Jameson  v.  Earner,  1  Esp.  381 ; 
Curteis  y.  Willis,  4  D.  &  R.  224 ;  S.  C,  1  R.  &  M.  58 ;  1  C.  &  P.  211 ;  Hughes  v. 
Gillman,  2  C.  &  P.  32;  Colkett  v.  Freeman,  2  T.  R.  59.  (/)  Under  the  act  ot  1800, 
the  anest  and  imprisonment  of  the  debtor  were  both  necessary  to  constitute  an  act  of 
bankruptcy,  and  the  imprisonment  must  have  been  for  two  months  or  more.  Nelms  y. 
Fugh,  1  Murph.  149 ;  uoop.  B.  L.  153;  Green,  R.  B.  56.  The  arrest  must  be  legal. 
Duncomb  v.  Walter,  3  Lev.  57 ;  S.  C,  1  Vent  370 ;  S.  C,  T.  Raym.  479.  See  Clarke 
y.  Ray,  1  Har.  &  J.  326.  (m)  The  concealment  of  goods,  distinct  from  a  fraudulent 
conveyance  of  them,  must,  under  the  law  of  1800,  have  been  actual,  not  merely  con- 
structive, and  b^  the  bankrupt  himself,  or  by  his  procurement,  while  they  continued  to 
be,  in  his  intention,  his  own  goods,  in  order  to  constitute  an  act  of  bankruptcy.  Liver- 
more  y.  Bagley,  3  Mass.  486.  (n)  A  Yoluntary  preference  given  to  a  creditor  under 
the  bankrupt  law  of  1800,  was  not  an  act  of  bankruptcy,  though  if  given  in  contempla- 
tion and  on  the  eve  of  bankruptcy,  it  was  void.  Harrison  v.  Sterry,  5  Craneh,  301 ; 
Locke  y.  Winning,  3  Mass.  325 ;  Ogden  v.  Jackson,  1  Johns.  370 ;  Barnes  v.  Billuig- 
ton,  1  Wash.  C.  C.  R.  29.  But  when  the  security  was  obtained  by  compulsory  means, 
it  was  valid.  Phoenix  v.  Day,  5  Johns.  412;  M'Meechen  v!  Grundy,  3  Har.  &  J.  185 ; 
1  Johns.  370 :  or  when  it  was  not  obtained  in  contemplation  of  bankruptcy.  Phoenix 
y.  Assigpnees  of  Ingraham,  5  Johns.  Ch.  R.  412.  A  conveyance  in  contemplation  of 
an  act  of  bankruptcy,  to  secure  a  bond  fide  creditor,  made  before  the  bankrupt  law  went 
into  operation,  was  valid,  M'Menomy  v.  Roosevelt,  3  Johns.  446 ;  Wood  v.  O wings, 
1  Craneh,  239.  It  was  determined  that  the  term  **  conveyance**  in  the  bankrupt  law, 
meant  an  instrument  under  seal.  Livermore  v.  Bagley,  3  Mass.  487.  See  1  Adol.  & 
£1L  456;  S.  C,  28  Eng.  C.  L.  R.  124. 

2.  Cf  Preferences^  and  herein  of  the  Eights  acquired  under  the  State  Laws. 

"§  2.  All  future  payments,  securities,  conveyances,  or  transfers  of  pro- 
perty, or  agreements  made  or  given  by  any  bankrupt  in  contemplation 
of  bankruptcy,  and  for  the  purpose  of  giving  any  creditor,  endorser, 
surety,  or  other  persons  any  preference  or  priority  over  the  general  cre- 
ditors of  such  bankrupt  j  and'  all  other  payments,  securities,  convey- 
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transfers  of  property,  or  agreements  made  or  given  by  such 

in  contemplation  of  bankruptcy  (a)  to  any  person  or  persons 

not  being  a  bond  Jidt  creditor  or  purchaser  for  a  valuable 

lion,  without  notice,  shall  be  deemed  utterly  void,  and  a  fraud 

act ;  (A)  and  the  assignee  under  the  bankruptcy  shall  be  en- 

<jlaim,  sue  for,  recover,  and  receive  the  same  as  part  of  the 

-tfzhe  bankruptcy ;  (c)  and  the  person  making  such  unlawful  pre- 

iid  payments  shall  receive  no  discharge  under  the  provisk>ns 

Provided^  That  all  dealings  and  transactions  by  and  with 

rnpt,  hovA  Jide  made    and  entered   into  more    than   two 

)  before  the  petition  filed  against  him,  or  by  him,  shall  not  be 

d  or  aifected  by  this  act :  Provided^  that  the  other  party  to 

<3«alings  or  transactions  had  no  notice  of  a  prior  act  of  bank- 

•   of  the  intention  of  the  bankrupt  to  take  the  benefit  of  this 

in  case  it  shall  be  made  to  appear  to  the  court,  ia  the  course 

43oeedings  hi  bankruptcy,  that  the  bankrupt,  his  application 

X-aJintary,  has,  subsequent  to  the  first  day  of  January  last,  or  at 

-^    time,  (e)  in  contemplation  of  the  passage  of  a  bankrupt  law, 

xTfients  or  otherwise,  given  or  secured  any  preference  to  one  ere- 

^    smother,  he  shall  not  receive  a  discharge  unless  the  same  be 

by  a  majority  in  interest  of  those  of  his  creditors  who  have 

preferred :  (^)  .^nd  provided,  also.  That  nothing  in  this  act 

shall  be  construed  to  annul,  destroy,  or  impair  any  lawful 

jrriarried  women  or  minors,  or  any  liens,  mortgages,'  or  other 

<3ri  property,  real  or  personal,  which  may  be  valid  by  the  laws 

t:os  respectively,  and  which  are  not  inconsistent  widi  the  pro- 

-tlie  second  and  fifth  sections  of  this  act,"  (A) 

-^rliAt  shall  be  deemed  a  contemplaiion  cf  hankrupUy^  see  Fidger  T^han, 

_     ^  ;   S.  C,  1  Eng.  C.  L.  R.  183 ;  Morgan  t.  Brundrett,  5  B.  &  A.  229;  S. 

C:; .  L.  R.  79 ;  Atkinson  v.  Brindle,  1  Hodges,  336 ;  Gibbins  y.  Phillips, 

9  ;  Pulling  y.  Tucker,  4  B.  &  A.  382 ;  Flock  y.  Jones,  4  Bing.  20;  Pks- 

ees  of  Ingraham,  6  Johns.  427 ;  M^Menoroy  y.  Ferrers,  3  Johns.  82 ;  Hw- 

,  5  Cranch,  301 .  Ogden  y.  Jackson,  1  Johns.  373;  Assignees  of  Boll  y. 

aoDt.  109.    (6)  Vide  3  Har.  &  J.  185;  1  Johns.  370;  5  Johns.  318; 

3  Johns.  Ch.  R.  446;  M^Menomy  y.  Ferrers,  3  Johns.  71;  Sands  y. 

Jfohns.  536;  Alderson  y.  Temple,  4  Burr.  2235;  S.  C,  1  W.  Bl.  660; 

^^^as,  3  D.  &  R.  218;  Bolton  y.  Joger,  1  R.  &  M.  165;  Moyer  y.  Nias, 

;  S.  C,  1  Bing.  311 ;  Cash  y.  Young,  3  D.  &  R.  652;  S.  C,  2  B.  &  G. 

Y.  Crouch,  11  East,  256;  S.  C,  2  Campb.  166.     (e)  The  assignee,  aiii 

'^>«3rs,  are  the  persons  to  sue  for  property  fraudulently  conY^ed  by  the  bank- 

^    included  in  the  list  of  his  estate  given  in.    Edwards  y.  Uoleman,  2  B3>b, 

-ir  paid  by  a  trader  to  a  carrier  for  the  carriage  of  goods,  after  a  secret  act  of 

^  j9  not  protected,  and  the  assignees  may  recoYer  it  back  in  assumpsit  Bum^ 

^     ^  T.  U.  197.    (d)  When  the  computation  of  time  ia  to  be  from  an  act 

^  on  which  such  act  is  done  is  to  be  included ;  a  conYeyance  executed  on 

^aiary,  was  considered  good,  where  the  oomroission  issued  on  the  18th  of 

rte  Farquhar,  1  Mon.&  M*A.  7;  Cowie  y.  Harris,  M.  &  M.  141;  S.C., 

.  270.     A  fi.  fa,  was  issued  on  the  13th  of  August,  before  ten  o'clock  ia 

c^f  that  day,  goods  were  then  seized  and  sold  t»i  days  afterwards;  on  the 

t:>6r  following,  about  noon,  a  commission  issued  against  the  defendant;  the 

_;^lden  good  as  having  been  issued  two  months  before  the  commission.  God- 

^mJ^Tjr,  4  B.  &  Ad.  255 ;  S.  €.,  24  £.  C.  L.  R.  53 ;  1  Nev.  &  M.  52.    Wheis 

^^Inange  was  deHvered  by  a  bankrupt,  with  the  interest  to  transfer  the  pro* 

^^  A,  more  than  two  months  before  the  issuing  of  the  commission,  and  the 

^    to  transfer  it  was  not  made  two  months  before  the  commission,  it  was 

't.be  endorsement  had  relation  to  the  time  of  delivery.    Anon.,  1  Campb. 

M<Menomy  y.  Murray,  3  Johns.  Ch.  R.  435 ;  Wood  ▼.  Owinga,  1  CraD(sh» 
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(Q)  Act  of  Congresa  of  19th  August,  184L 

239.  (g)  The  act  of  1800  did  not  operate  on  acts,  declared  therein  to  be  acts  of  bank** 
Tuptcy,  done  before  the  first  day  of  June,  1800,  when  it  went  into  operation.  M'Me* 
nomy  v.  Murray,  3  Johns.  Ch.  R.  435.  And  a  deed  executed  before  that  day,  though 
not  acknowledj2[ed  till  after,  was  declared  to  be  yalid.  Wood  v.  Owings,  1  Cranch, 
339.  (h)  Under  the  act  of  1800,  attachments  existing  under  the  state  laws  were  dis- 
chargea  in  cases- where  the  demand  in  suit  could  be  proTed  under  the  commission.  Pay* 
son  Y.  Pay  son,  1  Mass.  390;  Fiagg  v.  Tyler,  6  Mass.  36;  Harrison  y.  Sterry,  5  Cranch, 
301. 

3.  How  the  Property  of  the  Bankrupt  ahall  he  vested  in  his  Aesignees,  and  herein  of 

Uxceptiona  in  Iboour  of  the  Bankrupt. 

"  §  3.  All  the  property  and  rights  of  property,  of  every  name  and 
nature,  and  whether  real,  personal,  or  mixed,  of  every  bankrupt,  (a) 
except  as  is  hereinafter  provided,  who  shall  by  a  decree  of  the  proper 
court  be  declared  to  be  a  bankrupt  withiu  this  act,  shall,  by  a  mere 
operation  of  law  ipso  facto,  from  the  time  of  such  decree,  be  deemed 
to  be  divested  out  of  such  bankrupt,  without  any  other  act,  assign- 
ment, or  other  conveyance,  whatsoever;  and  the  same  shall  be  vested 
by  force  of  the  same  decree,  in  such  assignee  (i)  as  from  time  to  time 
shall  be  appointed  by  the  proper  court  for  this  purpose ;  which  power 
of  appointment  and  removal  such  court  may  exercise  at  its  discretion, 
toiies  quoties;  [c)  and  the  assignee  so  appointed  shall  be  vested  with 
all  the  rights,  titles,  powers,  and  authorities  to  sell,  manage,  and  dispose 
of  the  same,  and  to  sue  for  and  defend  the  same,  subject  to  the  orders 
and  directions  of  such  court,  as  fully,  to  all  intents  and  purposes,  as  if 
the  same  were  vested  in,  or  might  be  exercised  by  such  bankrupt  before 
or  at  the  time  of  his  bankruptcy  declared  as  aforesaid ;  [d)  and  all  suits 
in  law  or  in  equity,  then  pending,  in  which  such  bankrupt  is  a  party,  (e) 
may  be  prosecuted  and  defended  by  such  assignee  to  its  final  con- 
clusion, in  the  same  way  and  with  the  same  effect,  as  they  might 
r'  have  been  by  such  bankrupt;  and  no  suit  commenced  by  or  against 

any  assignee  shall  be  abated  by  his  death  or  removal  from  office, 
but  the  same  may  be  prosecuted  or  defended  by  his  successor  in  the 
^s  same  office :  {g)  Providedf  however,  That  there  shfill  be  excepted  from 

r.  the  operation  of  the  provisions  of  this  section  the  necessary  household 

'^  and  kitchen  furniture,  and  such  other  articles  and  necessaries  of  such 

' '  bankrupt  as  the  said  assignee  shall  designate  and  set  apart,  having  refer* 

ence  in  the  amount  to  the  family,  condition,  and  circumstances  of  the 
bankrupt,  but  altogether  not  to  exceed  in  value  in  any  case  the  sum  of 
j:  three  hundred  dollars ;  and,  also,  the  wearing  apparel  of  such  bankrupt, 

and  that  of  his  wife  and  children ;  and  the  determination  of  the  assignee 
^  in  the  matter  shall,  on  exception  taken,  be  subject  to  the  final  decision 

of  said  court." 

(a)  Under  the  law  of  Pennsylvania  of  1785,  the  goods  of  another,  in  possession  of  a 

:'  bankrupt,  which  he  was  allowed  to  sell  as  his  own,  were  subject  to  the  commission,  but 

[7  not  those  which  he  sold  as  a  mere  factor.    Price  y.  Ralston,  3  Dall.  66.    Under  the 

act  of  Congress  of  1800,  a  claim  for  spoliations  by  Spain  on  the  bankrupt's  property^ 

2  did  not  pass  to  the  assignees.     Vasse  v.  Comegys,  4  W.  C.  C.  R.  570;  nor  a  legacy 

to  the  bankrupt's  wife,  dependent  on  her  surviving  another  person.     Krumbaar  v.  Burt, 

^  2  Wash.  C.  C.  R.  460.     (6)  By  the  deed  of  assignment,  the  bankrupt  divested  him* 

self  of  all  property,  and  the  same  vested  in  his  assignees.     Barstow  v.  Adams,  3  Day, 

70.    Where  a  bill  in  chancery  was  filed  by  creditors  to  set  aside  the  deeds  of  a  bank- 

^  rupt,  on  the  ground  of  fraud,  the  property  was  directed  to  be  placed  in  the  hands  of  the 

assignees,  to  be  disposed  of  according  to  the  bankrupt  laws,  and  not  in  the  hands  of  a 

master.    Sands  v.  Codwise,  4  Johns.  536.    In  the  bringing  of  actions,  the  assignees 

3  Y 
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(Q)  Act  of  Congress  of  19th  Aagnst,  1841. 

"Cfae  situation  of  the  bankrapt,  Stouffer  r,  Coleman,  1  Yeate8,399; 
sue  in  their  own  names  to  recover  what  passed  to  them  under  the 
rkin  v.  Elderkin,  1  Root,  139;  and  the  assiffnees  of  one  partaer, 
Knust  join  with  the  solvent  partner  in  a  suit  at  Taw.    Murray  v.  Mo^ 
.  60.    The  assignee  migiit  bring  an  action  against  the  sheriff  for 
ecution  in  favour  of  the  bankrupt.    Sullivan  v.  Bridges,  1  Mass. 
could  not  maintain  an  action  arising  ex  delicto^  as  a  demand  fat 
upt  on  a  sale  of  goods.  Shoemaker  v.  Keely,  1  Yeates,  245;  2  Dall. 
e  assignee  come  in  and  prosecute  a  real  action  brought  bj  the  de- 
was  declared  a  bankrupt.  ^Fales  v.  Thompson,  1  Mass.  135. 
vrt  had  not  exclusive  jurisdiction  over  the  execution  of  the  bank- 
not  remove  the  assij^nee,  nor  compel  him  to  account.    Lucas  v. 
{d)  Under  the  act  of  1800,  the  deed  of  assignment  vested  all  the 
Id  his  assignees,  leaving  no  residuary  interest  in  hint.    Barstow  v. 
And  the  assignees  stood  precisely  in  the  same  situation  of  the 
V.  Coleman,  1  Yeates,  399.     (e)  It  was  holden  that  the  assignees 
e  13th  section  of  the  bankrupt  act,  come  in  and  prosecute  a  real 
tJne  demandant  before  he  was  declared  a  bankrupt.    Pales  v.  Thomp- 
(£:)  On  the  death  of  an  assignee,  it  seems  that  the  right  of  acdon 
C3  bankrupt  vested  in  the  assignee's  executors.    Richuds  v.  Maiy- 
pany,  8  Cranch,  93 ;  sed  vide  8  Mass.  521. 
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4.  Proceedingi  againtt  (he  Bankrupt 
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bankrupt  who  shall  bond  fide  surrender  all  his  property 
roperty,  with  the  exception  before  mentioned,  for  the 
editors, and  shall  fully  comply  with  and  obey  all  the  orders 
^which  may,  from  time  to  time,  be  passed  by  the  proper 
^"urT^and  slxsi-H  otherwise  conform  to  all  the  other  requisitions  of  this 
^^t  shall  (\xri.l^^^  ^  majority  in  number  and  value  of  his  creditors,  who 
Vi^  ve  Droved    -tY^^h:  debts,  shall  file  their  written  dissent  thereto)  be  en- 
titled to  a  fi^H  <3lischarge  from  all  his  debts,(a)  to  be  decreed  and  allowed 
by  the  court 
granted  to ' 
purpose ;  s 
after  ninety 
days'  notice 
creditors 
appear  at 
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Iriich  has  declared  him  a  bankrupt,  and  a  certificate  thereof 

by  such  court  accordingly,  upon  his  petition  filed  for  such 

c]ischarge  and  certificate  not,  however,  to  be  granted  until 

s  from  the  decree  of  bankruptcy,  nor  until  after  seventy 

some  public  newspaper,  designated  by  such  court,  to  all 

liave  proved  their  debts,  and  other  persons  in  interest,  to 

xticular  time  and  place,  to  show  cause  why  such  discharge 

shall  not  be  granted ;  at  which  time  and  place  any  such 

tlner  persons  in  interest,  may  appear  and  contest  the  right 

of  the  banfe:  T"^^'P^  thereto :  Provided,  That  in  all  cases  where  the  residence 
"    -  ;or  is  known,  a  service  on  him  personally,  or  by  letter 

Inim  at  his  Iniown  usual  place  of  residence,  shall  be  pre- 
e  court,  as  in  their  discretion  shall  seem  proper,  having 
distance  at  which  the  creditor  resides  from  such  court 
xach  bankrupt  shall  be  guilty  of  any  fraud  or  wilful  con- 
is  property  or  rights  of  property,  or  shall  have  preferred  any 
xs,  contrary  to  the  provisions  of  this  act,  or  shall  wilfiilly 
to  comply  with  any  orders  or  directions  of  such  court,  or 
any  other  requisites  of  this  act,  or  shall,  in  the  proceedings 
^  admit  a  false  or  fictitious  debt  against  his  estate,  he  shall 
to  any  such  discharge  or  certificate ;  nor  shall  any  per- 
^erchant,  banker,  factor,  broker,  imderwriter,  or  marine 
jrititled  to  any  such  discharge  or  certificate,  who  shall 
-jr^pty  and  who  shall  not  have  kept  proper  books  of  account 
iSig  of  this  act ;  nor  any  person  who,  after  the  passing  of 
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(Q)  Act  of  Congress  of  19th  August,  1841. 

this  act,  shall  apply  trust  funds  t<3  his  own  use :  Provided^  That  no  dis- 
charge of  any  bankrupt  under  this  act  shall  release  or  discharge  any 
person  who  may  be  liable  for  the  same  debt  as  a  partner,  joint  con- 
tractor, endorser,  surety,  (i)  or  otherwise,  for  or  with  the  bankrupt 
And  such  bankrupt  shall  at  all  times  be  subject  to  examination,  orally, 
or  upon  written  interrogatories,  in  and  before  such  court,  or  any  com- 
mission appointed  by  the  court  therefor,  on  oath,  or,  if  conscientiously 
scrupulous  of  taking  an  oath,  upon  his  solemn  atiirmation,  in  all  matters 
relating  to  such  bankruptcy,  and  his  acts  and  doings,  and  his  property 
and  rights  of  property,  which,  in  the  judgment  of  such  court,  are 
necessary  and  proper  for  the  purposes  of  justice ;  and  if  in  any  such 
examination,  he  shall  wilfully  and  xiorruptly  answer,  or  swear,  or  affirm 
falsely,  he  shall  be  deemed  guilty  of  perjury,  and  shall  be  punishable 
therefor  in  like  manner  as  the  crime  of  perjury  is  now  punishable  by  the 
laws  of  the  United  States;  and  such  discharge  and  certificate,  when 
duly  granted,  shall,  in  all  courts  of  justice,  be  deemed  a  full  and  com- 
plete discharge  of  all  debts,  cpntiacts,  and  other  engagements  of  such 
bankrupt,  which  are  provable  under  this  act,  and  shall  be  and  may  be 
pleaded  as  a  full  and  complete  bar  to  all  suits  brought  in  any  court  of 
judicature  whatever,  and  the  same  shall  be  conclusive  evidence  of  itself 
in  favour  of  such  bankrupt,  (c)  unless  the  same  shall  be  impeached  for 
some  fraud  (rf)  or  wilful  concealment  by  him  of  his  property,  or  rights 
of  property,  as  aforesaid,  contrary  to  the  provisions  of  this  act,  on  prior 
reasonable  notice,  specifying  in  writing  such  fraud  or  concealment ;  and 
if,  in  any  case  of  bankruptcy,  a  majority,  in  number  and  value,  of  the 
creditors,  who  shall  have  proved  their  debts  at  the  time  of  the  hearing 
of  the  petition  of  the  bankrupt  for  a  discharge  as  hereinbefore  provided, 
shall  at  such  hearing  file  their  written  dissent  to  the  allowance  of  a  dis- 
charge and  certificate  to  such  bankrupt,  or  if,  upon  such  hearing,  a  dis- 
charge shall  not  be  decreed  to  him,  the  bankrupt  may  demand  a  trial 
by  jury  upon  a  proper  issue  to  be  directed  by  the  court,  at  such  time 
and  place,  and  in  such  manner  as  the  court  may  order ;  or  he  may 
appeal  from  that  decision,  at  any  time  within  ten  days  thereafter,  to  the 
Circuit  Court,  next  to  be  held  for  the  same  district,  by  simply  entering 
in  the  District  Court,  or  with  the  clerk  thereof,  upon  record,  his  prayer 
for  an  appeal.  The  appeal  shall  be  tried  at  the  first  term  of  the  Circuit 
Court  after  it  be  taken,  unless,  for  sufficient  reason,  a  continuance  be 
granted ;  and  it  may  be  heard  and  determined  by  said  court  sunmiarily, 
or  by  a  jury,  at  the  option  of  the  bankrupt ;  and  the  creditors  may  appear 
and  object  against  a  decree  of  discharge  and  the  allowance  of  the  certi- 
ficate, as  hereinbefore  provided.  And  if,  upon  a  full  hearing  of  the 
parties,  it  shall  appear  to  the  satisfaction  of  the  court,  or  the  jury  shall 
find  that  the  bankrupt  has  made  a  full  disclosure  and  surrender  of  all 
his  estate,  as  by  this  act  required,  and  has  in  all  things  conformed  to  the 
directions  thereof,  the  court  shall  make  a  decree  of  discharge,  and  grant 
a  certificate,  as  provided  in  this  act." 

{a)  The  debts  which  are  not  discharged  by  the  certificate  may  be  classed  as  follows ; 
1.  Continent  debts; '  2.  Debts  contracted  in  a  foreign  country;  3.  Debts  which  the 
bankrupt  has  made  a  new  promise  to  pay;  4.  Miscellaneoas  cases.— 1.  Contingent  MU. 
A  bound  himself  that  B  should  pay  what  C  might  recover  in  an  action  he  had  brought 
Bffainst  him,  and  for  the  payment  of  which  A  bound  himself,  his  heirs,  &c.;  afterwards 
H  obtained  his  certificate  as  a  bankrupt:  held,  that  this  did  not  discharge  the  obligation 
of  A.    By  the  express  ivords  of  the  act  the  discharge  did  not  extend  to  a  surety.    Bond 
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BANKRUPT. 

(Q)  Act  of  CongreBS  of  19th  Aagnst»  1641. 

^^Binn.  269.    B  coyenanted  to  pay  all  taxee  that  should  be  assessed  ob 

csonycyed  by  A  and  B  to  C,  in  trust  for  security  of  certain  of  their  European 

<]  to  discharge  certain  specified  encumbrances  thereon,  was  held  liable  after 

as  a  bankrupt,  on  the  covenant  to  pay  taxes  laid  from  time  to  time  on  the 

ch  C  had  paid,  because  they  could  not  be  proved  under  the  commission; 

encumbrances  which  C  had  paid  off,  and  taken  an  assignment  thereof,  B 

le.    McMenomy  y.  Murray,  3  Johns.  Ch.  R.  435;  see  Pay  son  y.  Payson, 

;    Austin  y.  Slough,  2  Yeates,  15;   Hendricks  y.  Judah,  2  Caines,  25; 

troyd,  1  W.  C.  C.  R.  13. — ^2.  D^tt  eonlreuied  in  a  foreign  country,    A 


er  the  laws  of  the  United  States  did  not  discharge  a  debtor  from  debts 
Kid  made  payable  in  a  foreign  country,  unless  the  foreign  creditor  ctme  in 
1.S  debt  under  the  commission.     3  Johns.  Ch.  R.  435;  Murray  y.  De  Rot- 
o>bns.  Ch.  R.  52.     A  discharge  under  a  foreign  bankrupt  law,  is  no  bar  to 
the  courts  of  this  country  on  a  contract  made  here.    McMillan  y.  McNeill, 
3  ;  Le  Roy  y.  Crowningshield,  2  Mason,  162 ;  Green  y.  Sanniento,  Pet  C. 
$ .  C,  3  W.  C.  C.  R..17.     But  in  Harris y.  Mandeyille,  2  Yeates,  99;  S.  C, 
it  was  holden  that  a  British  subject  who  had  been  discharged  under  the 
land,  was  thereby  protect^  in  Pennsylvania. — 3.  New  promise  to  pay.  Hie 
oes  not  protect  the  bankrupt  who  has  made  an  express  promise,  afler  his 
to  pay  the  debt;  such  a  promise  is  a  waiver  of  the  discharge ;  but  when  the 
xnade  subject  to  a  condition,  such  condition  must  be  fulfilled  before  the  pro- 
enforced.    Maxim  v.  Morse,  8  Mass.  127 ;  Kingston  v.  Wharton,  2  S.  & 
a.ta  v.  Hollinffsworth,  5  Har.  &  J.  216 ;  Roberts  v.  Morgan,  2  E^p.  C.  736; 
■^   Saunders,  2  H.  61. 116 ;  Penn  v.  Bennett,  4  Camp.  205;  Williams  v.  Dyde, 
.    ea;  Brix  v.  Braham,  8  Moore,  261,  S.  C. ;  1  Bing.  281 ;  Freeman  v.  Fen- 
r>«  544;  Alsop  v.  Brown,  1  Dougl.  192.    A  parole  promise,  however,  to  pava 
cl^l>^  which  had  been  discharged  by  a  certificate  of  bankruptcy,  was  holJen 
the  original  debt  as  a  specialty  debt.    Field's  Case,  2  Kawle,  351 ;  hot 
127;  see  Nixon  v.  Young,  2  Yeates,  156.-^.  Mscellaneous  cokm.    If  a 
_ ken  by  the  year  before  an  act  of  bankruptcy,  and  the  bankrupt  continue  in 
^.Aerwards,  tie  is  not  discharged  from  the  subsequent  rent  by  his  certificate. 
-V.  Judah,  2  Caines,  25.   A  bankrupt  who,  between  the  date  of  the  commission 
i  licate,  endorses  a  note,  is  liable  to  the  endorsee,  whether  the  note  were  made 
for  his  accommodation,  or  he  gave  value  for  it,  or,  whether  the  property  of 
in  the  assignees  or  not.    Sparhawk  v.  Broome,  6  Binn.  256.     (b)  Bond  v. 
Sinn.  269, 281.     (c)  Contioffent  debts  were  not  formerly  provable  in  Eng- 
contingency  happened,  but  mis  has  been  changed  by  statute.  See  ExpaHe 
es*  189 ;  Ex  parte  (rardon,  15  Ves.  286 ;  a  judgment  or  other  security  ^ven 
jl  jademnity,  cannot  be  proved  as  a  debt,  until  the  party  has  been  damnified; 
.  ^^ificate  is  no  discharge.     6  Johns.  Ch.  R.  266.     But  a  bond  taken  as  a  col- 
^-itj  for  advances  and  responsibilities,  is  a  legal  debt,  provable  under  the  com- 
^  the  certificate  is  a  bar.  lb.  Demands  for  damages  are  sometimes  provable, 
es  not    When  damans  are  contingent  and  uncertain,  as  in  some  cases  of 
nded  in  contract,  and  in  all  cases  of  torts,  where  both  the  right  to  damages 
amount  of  them  depend  upon  circumstances  of  which  a  jury  can  alone  pro- 
and  which  requires  a  jury  to  ascertain,  such  damages  cannot  be  proved 
4::::yixiraission.     But  in  all  cases  where  the  form  of  action  which  the  creditor 
^  to  recover,  may  be  one  in  which  he  must  claim  for  damages,  or  where  in 
«3es  he  could  have  no  other  action,  yet,  if  his  demand  is  such  as  to  admit  of 
^ted  and  ascertained  at  the  time  of  the  bankruptcy,  so  that  he  can  swear  to 
he  will  be  entitled  to  prove.    For  example,  a  demand  for  goods  sold,  or  for 
i.l)our,  without  any  agreement  as  to  the  price,  the  damages  which  the  party 
at  law  on  a  quantum  meruit  may  be  proved,  because  the  value  can  be 
i^xtained,  and  the  creditor  can  swear  to  the  amoimt    Cull.  110;  Johnson  v. 
«J  S- 167.    When  the  demand  is  of  a  mixed  nature,  and  the  creditor  may  claim 
^^es  for  the  tort,  or,  waiving  that,  demand  the  money,  the  debt  is  provable 
^^^  election  of  the  creditor;  if  he  claim  damages  for  the  tort,  he  cannot  prove 
^f  he  demand  the  money  only,  he  may.    If,  tor  example,  the  bankrupt  have 
o^>  of  the  creditor  under  an  execution,  which  was  auerwards  set  aside,  the 
laim  damages  for  the  tort,  or,  waiving  that,  demand  the  money.    If  he  elect 
cannot  prove;  if  the  last,  he  may.     Utterson  v.  Vernon,  3  1.  R.  548 ;  see 
Torton,  6  T.  R.  695.    In  Hatten  v.  Speyer,  1  Johns.  37,  where  one,  be- 
ptcy,  received  money  on  a  promise  to  put  it  out  on  bond  and  mortgage,  and 
do  80,  the  demand,  it  was  holden,  was  provable  under  (he  commission,  and 
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(Q)  Act  of  Con^88  of  l^h  August,  1841. 

'*  the  bankrapt  was  diElbharged  by  his  certificate.     The  creditor  could  not,  Aerefore,  by 

bringing  an  action  ex  delicto  for  his  default,  yary  the  defendant's  liability.  A  discharge 
under  the  act  of  1800,  did  not  discharge  the  debtor  from  debts  contracted  and  made 
payable 4n  Europe,  or  other  foreign  country,  unless  the  foreigrn  creditors  came  in  and 

-  proved  their  debts  under  the  commission.    M'Menomy  v.  Murray,  3  Johns.  Ch.  R.  345 ; 

^  or  unless  it  be  directed  in  the  law  by  express  words  or  necessary  implication.    Murray 

Y.  De  Rottenham,  6  Johns.  Ch.  R.  53.  And  a  discharge  under  a  foreign  bankrupt  law, 
is  no  bar  to  an  action  in  the  courts  of  this  country,  on  a  contract  made  here.  McMillan 
V.  M*Neill,  4  Wheat.  213 ;  Pet.  C.  C.  R.  75;  2  Mason,  162;  6  Pick.  306.  But  see 
3  Yeates,  99 ;  3  Dall.  256.  {d)  An  act  of  bankruptcy  committed  by  collusion  with  any 
creditor,  renders  ihe  commission  invalid.  Barnes  v.  Billington,  1  Wash..C.  C. 
A.  S9« 

'^  5.  How  BankmptU  Property  is  to  be  distributed* 

^'  <^  §  5.  All  creditors  coining  in  and  proving  their  debts  under  such  bank- 

ruptcy, in  the  manner  hereinafter  prescribed,  the  same  being  bond  fide 
z-  debts,  shall  be  entitled  to  share  in  the  bankrupt's  property  and  effects, 

pro  ratOy  without  any  priority  or  preference  whatsoever,  except  only  for 
'\  debts  due  by  such  bankrupt  to  the  United  States,  (a)  and  for  all  debts 

V  due  by  him  to  persons  who,  by  the  laws  of  the  United  States,  have  a 

I  preference,  in  consequence  of  having  paid  moneys  as  his  sureties,  (A) 

c  which  shall  be  first  paid  out  of  the  assets ;  and  any  person  who  shall 

^  have  performed  any  labour  as  an  operative  (c)  in  the  service  of  any 

'  ^  bankrupt,  shall  be  entitled  to  receive  the  full  amount  of  the  wages  due  to 

him  for  such  labour,  not  exceeding  twenty-five  dollars.  Provided^  That 
.  such  labour  shall  have  been  performed  within  six  months  next  before 
the  bankruptcy  of  his  employer;  and  all  creditors  whose  debts  are  not 
due  and  payable  until  a  future  day,  all  annuitants,  holders  of  bottomry 
and  respondentia  bonds,  holders  of  policies  of  insurances,  sureties, 
endorsers,  bail,  or  other  persons,  having  uncertain  or  contingent  demands 
against  such  bankrupt,  shall  be  permitted  to  come  in  and  prove  such 
debts  or  claims  under  this  act,  and  shall  have  a  right,  when  their  debts 
and  claims  become  absolute,  to  have  the  same  allowed  them ;  and  such 
annuitants  (rf)  and  holders  of  debts  payable  in  future  may  have  the  pre- 
sent value  thereof  ascertained,  under  the  direction  of  such  court,  and 
allowed  them  accordingly,  as  debts  in  presenti;  {e)  and  no  creditor 
or  other  person,  coming  in  and  proving  ms  debt  or  other  claim,  shall  be 
allowed  to  maintain  any  suit  at  law  or  in  equity  thereto,  but  shall  be 
deemed  thereby  to  have  waived  all  right  of  action  and  suit  against  such 
bankrupt ;  and  all  proceedings  already  commenced,  and  all  unsatisfied 
judgments  already  obtained  thereon,  shall  be  deemed  to  be  surrendered 
thereby ;  and  in  all  cases  where  there  are  mutual  debts  or  mutual  ere-  » 
dits(^)  between  the  parties,  the  balance  only  shall  be  deemed  the  true 
debt  or  claim  between  them,  and  the  residue  shall  be  deemed  adjusted 
by  the>set-off;(A)  all  such  proof  of  debts  shall  be  made  before  the  court 
decreeing  the  bankruptcy,  or  before  some  commissioner  appointed  by 
the  court  for  that  purpose ;  (/)  but  such  court  shall  have  full  power  to 
set  aside  and  disallow  any  debt,  upon  proof  that  such  debt  is  founded 
in  firaud,  imposition,  Ulegsdity,  of  mistake ;  {k)  and  corporations  to  whpm 
any  debts  are  due  may  make  proof  thereof  by  their  president,  cashier, 
treasurer,  or  other  officer,  who  may  be  specially  appointed  for  that  pur- 
pose;  (/)  and  in  appointing  commissioners  to  receive  proof  of  debts,  and 
perform  other  duties^  under  the  provisions  of  this  act,  the  said  court 
Vol.  L— 103  3  y  2 
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(Q)  Act  of  Congress  of  19th  August,  1841. 

shall  appoint  such  persons  as  have  then-  residence  in  the  county  in  which 
the  bankrupt  lives." 

(a)  Under  the  act  of  1800,  the  United  States  were  entitled  to  a  preference,  thoi^h  the 
debt  had  been  contracted  by  a  foreigner  in  a  foreign  country.     Harrison  y.  Steny, 
5  Cranch,  289.    And,  under  that  act,  the  property  and  person  of  the  bankrupt  were 
liable  to  the  United  States,  notwithstanding  his  certificate.  U.  S.  y.  Kingt  Wallace,  13. 
(6)  A  surety  in  a  custom-house  bond,  who  paid  the  debt  before  the  principal  became  a 
bankrupt,  was,  by  the  act  of  1800,  entitled  to  a  preference  out  of  the  bankrupt's  estate, 
bur  could  not  sue  the  bankrupt,  his  certifibate  being  a  bar.    Reed  y.  Emory,  1  S.  &  R. 
339 ;  see  Pollock  v.  Pratt,  3  Wash.  C.  C.  R.  490.     (c)  See  1  Swift's  Syst.  218 ;  6  Bino. 
167 ;  3  S.  & R.  351.  {d) Bonds  to  secure  annuities;  to  trustees;  to  secure  proYision  for 
a  wife ;  to  replace  stock  by  a  certain  day,  are  proYable  under  the  commission  as  legal 
debts.    RooseYelt  y.  Marks,  6  Johns.  Ch.  R.  266;  see  Ripley  y.  Woods,  2  Sim.  165; 
Johnson  y.  Compton,  4  Sim.  37.    (e)  See  McMenomy  y.  Murray,  3  Johns.  Ch.  R.  435; 
Roosevelt  y.  Marks,  6  Johns.  Ch.  R.  266.     (g)  There  is  a  distinction  between  mulual 
debts  and  mutual  eredita,  the  former  term  being  more  limited  than  the  latter  in  its  signi- 
fication.   Where  a  person  was  indebted  to  the  bankrupt  a  sum  payable  at  a  future  day, 
and  the  bankrupt  owed  him  a  smaller  sum  which  was  then  due;  this,  though  .in  strict, 
ness  not  a  mutual  debt,  was  holden  to  be  a  mutual  credit.    Ex  parte  Prescott,  1  Atk. 
230;  Ex  parte  Deeze,  1  Atk.  228;  Atkinson  y.  Elliott,  7  T.  R.  378;  Mont,  on  Setoff, 
48 ;  Key  y.  Flint,  8  Taunt  22.    A  mutual  credit  may  be  constituted  sYen  without  tbe 
knowledge  of  the  parties ;  as,  when  a  bill  of  exchange  accept^  by  A  got  into  the  bands 
of  B,  and  B*  bought  goods  of  A,  it  was  holden  that  there  was  a  mutual  credit  between 
A  and  B,  although  A  did  not  know  that  the  bill  was  in  B's  hands.     Hankey  y.  Smitb, 
3  T.  R.  507,  n.     Again,  A  lent  his  acceptance  to  B,  the  bankrupt,  on  a  bill  which  did 
not  become  due  till  after  the  act  of  bankruptcy,  and  was  then  outstanding  in  the  hands 
of  third  persons,  A  paid  the  amount  after  a  commission  issued,  and  before  an  action 
brought  by  the  assignees ;  it  was  holden  that  he  was  entitled  to  set  it  off  under  the  woids 
mutual  credit.    Smith  y.  Hodson,  4  T.  R.  211 ;  and  see  Marks  y.  Barker,  1  Wash.  C. 
C.R.178;  jEz  parte  Boyle,  Co.  B.L.  542;  J5x;}arte  Wagstaff,  13  Ves.  65;  lHolt,N. 
P.  408.    (A)  Under  the  act  of  1800,  the  endoreer  of  a  bill  of  exchange  protested  before 
the  drawer's  bankruptcy,  and  paid  afterwards,  might  set  it  off  against  a  demand  of  the 
assignee.    Marks  y.  Barker,  1  Wash.  C.  C.  R.  178.    The  holder  of  a  note  made  before, 
but  assigned  after  a  commission  of  bankruptcy  asainst  the  maker,  might  be  proved 
under  the  commission,  but  the  holder  must  have  allowed  all  setroffs  which  could  have 
been  made  against  the  assignor,  though  the  note  was  made  payable  **  without  defalca- 
tion.*'   Humphreys  y.  Blight,  4  Dall.  370;  1  Wash.  C.  C.  44;  see  Eden,  Bankr.  L.  C. 
12 ;  Ogden  y.  Cowley,  2  Johns.  274 ;  Murray  y.  Riggs,  15  Johns.  571 ;   Tuckers  r. 
Oxley,  5  Cranch,  34 ;  Brown  y.  Cuming,  2  Caines,  33 ;   Murray  y.  Riggs,  15  Johns. 
571.    (i)  A  creditor  ought  not  to  act  as  commissioner,  unless  he  release  his  debt.    Ex 
parte  Prosser,  2  Rose,  370 ;  and  the  same  person  cannot  be  solicitor  and  commissioDer 
under  the  same  commission.    JSor  parte  Ward,  Sel.  Ca.  Ch.  46.    Commissioneis  have 
an  equitable  as  well  as  a  legal  jurisdiction,  1  Atk.  75,  and  sometimes  have  been  called 
a  court.    5  T.  R.  209 ;  4  Inst.  277.    Tbe  court  will,  prima  fade^  presume  that  tbe  com- 
missionere  have  acted  properly.     Ex  parte  Husband,  1  G.  &  J.  108.     (A)  In  England 
no  demand  upon  a  usurious  contract  is  provable.    Ex  parte  Thompson,  1  Atk.  125 ;  £r 
parte  Skip,  2  Ves.  489;  Ex  parte  Bangley,  1  Rose,  168.    But  the  law  on  this  sobjeet 
has  been  altered  in  that  country  in  respect  of  bills  of  exchange,  by  the  58  G.  3,  c  93. 
If  a  borrower  on  usurious  interest  afterwards  give  a  security  for  the  sum  really  advanced 
and  leffal  interest,  such  security  is  valid.    Barnes  y.  Hedley,  2  Taunt.  184 ;  Wricht  v. 
Wheekr,  1  Campb.  167,  n.    When  the  consideration  is  partly  legal  and  partly  illegal, 
the  security  is  Yoid ;  yet,  that  part  of  the  debt  which  is  upon  good  consideration  may  be 
proved.     Ex  parte  Mather,  3  Yes.  373;  Ex  parte  Bulmer,  13  Ves.  314.     (/)  Bodies 
corporate  and  public  companies  may  proYe  by  an  agent,  and  it  is  not  requisite,  as 
formerly,  that  he  should  produce  his  appointment  under  seal.    Ex  parte  Bans  of  Eng^ 
land,  18  Yes.  228;   Ex  parte  Bank  of  England,  1  Swans.  10;  Wils.  Ch.  R.  295; 
1  Rose,  42. 

6.  Juriadidion  of  the  Diitrid  Court  of  the  VhUed  States^  and  Proeeedingo  therein, 

"§'6.  The  District  Court  in  every  district  shall  have  Jurisdiction  in  all 
matters  and  proceedings  in  bankruptcy  arising  under  this  act  and*  any 
other  act  which  may  hereafter  be  passed  on  the  subject  of  bankruptcy: 
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(Q)  Act  of  Coogress  of  19th  August,  184f. 

the  said  jurisdiction  to  be  exercised  summarily,  in  the  nature  of  sum- 
mary  proceedings  in  equity ;  and  for  this  purpose  the  said  District  Court 
shall  be  deemed  always  open.     And  the  district  judge  may  adjourn  any 
a.  point  or  question  arising  in  any  case  in  bankruptcy  into  the  Circuit 

■  -  Court  for  the  district,  in  bis  discretion,  to  be  there  heard  and  determined; 

7  and  for  this  purpose  the  Circuit  Court  of  such  district  shall  also  be 

deemed  always  open.   And  the  jurisdiction  hereby  conferred  on  the  Dis- 
■Z  trict  Court,  shall  extend  to  all  cases  and  controversies  in  bankruptcy 

A.  arising  between  the  bankrupt  and  any  creditor  or  creditors  who  shall 

claim  any  debt  or  demand  under  the  bankruptcy;  to  all  cases  and  con- 
troversies between  such  creditor  or  creditors  and  the  assignee  of  the 
estate,  whether  in  office  or  removed ;  to  all  cases  and  controversies  be- 
tween such  assignee  and  the  bankrupt,  and  to  all  acts,  matters,  and 
things  to  be  done  imder  and  in  virtue  of  the  bankruptcy,  until  the  final 
distribution  and  settlement  of  the  estate  of  the  bankrupt  and  the  close 
of  the  proceedings  in  bankruptcy.  And  the  said  courts  shall  havo  full 
authority  and  jurisdiction  to  compel  obedience  to  all  orders  and  decrees 
passed  by  them  in  bankruptcy,  by  process  of  contempt  and  other 
remedial  process,  to  the  same  extent  the  Circuit  Courts  may  now  do  in 
any  suit  pending  therein  in  equity.  And  it  shall  be  the  duty  of  the  Dis-  , 
trict  Court  in  each  district,  from  time  to  time,  to  prescribe  suitable  rules 
and  regulations,  and  forms  of  proceedings  in  all  matters  of  bankruptcy ; 
which  rules,  regulations,  and  forms  shall  be  subject  to  be  altered,  added 
to,  revised,  or  annulled,  by  the  Circuit  Court  of  the  same  district,  and 
other  rules,  and  regulations,  and  forms  substituted  therefor ;  and  in  all 
such  rules,  regulations,  and  forms,  it  shall  be  the  duty  of  the  said  courts 
to  make  them  as  simple  and  brief  as  practicable,  to  the  end  to  avoid  all 
unnecessary  expenses,  and  to  facilitate  the  use  thereof  by  the  public  at 
large.  And  the  said  courts  shall,  from  time  to  time,  prescribe  a  tariff  or 
table  of  fees  and  charges,  to  be  taxed  by  the  officers  of  the  court  or  other 
^'  persons  for  services  under  this  act,  or  any  other  on  the  subject  of  bank- 

'<  ruptcy ;  which  fees  shall  be  as  low  as  practicable,  with  reference  to  the 

nature  and  character  of  such  services.*' 
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7.  Proceedttig»  in  Ca»e»  cf  voluntary  Bankruptcy, 


^^§  7.  All  petitions  by  any  bankrupt  for  the  benefit  of  this  act,  and  all 
petitions  by  a  creditor  against  any  bankrupt  under  this  act,  and  all  pro- 
ceedings in  the  case  to  the  close  (a)  thereof,  shall  be  had  in  the  District 
Court  within  and  for  the  district  in  which  the  person  supposed  to  be  a 
bankrupt  shall  reside,  or  have  his  place  of  business,  ut  the  time  when 
such  petition  is  filed,  except  where  otherwise  provided  in  this  act  And 
upon  every  such  petition,  notice  thereof  shall  be  published  in  one  or 
more  public  newspapers  printed  in  such  district,  to  be  designated  by 
such  court,  at  least  twenty  days  before  the  hearing  thereof;  and  all  per- 
sons interested  may  appear  at  the  time  and  place  where  the  hearing  is 
fj  thus  to  be  had,  and  show  cause,  if  any  they  have,  why  the  prayer  of 

the  said  petitioner  should  not  be  granted ;  all  evidence  by  witnesses  to 
be  used  in  all  hearings  before  such  court  shall  be  imder  oath,  or  solemn 
affirmation,  when  the  party  is  conscientiously  scrupulous  of  tajdng  an 
oath,  and  may  be  oral  or  by  deposition  taken  before  such  court,  or  be- 
fore any  commissioner  appointed  by  such  court,  or  before  any  disin- 
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BANKRUPT. 

(Q)  Act  of  Congreas  of  19th  Aapist,  1841* 

judge  of  the  state  in  which  the  deposition  is  taken ;  ani 

ciebts  or  other  claims,  by  creditors  entitled  to  prove  the 

act,  shall  be  under  oath  or  solemn  affirmation  as  aforesaii, 

<30urt  or  commissioner  appointed  thereby,  or  before  some 

state  judge  of  the  state  where  the  creditors  Uve,  in  such 

be  prescribed  by  the  rules  and  regulations  hereinbefore 

be  made  and  established  by  the  courts  having  jurisdiction 

.    But  all  such  proofs  of  debts  and  other  claims  shall  be 

station  in  the  proper  court  having  jurisdiction  over  the 

the  particular  case  in  bankruptcy ;  and  as  well  the  as- 

czreditor,  shall  have  a  right  to  a  trial  by  jury,  upon  an  issue 

by  such  court,  to  ascertain  the  validity  and  amount  of 

other  claims ;  and  the  result  therein,  unless  a  new  trial 

t;ed,  if  in  favour  of  the  claims,  shall  be  evidence  of  the 

mount  of  such  debts  or  other  claims.    And  if  any  person 

Inall  falsely  and  corruptly  answer,  swear,  or  affirm,  in  any 

trial  of  any  matter,  or  in  any  proceeding  in  such  court  in 

before  any  commissioner,  he  and  they  shall  be  deemed 

xjury,  and  punishable  therefor  in  the  manner  and  to  the 

c5Led  by  law  for  other  cases.'' 

lien  proceedings  siiall  be  considered  finielied,  see  Rugan  v.  West, 


6.  Jwrisdietion  tf  the  drcuii  Courts  in  v^at  Outt. 

Circuit  Court  within  and  for  the  district  where  the  decree 

-y  is  passed,  shall  have  concurrent  jiuisdiction  with  the  Dis- 

*  the  same  district  of  all  suits  at  law  and  in  equity  which 

11  be  brought  by  any  assignee  of  the  bankrupt  against  any 

arsons  claiming  an  adverse  interest,  or  by  such  person 

assignee,  touching  any  property  or  rights  of  property  of 

t,  transferable  to,  or  vested  in  such  assignee ;  and  no  suit 

equity  shall,  in  any  case,  be  maintainable  by  or  against 

y  or  by  or  against  any  person  claiming  an  adverse  interest, 

property  and  rights  of  property  aforesaid,  in  any  court 

ixnless  the  same  shall  be  brought  within  two  years  after  the 

nd  decree  of  bankruptcy,  or  after  the  cause  of  suit  shall 

rued. 

u  How  Property  and  Jlstett  -of  Banknxfi  to  he  diapoeed  of. 

^;ales,  transfers,  and  other  conveyances  of  the  assignee,  of 
property  and  rights  of  property,  shall  be  made  at  such 
.  such  manner  as  shall  be  ordered  and  appointed  by  the 
_  jruptcy ;  and  all  assets  received  by  the  assignee  in  money 
^ixty  days  afterwards,  be  paid  into  the  court,  subject  to  its 
its  future  safe  keeping  and  disposition ;  and  the  court 
£  such  assignee  a  bond,  with  at  least  two  sureties,  in  such 
deem  proper,  conditioned  for  the  due  and  faithful  dis- 
jj^is  duties,  and  his  compliance  with  the  orders  and  direc- 
-gjixt :  which  bond  shall  be  taken  in  the  name  of  the  United 
11,  if  there  be  any  breach  theieof,  be  sued  and  suable, 
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(Q)  Act  of  Congrreas  of  19lh  August,  1841. 

under  the  order  of  such  court,  for  the  benefit  of  the  creditors  and  other 
persons  in  interest" 

10.  Of  JDividendi. 

^^  §  10.  In  order  to  insure  a  speedy  settlement  and  close  of  the  proceed- 
ings in  each  case  in  bankruptcy,  it  shall  be  the  duty  of  the  court  to 
order  and  direct  a  collection  of  the  assets,  and  a  reduction  of  the  same 
to  money,  and  a  distribution  thereof  at  as  early  periods  as  practicable, 
consistently  with  a  due  regard  to  the  interests  of  the  creditors ;  and  a 
dividend  and  distribution  of  such  assets  as  shall  be  collected  and  reduced 
to  money,  or  so  much  thereof  as  ckn  be  safely  disposed  of,  consist^ 
ently  with  the  rights  and  interests  of  third  persons  having  adverse 
claims  thereto,  shall  bo  made  among  the  creditors  who  have  proved 
their  debts,  as  often  as  once  in  six  months  from  the  time  of  the  decree 
declaring  the  bankruptcy ;  (a)  notice  of  such  dividends  and  distribution 
to  be  given  in  some  newspaper  or  newspapers  in  the  district,  designkted 
by  the  court,  ten  days  at  least  before  the  order  therefor  is  passed ;  and 
the  pendency  of  any  suit  at  law  or  in  equity,  by  or  against  such  third 
persons,  shall  not  postpone  such  division  and  distribution,  except  so  far 
as  the  assets  may  be  necessary  to  satisfy  the  same ;  and  all  the  proceed- 
ings in  bankruptcy  in  each  case  shall,  if  practicable,  be  finally  adjusted, 
settled,  and  brought  to  a  close  by  the  court,  within  two  years  after  the 
decree  declaring  the  bankruptcy.  And  where  any  creditor  shall  not 
have  proved  his  debt  imtil  a  dividend  or  distribution  shall  have  been 
made  and  declared,  he  shall  be  entitled  to  be  paid  the  same  amount, 
pro  ratttj  out  of  the  remaining  dividends  or  distributions  thereafter 
made,  as  the  other  creditors  have  already  received,  before  the  latter  shall 
be  entitled  to  any  portion  thereof 

{a)  Where  the  commissioners  allowed  a  claim,  under  the  act  of  1800,  and  declared  a 
dividend  in  favoar  of  a  particular  creditor,  the  court  had  no  power  to  deprive  him  of  it. 
Selfridge  v.  Gill,  4  Mass.  95.  Where  a  joint  debt  was  proved  under  a  separate  com- 
mission, a  full  dividend  might  be  received.  The  creditor  could  be  restrained  from  re- 
ceiving his  dividend  onlj  by  proceeding  in  equity.    Tucker  v.  Oxley,  5  Cranch,  34. 

11.  Power  of  ike  Jinignen  to  redeem  Pledgee  and  eompownd  DebU. 

"§  11.  The  assignee  shall  have  full  authority,  by  and  under  the 
direction  of  the  proper  court  in  bankruptcy,  to  redeem  and  discharge 
any  mortgage  or  other  pledge,  (A)  or  deposite,  or  lien  upon  any  pro- 
perty, real  or  personal,  whether  payable  in  presenti  or  at  a  future  day, 
and  to  tender  a  due  performance  of  the  conditions  thereof.  And  such 
assignee  shall  also  have  authority,  by  and  under  the  order  and  direction 
of  the  proper  court  in  bankruptcy,  to  compound  any  debts  or  other 
claims  or  securities,  due  or  belonging  to  the  estate  of  the  bankrupt ;  but 
no  such  order  or  direction  shall  be  made  until  notice  of  the  application 
is  given  in  some  public  newspaper  in  the  district,  to  be  designated  by 
the  court,  ten  days  at  least  before  the  hearing,  so  that  all  creditors  and 
other  persons  in  interest  may  appear  and  show  cause,  if  any  they  have, 
at  the  hearing,  why  the  order  or  direction  should  not  be  passed." 

(b)  A,  as  agent  of  Bt  s^nd  to  secure  a  debt  due  to  him,  took  from  the  debtor  a  mort- 
gage of  real  estate  in  his  own  name,  and  then  obtained  a  release  of  the  equity  of  re- 
demption. A  retained  the  title-deeds,  and  B  received  the  rents  and  profits.  Afterwards 
A  lent  bis  notes  to  B,  and  when  due  took  them  up,  and  shortly  anerwards  B  was  de- 
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•L     li 

13.  Q^  a  teond  Bankraplcy, 

,?    *-  ^ .   If  any  person  who  shall  have  been  discharged  under  this  ; 

^* ,     ^"Cterward  become  bankrupt,  he  shall  not  again  be  entitled  t( 

ffi^^*^*^  under  this  act,  unless  his  estate  shall  produce  (after  all  char^ 

^J^^^^^Tit  to  pay  every  creditor  seventy-five  per  cent  on  the  amount 

the  Q.et>t  which  shall  have  been  allowed  to  each  creditor." 


13.  Proeeidingt  lo  be  Maaar  of  Seeord,  and  Fiet  tf  Clerk  and  Qtmrn 

**  §  13.  The  proceedings  in  all  cases  of  bankruptcy  shall  be  deem 

matters  of  record ;  but  the  same  shall  not  be  required  to  be  recorded 

large,  but  shall  be  carefully  filed,  kept,  and  numbered  in  the  office 

tVie   court,  and  a  docket  only,  or  short  memorandum  thereof,  with  1 

numbers,  kept  in  a  book  by  the  clerk  of  the  court ;  and  the  clerk  of  t 

court,  for  affixing  his  name  and  the  seal  of  the  court  to  any  form, 

certifying  a  copy  thereof,  when  required  thereto,  shall  be  entitled  to 

ceive  as  compensation,  the  sum  of  twenty-five  cents,  and  no  mo 

And  no  officer  of  tiie  court,  or  commissioner,  shall  be  allowed  by  t 

court  more  than  one  dollar  for  taking  the  proof  of  any  debt  or  otl 

claim  of  any  creditor  or  other  person  against  the  estate  of  the  bankru 

but  he  may  be  allowed,  in  addition,  his  actual  travel  expenses  for  tl 

purpose." 

14.  Of  Baitirupt  Partner*. 

"5  14.  Wliere  two  or  mote  persons,  who  are  partners  in  trade,  becoi 
insolvent,  an  order  may  be  made  in  the  manner  provided  in  this  a 
either  on  the  petition  of  such  partners,  or  any  one  of  them,  or  on  t 
petition  of  any  creditor  of  the  partners;  upon  which  order  all  the  jo 
stock  and  property  of  the  company,  and  also  all  the  separate  estate 
each  of  the  partners,(c)  shall  be  taken,  excepting  such  parts  thereof 
are  herein  excepled ;  and  all  the  creditors  of  the  company,  and  the  se[ 
rate  creditors  of  each  partner,  shall  be  allowed  to  prove  their  respecti 
debts ;  and  the  assignees  shall  also  keep  separate  accounts  of  the  joi 
stock  or  property  of  the  company,  and  of  the  separate  estate  of  ea 
member  thereof;  and  after  deducting  out  the  whole  amotmt  receiv 
by  such  assignees,  the  whole  of  the  expenses  and  disbursements  paid  1 
them,  the  net  proceeds  of  the  joint  stock  shall  be  appropriated  to  pi 
the  creditors  of  the  company,  (6)  and  the  net  proceeds  of  the  separe 
estate  of  each  partner  shall  be  appropriated  to  pay  his  separate  a 
ditors ;  (c)  and  if  there  shall  be  any  balance  of  the  separate  estate  of  ai 
partner,  after  the  payment  of  his  separate  debts,  such  balance  shall 
added  to  the  joint  stock,  for  the  payment  of  the  joint  creditors;  and 
there  shall  be  any  balance  of  the  joint  stock,  after  payment  of  the  joi 
debts,  such  balance  shall  be  divided  and  appropriated  to  and  amoi 
the  separate  estates  of  the  several  partners,  according  to  their  respecti 
rights  and  interests  therein,  and  as  it  would  have  been  if  the  partnersh 
had  been  dissolved  without  any  bankruptcy ;  and  the  sum  so  approp 
tUed  to  the  separate  estate  of  each  partner  shall  be  applied  to  the  pa 
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ment  of  his  separate  debts ;  and  the  certificate  of  discharge  shall  be 
granted  or  refused  to  each  partner,  as  the  same  would  or  ought  to  be  if 
the  proceedings  had  been  against  him  alone  under  this  act ;  and  in  all 
other  respects  the  proceedings  against  partners  shall  be  conducted  in  the 
like  manner  as  if  they  had  been  commenced  and  prosecuted  against  one 
person  alone." 

(a)  Under  a  separate  comnftssion  affainst  one  of  sereral  partners,  only  his  private 
property  and  the  interest  he  has  in  the  mnds  of  the  company,  pass  to  his  assignees.  Har- 
rison y.  Sterry,  5  Cranch,  389, 303.  (6)  Cases  are  numerous  where  in  point  of  form  the 
debt  appears  to  be  a  partnership  debt,  yet,  in  fact,  it  is  only  the  debt  or  one  of  the  part^ 
ners.  As,  when  one  partner  gives  the  note  or  engagement  of  the  firm  to  settle  an  antece- 
dent debt  of  his  own,  without  the  consent  of  his  partner.  In  general,  the  act  of  one 
partner,  made  with  reference  to  the  business  transacted  by  the  firm,  will  bind  all  the 
partners,  although  it  be  out  of  the  regular  course  of  trade,  and  be  contrary  to  an  express 
arrangement  among  themselves,  because  it  is  within  the  scope  of  his  author!^.  Sandi- 
lands  V.  Marsh,  3  B.  &  A.  673.  But  as  the  authority  of  one  partner  to  bind  his  co-part- 
ner is  only  an  implied  authority,  it  may  be  rebutted  by  express  previous  notice.  Lord 
Galway  v.  Matbew,  1  Campb.  403 ;  10  East,  364.  Where  it  is  manifest  to  the  person 
advancmg  the  money  that  it  is  upon  the  separate  account,  and  so  that  it  is  against  good 
faith  that  the  partner  should  pleage  the  partnership,  the  person  dealing  with  him  is  re- 
quired to  show  he  had  authority  to  bind  the  partnership,  in  that  case ;  but  when  the 
Partners  are  privy  and  silent,  permitting  him  to  go  on  without  notice,  subsequent  appn^ 
ation  is  considered  equivalent  to  previous  consent.  Ex  parte  Bonbonus,  8  Yes.  541 ; 
Ex  parte  Agace,  3  Cox,  313 ;  Shirreff  v.  Wilks,  1  East,  48 ;  Swan  v.  Steely,  7  East, 
210 ;  Ridley  v.  Taylor,  13  East,  175.  (c)  When,  upon  a  dissolution,  one  of  two  partners 
is  to  become  the  sole  owner  of  the  joint  stock,  and  he  amrees  to  pay  the  joint  debts, 
although  such  joint  stock  becomes  actually  converted  into  his  separate  estate,  yet  unless 
the  jomt  creditors  have  previously  to  the  bankruptcy  accepted  the  continuin|r  partner  as 
their  sole  debtor,  they  cannot  prove  against  the  separate  estate  of  the  continuing  partner. 
Ex  parte  Freeman,  Buck,  471 ;  Ex  parte  Fry,  1  G.  &  J.  96.  On  the  other  hand,  where 
A  entered  into  partnership  with  B,  brought  his  stock  in  trade  mto  the  partnership,  and 
by  the  articles  of  partnership  it  was  agreed,  that  the  joint  trade  should  pay  the  creditors 
of  A  named  in  a  schedule,  it  was  holden  that  such  creditors  did  not,  by  the  articles, 
become  joint  creditors.  Ex  parte  Williams,  Buck,  13. 

15.  Effect  rf  Deeds  of  JasigneeB. 

"  §  15.  A  copy  of  any  decree  of  bankruptcy,  and  the  appointment  of 
assignees,  as  directed  by  the  third  section  of  this  act,  shall  be  recited  in 
every  deed  of  lands  belonging  to  the  bankrupt,  sold  and  conveyed  by 
any  assignees  under  and  by  virtue  of  this  act,  and  that  such  recital, 
together  with  a  certified  copy  of  such  order,  shall  be  full  and  com- 
plete evidence  both  of  the  bankruptcy  and  assignment  therein  recited, 
and  supersede  the  necessity  of  any  other  proof  of  such  bankruptcy 
and  assignment  to  validate  the  said  deed ;  (a)  and  all  deeds  contain- 
ing such  recital,  and  supported  by  such  proof,  shall  be  as  eifectual 
to  pass  the  title  of  the  bankrupt  of,  in,  and  to  the  lands  therein  men- 
tioned and  described  to  the  purchaser,  as  fully,  to  all  intents  and  pur- 
poses, as  if  made  by  such  bankrupt  himself  immediately  before  such 
order.^' 

(a)  It  was  questioned  whether  a  purchaser  under  the  assignee  must  in  ejectment  have 
proved  the  petitioning  creditor's  debt.  Den  v.  Wright,  Pet  C.  G.  R.  64. 

16.  Jurisdiction  cf  the  Courts  cf  the  District  of  Columbia^  and  the  Thritories  of  the 

United  States. 

^  §  16.  All  jurisdiction,  power,  and  authority,  conferred  upon  and 
vested  in  the  District  Court  of  the  United  States  by  this  act,  in  cases  in 
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bankruptc^-^^^  «ire  hereby  conferred  upon  and  vested  in  the  Circuit  Court 
of  tlie  UnLxC^^ci  States  for  the  District  of  Columbia,  and  in  and  upon  the 
Supreme  o:xr  Superior  Courts  of  any  of  the  territories  of  the  United  States^ 
in  C3^es  irx  "bsmkruptcy,  where  the.bankrupt  resides  in  the  said  District 
of  Coluiixl>i£i^^  or  in  either  of  the  said  territories.'' 

17.  When  the  Jd  is  to  go  into  Operation. 

«  §  1  .    "X^his  -  act  shall  take  effect  from  and  after  the  first  day  of 
February  xx^^t^^^fl 
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A. 

ABANDomfEHT  of  an  assiirninenty  what,  388. 
Abatement,  what,  1. 

Pleas  in,  to  the  jurisdiction  of  the  coait,  1. 

person  of  the  nlaintiff,  3. 
person  of  the  defendant,  5. 
demise  of  the  king,  11. 
death  of  parties,  11. 
by  reason  of  coyertore,  18. 
defect  in  writ,  20. 
another  action  pending,  28. 
Accident  is  not  a  battery,  372. 
Accommodation  notes  and  bills  may  be  proTed  against  the  estate  of  baokrapt,  wboiy 

701,  808. 
Accompt,  what,  43. 

against  whom  it  lies,  44. 
Accord  and  satisfaction,  what  is,  54. 

how  pleaded,  61. 
Account  stated,  when  assumpsit  lies  on  an,  396. 
Act  of  bankruptcy,  what  is  an  act  of,  641, 798. 

departing  the  realm,  an,  642. 
remaining  abroad,  an,  653. 
debtor  absenting  himself,  an,  645. 
beginning  to  keep  house,  an,  646. 
debtor  suffering  himself  to  be  arrested,  648,  649,  803. 

outlawed,  648. 
procuring  his  goods  to  be  sequestered,  648. 
conveying  his  property,  648,  649,  803. 
what  are,  without  reference  to  intent,  652. 
relation  of,  746. 
Actions,  one  to  abate  when  two  are  brought  for  the  same  thing,  28. 
different  kinds  of,  63. 
in  what  cases  they  will  lie,  66. 
what  things  may  be  joined  in  the  same,  69. 
local  and  transitory,  78. 
qui  tam,  in  what  cases  they  lie,  88. 
on  the  case,  102. 
b^  assignee  of  bankrupt,  751. 
Addition,  m  pleading,  want  of,  its  effects,  9. 
Affidavit,  what,  146. 

manner  of  taking,  146. 
when  necessary,  150. 
defective,  152. 
to  hold  to  bail,  when  good,  539. 

when  made  before  a  foreign  magistratei  541. 
Agents.     See  title  Merchant  and  Merchandise^  B. 
Agents,  how  they  ought  to  contract,  157. 

when  liable  lor  money  had  and  received,  405. 
how  appointed,  520.     See  Attorney  in  fact. 
in  what  name  to  make  contracts,  525. 
•  when  they  may  transfer  their  power,  526. 
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Alio 


iaofifod 


j^cieu*' 


Anciet** 


er  of,  how  revoked,  538,  539. 
what,  153. 
'  who  are  capable  of  making,  154. 
when  decreed  in  specie  in  equity,  158. 
unreasonable  and  fraudnlent,  158. 
entered  into  ex  turpis  eausd^  Toid,  167« 
voluntary,  when  valid,  165. 
what  are  within  the  statute  of  frauds  and  peijuries,  170.    See  StahUe  ef 

Fraud», 
by  executors  and  administrators,  when  binding,  173. 
to  pay  the  debt  of  another,  173. 
made  in  consideration  of  marriapfe,  176. 
entire  must  be  completed  to  entitle  plaintiff  to  recover,  41  !• 
,  a  good  plea  in  abatement,  3. 
a  good  ground  of  challenge  to  a  juror,  307* 
when  it  may  be  pleaded,  314. 
ho  are,  193. 
310. 
nemy,  310. 
isad vantages  of,  301. 
inherit,  303. 

rule  on  this  subject  in  some  of  the  American  states,  903. 
hold  lands,  303. 
be  endowed,  306. 
fat  subject  to  the  laws,  308. 
hat  actions  they  may  maintain,  310. 
ay  be  arrested,  when,  310. 

not  be  admitted  as  attorneys,  483. 
^y  act  as  attorneys  in  fact,  530. 
what,  made  to  bankrupt,  771,  805. 
o'v  who  is,  315,  319. 

what  suits  he  may  bring,  316. 
not  amenable  to  the  laws,  when,  316. 
those  in  the  train  of  an,  equally  exempted,  330, 8S1. 
may  be  suspended,  or  required  to  depart,  317. 
how  protected  in  the  United  States,  331. 
privilege  of,  cannot  be  waived,  333 
333. 

at  common  law,  333. 
declaration,  334. 
statutes  of,  and  jeofails,  336. 
of  criminal  proceedings,  when,  337. 
of  civil  proceedings,  339.  • 

of  original  process,  339. 
of  imparlance  roll,  343. 
ofplea  roll,  343. 
«  of  jury  process,  343. 
of  verdict,  346. 

when  they  may  be  made  after  verdict,  S47« 
when  aided  by  verdict,  347. 
of  judgments  when  allowed,  351. 
at  what  time  allpwed,  355. 
of  record,  when  defaced,  allowed,  359. 
of  proceedings  in  equity,  359. 
^sne,  what,  363. 

privileges  annexed  to,  364. 
may  become  a  frank-fee,  366.  ^ 
how  pleaded,  367. 
what,  110. 
^    5  ciries  by,  117,118: 
^\%^^  unsound,  116. 
^a.t»368. 

.^^hat  it  differs  from  a  rent,  369. 
created,  370. 
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Aimiiity,  remedies  for  the  recoveiy  of,  373. 

statutory  provisions  ia  relation  to,  378* 
of  setting  aside,  286. 
when  it  is  to  commence,  290. 
determine,  290. 
how  principal  of,  to  be  secured,  290. 
belonging  to  a  bankrupt,  when  it  vests  in  his  assignees,  730 
Answer  in  equity,  when  amended,  261,  263. 
Appeal,  what,  291. 

different  kinds  of,  291.  , 

of  death,  291. 
larceny,  291. 
rape,  293. 
mayhem,  293. 
in  wluit  courts  it  may  be  brought,  393. 
who  may  bring  an,  294. 
within  what  time  it  must  be  brought,  295* 
in  what  county  it  must  be  brought,  295. 
how  to  be  made,  296. 
writ  of,  296. 

declaration  in  cases  of,  297. 
plea  in,  298. 

raise,  how  punished,  298. 
Appearance,  by  an  infant,  231. 
Apportionment  of  contracts,  when  allowed,  414, 415* 
Approvement,  what,  299  to  302. 
Approver,  who  is  an,  299. 
Arbitrament,  what,  302. 

matter  in  controversy,  303. 
Arbitration,  when  claims  of  bankrupt  may  be  submitted  to,  758. 
Arbitrators,  who  may  be,  317. 
their  power,  317. 

how  they  must  make  their  award,  318. 
entitled  lb  compensation,  322. 

change  of  opinion  of,  does  not  invalidate  the  award,  323. 
misconduct  of,  ground  for  setting  aside  an  award,  365. 
no  bill  will  be  sustained  against,  when  so  agreed,  368. 
Arrest,  whether  the  defendant  can  be  twice  arrested  for  the  same  cause  of  action,  545. 
cannot  be  arrested  on  a  new  promise  to  pay  a  debt,  after  being  discharged  under 

the  insolvent  laws,  545. 
what  makes  an,  600. 
on  Sunday,  in  civil  cases,  void,  601. 
of  aliens,  when,  210. 
Assault  and  battery,  370. 

what  is  an  assault,  371. 
a  battery,  371. 
how  charged,  372. 
justified,  373. 
punished,  378. 
Assignee,  rights  of,  384,  387. 
when  liable,  383. 
rights  of,  386. 
ofbankrupt,  rights  of,  717. 
official,  under  Uie  stat.  1  &  2  W.  4,  796, 797. 
ofbankrupt,  choice  of,  677. 

rights  of,  677,  804,  805. 
duties  of,  677. 

may  compound  debts,  when,  813* 
redeem  pledges,  when,  813* 
effect  of  deeds  of,  815. 
Assignment,  what,  379. 

of  what  things  it  may  be,  379. 
manner  of  making  an,  383« 
voluntary,  385. 
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Asrignmeik't,    ^s^^rwupalaorj,  390. 

-^/^  Xnen  it  ehatl  be  considered  complete,  386. 

«sc:>nclitions  in  an,  3S7. 
^1=»^ndonment  of,  388. 
■w^'^^s  feieocee  in,  338. 
fv^udio,  389. 
A»MM,'wha.t,    ^&<3. 

form  f>f  proceedings  in,  390. 
when    ±«^    lies,  393. 
what   ^^isiniBSufficieDt  ban,  393. 
how*  d^  Kiasndant's  title  is  to  be  set  forth  in  on,  394. 
Aa«umpsi^  wh^-t,  395. 

-virh^Ka.    the  propel  action,  396. 
lj^;A     oxi  an  BCcoant  stated,  396. 

promise  to  paj  a  specisltji  397,  417. 
doe^    not  lie  on  lease  for  jeais,  reserving  rent,  S99. 
■viflx^*-    <;oDsidenition  requisite  lo  support,  418. 
in<l^t>x*a^^  when  it  lies,  459. 
•^iftx^^    "t^}  be  pleaded  in  discbarge  oC7  459. 
,  -vtrhav;,  463. 
.,,rt><3Ka.   granted,  463. 

afr^i.K>et  sherifTs,  marshals,  and  other  officers,  468. 
parties,  255, 469. 
attorneys,  470. 


referees,  471. 

printeis  and  publishers,  471. 

AttorDey,  who  ^^^^^i.*'*fi™t.g  ^ase,  315. 

Sitic=*»  .^^«»t  for  contempt  against,  470. 

"i"  i^^,^«c»ii  of,  how  made,  474. 

~.j:£^^— ^^tes  of,  when  introduced,  47S. 

*^^5^  ^«3-veral  are  in  partneiGhip,  how  &r  retponabk  fat  ndi  o&et,  479. 

^^r^«-^^*>ee  by,  when  good,  484. 
«PPf^.S   of,485. 

^h^v»-      ^*-**  attachmHit  may  be  had  ^aioBt,  469, 
^f*~^.^      ~S->e  must  file  his  warrant,  487. 
^Ul^ZZ      *»*•  authority  oeasea,  488,  489. 

5<''^^^^-_-.inotion  of  the  authority  of  an,  493. 

5®*^^__,-t"_    how  recovered,  494. 

'*^^Ls  »  ^£E«8  of-  505. 

P*^"^  ■    .fcT,e  arrested,  when,  605,  506. 

c*"**^  compelled  to  serve  as  orereeers  (rf  the  pow,  506. 

=  __*-,oble,  when.  506,  463. 
pw«**^-,e  struck  off  the  roll,  when,  509. 
i**^3'     *-»»    practise,  when,  509. 
***'"««=>«■   be  liail.  562. 
*5»'"^^_.»:,   how  appointed,  518. 
ii»   "^  implied  authority  of,  519,  5S3. 

-who  may  be,  530. 
infants,  530. 
feme  cov»t,  620. 

persons  attainted,  outlawed,  or  excommunicUed,  590l 
aliens,  630. 

wife  to  make  livery  to  her  hue4>and,  690. 
wife  may  act  for  her  hasbaad,  G90. 
jln-i-.  -■  -«._  -what,  Slo- 

p's 0..-=-  -r^^^*^      -who  may  be 
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Audita  querela,  issaed  against  execators,  511. 

in  what  cases  it  will  lie,  511. 
for  matters  which  occurred  afler  judgment,  619. 
is  not,  j9er  M,  a  supersedeas,  517,  518. 
Auditors,  their  powers  and  duties,  in  actions  of  accompt,  51. 
Authority  of  a  court  of  competent  jurisdiction,  its  effects,  406. 
effect  of  payment  made  under  a  Toid,  406,  491. 
of  an  attorney  at  law,  485 — 488,  491,  498. 
what  shall  be  a  determination  of,  492. 
what  is  considered  an,  518. 
implied,  519. 
who  may  execute  an,  520. 
when  well  executed,  520. 

executed  by  agent  in  the  name  of  his  principal^  526. 
cannot  be  transferred,  526. 
joint,  how  executed,  525. 
when  and  how  revoked,  528,  529. 
naked,  when  revoked,  529. 

coupled  with  an  interest,  when  not  revocable,  529,  630. 
Averaffe.    See  title  Merchant  and  Msrehatidue^  F. 
Award,  what,  302. 

must  be  according  to  the  submission,  323. 
when  to  be  made,  321. 
must  be  certain,  331. 
mutual,  336. 

lawful  and  possible,  339. 
final,  340. 
construction  and  effect  of,  343. 
bow  pleaded,  348. 
extinguishes  original  demand,  348. 
performance  of,  will  be  compelled  by  attachment,  355. 

by  bill  in  equity,  380. 
in  what  cases  may  be  relieved  against,  362. 

B. 

Bail,  civil,  what,  530. 

how  it  differs  from  mainprise,  530. 
who  may  take  bail,  531. 
when  insufficient,  whether  sheriff  is  liable,  534. 
how  taken,  535. 

for  what  cause  of  action  it  may  be  demanded,  538. 
where  the  demand  is  uncertain,  543. 
when  twice  for  the  same  cause  of  action,  545. 
in  actions  on  statutes,  548. 
who  shall  not  be  required  to  give  bail,  548. 
on  removal  of  a  cause,  551. 
in  error,  552. 

common,  when  required,  557. 

manner  of  putting  in,  excepting  to,  and  justifying,  559. 
discharge  of  principal  will  discharge  the,  570. 
to  what  time  bail  shall  have  relation,  563. 
when  discharged,  564,  565. 
irregularity  in  taking,  amended,  565. 
proceedings  against,  565. 
who  cannot  be,  562. 
when  fixed,  567. 
in  criminal  cases,  581. 

by  whom  taken  under  laws  of  United  States,  581, 568. 
by  whom  in  New  Ywk,  585. 
in  New  Jersey,  585. 
in  South  Carolina,  585. 
by  King's  Bench  in  England,  588. 
justices  of  jail-delivery,  687. 
3  Z  2 
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Bvii,ia 


takvxx 
in 

denyl 

dise^' 

Bail.bondL, 


Bailee, 


Bailiff; 


Bailorx 


B«^9 


i 


^iu  or 


oases,  by  other  oomts,  593. 

House  of  Lords,  593. 
afler  conviction,  588. 
snJQicient,  punishable,  594. 
'C<)rm  taken,  596. 

delaying,  or  obstructing,  punished,  596. 
'  by  certificate  of  bankrupt,  when,  784* 
of;  535,  577. 
ooeedings  on,  575. 
.  tke  may  use  the  thing  bailed,  607. 
t.ion  lies  against  him,  till  after  demand,  607. 
~  tous,  when  liable,  608. 
qualified  property  in  thing  bailed,  609. 
598. 

or  franchises,  603. 
of  manors,  604. 
liat,  606. 
pledgee,  607. 
'borrowing  and  other,  615. 
-virhere  things  bailed  are  lost  or  destroyed,  617. 
bow  divided,  621. 
who  is  a,  628, 798. 
who  are  creditors  of,  659,  684,  801. 
his  property  Tested  in  commission's  and  assignees,  717. 

in  a  foreign  country,  how  far  it  passes  to  his  assifiieeB.  731. 
proceedings  against,  806,  81 1. 
debts  for  whidi  he  is  not  discharged,  807. 
property,  how  distributed,  765, 809. 

disposed  of,  812. 
partner,  814. 
surplus  of  his  estate,  771. 
allowance  to,  771,  805. 
discharge  of,  771, 807. 
certificate,  when  a  bar,  771,  806,  807. 

when  not  a  bar,  799. 
how  he  must  demean  himself,  768. 
9  what  is  an  act  of,  641. 
departing  the  realm,  an  act  of,  643» 
remaining  abroad,  643. 
departing  firom  dwelling-house,  643. 
debtor  absenting  himself,  an  act  of,  645. 
beffinning  to  keep  house,  an  act  of,  646. 
deotor  snnering  himself  to  be  arrested,  648. 

outlawed,  648. 
procuring  his  goods  to  be  seized,  648. 
conveying  his  property,  648. 
what  are  acts  ofv  without  refi»enoe  to  intent,  652. 
relation  of,  act  of,  746. 
second,  eflfects  of,  814. 
proceedings  in,  matter  of  record,  814. 
voluntary,  798. 
involuntary,  798. 
is,  to  an  action  of  accompt,  50. 
an  insufilcient,  249. 
to  an  appeal,  298. 
^  to  keep  house,  an  act  of  bankruptcy,  646,  803. 

'^en  the  plaintiff  swears  to  his,  as  to  the  defendant's  iodebtedaesB,  whedier 
'^  541. 

,  when  amendable,  259. 
to  compel  performance  of  award,  360. 
^change,  when  debt  due  by,  provable  in  bankruptcy,  703, 806* 
liuroy  plea  of^  in  actions  of  account,  53. 
:,  du^  of,  615. 
:er,  when  considered  a  trader,  799. 
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Broker  mxf  be  made  a  bankrapt,  639. 

who  is  a,  801. 
Butcher,  when  considered  a  trader,  799. 


c. 


Garrikrs,  liability  of,  6S5. 
Case,  action  on  the,  103. 

who  may  bring  an,  103.  ^ 

against  who  it  lies,  105. 

for  what  injuries  it  lies,  106. 

when  it  has  accrued,  110* 

for  fraud  and  deceit.  111. 

for  injuries,  117. 

committed  by  officers,  140. 

by  tradesmen,  134. 
for  a  nuisance,  137. 

conspiracy,  13d. 
lies  thougn  there  is  another  remedy,  143. 

the  wrongdoer  be  pumshable  criminally,  146* 
Certainty,  what,  required  in  an  award,  331. 
Certificate  of  bankrupt,  when  a  bar,  771,  806,  807. 

when  not,  799. 
Certificates  of  attorneys,  when  introduced,  478. 

of  bankrupt,  773. 
Certiorari  will  not  lie  m  New  Jersey  to  remoTe  proceedings  of  arbitratiQn,  370. 
Challenge,  alienage  good  cause  of,  307. 

Chancery  will  not  set  aside  an  award  when  relief  can  be  obtained  at  law,  370. 
Choses  in  action  belonging  to  bankrupt  will  pass  to  his  assignees,  741. 
Churchwarden,  when  Uiey  may  contract,  156. 
Circuit  Court,  jurisdiction  of,  in  bankruptcy,  813. 
Collusion  between  parties  to  defeat  attorney's  remedy,  not  allowed,  505. 
Commission  of  bankrupt,  what,  658. 

cannot  be  sustained  against  an  infimt,  799. 
joint  against  partners,  815. 
separate,  815. 
Commissioners  of  bankrupt,  their  duty,  668. 

property  to  which  they  are  entitled,  717. 
fees  of,  814. 

when  creditor  cannot  be,  810. 
Common  bail.    See  Bail, 
Composition,  when  it  may  take  place  in  a  qui  tarn  action,  99. 

when  in  cases  of  bankruptcy,  758,  813. 
Concealment  of  property  an  act  of  bankruptcy,  803. 
Conditions  of  an  assignment,  when  lawful,  387. 
Consideration,  what  sufficient  to  support  an  agreement,  165, 166« 
defined,  418. 

requisite  to  create  an  assumpsit,  418. 
idle,  void,  418. 
executed,  430. 
against  law,  433. 

how  it  must  be  averred  in  declaration,  444* 
Conspiracy,  an  action  on  the  case  will  lie  for,  138. 
Construction  and  effect  of  an  award,  343. 
Contemplation  of  bankruptcy,  what,  804. 
Contempt,  what  authority  may  punish  for,  473. 

Tide  Atiaehment, 
Contingent  debts,  when  they  may  be  preyed  against  a  bankrupt's  estate,  7079  807. 
Continuances,  when  amended  at  common  law,  334. 
Contractora,  when  they  are  several,  how  far  each  is  liable,  419. 
Contracts  for  the  sale  of  lands,  how  to  be  made,  178. 

not  to  be  performed  within  a  year,  how  to  be  made,  183. 
entire,  must  be  completed,  to  entitle  plaintiff  to  recoYer,  411* 
when  they  are  complete,  414. 
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Contnots^  ^m^l^^vi  tliey  are  diyisible,  415. 

<^ov&di.tloncd,  how  fulfilled,  415.  .   i.    i 

^wb.^n  made  hj  several,  how  far  each  eontractor  iB  uabloi  419. 
-^wful,  will  not  be  enforced,  443. 
oral,  cannot  be  enforced,  444. 
dulent,  void,  444. 
Ix^xi  an  executory,  passes  to  bankrupt's  assignees,  73& 
Conviction^    cl  defendant  may  be  bailed  after,  when,  588. 
CopartneT^    cssLxinot  authorize  an  appearance  for  another,  485. 
CopyKoia»   1>g1  oDging  to  bankrupt^  when  they  pass  to  his  assignees,  721. 
Corpo 


Gorrectiox^9 

Costs, 


kiow  to  contract,  158. 
XKiCLy  appear  by  attorney,  485. 
liow  to  prove  debts  against  bankrupt  estate,  809,  810* 
tmen  justifiable,  374--376. 
en  in  qui  tarn  actions,  98. 
eKidinents,  355. 
provable  against  bankrupt,  698. 
Counterfeit  l>a.nk  bills,  payment  made  in,  not  good,  419* 
Courts,  ^wheam   -they  may  punish  for  contempts,  473. 
of*  l>a.K&lcruptcy  established,  793. 
or  r^'vf  ^^v  established,  793. 
of  ooM:«^ix»i8sioner8,  794. 

j^  tJM^    I>i8trict  of  Columbia,  jurisdiction  of,  816. 
Ij^  ^^  ^    territories  of  United  States,  jurisdiction  o^  815. 
Qljnc^asm't;*  jurisdiction  of,  815. 

a  good  plea  in  abatement,  18. 
action  lies  for  goods  sold  on,  414. 
^hat,  810. 
are  joint,  801. 
joint  and  several,  801. 
are  mutual,  810. 

act  as  commissioner,  when,  810. 
ikrupt,  who  are  such,  684. 
their  rights,  686. 
when  they  have  an  election,  688. 
who  are  petitioning,  659,  801. 
assignor,  rights  of,  387. 

^  ,    .     ,  ^^,.^g>ftdinga>  when  amendable,  237. 

Cnminal   -*«-«=»""-^ 


Coverture, 
Credit,  wli« 


Creditors, 


DAMin7M 

Death  of  p 
apl><^ 

Dealer, 
Debtor 


Debts, 


Deceit,  -^^ 
Declara 


Deeds  o 
Demand 


D. 

injurid^  no  action  v^ill  lie  for,  67, 108, 109. 
,  may  be  pleaded  in  abatement,  11. 
of,  391. 

c3onsidered  a  trader,  800. 
9  made  bankrufit  by  absenting  himself,  645,  802. 

remaining  abroad,  643. 
beginning  to  keep  house,  646, 803. 
departing  the  realm,  642. 
suneringr  imprisonment,  803. 
re  good  petitioning  creditors  ,  659,  801. 
in  bankruptcy,  684,  801. 
int,  707,  807. 
,  what,  810. 
^  case  lies  for,  111. 

-^irhen  it  may  be  amended  when  uncertain,  not  cured  by  verdict,  247. 
^n  appeal,  form  of,  297. 
-^yben  consideration  must  be  averred  in,  464. 

promises  must  be  averred  in,  446. 
^or  money  had  and  received,  447. 
on  promissory  note,  what  must  be  averred,  445. 
j^ignees  of  bankrupt,  effect  of,  815. 

fien  uncertain,  will  not  authorize  the  holding  the  defendant  to  bail,  543. 
-cluing  bailed  must  be  made  before  action  brought,  607. 
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Denial  of  debtor,  when  an  act  of  bankraptcy,  803. 

Denization,  what,  198. 

Departing  the  realm,  an  act  of  bankruptcy,  643. 

from  dwelling,  an  act  of  bankruptcy,  643. 
Deposit,  what,  606. 

Deputy-sheriff,  siay  serve  a  summons  ia  favour  of  a  town  though  an  inhahilaiit,  599* 

actions  against,  6(^2.  "- 

all  such  depnties  considered  but  one  officer,  599. 
Deviation,  rights  of  parties  when  there  has  been  a  special  agreement,  and  a,  467. 
Discharge  ofinsolveDt,  when  valid  in  another  state,  550. 

of  bail,  what,  567. 

when  it  must  be  pleaded,  569. 

of  principal  under  bankrupt  or  insolvent  laws  before  bail  is  fixed,  57(l> 

what  may  be  pleaded  in,  459.  « 

of  bankrupt,  effect  of,  771,  807. 
Distribution  of  the  bankrupt's  estate,  how  made,  765. 
District  of  Columbia,  jurisdiction  of  the  District  Court  of  ihe»  815. 

Court  in  District  of  Columbia,  jurisdiction  of,  816. 
Dividends  inbankzoptey,  818. 
Divisible,  when  a  oontcaet  ia,  416,  411. 
Door,  when  it  may  be  broken  to  make  an  airest*  6(M« 

E. 

Endorser  of  bill  of  exchange,  may  be  bail  for  drawer,  669* 

ISnemy,  contract  with,  how  hi  valid,  444. 

Enlistment  of  principal  does  not  disdiarge  the  bail,  570. 

Entire  contract  cannot  be  divided,  411,  415. 

Equity,  an,  a  sufficient  consideration  to  support  a  contract,  425. 

Error,  bail  in,  552. 

Estate  tail,  belonging  to  a  bankrupt,  belongs  to  his  assignees,  720* 

Evidence  in  actions  by  assignees  of  bankrupt,  754. 

Gxeontora  and  aAmimstrators,  of  promises  made  by  fhem,  173. 

may  submit  to  arbitration,  314. 

when  subject  to  an  audita  qu^rehj  511* 

may  sell  lands,  when,  531. 

how,  528. 

whether  they  can  be  held  to  bail,  548. 
Executory  contracts  of  bankrupt,  when  they  pass  to  his  assignees,  736. 
Exoneretur,  when  allowed,  568---570. 
Extinguishment,  a  valid  award  is  an,  of  original  demand,  348. 

F. 

Factor  cannot  pledge  the  f  oeda  of  his  pxineipal,  614. 
Father,  defective  conveyance  to  a  child  by,  when  good,  156. 
Fees,  when  illegal,  may  be  recovered  back  in  assumpsit,  433. 

of  clerk  and  commissioner  of  bankrupt,  614. 
Feme  covert  may  act  as  attorney  in  fact,  520. 

cannot  be  made  bankrupt,  631. 
Final,  award  must  be,  340. 
Finder  of  goods,  when  liable  for  their  loss,  619. 
Fisherman,  when  considered  a  trader,  799. 
Forbearance  to  sue  a  good  consideration,  428, 4d6« 
Foreign  eovemment,  when  it  can  8ae,'68. 

>  &w  when  considered  as  a  fact,  411. 
Foreigners  cannot  be  bail  in  respect  of  their  i)ropertY  abroad,  5Qi« 
Forged  bills,  when  a  payment  made  in  them  is  invaiid,  418. 

effect  of  acceptance  of,  413* 
Forwarding  merchant,  liability  of,  623. 
Fraud,  when  an  action  on  the^ciSe,  lies  for.  111. 

agreements  obtained  by,  158,  444.  ^ 

in  a  voluntary  assignment,  when  praaunad*  389. 
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Hint,  duties  of^    CiSO,  624. 

HooBe  of  Lord  ^v    Kiiaj  commit  and  take  bail,  593. 

HoDu  of  Repr^>^^»^tiTe8  may  puuiah  private  peisons  for  contempt) 

UusbaDd  may   submit  to  arbitration  in  riKbt  of  bis  wife,  313. 

may  b^    a.ttoniej  in  fact,  to  maEe  livery  to  his  wife,  S30. 

not  lietbJIe   for  attorney's  fees,  when,  504. 


iHmriBiAi,  B-nd    informal  iBsaes,  not  cared  by  Teidiet,349. 

Immoral  B^reemex><^  ▼oid,  167,  444. 

JnipBrlaiJceroll,    -w^ hen  amendable,  243. 

Jmiinsoament  of"  j»«-incipal,  when  adiBohai^of  bail,  668,570. 

"■oebilatas  assixmpsit,  when  it  lieB,  395,  399,  453. 

does  not  lie  on  foreign  or  domcBtie  jodgmoit,  399. 
for  money  lent  to  &  third  penon,  400. 
Infincy,  a  good   pl«a  in  abatement,  4. 
""tote,  when  they    m«y  mate  contract   154 

may    brir»«-      an  appeal,  294. 

hia   subm^^^io"  to  arbitration,  voidabls,  314. 
liable,     for      *>iB  battery,  373. 
n.t..«iaA      f>f^    to  marry,  a  good  consideraUon,  416. 
promise  'to  make  other  contractB,  434,  487. 

_,    _,  an^      «:>-«at  an  aurft/o  querela,  510. 

^^«t     l^      ■-"*"'«  bankrupts,  631. 
'   iManitTT  -J    t>«.      -w>leaded  in  abatement,  6. 

Tn<i^^'.T-^»»«.rs^B<5  in  another  Htale  may  be  discha^  on  common  bai 
InsoWdiSchar^^^^^j^^^,^  ^^^^^^^  ^^^/^  hy  verdict,  249. 

insufficiency    «"  conpled  with  an,  not  revocable,  when,  639. 

Interest,  ^^f^^f^^j^^.    be  claimed  BEainst  banknipl'a  estate,  696. 

wlia-'^       i-«rtng  bail  may  be  amended,  when, 565. 

aiid  formal,  not  aided  by  veidict,  !M9. 


^l-- ^-v  may  be  attached,  463. 
J.dla«,T»b»»  ^^^    Sf,333. 

Jeofails,  8ta.«V-*~j.^  ^„gs  may  be  joined  b  the  sama  action,  69. 
Jolndei,  wha-*  .  ^^  -when  they  may  sever  in  their  defence,  461. 
Joint  defenda'OLTt—-      ^  ^^ 

Jouroeya  SL^sc^^E^^^rnpuitl,  53. 
Judgment  ff**"^!  iJ»  actions  of  accompt,  64. 

Bd*»JI»  torn  actions,  97. 


"***^iX»-»    torn  actions,  97. 
oK»  ^"  ^»lea  in  abatement,  3i 
*>»*    ^L^      it  may  be  amended, 
■^**^J^*»««»  amendable,  343. 


w— -       .^^      (v  ui»j  i)e  amended,  SGI. 
^      T^T--  *""  amendable,  343. 
JwT  proce0B'>  .T_.^«ilivBry  may  bail,  687. 
Joaticee  ^f    iSi"-        -v>«ace  may  bail  in  criminal  cases,  664. 
Joencea  ^f    -tia.^     *^  cannot  bail  in  capital  casM,  685. 

_  *■    ^  battety,  what,  373, 

Ju»OfioBticy:»»-    *'i-    i>«il,  how  made,  659. 

**  before  whom,  663. 


of<  ii>^T  b«  pleaded  in  abatement,  11. 
^^:m^  cotut  of;  may  bail,  when,  688. 


INDEX.  827 

L. 

Land,  when  to  be  considered  as  money,  166. 

Larceny,  appeal  of,  291. 

Laws  of  this  country,  when  binding  upon  aliens,  206. 

foreign,  when  considered  as  facts,  411. 
Leasehold  estate,  when  it  passes  to  assignees  of  bankrupt,  726. 
Legacy,  when  assumpsit  lies  for  a  pecuniary,  425. 
Lender,  rights  of,  624. 
Lex  loeif  of  what  force  against  aliens,  206. 

rules  in  the  construction  of  contracts  by  the,  547. 
Liberties,  bailiffs  of,  602. 
Lien  of  attorney  on  his  client's  papers,  503. 

lunatic's  estate,  504. 

a  decree,  504. 
of  creditor  on  bankrupt's  property,  736,  803. 
Limitation,  debt  barred  by  the  act  of,  cannot  be  proved  in  bankmptcyy  716. 
Local  actions,  what  are,  78. 
Lord's  day,  what,  601. 

M. 

Maiitprizb,  what,  how  it  differs  from  bail,  530. 
Malicious  prosecutions,  action  on  the  case  lies  for,  136. 
Managers  of  a  lottery,  when  liable  on  their  contract,  166. 

corporation,  when  liable,  158. 
Marriage,  agreements  upon  consideration  of,  176. 
Marshals,  attachment  for  contempt  against,  468. 
Mayhem,  appeal  of,  293. 

Memorandum  in  writing  requisite  under  the  statute  of  frauds,  167. 
Memorial,  when  requisite,  279.  • 

form  of,  282. 
Miner,  when  considered  a  trader,  799. 

Misrecital  of  a  statute,  in  an  affidavit  to  hold  to  bail,  when  fetal,  541. 
Misnomer,  in  pleading,  its  effects,  9. 

Mistake  of  law  by  arbitrator  will  not  vitiate  his  award,  363,  364. 
MolliUr  mamu  imposuit,  plea  of,  its  effect,  377. 
Money,  when  considered  as  land,  168. 

had  and  received,  what  action  lies  for,  402,  407. 

declaration  for,  447. 
paid  on  an  illegal  contract,  may  be  recovered  back,  406. 

when  not,  406. 

with  a  full  knowledge  of  the  facts,  cannot  be  le- 
covered  back,  411. 
Monks  may  act  as  attorneys  in  feet,  520. 
Moral  obligation,  what,  sufficient  to  support  assumpsit,  427. 
Mortgage  of  personal  property,  proceedmgs  afler  lorfeiture  of,  611. 
Mother,  when  she  can  bind  her  children  by  her  contracts,  156. 
Mutual  promises  will  support  assumpsit,  427. 

declaration  on,  449. 
debt,  what,  810. 
credit,  what,  810. 
Mutuality  is  requisite  in  an  award,  336. 

N. 

Naked  authority,  revocable,  when,  529. 
Name,  in  what,  agent  is  to  make  contracts,  525. 

when  mistaken  in  relation  to  a,  may  be  amended,  341. 
Naturalization  and  denization,  their  difference,  198. 

effects  of,  200. 
Negligence  of  bailee,  what,  617. 

makes  him  responsible,  619. 
Negro,  when  he  can  recover  for  compulsory  services,  432. 
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^^yrn 
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promise  binding  npon  a  bankrupt,  806. 
^v^ard,  when  a  good  plea,  351. 
:r'^nnpo8f  not  capable  to  contract,  154. 

how  to  appear  to  an  action,  485. 
r^i  inventus,  when  sheriff  may  return,  566. 
bmistty  plea  of,  351. 
pactum^  no  recovery  can  be  had  on  a,  419,  420,  423. 
(/,  when  it  may  be  pleaded,  352. 
Jaceni/nl  arbitrium,  plea  of,  350. 

0. 

cannot  be  sold,  434. 

elonging  to  bankrupt,  when  they  pass  to  his  assignees,  722. 

3Te  liable  to  an  action  for  acting  maliciously,  130. 

process,  when  amendable,  239. 

may  act  as  attorneys  in  fact,  520* 

<5ani]ot  be  bail,  562. 

a  good  plea  in  abatement,  2. 

bar,  31. 
a  chattel  may  recover  it  from  a  porehaser  who  bought  from  a  bailee,  619. 

p. 

an  approver,  when  granted,  302. 
^o,  parties  in,  cannot  recover  back  money  paid  on  an  illegal  contract,  408. 
c^nnance  of  contracts,  when  sufficient  to  enforce  specific  performance,  191. 
actions,  who  may  be,  66, 

on  the  case,  103,  105. 

when  they  may  be  attached  for  contempt,  469. 
a  submission,  who  may  be,  313. 
contracts,  who  may  be,  154.* 
churchwardens,  156. 
fether,  155. 
infants,  154. 

persons  rum  compos,  canaot  be*  154. 
slave,  154. 
tenant  in  tail,  155. 
wife,  154. 
agents,  157. 
solicitor,  157. 

managers  of  a  corporatioii,  158. 
corporations,  158. 
a  state,  158. 
l^ankrupt,  786,  814. 
1-iat,  608. 

^v  be  sold,  when,  611,  613. 
livery  of,  when  requisite,  612. 
erence  between  mortgage  and,  612. 
en  it  may  be  redeemed,  613. 
^-Ben  assignees  of  bankrupt  may  redeem,  813. 

er  may  be  indicted  for  not  delivering  pledge,  61^. 
fights  of,  618. 

^-■38  a  special  property  in  the  goods  pledged,  625. 
■gm^y  use  the  pawn,  when,  625. 

hen  entitled  to  property  pawned,  610,  613. 

ust  demand  the  pledge  before  action  brought  for  its  recovery,  607. 
ade  in  counterfeit  bank  notes  not  valid,  412. 
^  money  on  a  pledge,  when  to  be  made,  611. 
^^e  of  agreements,  how  enforced,  169,  191. 
creditor  of  bankrupt,  who  is  a,  659,  801. 
hen  amendable,  243. 
he  in  abatement  or  in  bar,  31.    Vide  Ahakment,  Bar* 
^i^xy,  how  restrained,  33. 
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Pleas  IB  abateraeBt,  how  pleaded,  35. 

how  they  differed  from  a  plea  in  bar,  3^ 
foreign,  40. 

of  accord  and  satisfaction,  when  good,  60,  61* 
in  qui  tarn  actions,  93. 
to  awards,  348. 

what,  in  discharge  of  assumpsit,  459* 
Pledge,  what,  608. 

when  it  may  be  redeemed,  613. 

by  aadgneea  of  bankmpt,  818« 
Pknt  eomptttavttj  plea  of^  51. 
Popish  recusancy,  a  good  plea  in  abatement,  4* 
Possibilities  of  bankrupt,  when  they  pass  to  his  assignees,  739* 
Possible,  award  must  be  of  a  thing,  339. 
Power  of  attorney,  what,  489. 

Powers  of  bankrupt,  when  they  pass  to  his  assignees,  733, 
Preferences  in  a  voluntary  assignment,  when  lawful,  388. 
made  by  bankrupt,  how  fair  yalid,  733,  803. 
United  States  entitled  to,  809. 
sureties  when  entitled  to,  809. 
Premtmire,  a  good  plea  in  abatement,  4. 
Printers,  when  they  may  be  attached  for  contempt,  471« 
Piirilege,  to  be  pleaded  in  abatement,  5. 

of  attorneys,  505. 
Privity  of  contract,  what  required  in  actions  of  assmnpsit,  408* 
Process,  what,  387. 

jury,  when  amendable,  343. 
Promises  by  executors  and  administrators,  when  binding,  ITIL 
to  pay  the  debt  of  another,  when  valid,  173. 
made  upon  consideration  of  marriage,  176. 
conditional,  how  fulfilled,  415. 
must  be  certain,  415,  416. 
of  executors  to  perform  covenant  of  testator,  417« 
must  be  mutual  and  simultaneous,  430. 
of  infants,  a  good  consideration,  434.    See  infafMy,  IffantM. 
Property,  when  properly  assigned,  386. 
Provocation,  when  evidence  oi,  lozj  be  given,  378. 
Public  policy,  contracts  against,  void,  433. 
Publishers,  when  they  may  be  attached  for  contempt,  471. 

Q. 

Qui  iam  actions,  when  they  lie,  88. 

form  of,  89. 

in  what  courts  to  be  bnmght,  91. 
pleas  in,  93. 
judgment  on,  97. 
costs  in,  98. 

R. 

Rape,  appeal  of,  393. 

Reciprocity  is  observed  in  some  states  as  the  effect  of  discharges  nnder  the  insolvent 

laws,  550. 
Recognisance,  form  of,  596. 

how  forfeited,  597. 
Record,  how  removed  from  an  inferior  court,  355. 
when  defaced,  how  amended,  359. 

proceedings  under  the  bankrupt  act  of  1841,  to  be  deemed  matters  of^  814. 
Redemption  of  pl^ge,  when  it  may  be  made,  610,  613,  614. 

when  by  assignees  of  bankrupt,  813.    * 
Referees,  attachment  for  contempt  against,  471. 
Relation,  to  what  time  bail  shall  have,  563. 

of  act  of  bankruptcy,  746. 
Relief  from  awards,  when  granted,  362. 

4A 


/ 
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Remedies,  in  ec^^cza.  mtr^r/lSS.    See  Speeific  Performance  for  the  recoveiy  of  an  anmiitjy  373. 
Rent,  what  cam     ^fti>  ^   olaimed  from  oanKrupt's  estate,  695. 
Repugnancy,  ^»^ira.^3xa.  and  when  not  cured  by  verdict,  249. 
Revocation  of  ^«:s.l:»  mission,  when  it  may  be  made,  306. 

of  eft.mjB.  ^8::.]:^  ority>  when  it  takes  place,  529. 
Rights  of  banlc^srmjB.  jp't;,  when  they  pass  to  his  assignees,  723,  805. 
R(3l,  when  att<»x-an.^^s  may  be  struck  oflf  the,  509. 

s. 

Sale,  when  coMaaj^lete,  414. 

on  credit^    ^wli^en  assumpsit  will  lie  on,  414. 
Satisfaction,  wlastt   is,  64. 

Schoolmaster,  -^^^tm^wi  considered  a  trader,  800. 
Second  bankrupt t-csy,  effect  of,  814. 
Secretary  of  stSL-fc^     may  commit,  583,  n. 
Seisin    what,  is    is  «Ji.fi^cient  to  maintain  an  assize,  393. 

Selectmen  of  a   -to  ^wn  may  submit  a  matter  to  arbitration  as  agents  for  the  town,  314. 
Set-off  when  allo'w-ed  in  bankrupt  cases,  758,  810. 

Several  contractors,  when  each  liable  for  his  portion  of  the  consideration,  419. 
Sheriffs,  attachment  for  contempt  against,  468. 
must  -ta^k:^  bail  in  civil  cases,  534. 
jnay  ba.i X    in  criminal  cases,  582. 
Sionina'   -when  x-^^iviisite  under  the  statute  of  frauds,  187. 
Slfve  may  cont;ra.c^t.  for  his  raanumission,  154. 

free  pex-sc:>«»  who  renders  service  as  a,  may  recover  m  assumpsit,  433. 
Smuffrfer,  wheri    considered  a  trader,  800. 

Soli,  «-\^^r,Yu  IS-ct,  375.  376. 
l^nXsB  ofS.^3j^7'.at  is,  116,  .17. 

i?Stvri»8«"^*^'  lies  on  jarol  promise  to  pay  a,  397. 
Specific  pe»'f«>'""*^'"'*158  ""  **''"^' 

•«ime  o»  **  promises  by  executors,  &c.,«172. 

to  pay  the  debt  of  another,  173. 

made  in  consideration  of  marriage,  176. 
«.  /»-^»-r»^«^<*»  when  goods  sent  to  bankrupt  may  be  stopped  while,  734, 

S.  .Ppag®  *J^Ar^^   x-oll,  when  attorneys  may  be  struck  off,  509. 
5*^king  off  ^^^-fcter  in  controversy,  303. 
^«it>Haission,  ^^£r&reut  kinds  of,  306. 

S^j"tJes  to  the,  313. 
«- ^^^erance,  when  it  will  prevent  abatement,  12. 
--^«»c»«-  --  ^    t^,  601. 
"^^day*   "^^1^^^    j^xi  civil  case,  void  when  made  on,  601. 

^rre^^^   of  United  States  may  bail  in  crimmal  cases,  when,  588. 
^^Pi'exr*^    ^^**  Im^  ^^^  P^°^®  against  bankrupt's  estate,  702,  712, 809,  810. 
Surety,    -^irheTx       -j^rupt's  estate,  how  disposea  of,  771. 
Surplii^    <^^     -^'     43.^cIaration,  cured  by  verdict,  248. 
Surplu^^^^  ^^^ 

T. 

--|^^   conveyances  by,  165. 
Tenant**    '-^^  *^    ^Vi«  United  States,  jurisdiction  of  courts  in,  815, 816. 
Territrt-^i^^    ^^\^±.  ^mo^nt  to  an  assault,  371. 

Thread  a  e.'2.'^«?»P"I^' 89*1    . 


Time   tx^^'*^^        43*^**^*^  ^?^»  ^  defendant  cannot  in  general  be  held  to  bail,  643. 

Tort,  \r%   ^^^    ^r*^^^^  ^"^  restraint  of,  when  void,  433,  434. 

Trade   afir*"^^-*?^^^"  liable  to  an  action  for  injuries  committed  by  them  as  snch,  134« 

Tradesm^^*'' tT^^^'^'^P*'  what,  630,  799. 

Trading-  ^^^^t^i^ns,  what  are,  78. 

Transitory 
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u. 

Umpire,  bow  chosen,  and  his  power,  317. 

to  make  an  awanl,  322. 
Uncertainty  in  declaration  not  cured  by  verdict,  247. 

in  an  award  renders  it  void,  333. 
United  States,  when  entitled  to  a  preference  out  of  bankmpt^s  estate,  809,  810. 
Unlawful  contract,  when  void,  443,  444. 

debts  founded  on  an,  cannot  be  proved  in  bankruptcy,  715* 
Usurious  debt  cannot  be  proved  in  bankruptcy,  714. 

V. 

Venue,  in  what  cases  it  can  be  changed,  82. 
Verdict,  when  amendable,  246. 

cures  artificial  defects  in  the  declaration,  247,  445. 

repugnancy  and  surplusage,  do  not  vitiate,  248. 

insufficiency  of  defendant°s  bar,  not  cured  by,  249. 

immaterial  issue,  not  cured  by,  249. 
Voluntary  agreements,  when  binding,  165. 

w. 

Waoeb,  when  void,  435. 

money  paid  on,  cannot  be  recovered  back,  436. 
Wages,  when  they  can  be  claimed  from  bankrupt's  estate,  694. 
Warrant  of  attorney,  when  required,  487. 

given  by  several,  must  be  strictly  porsaed,  490. 
Warranty,  implied,  HI. 
express,  114. 
Water,  right  of  owners  of  land  over  which  it  flows,  120. 
Wife,  when  she  may  contract,  154. 
may  bring  an  appeal,  294. 

act  as  attorney  in  fact,  520. 
when  her  property  passes  to  the  assignees  of  her  banknipt  hnsbaody  78S* 
Witnesses,  attachment  against,  for  contempt,  470. 
Words  cannot  be  construed  into  an  assault,  371. 
Writ,  when  a  defect  in,  may  be  pleaded  in  abatement,  90* 
Writ  of  error,  when  it  may  be  abated,  16. 
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